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1 M L J 770, 43 C \\ N 
1126 

40 1 A 68= 15 Bom L R 483 Foil 
41 Bom L R 391 

74=35 A11 22 7 Ref ILR 

1939 Bom 173 

117 Appl 18 Pat 434 

132=17 CWN 765 Ref 

43 C W N 962 

41 I A 1=36 All loiRefILR 

>939 Mad 622 

5* =37 >99 (PC) 

Foil {.939) > MLJ 75 

110= 18 CWN 817 Cons 

43 CWN 365 

251=42 Cal 72 (PC) 

Poll (>939) > M L.J 429, 
:8 Pat 155 

290=42 Cal 384 Reviewed 

18 Pat 590 

42 I A 88= ig CWN 561 Dist 

43 C W N 537 

208 Reviewed 1 8 Pat 590 

43 1 A 35=30 MLJ 227 Ref 

(>939) > MLJ 520; 

(1939) 2 MLJ 731= 1939 
Rang L R 548 (P C ) 

104=20 CWN 393 Rel 

43 C WN 1136 

108=18 Bom L R 509 

Dist 41 Bom L R 33 

—122=43 Cal 895 Ref I L 

R (1939) 2 Cal 243 

- '5>=43 Cal 1031 (PC) 

Ref (1939) > MLJ 487 
— -207=39 Mad 634 Ref 

ILR 1939 Bom 482 

238=21 CWN 162 Dm 

43C WN 412 

44 I A 30=21 CWN 473 Dm 

43 CWN 529 (PC) 



CASES FOLLOWED, OVERRULED, ETC. 


i I A 65=21 CWK 577 Ref 
43 CWN 33. 

*’9“44 Cal 740 Ref 1 L 

R 1939 K*r 475. 

147 Ref 14 Luck 515 

166-40 Mad COO (PC) 

Ref (m» 39) > M LJ 176 

1} 9 K 45 Cal 17 Ref 

(1939) jMLJ 236, I L 
R (10391 1 Cal 592 

43 C M N 745 

ctii = igRom L R 71 5 Foil 

41 Rom L R 490, Ref 14 
Luck 442 

15 I A 73-45 Cal 878 (PQ) 
Foil (»939> 2 M 1- J 4 63 

148 = 41 Mad 778 (TO 

Ref (1930) « M L J €83 = 
I.LR 1939 Mad t>22 

284 = 41 All 63 (F C ) D»t 

1939 a M L J 388 
|6 I A 15=43 Bom 37G Ref 
1939 Rang L R 639 

33—23 OWN 937 Ref 

43 OWN 399 

44=42 Mad. 400 (PC) 

Ref (>93ol 2 M L J 778. 
64=23 OWN 549 Ref 

43 C WN 1=41 Bom L 
R C 5 q(PC) 

72=21 Bom L R 640 Ref 

41 Bom L R 1007, Rel 
0939) » ML) 236 

97=43 Bo™ 77 8 Ref I L. 

R 1 939 Bom 314 

197=22 Bom L.R 45i Ref 

4« Bom L.R 497. 

228=42 All. 158 Rer 

(»939) 1 MLJ 557 

2 59 AppI (1939) 1 M L J 

245; Foil (1939) 1 MLJ 
75; Ref (1939) 2 MLJ 
614; Rel 43 CWN 337; 
«939 A L J 596 =41 Bom 
L R 689 (PC) . 

302=43 Mad 529 (PC) 

Rel (1939) > MLJ 602. . 

47 I A. 11 = 25 CWN 417 Ref 

43 CWN 112G 

202=47 Cal !oi2 (PC) 

Foil (1939) 2 M.L J. 479 
=43 CWN 1149 (PC) 

213=48 Cal. 30 (PC) 

Re> (1939) 2 M.LJ 731 

(PC) 

233=48 Cal too (PC) 

R'l (>939) 2 M.LJ 236 

48 I A 31=44 Mad 293 (PC) 

Foil (1939) 2 M.LJ 378 

45=23 Bom L R. 701 Dist. 

I L.R 1939 Bom 27 

76 Rel ILR (1939) 1 

Cal 112. 

127=250 W N. 985 Cons 

43 C W N 365 

195=43 AH 228 Ref I.L 

R 1939 Mad 622. 

—4 65 AppI 18 Pat 676 

513=49 Cal 1 (P C ) Ref 

(1939)2 MLJ 614 


50 I 


A 1=46 Bom 153 (P C) 
Ref (1939I > MLJ 575 
— 108 = 49 Cal 560 (P C ) 
Ref (1930) 1 M.LJ 751. 
— 119=45 Mad 308 Ref 
(1939) 2 M LJ 731 (PC) 
— 129-45 Mad 320 Ref 

66 1 A 145=43 CM N 
677 ire i. roil (1939) 2 
M LJ gO 

—141 = 43 MI J 332 = 3 
Lai. 127 (PCI Rtf (1939) 
2 M LJ 809 

— 153=27 CM N 101 Ref 
43 C M N 1=41 Bom LR 
659 (PCI 

—211=27 C M' N 1 Ref 
43 CM N 239, AppI 
(1939) 2 MLJ 36 
— 228 Dist 41 Bom L R 268 
— 307 Ref ILR 1939 Nag 
>85 

— 331=59 Cal 1399 Rer 
ILR 1939 Mad 622 
—342 = 1 Pat 741 Ref (1939) 
2 M L J 23G 
—351 Ref 14 Luck 106 
—383=44 All 503 (PC) 
Ref (1939) > M-R J 23 
— 399—2 P 3 * 38 Rel ILR 
(1939) a Cal 330 
.A. 69 Rel 18 Pat 654 

77= > Rang 66 Ref 66 

LA. 184, I.L.R (1039) 2 
Cal 243=43 C.M'N 806 

108=44 MLJ 35=47 

Bom 146 (PC) Ref 
(>939) « MLJ. 499; 1039 
Rang L R 548=0939) 2 

M. LJ 731 (P.C) 

1 55=28 CW.N. 517 Ref 

43C.W.N 239 

196 Foil 41 Bom L R 700 

(PC), Ref 43 CWN. 585 

212=47 Bom. 724 Foil 

I L.R 1939 Mad 770 
(FB)Ref 1939 Fed C R. 
>59; (>939) 3 M L J 667 

227=47 Bom. 742 Ref 

ILR. 1939 Bom 320= 
41 Bom L R. 297 

265=45 A1I 596 (P C ) 

Rer (1939) > M.LJ 812 = 
l.LR 1939 Mad. 443, 66 
LA. 134. 

it I.A. 129=46 AH 95 Ref 41 
Bom L.R 441;! LR 1939 
Bom 413; Rel I.L R 
(>939) > Cal 21=43 C.W 

N. 4 

>45=47 Mad 181 (PC.). 

Ref (1939) 2 M L.J. 236 I 

293 Dist 14 Luck 277 j 

Ref 43 C W N 379 | 

,2 I A. 40=52 Cal 197 Ref I.L. j 
R (1939) 1 Cal 187. | 

61=47 AH 151 (P.C ) Rel. j 

(>939) ‘ M.LJ 392. ! 

83=48 Mad 054 Ref 

ILR. 1939 All 680; Foil ■ 


43 CWN 814 =41 Bom. 
I. R 1136 (P C) 

52 I A 214=48 Mad 312 Ref 

ILR 1939 Bom 9, 179 

231 Disl 14 Luck 483 

342= 30 CWN 337 Ref 

43 CM N 758 (PC) 

379 Foil 41 BomLR 700 

(PC), Ref 43 C WN 585 

443 = 47 All 795 Dist 43 

C.M'N 4; Rel ILR 1939 
(>) Cal 21 

53 I A 197=6 Pal 24 Rel ILR 

(1939) » Cal 477, 43 C 
M’N 401, 515, Dist (1939) 
2 M L J 86 

—253= 6 Pat >39 Disc & 

Evpl ILR 1939 Bom 
413=41 BomLR 441 

54 I A 79=49 AH 149 Disc 

ILR. 1939 Bom 560= 
41 Bom L R 931 

89 = 50 Mad 193 (PC) 

Ref (>939) > MLJ 337 

129=29 BomLR 850 

Dist. 41 Bom L.R 481 

178=8 Lah 573 Foil 18 

Pat 571 

289=54 Cal 955 Ref 

I.L.R 1939 Mad 622 

55 I.A 18 Foil I L R 1939 Nag 

109 

96=32 CW.N. 482 Ref 

43 C.W N 15; 1056 

114 Ref 66 1 A 134;I.LR. 

>939 Mad. 443= (« 939) 1 
M.LJ 812 

171 = 30 BomLR 766, 

. Foil 41 BomLR 825 

227 = I.LR 3 Luck 314 

(P.C ) Ref (1939) s ML 

256=51 Mad. 349 Foil 

I L.R 1939 Bom 420, 43 
CW.N 374 

360=52 Bom 597 (PC) 

Toll. (1939) , M.LJ.436. 

56 I.A. 21=52 Mad. 175 (PC) 

Ref. (1939) 1 MLJ. 4 gg 

93=33 CW.N. 323 Ref 

43 C W.N 1173 

119 Ref I.L.R 1939 Kar. 

18 

182=31 Bom.L R. 816 Ref 

41 Bom L R. 787, 

186=8 Pat. 840 (P.C) 

Ref. (1939) 1 M.LJ. 245 
—372=4 Luck 483 Rel 
I.L R (1939) 1 Cal 63 

57 I.A. 86 Foil 14 Luck. 138. 
ioo=I LR. 57 Cal 1148 

(P.C.) Foil (igsg) a M.L. 

J 98; Ref 66 I.A. 145= 
I.L R. 1939 AH. 460. 

110=34 C.W.N 342 Ref. 

43 CWN 281 (PC); 
(1939) 1 MLJ 544; Rel 
I LR. (t939) 1 Cal 283; 

• Reviewed 18 Pat. 13. 

**7=57 .1 ReL 
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j7 I A 177=54 Bom 455=A I R 
1930 PC 163 (P C ) Ref 
(1939) 2 ML J 236 

296=10 Pat 187 {PC) 

Foil (1939) 2 MLJ 614 

3*3=35 OWN 89 Ref 

43 CWN 656=1 LR 
{1 939) 2 Cal 12 (PC) 
3 25 =11 Lah 657 Cons 
I LR (1939) 1 Cal 349 

— 339=58 Cal 858 Ref 

(1939) 2 MLJ 722 
58 I A 50=35 C WN 381 Ref 
43 C W N 250 

68 Dist (1939) 2 M L J 

532 Ref 661 A 184=1 L 
R (*939) 2 Cal 243 

— **5=9 Ran? 170 Ref 

I L R 1939 Bom 1 

— 220—53 All 300 Foil 

1939 ALJ 463, Ref IL 
R 1939 All 6B0 , 43 CW 
N 814 (P C ) 

239—54 Mad Ggt Ref 

I L R 1939 Mad 178 (P 
C ) =66 I A 23 Exp? 41 
Bom L R 362 

270-59 Cal 142 (PC) 

m ra (.ot) j . 83- 

63 

• 402 = 55 Mad I (PC) 

Foil (*939) * MLJ 831, 
Ref I L R 1939 Mad 622 
Cal 728 Foil 


J1?R ! ?I939) 2 Cal 236, 
330 Ref 43 C \V N 469 


C). 


I L R (1939) * Cal 
^ 9 3 9 ,, MLJ ,(P 


60 


I A 167=56 Mad 405 Dist 
41 BomLR 506, 18 Pat 


.j., Rtf & Ex pi (1939) _ 
MLJ 659 

203=56 Mad 570 Foil 

(1939) * MLJ 209 

242=12 Pat 642 Ref 

I L R 1939 Bom 512 

278=56 Mad 657 at 668 

Ref (1939) 2 MLJ 296 

362 = 12 Rang 105 Ref 

I L R 1939 B° m * 

61 I A *0=61 Cal 285 (PC) 
Rel (1939) 1 MLJ 371 

— 41 Foil 43 CWN 927 

(PC) 

62 Ref 1939 RangLR 

508, Foil 1939 Rang L R 

587 

- 163 Foil 14 Luck 138 

171=38 CWN 517 Ref 

43 CWN i*73 

200=57 Mad 749=67 

MLJ 20 Appl (*939) * 
MLJ 245=43 CWN 
337 (PC) 

209 Foil 41 Bom L K 232 

286=56 All 468 (PC) 

Appl (*939) 1 ML 


59 I A 29—36 CWN 221 Foil 
43 C W N 432 

130— it Pat 272 (PC) 

Ref (1939) 2 MLJ 649 

206—59 Cal 1343 Re 

viewed t8 Fat 13 

236=7 Luck 257 (PC) 

Dist (*939) 2 M LJ 345 

258=56 Bom 313 Dut 

I LR (1939) * Cal 257 

259 Cons 43 C W N 445 

283=60 Cal 1 Ref ILR 

1939 Bom 9 173 
300=54 AU 564 (PC) 

Ref (1939) I MLJ 751 

331 Ref 1 LR 1939 Mad 

443=(*939) * MLJ 812, 
66 1 A 134 

376=360 WN 1017 Dut 

18 Pat 459, Ref 43 C W 
N 38 

405— 35 BomLR 1 Dist 

41 Bom L R 473 
60 1 A 71— 37 CWN 401 Du* 
43 CWN 602 

76— II Rang 58 (PC) 

FoQ (1939)2 MLJ 40 

-124-37 CWN 541 Rel 

43 CWN *02 

146—12 Pat 318 (PC) 

Ref &. Rel (*939) 1 M L. 
J 45*. 


v'yjyi * *** — j 

83*, Corn 43 C W N 365, 
Ref 43 CWN 594 (PC), 
ILR 1939 Mad 443 622, 
66 I A 134 

350—56 All 548 Ref I L 

R 1939 Bom 533 

62 I A 36 Ref 18 Pat 544 
115=57 All 314 Ref 

(1939) 1 MLJ 582 

215 D st 66 I A 23 

Ref ILR 1939 Mad 178 

(PC) 

265=63 Cal 1 Rel I L 

R (*939) * Cat 477 

63 I A *55 Dut (1939) * MLJ 

170 

i6g Cons 43 CWN 365 

372 Foil 1939 RangLR 

97 

397 Foil 41 Bom LR 561 

64 I A 55 (P C ) Rel I L 
R (*939) 1 Cal 46 

21 5 Foil 41 Bom.L R 362 

302 at 308 Ref 66 I A 

84=14 Luck 192 (PC), 
43 C WN 501, (1939) 1 
MLJ 352 

65 1 A 32— ILR 1938 Bom 249 
Dist ILR (j 939) 1 Cal 


2 57 


a Lah 


Ref ILR 
56=66 I A 12 

106 Foil (1939) 2 M.LJ 

624 

252=42 CWN 1013 Ref 

43 CWN 1037 (PC) 

354=42 CWN 1098 Ref 

43 C W N 874 

66 I A 66=t8 Pat 234 (PC) 
Coos (1939) 2 M L J 635 


ILR ALLAHABAD SERIES 
t All 453 Ref ILR *939 Nag 
5*5 

2 All 352 Rel ILR *939 Kar 

4*7 

573 *939 RangLR 

383 

3 All *68 Ref ILR *939 Lab 

too 

4 All 198 Ref 1939 ALJ 732 

2igDist 41 BomLR 473 

381 Disappr ILR *939 

All 607=1939 ALJ 308 

5 AU 42 Ref ILR *939 Nag 

357 

6 AU 23* Ref ILR 1939 Mad 

367 

2G9 (P C ) Ref I L R, 1939 

Nag 104 

313 Rel I L.R *939 AH 

298=1939 ALJ 77 

322 (P C ) Rel I L R 1939 

Kar 422 

351 Foil ILR *939 All 

zfit 

—417 Foil ILR *939 Nag 

59 2 

509 (F B ) Foil 1939 A L 

J 73* 

7 AH 523 Ref *4 Luck 65 
641 Dus ILR 1939 Lah 

*03 

676 Ex pi I L R (*939) 

: Cal 530—43 CWN 
53* 

g All 52 Ref ILR 1939 Kar 
370 

59 Dist ILR *939 All 

111 

591 Ref 14 Luck 467 

10 All 47 Dist ILR 1939 All 

?6§ (PC) Ref ILR 1939 

Nag 104 

1 2 5 Rel ILR (1939) * 
1*1 574> Ref *939 A I J 


*939 


394 

** All *94 Ref ILR 
Mad 242 

375 Ref ILR *939 All 

*9 

12 All 64 Ref ILR 1939 AU 
97 

96 Expl ILR (1939) ! 

Cal 530=43 CWN 539 

313 Foil I L R 1939 AU 

385=*939 ^EJ 211, Rel 
ILR *939 Nag 548 

—387 (P C ) Foil 1939 A L 

J 377 

461 Foil 1939 RangLR 

686 

*3 A11 76 Ref ILR *939 Bom 

— talRef 14 Luck 366 

*4 All 185 Ref ILR 1939 All 
67 

226 Ref 1939 F C R 159 

Rel ILR *939 AU 1 g 


CASES FOLLOWED, OVERRULED, ETC. 


15 AH 84 Dist 1939 FCR 13 I 
192 Ref 1939 RangLR I 
251. ' | 

iG All 181 Appr 1 L.R 1939 All 
67 

221 Reviewed 18 Tat 500. 

• — 286 Appr I L R 1030 All 
354“ 1039 A L J 221 

308 (Hi ) Dut ILR. 

1030 Nig 422 

369 Ref 4 1 Bom L R 561 

17 AH 39'Dji 18 Tat 305 

— 87 Rel 1 939 A 1- j 821 

- in Rrf 1039 FCR 159 

198 (PC) Rrf 1 L R 1930 

Bom 173, ILR 1039 All 
103 

222 Ref ILR 1939 All 

354; Rel I L.R 1939 Lah 
295 

iB All 329 Rel 1039 A L.J 913 

19 AU 50 Ref I L.R 1939 Kar 

€59 

——127 Ref 1939 RangLR 
*75 

332 Dm &. Dwappr I L 

R. 1939 All 351“ >939 A 
L.J 221 

20 -Ml 171 (PC) Ret ILR 

1939 Nag 607 

248 roll &. Expl I L R 

1939 All 265“ 1939 ALJ 
104; Ref 14 Luck 459 

501 Com 18 Pat 76 

2« All 20 Disappr ILR J939 
AU 354—t939 A LJ 221. 
127 Ref 14 Luck 351. 

— 323 Rel ILR. 1939 Nag 

548 

348 Dist. ILR 1939 AU. 

337=1939 ALJ 178 

354 Ref ILR 1939 All. 

142 

412 Ref ILR 1939 All 

406. 

450 Ref ILR «939 Nag 

22 AU 149 (PC) Foil 1939 A L 

J 377, Rel 1 L R. 1939 
Kar 530 

— 1G8 Not Appl 1 1, R 1939 

AU. 607 

— 270 Ref 14 Luck 78 

23 AU 130 R?1 I.LR 1939 Bom. 

CG 

263 Rer ILR «939 Bom. 

232=41 Bom L R. 249 
277 Appr. ILR 1939 All. 

647. 

— 364 Ref 14 Luck. 1 16 

. 4G7 Dist. 18 Pat 155 

24 All 164 Rel. (1939) a M L J. 

172 Rel ILR (1939) » 

Cal. 8l. 

190 Dist I L R 1939 AU. 

222=1939 ALJ *38 

itBRrf IL.R *939 AU, 

607. 

381 roll I.LR. 1939 

300 l 


24 AU 504 Overr 43C.WN 641 
—41 Bom L R 742=1939 
ALJ C97(rC) 

2 3 All 133 Rel ILR tQ3<tKar. 
152 

209 Dut ILR 1939 Kar 

26 All 202 Rel ILR 1939 Lah. 

283 

447 Ref I I, R 1930 AM. 

354 

27 AU 266 Foil ILR 1939 Nag 

325 (PC) Foil iC Pat 

34* 

334 (PC) Dm 18 Pat 

378 

447 Ref 1939 Rang L R 

474 

485 Rel ILR 1939 Nag. 

49* 

544 Dut ILR 1939 All. 

286 

—575 Foil I.L R 1939 All. 

2 58=t939 ALJ 66 
— — 619 Ref I.L.R 1939 All. 
97 

C22 Foil. I.LR 1939 Mad. 

78 

634 (PC) Foil t8 Pat. 

370 

702 Ref 14 Luck 213 

28 All 48 Appr ILR. 1939 All. 

647 

51 Rel ILR 1939 Nag. 

548 

247 Ref ILR 1939 All. 

680 

277 Dbt. 1 L R 1939 Nag. 

81. 

- 400 Ref 14 Luck 459 

439 (P.C ) Rel I L.R 1939 

Kar 348 

727 (P.C ) Ref I L.R 1939 

Nag 624 

29 All 301 Rel ILR 1939 Nag. 

367- 

434 Reviewed 18 Pat. 82 

563 Ref ILR 1939 AU. 

.78 

612 Diss. ILR 1939 Lah. 

103 

- — 667 Foil ILR 1939 Nag. 

465 

30 All. 1 17 Diss ILR 1939 Lah. 

433 

• 125 Rel. I.L R 1939 Nag. 

636 

3*4 =5 A.LJ. 352 (F.B) 


*77 

422 Dist. I.LR (1939) 2 

Cal- 33=43 CWN 604. 

5*0=5 ALJ. 701 FoU. 

1939 A LJ 128. 

31 All. 58 Not FoU ILR. 1939 
Lah. 424 


31 All 


82 Ref ILR 1939 All. 
354, Rel I.LR 1939 Lah. 
*95- 

-156 Foil. (1939) 2 MLJ. 
619 

—176 Ref ILR 1939 Mad. 
7 (F B ), I,L R 1939 Mad 
422 

-304 Ref ILR (1939) 1 
Cal 523=43 CWN 512 
-457= *3 CWN 1073 (P- 
C ) Ref 43 C.W N 585; 
41 Bom LR 700 
1 57 Rel ILR. 1939 Kar. 
662 

-222 Dut I L.R 1939 All 
167 

—246 Ref I.L R 1939 All 

-284=7 ALJ 233 Ref. 

1939 A.LJ 821 
-325 (F.B ) Rel I L R. 1939 
Nag 592 

-363 Ref 14 Luck 515. 
-4t5 (P C ) Ref I L R 1939 
Mad 853 

-491 Dut ILR 1939 Nag. 
216 

-525 Dist. ILR (1939) 1 
Cal 152 

-551 Ref ILR 1939 All. 
322= 1939 ALJ 138 
-623 Disc 14 Luck 1 16 
90 FoU I.LR, !93g AU. 
296=1939 A.LJ. 65 
- ■ ■ 136 Rel 1939 ALJ 209 

356 Ref 14 Luck 9 

654 Dist 41 Bom L R. 

695 Foil I.LR 1939 Nag 

34 All 143 Rel. ILR 1939 Lah. 
433 

-agG Appl. I.L R 1939 All. 
24; Ref 41 Bom L R 867 
-345 Cons. 18 Pat 76 

Ref I.L R 1939 AU 


33 AU 



*939 Rang L.R. 

496 Appr I.L.R J939 All 

647=*939 A.LJ 522 

5g6 Foil. I.L.R 1939 All. 

261. 

628 Appl (1939) 1 MLJ. 

70S- 

35 AU 227 (PC) Dist. I.L.R. 

*939 Nag 312; Ref ILR. 
1939 Bom 173; Rel 
18 Pat 1. 

389 Ref. I.L.R 1939 All. 

97- 

36 AH 81 (PC)=2 3 ALJ. u 5 

Rel *939 ALJ 642 ° 

195 (P.C) FoU I L.R. 

1939 Kar. 632; Ref I L R. 
1939 Nag 5*5 

284=27 .Mi J , iv 

Appl (*939) 2 ML * 


f 
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36 All. 336 (P C ) Ref I L R 1939 

Nag 607 

350=27 ML J 17 (PC) 

Appl (1939) 2 ML J 671 
383 Ref 14 Luck 548 

37 All 26 Rd I L R 1939 Lah 

381 

45 Foil HR 1939 Nag 

383 

129 (P G) Foil ILR 

1939 Lah 266 

557=13 A L J 99! Ref 

1939 A L J 913 

38 All 59 Ref ILR 1939 All 

607 

126 Dist 41 Bom L R 268 

226=14 ALJ 263 Rd 

*939 ALJ 913 
240 Ref ILR 1939 Nag 

——292 Ref ILR 1939 Mad 
3 6 7 

^90 Ref ILR 1939 Mad 

39 All 47 Rel ILR 1939 Nag 

548 

174 (P C) Rel ILR 

1939 Nag 1 

4,5 £ c {\ , 9 3 ?. FCR »i 9 2 

— ■ 4 37 Ref ILR 1939 Mad 
422, ILR 1939 Mad 
7 (F B ) 

-536 Dm 18 Pat 135 


041 Dut ILR (1939) 1 

Cal 477=43 CIVN 401, 
ILR 1939 Mad 828= 
(i939) 2 M L J 86 
40 All 84 Ref 41 BomLR 077 

86 Expl (1939) a MLJ 

786 

147 Ref ILR 1939 Nag 

5*5 

197 Expl (1939) sMLJ 

786 

198 Disappr ILR 1939 

All 647, Ref ILR 1939 
Mad 61 1 

— 256 Appr ILR 1939 All 

366 

341 Rel ILR (1939) 1 

Cal 574 

449 Toll ILR ig39 Nag 

680 Rel ILR 1939 Lah 

41 All 37 Ref ILR J939 All 

282 

-259 Ref 14 Luck 467 

'473 Foil ILR 1939 Nag 

261 

5»3=«7 ALJ 776 Ref 

ILR ig39 All 424= 
•939 ALJ 367 

* —526 Not Foil (1939) t M 

L.J 466 

611 = 17 ALJ 822 Rel 

1939 ALJ 824 

C43 Ref ILR 1939 Nag. 

498 

42 All 118=17 ALJ 1140 Not 

Appr ILR 1939 AU 647 


= 1939 ALJ 522, Ref 
ILR 1939 Mad 61 1 

42 All. 158 (P C ) Expl &. Dist 

ILR 1939 Mad 290, 
Foil 1939 ALJ 415 

181 Foil ILR 1939 A 

261 

336 Ref HR 1939 Rat 

597 

— 412 Ref ILR 1939 All 

282 

449 Ref ILR 1939 Nag 

461 Dut ILR 1939 Boro 

256=41 Bom L R 195 
549 Foil 41 Bom L R 249 

43 AU 60 Foil ILR (1939) 1 

Cal 452=43 C W N 383 

152=18 ALJ 988 Foil 

ILR 1939 All 538 = 
1939 ALJ 415 

228 Ref ILR 1939 Nag 

88 

325 Ref ILR 1939 All 

282 

334 Ref ILR 1939 Kar 

4*7 

402=19 A LJ 191 Ref 

ILR 1939 All 424= 
>939 ALJ 367 

555 R ef ILR 1939 Nag 

^06=19 ALJ 616 Dist 

1939 A L J 200 

— 650 Ref 43 C W N 1059 

44 All 67 Dist ILR 1939 All 

185 

200=40 ALJ 9 Rel IL 

R 1039 All 443 1939 A 
LJ 62, 1939 A L J 736 

332 Ref 18 Pat 544 

360 Ref 41 Bom L R 391, 

14 Luck 351 

— 503 (P C ) Rtf 1 L R 1939 

Mad 226 

523 Dut ILR 1939 Lah 

23 

659=20 ALJ 596 Rel 

>939 ALJ 559 

45 All 66 No longer good law 
ILR 1939 All 19 
-179 (PC) Ref ILR 1939 
Nae 1 


Nag 1 

—413 (PC) Foil ILR 
1939 Lah 266 

—443=21 ALJ 338 Rtf 
>939 ALJ 757 
— 497 Appl I L R 1939 All 
24, Ref 41 BomLR 867 
— 549 Rel ILR 1939 Bom 


46 All' 


344 Ref 1939 Rang L R 
543 

11 95 (PC) Expl I L R 

>939 Nag 536, Rer ILR 
1939 Mad 7 (FB ),I L R 
1939 Mad 422, Rd 1939 
A L J 604 

—210 Ref 14 Luck 366 
— 254 Ref 1939 Rang L R 
479 


~n 


11 465 Dist ILR 1939 Nag 
648 

—858 Dut ILR (1939) 1 
Cal 152 

til 151 = 23 ALJ 179 Foil 
ILR >939 All 237= 
>939 ALJ 19, ILR 
1939 Mad 870 
— 158 (PC) Rel ILR 1939 
Nag 544 

—284 Dist 1939 Rang LR 
570 

— 291 Dist ILR 1939 Nag 
200 

— 304 Rd ILR 1939 Nag 
104 

—365 Rd ILR 1939 Kar 

—374 ^f *939 Rang L R 
50 

— 479 Dm ILR f>939) > 
Cal 273, Foil ILR 1939 
Nag 357, Ref ILR 1939 
Kar 4>7 

— 534 Rel ILR 1939 All 
>67= >939 ALJ 133 
—>552 Foil >8 Pat 459 
— 637 (FB) Dus ILR 
1939 Nag 250, Ref 1939 
Rang L R 280 

l (P C ) Rel 1939 A L 
i 042 

I78 Ref ILR 1939 All 
>5 

— C»3 Foil ILR 1939 Nag 
88 

4 Toll 18 Pat 499 
221 Dut ILR 1939 All 
286 

—343 Ref ILR 1939 Mad 
853 

— 362 Dut 18 Pat 539 
—422 Dus ILR 1939 Nag 
165 

— 493 Due 14 Luck 116 
— 616 Dist ILR 1939 AU 
286 

-€82 Foil ILR 1939 Nag 

— ~J4 Ref 1939 F C R 159 
—711 Ref 14 Luck 49a 
821 Rd ILR 1939 Nag 

49 All 67 Appr ILR 1939 All 
647 

92 Dist ILR iQ39 Nag 

569, Ref 41 Bom L R 182 

149=29 Bom L R 825 (P 

C ) Ref ILR 1939 Bom 
413=4* BomLR 441 

240 Not Foil I LR 1939 

Nag 405 

■ -270 Ref 41 Bom L R 84 

312 Rel ILR 1939 Kar 

64 

479 Rel ILR 1939 Kar 

>96 

—565 Ref ILR 1939 Bom 
>73 

■ 696 Dut ILR 1939 All 

305=1939 ALJ 344 


48 AU 



CASES FOLLOWED, OVERRULED, ETC. 


44 All 701 Rrf 1930 Ram; UR. 

72 ! \ppr ILR ii ))4 .Ml. 

<M7 

8*3 Dut I UR toy, VI 

406 , Ref ILR 1979 Ml 

903 Appr I LR >oy» 

2 CU 2 <) s «43 CM N 
999* I 

59 Ml 36 On iSPat 133 
~ - 33 ft Rrf p MimLR Ri& 

414 Ref 1939 Rani; L R 

544 

— -5)0 1*411 I LR 1030 Nat; 

i,Rd 1034 ALJ 3*19 

636 Net \ppr I L R 1039 

All 385 

72 * <P c I Foil I 1 . R 

1939 Kar 75 , Ref iD Pat 

5H 

871 Com ill Pat 7*1 

909 (FR I nil ILR 

1934 Xi; 4 ns 

— 969 Foil ttt Pat 306, Ref 

ILR 1439 All 305= 
1939 A UJ 344 
■ qGG Dim 1939 Ram; UR 
30, Rel I UR 1939 Bom. 
7* 

51 All 79 Rel I UR 14 Luck 9 

164 =2G A L J 1024 Ref 

1939 A.LJ 933. 

182=30 Bom L R 2C5 (P. 

C ) Ref 41 Bom L.R 182. 

285APPI ILR. 1939 All. 

89 

346 Rel ILR. 1939 Lah 

47c 

41 1 Disc. ILR 1939 All. 


53 Atl 125 D.tt I LR. 
1 G 2 


—439 

624 


Foil ILR 1939 Nag. 

634 Rel 14 Luck 435. 

878 Ref I L R 1939 All. 

385 

990 Du t ILR 1939 All. 

303 

52 All 74 Ref 41 Bom L.R. 757. 

139 Ref 14 Luck 71 

167 Ref ILR. 1939 Kar 

82; I LR 1939 Nag 564 

235 Foil. ILR «939 All. 

50 

338 Toll. ILR. 1939 Nag 

38c Ref (1939) 2 MLJ 

463 

-459 Ref ILR 1939 Nag 

=35 

— — —592 Foil ILR 1939 Nag 
600 

6ig Ref 14 Luck. 492 

1027 Appr ILR. 1939 
All C02 

53 All 21 Ref 43 OWN. 1093 

(P.C). 

39 Ref 1 L R. 1939 All 

50 

54 Din. {1939) 1 MLJ 


1933 All 

-313 Re! I UR 1939 Lah 
275 

— 334 (I B t Ref < 1939! 1 
M L 1 1>92 

-374 Rel I L R (1939) 1 
k-a* 389-47 CIVS 347 
Hef 11 R 1939 All 


391 Ref I I. R 1939 A 

• V> 1939 A L J 53 

4B4 loll ILR 1939 A 

287 

y*> Ref 1 R pat G70 

G73 1 oil I L R 1939 All 

5" 

(iqo Ref I L R 1939 Kar 

38 

70G Corn tO Pat 76; Ref 

41 Bom L R 8| 

51 All G Rel ILR 1939 Nag 
5*0 

72 Ref 14 Luck 164 

— 154 (I'll) Ref 1939 Rang 

UR 60G 

— — 1B9 (P C ) Ref I L R 1939 
Lah iG 4 

• 2G3 (F.B ) Rel I.L R 1939 

Lah. 470 

282 Ref. k Due 1939 A L. 

J b 5 

293 Rel I UR. 1939 Lah 

424 

375 Ref 1939 Rang.L R. 

397- 

379 Appr I .UR 1939 All 

428 Appr ILR. 1939 All 

492. 

448 Foil I.L R. 1939 Mad. 

73 

499 Ref I.L R 1939 All 

322 = 1939 A.LJ 138 

-516 Foil tU Pat 404 

534 B'f (1939) 1 MLJ 

337- 

• 548 Rel I.L.R. 1939 Kar 

196. 

564 (P.C) Ref j 8 Pat. 306. 

■ 573 Overr. 66 I A 84= 

43 CW.N 501 = 14 Luck 
192=1939 A LJ 481 = 41 
Ilom I. R 7o8=(tg39) 1 
MLJ 652 

622 Foil. 18 Pat. 395 

646 (FB) Dus ILR 

*939 Bom 340=41 Bom 
LR 59. 

738 Dnt ILR 1939 All 

«9 

800 Dist ILR 1939 All 

399 

• 897 Ref 1 LR. 1939 All 

185; ILR. 1939 Bom 71 

1051 = 1932 ALJ 653, 

Quaere if rightly decided 
43 CWN 669 (PC); 
foil 1939 Rang L R 388 
55 All 1 (FBI Foil 18 Pat 306 

83 Appl ILR 1939 All. 

»4- 


55 All 241 Foil ILR 1939 Nag. 
478 

326 Ref 1939 I CR 159* 

3 46 Dist ILR 1939 All 

538 

432 IF B ) Diss ILR 

1939 Bom 556=41 Bom 
L R 947, *979 Rang L R 
6 G8 (F B >, Overr 1 L R. 
*939 All 549= *939 ALJ 
278 

— —509 Foil I L R 1939 Nag 
119; RH ILR 1939 Kar 
*56 

519 Dis* ILR 1939 Mad 

2 1 fi = ( 1 939) 1 M.LJ 38 

622 Appr I L R 1939 All 

*62=1939 A.LJ 4 

— 672 Ref ILR 1939 All 

200 

648 Dm ILR 1939 Kar 

1G0 

725 fF B ) Not Foil ILR 

*939 Nag 383 

775 Dul. I L R 1939 AH 

O74 (F.B ) Appr. ILR. 

*939 Mad 384; Rel I L 
R 1939 Lah a°* 

985 Dist. ILR 1939 Nag 

*39 

1008 Comm. I L.R (1939) 

2 Cal 93=43 CWN G13 

56 All 123 (PC) Rel ILR. 

*939 Nag 1. 

263 Ref I.L R 1939 All 

329 

409 Ref ILR 1939 All 

— —468 (PC) Appl ILR. 
*939 Nag 64 

548 (P.C ) Ref I L R 1939 

Mad 70 

634=1934 ALJ 918 Ref 

*939 ALJ 555- 

743 Dist I L R 1939 All 

477 

57 AH. 26 Ref ILR 1939 AH 

to8 (F. B ) Foil 18 Pat 

459 

■ - -166 Ref ILR. 1939 All 

176 (F.B) Foil (1939) 1 

M.LJ. 114 

—267 Not Foil ILR. 1939 

Nag tog 

278 Dist ILR 1939 All. 

AM 454 . , 

455 Rel ILR. 1939 Lah 

>56 

510 Ref ILR 1939 Nag. 

5 6 95 *939 Rang L R. 488. 

561 Foil 18 Pat 459 

605 (F.B ) Foil 18 Pat 306; 

Rtf ILR 1939 All 305 

754 Ref ILR 1939 Nag 

564. 

838 Dist 1939 Rang 

180 

922 Appr ILR. 

518 
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57 AU 983 Ref 1LR 1939 AM 

19 1939 fcr 159 

58 All 40 Foil I L R 1939 All 
231 

63 Dist 1LR 1939 All 

286 

13901st ILR 1939 Nag 

3»3 

191 Dist ILR (1939) * 

Cal ti2 

261 (F B ) Diss 18 Pat 253 

Ref 41 Bom L R 455 I L 
R 1939 All 200 ILR 

'939 Nag_js3«\ 

313 Foil 1939 RangLR 

3^4 Appr (1939) 2 ML J 

634 

376 Appr ILR 1939 All 

607 

495 Foil ILR 1939 Bom 

J04, Ref ILR 1939 AU 
563 „ 

594 Ref ILR 1939 Bom 

232—41 BomLR 249 

602 (FB) Foil 18 Pat 

3^2 Ref ILR 1939 All 

it* F ° U 1939 Nae 

804 Foil ILR 1939 AU 

45* 

949 Doubted 1939 Rang 

L R 403 Dias ILR 1939 
Bom 82 

ILR 1937 All 108 Dist 1939 
RangLR 631 

113 FoU 18 Pat 181 

317 (FB) Foil 18 Pat 

271 

• 434 Ref ILR 1939 AU 

231 

757 Rel 14 Luck 218 

5«7 JFBVW ALJ 

627 Rel 1939 ALJ 433 

825 Ref ILR 1939 AU 

680-1939 ALJ 463 

88d (FB) FoU 18 Pat 

342, Ref (1939) 2 ML J 
533 

921 (F B ) FoU I L R 

1939 Lab 116, 1 L R 1939 
Lah 295 

ILR 1938 AU 11 Rel ILR. 
(>939) 1 Cal 112 

19 Ref & Expl ILR 

>939 All 431 

58 Ref I L R 1939 Mad 

422 

-246 Dist 14 Luck 130 

252 Dist ILR 1939 AU 

231 

481 Appr ILR 1939 Mad 

—53^ Appr I L R. 1939 AU 

67 

* G50 Dm ILR 1939 AU 

*3* 

7S« Ref ILR 1939 AU 


ILR 1938 AU 861 Ref ILR 
1939 AI1 647 

ILR 1939 AU 1 03 Disappr IL 
R 1939 AU 207 

142 Dist ILR 1939 All 

406 

—286 Foil ILR 1939 All 

305 

ALLAHABAD LAW JOURNAL 
2 ALJ 154 Ref 1939ALJ 149 
4 ALJ 708 Diss ILR 1939 
All 298=1939 ALJ 77 

8 A L J 358 Ref I L R 1939 AU 

24 

9 ALJ 12 Not Appr ILR 1939 

All 403=1939 ALJ 97 

21 1 Ref ILR 1939 AH 

240 

11 ALJ 445 Appr ILR 1939 

AU 67 

481 Appr ILR 1939 All 

419 

12 ALJ 963 Ref ILR 1939 

AH 67 

*3 A L J 553 Appr ILR 1939 
All 366= 1939 ALJ 142 

817 Ref 1939 ALJ 128 

— 833 Rel 1939 ALJ 209 

14 ALJ 85 Rc! 1939 ALJ 433 

—123 (P C ) Rel 1939 A L 

J 642 

16 ALJ 121 Rel 1939 A L J 142 
265 (P C ) Foil 1939 A L 

J 824 

307 Ref 14 Luck 65 

17 ALJ 536 Rel 1939 ALJ 

toot 

787 Appr ILR 1939 AH 

647 

976 Ref ILR 1939 All 

337 1939 ALJ 178 

1117 Rel 1939 ALJ 260 

1 147 Rel 1939 ALJ 957 

18 ALJ 1069 Rel 1939 ALJ 

19 A I J 771 Foil 
All — 


103 


>939 


905 Ref 1939 A L.J 746 

so ALJ 151=66 I C 203 Ref 
ILR 1939 Mad 6 do*= 
(1939) 2 ML J 72 

21 ALJ 201 FoU 1939 ALJ 

40 

718 (P C ) Foil 1939 A L 

J 824 

22 ALJ 591 Ref ILR 1939 

All 167 

897 Rel 1939 ALJ 582 

23 ALJ 151 Rel 1939 ALJ 

394 

291 Foil 1939 ALJ 174 

24 ALJ 773 Dist 1939 ALJ 

253 

998 Ref 1939 ALJ 941 

26AL.J 681 Rel 1939ALJ 13 
* 716 Diss 1939 ALJ 2t 1 


ALJ 1174 Rel 1939 A L J 
1001 

1378 Ref ILR 1939 AH 

305=*933ALJ 344 
9 ALJ 155 Foil 1939 ALJ 
350 

— 290 (F B ) Ref & Dist 
•939 ALJ 253 

303 Rel 1939 ALJ 354 

537 Dist ILR 1939 Alt 

286=1939 ALJ 253 

588 Disappr ILR 1939 

All 366=1939 ALJ 144 

uit Dist 1939 ALJ 344 

1151 Appr ILR 1939 

AU 607 

1186 Ref & Disc 1939 

ALJ 85 

1270 Dist ILR 1939 AH 

3°5— *939 ALJ 344 

0 ALJ 216 Ref II R J039 

All 178 

482 Dist 1939 ALJ 917 

868 Rel 1939 ALJ 249 

I2JI Ref ILR 1939 AU 

*4 

1244 Overr II R 1939 

All 602=1939 ALJ 450 

1249 Appr ILR 1939 

AU 518 

1599 Rel 1939 ALJ 450 

1 ALJ 54 Ref ILR 1939 

All 305=1939 ALJ 344 

166 Ref 14 Luck 213 

177 Rel ILR 1939 Xar 

241 

225 Ref ILR 1939 All 

594 

354 Ret 1939 ALJ 19 

622 Ref ILR 1939 AH 

>5 

649 Ref ILR 1939 AH 

67 

895 Ref ILR 1939 AU 

>50 

909 Ref 1939 ALJ 642 

968 Pvcf 1939 ALJ 736 

J2ALJ 129 Ref 1939 ALJ 
830 

-339 Rel (1939) 1 MLJ 
049 


365 Ref 1 939 A L J 1051 

— 784 Ref 1939 ALJ 193 

>933 ALJ 142 Dist 1939 ALJ 
4>5 , 

521 Rel 1939 ALJ 890 

728 (F B ) Dist 1939 A L 

J 260 

733 Kef ILR 1939 Alt 

296 

—774 Ref ILR 1939 ; 
406 


1127 Foil 1939 ALJ 

>934 ALJ 170 Rel 1939 A 


LJ 


—2>9 Kel 1939 ALJ 919 
—244 Ref >939 ALJ 339 
—556 Dist 1939 ALJ 895 
—569 Appl IX R 1939 AU 
594= >939 ALJ 428 
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igj4ALJ C6 iCr 4 ILR 1030 
All C7 

Tgs Rrf I UR 1039 All 

305 _ 

■ ■ <H2 (P C.) Rrf 1930 A L 

J 60* 

961 (F.B ) Rrf 1930 A L J 

957 

IQ35ALJ *3 Apr* 1 LR 1930 
All 500 

54 D»t I UR 1039 All 

354 

— — —173 Rrf 1 L R 1039 Lah 
5o6 

135 Toll 1930 AX J 

'5<>3 l>»« >939 A L J 209 

573 Foil 1939 A.UJ 350 

• >l47 Rrf >939 A LJ 847 

934 Foil 1039 AX j «oo 

gC8 Rrf I LR 1939 All 

>9 

973 (P C Rtl 1939 A LJ 

337 

■ — 1029 Rrf 14 Luck 456 

■ mil Dm 14 Luck 247; 

Rrf 1939 A LJ 308 
1179 Foil 1939 Rang UR 

15a 

-j 243 Rrf ILR 1939 All 

— JsJfj Appr ILR 1939 AJ1 

5*8 

1936 AXJ 3 Dist 1939 ALJ 

1060 

33 Disappr I.LR 1939 

AH 345=1939 AXJ 183; 
Due I UR rg3Q All 

23$ (r B ) Rrf 1939 ALJ 

-ZH Ref ILR 1939 All 

>85 

— 454 Appr ILR <939 All 

4>9= *939 AX J 206 
480 (PC) Rrf 1939 ALJ. 

651 Dist 1939 ALJ 115 

879 Rrf J 939 ALJ 897 

902 Rrf 1939 ALJ 37* 

1274 Dist 1930ALJ 371 

i 3 8i,Rrf I L R 1939 All 

>9 

1937 ALJ 125 Appr ILR. 

>939 AH 557 

*53 Rcf 1939 ALJ g 

178 Rrf 14 Luck 112. 

—278 Rrf I.L R 1939 All 

97 

370 Foil 14 Luck 13 

528 Rrf IX R 1939 All 

424= 1939 ALJ 367 

684 Foil 1939 ALJ. 356 

766 Appr ILR 1939 All 

418= 1939 ALJ 160 

— — 778 Affirmed 1939 ALJ. 

>74- 

825 Not Appr. ILR 1939 

All 563 

— --867 Ref 14 Luck 475 

— 882 Foil 14 Luck 49 

945 Ref 14 Luck 130 

970 Ref 1939 ALJ 233. 

Y. D 1939 — b 


1937 ALJ not Rrf 1039 A U 
J 447. >939 A’ LJ 60 

— 1114 Rrverjed 1939 ALJ 

48 

1207 Ref 14 I.urk 475 

123s Rrf >4 Luck 218 

1038 AX j 3 Ovrrr 1939 AXJ. 
489 

4 Rrf 1 039 ALJ 1053 

351 Ref 1939 ALJ 9 

■ 481 Dut 1939 A L J 13 

578 Rrf 14 Luck 176 

585 Ref 1939 ALJ 199 

— C28 Toll 1939 ALJ 156 

——“—(■■94 Fell 1939 A LJ 156 

813 Ref 1939 ALJ 9*9 

854 (F R.) Ref 1 L.R 

1939 AH 399= >939 ALJ 
«93 

■ — 872 Dut 1939ALJ 13 

1013 Rcl (1939) > MLJ 

C49 

— - . 1078 Not Appr ILR 

>939 All 554= >939 A L 
J 3 93 

1189 Dm 1939 ALJ 29 

1243 Ref 1939 AXJ 39! 

1939 AXJ 62 Rrf 1939 ALJ 

738 

1 18 Rrf 1939 A.L.J 447 

405 Dm 1939 A.LJ 964 

481 Rrf 1939 ALJ 1051 

1082 Ref ILR 1939 All 

*5 

ALLAHABAD WEEKLY 
NOTES. 

2 A.W.N 73 Foil 1939 A L J 174 
2 A W.N 244 Foil 18 Pat 323 
4 A W.N. 78 Foil. >939 ALJ. 
>74 

1887 A.W.N 302 Rrf. 1939 A.L J 
460 

1902 A W.N 34 Appr. -I.L R. 
>939 All 647. 

ALLAHABAD WEEKLY 
REPORTEC 

«935 A W.R. XI 16 Appr. I9 3 g 
AXJ .71 

1936 A W R 107 Dist 1939 A L 
J 168 

1098 Disappr ILR. J939 

All 518 

BOMBAY HIGH COURT 
REPORTS 

1 B H C R. 220 Dist 41 Bom L.R 
959 

4 B H C R (A C J ) 135 Ref I L 

R- (>939) 1 Cal 592=43 
CWN 745 

5 B H C R. App A Expl. ILR 

1939 Mad 843= (1939) > 
M UJ. 784 

10 B H C.R. 241 Affirmed 41 Bom 
LR 760 

I.LR. BOMBAY SERIES 
1 Bom 164 Ref 14 Luck. 366 


1 Bom 523 Rrf I UR >939 

Nag '28t 

CioDisc I.LR i9 3 gBom. 

43 

2 Bom 404 Ref 1939 Rang L.R 

*7® 

4 Bom 37 (r B.) Rrf I.L.R 1939 

Mad 622 

258 Dist 14 Luck 218 

529 (F B ) Ref I L.R »939 

Mad 803 

5 Bom 143 Dist I L.R 1939 

Nag C07 

«54 Rrf (19394 1 MLJ 

520 

232 Rrf (1939) 2 MLJ 

S49 

6:4 Ref 14 Luck 49 

630 Ref I.L R *939 Bom. 

245=41 Bom.L.R 2C8 

647 Ref 1939 Rang L R. 

358. 

6 Bom 26 Foil. 18 Pat. 355 
34 Ref I.LR 1939 Kar 

449 

43 at 50 Dictum of Sir 

Reymond West Appr. 
(i939) a MX J 444 (P.C). 

7 Bom 15 Ref I.L'.R 1939 All. 

510 

146 Appr. 43 C.W.N 641 

*=41 Bom LR 742=1939 
Rang L R 352 (P C ) 

■ • 301 Foil. 18 Pat 366 

316 Ref 4! Bom L R 170 

8 Bom 529 Appr I.LR 1939 AH 
647. 

9 Bom 259 Rrf I L.R. 1939 Kar. 

288 Ref 41 Bom L.R 98. 

jo Bom 193 Dist J4Luck 322 

200 Ref 1939 RangLR. 

>34 

220 Ref ILR 1939 Lah 

433 

ri Bom 55* (PC) Ref I.LR. 
1939 Mad 776 ; Rrf I L 
R 1939 Kar 422, 

566 Ref I.L.R (1939) 1 

Cal 241 

12 Bom 101 Ref ILR 1939 
Bom 232=41 Bom L R. 
a 49 

t6i Rrf. ILR ig 3 9 Kar. 

648 

422 Dist 1939 AXJ 173 

561 Ref I.L.R (1939) > 

Cal 162=43 C.WN *20 
13 Bom 343 Ref ILR 1939 Nag. 

14 Bom 97 Rrf I.L.R. (1939) * 
Cal 574. 

j 65 Foil. J939A LJ ion. 

269 Diss 1939 RangLR. 

403 

431 Diss 1039 RangLR 

403; Foil ILR 193960 
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14 Bom 463! Foil ILK 1939 
Bom 51 a -*41 Bom I K 
760 Ref I L R 1939 Nag 

an 

15 Bom 13 Ref 41 Bom LR 02 1 
67 Ref I L R 1939 Kar 

303 

93 Dm ji Bom L R 959 

43 OWN 1015 

155 Ref 1939 l C R 159 

194 (Parian 1 * judgment} 

loll 18 Pit 485 r-q 

— - ■ 19 1 Ref 41 Bom L R 98 

16 Rom 338 Appr 1 I, R 1939 

Ml 317 

302 Dm 1LR 1939 Nag 

580 

GO 1 D«t ILR 1939 Bom 

43 ' ' 

683 Appr ILR 1939 All 

ilia 

17 Rim too Ref I I R 1939 

Horn 314—41 BomLR 
333 

18 Bom 19 Ref 1 L R 1939 Mad 

566= (1939) 1 MLJ 58B 

too foil 41 UomLR 

425 

■ 119 Dht ILR 1939110m 

154 loll 41 Bom L R 
2«5 

aGo Ref I I R 1939 Mad 

O03 

495 Ref 41 Bom L R O36 

— ’531 R«f 1 L R 1919 Mad 

22G— (1939) 1 MLJ 33 

19 Bom 51 Ref 1 L R 1939 Kar 
41 

i Rcl II K (1939) ■» 


-ar 


-_3 Ref 41 Bom I R 561 
ao Bom 53 Ref j 1 Horn L R 
825 

61 loll ILR 1939 Nag 

592 

— *—99 Ref 41 Ilom L R 353 

aofi Ref I L R 1939 Nag 

88 

338 Ref ILR 1939 Rom 

232=41 RomLR 349 

3* 7 Ref 1939 Rang L R 

3?7 

469 Ref 14 1 uck 49 

at Bom 63 Toll 41 Bom I R 417 

195 Ref 14 luck 439 

379 Ref I L R 1939 Knr 

121 

412 Ref 1 1 R 1939 Rom 

332 

—6)9 Ref 41 RomLR 470 
aa Rom 1 13 1 1 II 1939 Rang LR 
239 

389 Ref I I K 1939 Mail 

566 

4*46 Dm 1939 Rang I R 

23 Rom 213 Toll I I R 1939 
Rom 4a 

-237 Rel ILR 1939 Nag 

54 “ 


23 Bom 442 Foil 1939 Rang L 
R G8G 

608 Ref ILR 1939 Mad 

242 

725 (P C ) Toll I L R 

1 939 Nag 624 

24110m 188 Rel ILR 1939 Nag 
580 

joo Ref ILR 1939 Mad 

1*53 

yjt Ref ILR 1939 Kar 

18 

25 Bom 263 Ref ILR 1939 

Mad 242 

332 Ref 1 1 R 1939 All 

424-1939 A.LJ 3 6 7 
337 (P ) Foil 1 L R 

1939 Nag 1 

26 Bom 174 Ref (1939) 1 MI J 

520 

— Ref 1 1 R (1979) a 

Lai 33 43 CWN 604 = 
41 Bom L R 391 -(1939) 
1 M L ) 664 

• 352 Rel ILR 1939 Kar 

782 Ref I I R 1939 All 

617 

27 Bom 31 Dut ILR 1939 Nag 

293 

292 Appr ILR 1919 

Rom 232=* ji Rom L R 
«49 

28 Dorn ,, oi Ref I I R 1939 Kar 

2$4 Ref ILR (1939) 2 
Cal 143- 43 C WN H97 

420 Ref ILR 1939 Rom 

149-41 RomLR 191 

C44 Rel ILR 1939 Nag 

4*3 

29 Rom 229=7 Rom L R 131 

Foil 4! Rom 1 R 413 

386 Foil ILR 1939 R° m 

53 

391 txpl ILR (1939) 1 

Cal 283=41 Rom L R 
672*= (1939) 1 MLJ 544 
(PCI 

40-, toll 18 Pat 155 

149 = 7 Rom L R 527 Ref 

41 Rom L R 98 

30 Rom 49 = 7 Bom L R 633 Ref 

41 Rom L R 98 

333 Renewed 18 Pat 590 

591 Ref (1939) 1 M LJ 

745 

593 Rel ILR (1939) 1 

Cal fli 

3» Rom C04 Ref 1939 Rang L R 
50= (1939} 2 M I J G04 
32 Rom 50 Appr (1939) 2 M LJ 
884 (I R ) 

81 Ref ILR 1939 Nag 

43 C W N 295 

3j8=io Bom L R 297 Ref 

41 Bom L.R 589 
■ .356 Rtf ILR 1939 Kar 
134 


32 Bom 381 Disc ILR 1939 

Mad 820= (1939) 2 M L 
J c 53 

409 Rel ILR 1939 Bom 

97=41 Bom L R 239, Re- 
viewed 18 Pat 590 

432 Dm ILR 1939 Kar 

330 

479 Ref ILR JQ39 Nag 

4G5 

33 Bom 69 Ref 1939 Rang L.R 

280 

22t Rel ILR 1939 Kar 

64 

264 Chandavarkar J 's ob- 
servations discussed and 
Doubted 1 L R 1939 Mad 
u 53 — ( X D39) = MLJ 822 

339 Ref ILR 1939 Kar 

85 

411 Ref I LR 1939 Nag 

C58 Toll ILR 1939 Nag 

300 

CGr>== 1 ' P° m L R 797 Ref 

4 1 Rom I R O45 
3 1 Rom 32G Ref I L R 1939 Rom 
ibo=4i BomLR 277 

358 Not Toll I L R 1939 

Nag 229 

408=12 BomLR 223 

Itef 41 Bom I R 994 

506 Rel ILR 1939 Nag 

540 

35 Bom 75^12 BomLR 958 
Dist 41 Bom I R 497 

79 Not Foil ILR 1939 

Mad O03 (rB ) = (I939) 
iMLJ 802 

310=13 Bom LR 352 

toll 41 BomLR 417 
3G Bom 42 Rel ILR 1939 Lab 
470 

15G Not reconcilable with 

38 Rom I R 719 ILR 
1939 Rom 420, Ref I L 
R 1939 Bom 133 Dm 
41 Bom L R 463, t8 Pat 
404 Toll 41 BomLR 176 
41 Bom L R 997 

339=14 BomLR 89 (r 

U ) Foil 41 Rom L R 239, 
Renewed 18 Pat 590 

368 No longer good law 

1 I R 1939 Bom 87 
4"4 Foil ILR 1939 Nag 

465 

37 Bom 178 Ref I I R 1919 

Bom 160=41 BomLR 

• III Ref 43 C W N 1059 

293=14 Bom I R 176 

Toll 4 1 Bom L R 239 

50G Ref I 1 R 1939 Nag 

'24 

——598 Ref I I R 1939 Nag 
88 

38 Bom t 'fi Res icwcd 18 Pal 82 
— 687 Ref ILR 1939 Nag 
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3<}IV»m lOaRel 14 Lucl 78 

507- *7 Boml-R 522 

l)i*i 41 BomLR it«{ 

538 l>ut 1039 A.LJ 173 

57a Dm. I LR 1930 Run. 

*51 

G04 (F B > Ref l L.R 1939 

MU :n3 = (i«m) a M L 
J >55 (rB) 

40 1V>m 126=17 Bom LR 955 

Ref 41 Bom 1. R 589 

*35 Foil I I. R 1039 Bom 

493-4* Bom L R 583 
- j tt,, Rrf | LR 1 030 Nag 

461 Ref I LR 1939 MU 

U 

— ■ 594 - 18 Bom. L. R 481 

Rrt 4 1 Bom. L.R. inftf 

41 Bom 1 — 18 Bom I. R 185 

Ref 41 Bom.L.R 98 

— 0 ( Dut ILR (1939) 2 

Cal 291 - 43 C.W.N 999. 

181 Ref 1 L.R. {1939I 2 

Cal 12*43 CW.N 65G 
(PC) 

— 347“ »9 Bom L.R 69 Foil 

41 Bom L R G31, Ref 41 
Bora L R 268 

550 Dut 1939 Rang L.R. 

33 

4a Bom. 93 Ref 1 L.R (1939) * 
Cal 226=43 CW'.N 831. 

172 Foil I L.R 1939 Nag 

4*9 

-309 Foil. 18 Pat. 395. 

380 Dut. I.L R 1939 All 

535 Foil, I L.R. 1939 Nag. 

43 Bom. 221 Ref 1939 Rang.LR. 

50 

235 Ref I.L.R 1939 Nag. 

tot, I L.R 1939 Nag. 492. 

3G8 Rcl. I L U. 1939 Kar. 

1 Go 

412 Appr. I.LR 1939 

Bom 232=41 Bom L R 
249 

472=21 Bom.L R.213 Foil. 

41 Bom L R. 631; Ref. 4: 
Bom L R 268. 

519 Dut. I.L R 1939 Kar 

99- 

575 Foil Pat *4* 

612=21 Bom LR 435 

Rtf 41 Bom L.R 589 

631 Rel 1939 ALJ 542 

707=21 BomLR 770 

Ref 41 BomLR 1104 

71G Rel ILR 1939 Kar. 

160 

735 Foil 18 Pat. 210 

778 (P C.) Ref I L R, 

1939 Nag 88 

44 Bom. 297=22 BomLR 203 

Ref 41 Bom L R. 760 
1 1 1 -3 41=22 BomLR 120 
Ref 41 Bom L R. 268 

472 Rel. I L.R 1939 Kar 

417. 

— ~~ 555 Ref 1939 Rang L R. 
676. 


44 Bom 595 Rel I L-R 1939 

Kar 330 

Goq = 22 BomLR 793 

Ref 41 Bom L R 1077 

627=22 BomLR 8t7 

Rif 4 1 Bom I. R 268 

673 Not Foil I L.U 1939 

Na? 530 

690=22 Rom.L.R 399 

loll 41 Bom t. R 757 

702 Rel I LR 1939 Nag. 

492 

705 Dut 1 1. R 1939 All. 

*37 

931 = 22 Bom.L R. 916 No 

lunger good law. 41 Bom 
LR 497 

45 Bom 245 Ref. 1939 Rang L.R 

280; I.L R >939 Nag 250 
——>—369 Rel I L.R 1939 Nag 
492 

IJ07 Ref 1939 Rang.llR 

639 

GWJ = 22 BomLR 1239 

Duappr. 41 Bom L R 98. 

955 Foil 18 Pat 654 

1027 Not Foil I.L R. 1939 

Nag 580 

1094=23 BomLR. 455 

Foil 41 Bom I. R 997 

1141 (r.B.) INpl. I.L.R. 

1939 Bom 428=41 Bom. 
L.R 578 

1242 Kef 1939 Rang L R 

622. 

46 Bom. 200 Rel ILR. 1939 Kar. 

307. 

384=23 BomLR iog8 

Ref 41 Bom.L.R 205 

592 Ref 14 Luck 492 

G46 Ref I L.R. 1939 Bom. 

i<). 

764 = 24 BomLR 267 

Ref 41 Bom.L.R 205 

47 Bom 146 (P.C.) Ref I.LR. 

1939 Mad 507 

244 Ref I L R. 1939 Mad 

Gti 

290 =25 Bom.L.R 45 

Ref 41 Bom L.R 470. 

712 Appr. ILR. 1939 

Bom 232=41 Bom L R 
*49 

764 Ref I.L R. 1939 Bom. 

27* 

48 Bom. 348 Dist. ILR 1939 

Bom. 478=41 Bom L R. 
575 

41 1 (P C ) Rer ILR. 1939 

Nag 624 

510 Ref 18 Pat 544; Rel 

I.LR. 1939 Kar 75 

515 Rel ILR. (1939) * 

Cal. 187=43 C W N 133 

54t Foil. ILR. 1939 Lah 

183 

550 (F.B ) Rel. I.L R 1939 

Lah. 295 

49 Bom 388 (F B ) Dut. ILR. 

1939 Nag 293 


49 Bom. 535=37 Bom L R 423 

Foil 41 Bom L R 485 

554 ^ oil I L R 1939 Bom 

482=41 BomLR 760 

695 Rel ILR 1939 Kar 

502 

O92 Ref I.L.R 1939 Kar 

c 4 

50 Bom 56 Foil ILR 1939 Bom 

42. 

iGa Ref 1939 Rang L R 
479 

— 204=28 BomLR 765 

Comm 41 Bom.L.R 631. 

236=28 BomLR 736 

Foil 41 BomLR 417* 

344 Rel ILR 1939 Nag 

488 

357 Ref I LR. 1939 Kar. 

121. 

402 Dut I L R 1939 Nag 

569 

G16 Duappr. ILK. 1939 

Mad 708 (F B ); I L R. 
1939 Mad 714 (PC) 
716 Ref 14 Luck 351 

51 Bom 50 Rel ILR (1939) 1 

Cal 592=43 OWN 745 

329 Ref 14 Luck 36O; 

Rel I.L R 1939 Kar 314. 

430 (F.B) Rel I.L.R 1939 

AH 549. *939 A.LJ 278; 
ILR. 1939 Bom. 556; 41 
Bom L R 947J I.L R 1939 
Kar. 314, 14 Luck 335; 

1939 Rang LR. 668 (F.B) 

450 Rel. I.L R. 1939 All. 

602=1939 A.L.J 450 

725 (PC) Dist. I.LR. 

*939 Nag. 200; I LR 1939 
Nag 206 

7*5-53 MLJ. 81 (PC) 

Ref (1939) * MLJ. 588 

855 Foil I.LR (1939) I 

Cal 212=43 CWN 290. 

go3 (rB) Dm ILR 

*939 Nag 250; 1939 Rang 
L R 280 

971 (FB) Foil. ILR. 

*939 Lah 255 

52 Bom 37=29 Bom L R 1551 

Foil 41 Bom L R 6 

72 Ref iILR. 1939 Nag 

276 

165 Ref ILR 1939 Kar. 

648 

184 Dist. I.L R 1939 Bom 

154=4! BomLR 215 

228 Dut. ILR 1939 Nag 

569 

307=30 BomLR 427 

Ref 41 Bom L R 268 

313 (PC) Toll ILR 

1939 Nag 266 

376 Rel ILR 1939 Kar. 

300 

— 444 Ref ILR. 1939 Bom 

389 

■ ■ -542 No* Foil ILR 1939 
Nag 347- 

898 Ref. 1939 Rang L R 
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40 Bom L R 455 Ref RR ' 939 
Bom 284 

550 FB) Foil & Expl 

41 Bom L R 208 

787 (PC) Ref & Expl 

41 Bom L R 9® 

876 Ref 41 Bom L R 1 007 

946 Ref 41 Bom L R 779 

9^2 Foil 1 LR 1939 Nag 

607 

gGj Ref 41 Bom L R 219 

968 Ref 41 Bom L R 455, 

I L R 1939 Nag 235 
» iooi Ref ILR >939 
Bom 71 

1134 Ref 1 L R 1939 Bom 

9 

. - H83 Ref 41 BomLR 

760 

• 1205 Ref ILR 1939 Kar 
597 

——1266 Ref &. Dim 1939 
Rang L R 403 

41 Bom L R 176 Foil 41 Bom L 
R 997 

—939 Rel 41 BomLR 

1015 


IL 


3 Cal 


R CALCUTTA SrRIES 
92 Reviewed iB Pat 13 
-22G Rel ILR 1939 All 
6l7“»939ALJ 522 
301 =*19 CWN 250 Ref 
43CWN 34 

-327 (P C ) Foil 41 Bom L 

R 37« 

224 Rer 43CWN 877 
-758 Ref 1939 Rang L R 

— 806 (PC) Ref ILR 1939 
Nag 357, 1939 Rang L R 
649 

I 172 (PC) Ref I LR 1939 
Mad 708 (F B ) 

— 327 Ref ILR 1939 Bom 
*73 

— 369 Ref ILR («939) 2 
Cal 226=43 CWN 83* 
— 483 (F B ) Reviewed 18 
Pat 82 

— 531 Ref 1939 FCR 159 
—583 Foil 18 Pat 366 
1 1 10 Appr ILR 1 939 AH 
647 

— 132 Ref 1939 Rang L R 
294 

—148 (PC) Foil 18 Pat 
499, Ref ILR 1939 Mad 
422 

— 256 Ref ILR 1939 Mad 
62" 

—314 Appr ILR 1939 All 
647 

—500 Ref 14 Luck 366 
—776 (P C ) Rel ILR 1939 I 
Nag 383 

—867 Reviewed 18 Pat 13 
—921 Ref 14 Luck 467 


6 Cal 8 (F B ) Ref (1939) t M U 

J 588 

1 17 Diss 1939 Rang L R 

388 

94 Dist 18 Pat 459 

585 Ref 1939 Rang! R 

108 

764 (PC) Toll ILR 

1939 Nag 383 

815 Re*" ILK 1939 Nag 

5*5 

7 Cal 140 Rel ILR 1939 Nag 

59* 

499 Ref 14 Luck 351, 

I I R 1939 Nag 200 

616 Ref fnm) 2 M I J. 

686 

5 Ref ILR 1939 A'! 


67 

8 Cal 63 Ref ILR 1939 Mad 
708- (1939) 2 M 1 J 135 
(FBI 

302 'P C ) Ref I L.R 1939 

Nag 88 

370 Ref ILR 1939 Bom 

232—41 BomLR 249 

530 Foil ILR 1939 Mad 

600= (1939) 2 MLJ 72 

597 (FB) Rel ILR 1939 

Lah 261 

645 Dim HR 1939 Kar 

C32 

757 K e f «4 Luck 346 

QtoAppr II R 1939 All 

647 

9 Cal 563 (F B ) Reviewed 18 Pat 
500 

725 Reviewed 18 Pat sgu 

10 Cal 265 Appr 1939 All 647 
443 Ref (1939) l M L J 

544=66 IA 50= (1939) 1 , 
Cal 283=43 CWN 281 | 
=41 Bom L R 672 (PC) 

557 Kef ILR 1939 All | 

519 

612 Ref 43 C W N 969 

697 Ref 14 Luck 467 

1035 (PC) Rcr ILR 

1939 Mad 600 

1073 Ref II R 1939 Lah 

261 

11 Cal 121 (PC) Dist ILR 

1939 Nag 293 

213 Ref ILR 1939 Bom 

396 

42q Diss 1939 Rang L R 

388 

680D1SI 41 Bom L R 631 

12 Cal 69 Ref ILR 1939 Bom 

340 

330 Appr 1939ALJ 697 

= 41 Bom L R 742=43 C 
WN 641 = 1939 RangL 
R 358 (P C ) 

536 Rel 43 CWN 612 

13 Cal 21 (PC) Expl ILR 

1939 Mad 853 

—104 D St 1939 Rang L R 


—138 


Rel 43 C WN 1139 
(PC) R * ** ~ 
1 Nag 580 


ILR 


18 Cal 171 Ref 4iBcmLR 1097 

292 Dist I L R (1939) 2 

dal 33=43 CWN 604 

308 (I C ) Ref 1 1 R 1939 

Nag C24 

322 Ref 1939 Rang L R 

„ 403 

14 Cal 365 Ref 14 Luck 78 
6G1 Foil I I R {1939) 1 

Cal 493-43 CWN 453 

757 Dist ILR 1939 Kar 

401 

78: Rev icvs cd 18 Pat 13 

15 Cal 20 (PC) Lxpl ILR 

1939 Kar 140 

54 Kef I UR (1939) 1 Cal 

21=43 CWN 4 

"G4 Rel I L R (1939) * 

Cal 574 

402 Rel 14 Luck 322 

4R8 (r B ) Ref I L R 1939 

Nag 357 

GoC (I B ) Ref ILR 1939 

Kar 370 

CG 7 Toll I L R (1939) * 

Cal 493=43 CWN 453 

6O4 (P C ) Rel 1939 A L 

J 2 35 

16 Cal 465 Rel ILR 1939 All 

97 

5 2 3 Ref 1939 Rang L R 

207 

54° Appr ILR 1939 All 

75« (P C ) Rer I L R 1939 

Lah 33G 

794 Expl ILR (1939) * 

Cal 530=43 CWN 539 

17 Cal 3 (PC) Toll 18 Pat 171 
1 22 (P C ) Ref ILR 1939 

Nag 88 

268 Appr ILR (1939) 2 

Cal 33 

301 Her 1 8 Tat 676 

574 Kel ILR 1939 Kar 

24! 

380 (P C ) Ref I L R 1939 

SgO 5 ?F B ) Disc I UR. 

(>939) 1 Cal 493=43 C 
WN 453 Foil 18 Pat 
670 

7> 1 (F B ) Rel ILR 1939 

Nag 548 

826 Ref 14 Luck 459 

18 Cal 23 (P C ) Rel ILR 1939 

Nag 510 

99 Rel 1939 ALJ 757 

151 (PC) Ref ILR 

>939 Nag 465 

-242 Ref ILR (1939) 2 

Cal 143=43 CWN 1197 

264 Ref ILR (1939) 2 

Cal 12=43 CWN 656 
(PC) 

327 Dist ILR (1939) t 

Cal 59 2 =43 CWN 745 

639 Foil 1939 Rang LR 

152= 18 Pat 318 

19 Cal 13 Foil ILR (1930) i 

Cal 493=43 CWN 453 
84 Ref 14 Luck 366 



C ASKS FOLLOWED. OVERRULED, ETC. 


lOCat sjuReflLR 1030 Kar 

iR 

253 Rff 1 I. R 1039 K»r 

|R 

33*1 Ref 1 l.R , 1*130' 1 

C.-U at - 43 CW N 4 
— LJlj (PC' Dut ILK 
1939 1-ah 2145, Ref I I. R. 
'93Q All 354 

774 Ref 43 C W N 033 

20 Cal 8 rr C ) Dm I L R «039 

Nac 3 r ,7 

>7Q (P C j Ref I L R 1039 

544 

260 Ref 41 Rom LR R3O 

373 Dut tfl Pat 370 

— 314 \ppr I I. K 1939 AU 

<M7 

470 Dut I L R 1939 K>r 

140 

487 (P C ' Ref 1 1. R 1939 

.\a 5 624 

— 7 33 Ref 41 Horn L R 1097. 

906 Ref ILR (*939) « 

Cal 349 

21 Cal 8 (PC ) Ref I LR >039 

Nag O24 

143 D»t ILR 1939 All. 


Appr ILR 1939 All 

<39 Foil ILR (1939) « 
Cal 493 = 43 CIS N 453- 
-827 Rel ILR 1939 Nag. 


2 Cal 8 Dm ILR 1939 Bom 
340-41 Bom L R. 59 

143 Ref I.LR. (1939) * 

Cal. 21 = 43 C W N. 4 
— 222(P.C) loll. 41 Bom I.. 
R 8t8 


J 7 » Foil I.LR (1939) 1 
Cal 493=43 C.W.N. 453 

9°9 (P.C ) Her 1939 Rang. 

LR 227 

938 Foil 18 Pat 502 

23 Cal. 502 Dut 1939 Rang L R 

57° 

775 (PC) Rel ILR 1939 

Nag 312 

867 Disappr I.L R. (1939) 

I Cal 574=43 C SV N 
775 „ 

975 Ref »8 Pat. 544 

980 Ref 43 C VV N 4 

24 Cal. 20 Dist. I.L R 1939 Nag 

6 o 7 

62 Rel. I.LR 1939 Nag 

548 

143 Rel I.LR (1939) 1 

Cal 349—43 CWN 57. 

-348 Ref 1939 Rang L.R. 

403 

364 Rer ILR 1939 Lah. 

>3>- 

616 (P.C ) Ref 41 Bom L 

R. 1084. 

-Cot Dut ILR 1939 Nag 

488 

-865 {P.C ) Ref 1939 Rang. 

LR 581. 


24 Cal Rio Dut ILR (1939) 

1 Cal 1 1 2 

889 Foil ILR (1939) 2 

Cal «1 

25 Cal 522 Ref ILR 1930 Kar 

ill 

2t» Cal 74 Rel ILR (1939) 2 
Cal 12 

81 (PC) Rrt 1939 ALJ 

642 

311 Ref I LR 1939 Nag 

580 

1»53 Dm 1039 ALJ 39) 

727 Dut ILR «939 Lali 

■03 

- -— - 734 Ref ILR 1939 Nag 

104 

-839 Ref ILR (1939) x 
Cal 21 =43 C W N 4 

27 Cal 34 Ret 1 LR 1939 Nag 

38 Ref ILR. 1939 Bom 

109 

- - - >44 Rel ILR >939 Nag 

488 

■■■- 1G9 Dus 1939 Rang L.R 

388 

990 Dut ILR. (1939) 2 

Cal 330 

351 Ref ILR {1939) 2 

Cal 143=43 C.W N. 1197 

810 Ref ILR. 1939 Nag 

104 

28 Cal 206=5 C \VN. 310 Ref 

43 CWN 1 102. 

246=5 C.WN 607 Ref 

I.LR (1939) > Cal 21 = 
43 C.W N. 4. 

427 Ref ILR (1939) 2 

Cal 68 

G8g Rel I.L.R. 1939 Kar 

677 

29 Cal. 68 Dus. I.LR (1939) 2 

Cal. 1, Rel I.L.R 1939 
Lah 424 

154 (P C ) Ref ILR. 1939 

Mad 600 

j C7 (P C ) Ref I KR j 939 

Nag 250, Rel 18 Pat 
*93 


428 (F B ) Foil 18 Pat 155 

433 Ref 1939 Rang L R 

548 (P.C) 

518 Ref ILR 1939 All. 

454= >939 ALJ. 94; I.L. 
R 1939 Kar 18; ILR 
1939 Mad 803 (FB). 

664=4 Bom L R 547 (P 

C,) Foil 41 Bom L R 497 

735 Ref 43 C W.N g62 

30 Cal 36 Rel 1939 A.LJ.757. 

107 Dist I.L R 1939 Nag. 

170 

317 Ref. I.L.R. 1939 Nag 

st6. 

453 Ref 43 C W N. 248 

539 (PC) Ref ILR. 

>939 Mad. 776; I.L.R. 


>939 Nag 1; Rel ILR. 
>939 Mad 203 

30 Cal 556 Dut ILR 1939 All. 

607=1939 ALJ 308 

576 Ref 1939 ALJ 85 

1021 = 7 C W N 774 (P C ) 

Her 43 C W N 519, Rel 
18 Pat 708 

31 Cal it (PC) Rel ILR 1939 

Nag 52C 

57 (P C ) Ref I L.R 1939 

Nag 636 

83 1 oil 18 Pat 459 

Bp Rel ILR (1939) 1 

Cal 21 =43 CWN 4 

397 Rtf ILR 1939 Kar 

18 

5°3 (PC) Foil ILR. 

1939 Nag 580 

903 (F.B ) Ref I L R 1939 

AU 6 

32 Cal 129 (PC) Foil 18 Pat. 

171; Ref ILR 1939 Nag 
548 

— —229=9 c W.N 300 Dist. 
43 C VV N 43 

296 (PC.) Dut 18 Pat 

708 

3CG Rel ILR (1939) t 

Cal 349=43 C W.N 57. 

605 Rel. 1939 A.LJ 757. 

643 Not Foil. ILR 1939 

Nag 246 

8G1 Rel ILR. (1939) 1 

Cal 63 

935 Ref 1939 Rang L R. 

294 

33 Cal 116 (PC.) Foil ILR. 

>939 Nag 413 

425 Ref 43 CWN 1126. 

537 (P C ) Ref I L R 1939 

Nag 324 

812= to CWN 788 Ref. 

43 CWN 187. 

857 Ref 14 Luck 106. 

34 Cal 51 (F B ) Foil ILR 1939 

Bom 140=41 Bom L R 
168 

1 18=9 Bom.L R 85 (P C.) 

Ref 41 Bom.L R 875 
199 Rel ILR 1939 Lah. 

207 Ref ILR ig3g Bom. 

209 Rel ILR 1939 AU. 

103 

257 Ref 43 C W N 874; 

Rcl (*939) 1 MLJ 776' 

427 Dist 18 Pat 279 

491 Dut ILR (1939) 2 

Cal 291=43 CWN 999. 

929 Rel ILR J939 Lah. 

>96 

935 Rel ILR 1939 Kar. 

662 

954 Dist ILR 1939 AU. 

167 

97 « Ref 14 Luck. 366. 

999= » CWN 880 Rel. 

43CSVN575 



34 Cal 1059 Ref 1939ALJ 128 

35 Gal 202 =12 OWN 169 (P 

C ) Expl 43 G W N 609, 
Rcl ILR 1939 Nag 422, 
18 Pat 323 

— — — 209 Ref I L R 1939 Bom 
>73 

— . 431 Foil 1 1 R 1939 Nag 

261 

— 551 (PC) Disc & Foil 

I L.R 1939 Nag 1, Ref 
ILR 1939 Kar 632 
ILR 1939 Mad 30 Rel 
1939 A L J 389 

561 = 12 OWN 598 Ref 

43 CWN 962 
— — 767 Ref ILR (1939) * 
Cal 21-43C WN 4 
——924 D»t ILR (1939) a 
Cal 316=43 CWN 1074 

1039 (PC) Foil ILR 

>939 Nag 465 

36 Cal 28=42 CWN io 6 3 Rer 

43 CWN 271 

193 Ref ILR 1939 Bora 

472 

3« ILR (1939) 2 

Cal 341=43 CWN 953 

— 780 (P C ) Rel ILR 1939 

Nag 194 

37 Cal x 79 Reviewed 18 Pat 417 

214 Reviewed 18 Pat 590 

362 Ref ILR 1939 All 

526=14 CWN 974 Ref 

43 CWN 1084 
-559 Ref ILR 1939 Mad 

306=43 CWN 
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306=43 CWN 4G9 
(.939) 1 M L J 143 
— O70 Reviewed 18 Pat 417 
3al 153 Ref ILR 1939 Kar 
in 

— X6g Rel ILR 1939 Kar 
449 

— 559 Reviewed 1 8 Pat 82 
— 622 Ref ILR 1939 Nag 
104 

— 694 Com (1939) 2 MLJ 
805 

— 797 Foil ILR 1939 Mad 
843 = ( , 939) ‘MLJ 784 
— 880 Rel ILR (>939) 1 
Cal 574~43 CWN 775 
— 913 D st 43 CWN 537 
lal 33 Ref 43 C W N 435 
— 104 Dist ILR (1939) 1 
Cal 493 Foil 18 Pat 670, 
Ref 43 CWN 453 512 
■ — 232 (PC) Ref I L R 1939 
Mad 776 

—278=16 CWN 6 (FB) 
Ref 43 CWN 356 
— 298 Rel ILR 1939 Nag 
548 

— 319 Reviewed >8 Pat 590 
—418 (P C ) Ref I L R 1939 
Nag 624 

-—527 (PC) Dist 18 Pat 
342 

—582 Cons (tg39) 2 MLJ 
8 ot 


39 Cal 615 Foil ILR 1939 

Nag 408 

704 Ref 14 Luck 176 

766 Ref 1939 RangLR 

686 43 CWN 1139 

789 Ref 1939 RangLR 

>91 

G62 Ref I L R 39 Cal 862 

46 Bora L R 589 

925 Rer 41 Bom L R 

1084 

40 Cal 21 Rel ILR 193 9 Nag 

124 

28 J Ref 6G I A 177 

— - 3 x8 Ref 41 Bom L R 98 

537 Ref ILR 1939 Kar 

>34 

570 Ref (1939) 1 MLJ 

635 

588 Ref 41 Bom I R 911 

635 Ref ILR 1939 Nag 


814 Ref 1939 Rang L R 

18 

— 898 Ref 1939 Rang L R 

224 

41 Cal 92 Rel 43 C W N 488 

- — > — 137 D«t I L R 1939 Kar 
422 

173 Ref 14 Luck 492 

342 D st ILR 1939 All 

329 

=■ 4 18 Rel ILR 1939 Nag 

5l8 

590 (PC) Toll ILR 

1939 Nag 350 Ref I LR 
>939 All 385 

97a (PC) Appl ILR 

>939 Nag 64 

1023= >8 CWN 785 (P 

C ) Rel 43 C WN 133 

— 1 125 Foil 18 Pat 1 

42 Cal 56 Expl A Dist ILR 

1939 All 24 

172=18 CWN 971 (FB) 

Rtf 43 CWN 379 

217 Rtf 43 C WN 978 

351 Foil 41 BomLR 757 

422 Not Foil ILR 1939 

Nag 109 

440 Dist ILR 1939 Nag» 

548 

612 = 19 CWN 184 Ref 

43 CWN 25 

708 Ref 1939 Rang L R 

826 Reviewed 18 Pat 13 

1153 Cons ILR 1939 

Bom 42 

43 Cal 115 Ref ILR 1039 Mad 

30 I L R 1939 Nag 1 

— 467 Reviewed 18 Pat 417 

• 521 (PC) Rel ILR 1939 

Kar 136 269 

574 Rtf ILR 1939 Mad 

226= (1939) ' MLJ 23 
— - — 660=18 BomLR 418 
Ref ILR 1939 AH 103 
ILR 1939 Bom 9 173 
665 Ref IL.R (1939) 2 


43 Cal 790 Foil ILR 1939 

Nag 1 

— 903 (F B ) Ref ILR 1939 

Bom 27=41 BomLR 

485 

944 Ref ILR 1939 Bom 

3*4 

44 Cal 61 Ref 41 Bom L R 84 

352 Dus 41 Bom L R 787 

3U8 Ref ILR 1939 All 

313 = 1039 A L I 362 

5G7 Dist ~»4 Luck 45G Ref 

ILR 1939 Nag 235 

573 (P C ) Dist « 8 Pat 

>33 

650 Dist I L R ( 1 939) « 

Cal 318=43 CWN 279 

662 = 19 BomLR 424 (I* 

C ) Ref 41 BomLR 1104 

759 (P C ) Foil I L R 

>939 Nig 1 lO Pat 654 

30 Dist I L R (1939) 1 

Cal 152=43 CWN 52 
Ref 1939 RangLR 134 

45 Cal 111 Rel ILR 1933 Nag 

”29 

320 Rel ILR 1939 Kar 

530 

388 Ref 1939 RangLR 

479 

0 o2 Ref ILR 1939 Nag 

124 

653 Duappr I L R (1939) 

1 Cal 283=43 CWN 281 
=41 BomLR 672 = 66 
I A 5 0— (>939) 1 Ml J 
541 (PC) Ref (1939) l 
ML) 692 


— 7O5 Ret ILR (1939) 2 
Cal 291 43 C \\ N 999 

873 Foil ILR 1939 All 

382=1939 ALJ 166 
878 Dst ILR 1939 AH 

89 

46 Cal 189 (PC) Rel ILR 

>939 Nag 510 

432 Dist ILR (1939) 1 

Cal 587=43 CWN 58” 
Dus 1939 RangLR 117 

3 20 Ref ILR 1939 Kar 

460 

566 Ref ILR 1939 Rar 

632 

651 Ref 14 Luck 116 

670 (P C ) Rel 18 Pat 

654 

694=21 BomLR 611 

Ref ILR 1039 Bom 173 

700 Rel ILR 1939 Kar 

449 

804 Disappr ILR 1939 

Mad 384= (> 939 ) « ML 
J 350=1 LR 1939 Lah 

86t Foil ILR (1939) 2 

Cal 349 

1070 Ref ILR (1939) t 

Cal 212=43 CWN 290 

47 Ol 300 Not Appr ILR 1930 

All 6 4 7=(«939) ALJ 522 



CASES FOLLOWED, OVERRULED, ETC. 


^7 Cal 418 Rtf 1 UR 1939 Mad 
4 <tf“(*‘» 3 ?) * M.LJ 730 
4B5 Rtf I.L.R 1930 AH 


,-j 1931 

435 5 1 l-R. >931 Nag 
607 


JU/ 

— ■ — 315 Foil. ,18 Pat 40 j 

—VI 3 Reviewed 18 Tat 417 

343 Rtf I LR mo \U 

i;3 

849 Rcl 1 1 . R 1939 L'h 


55' 

gtBRrt iQ 3 tf CK .j-j, 
1939 FCR 193 
48 C*J. 30 Rtf I L R 1939 AJI 
< 06 =1939 a uj 213, 1 l 
R 1339 Mail y» 7 , 1939 
Rant; UR 518 (l* C ) 

vn Rcl I 1 . R {19391 1 

Cil 575 

481 Rtf IQ39 F C.R 159 

509 (I* C ) Appl I UK 

<939 Nat; (I?. I)m >8 Pat 


-Rj2 (P a) RH ILR 1939 


*91 

— 916 Rel 1939 A.UJ 757 
—1105 Foil I Lit 1939 
N»S 393 


49 C »1 277 Foil 1 LR 1939 Nag. 


358 Foil I L R 1939 Nag 

109 

-573 Co”' I L R »939 

Horn 42 

CoS Foil I.LR 1939 Nag 

250; 1939 Rang UR. 280. 

836 Rcl I.LR (1939) 2 

Cal 163=43 C.WN 862 

999 (P^) R tf 1939 Rang 

— 1026 Foil 18 Tat 203 

1035 Appr. I.LR. 1939 

All. 424= >939 A.L.J. 367. 

50 Cal- 1 (P.C ) Ref I L R 1939 
Kar. 393 

94 Ref 4 1 Bom L R 98 

115 Toll ILR (1939) 1 

Cal 452=43 CWN 383 

297 Foil I UR 1939 Bom. 

271. 

370=37 CLJ 233 Out 

43C.WN 395 
-849 Foil ILR 1 939 Kar 


-929 (P C ) Dili. I UR. 
>939 Nag 1 

t Appr 1939 F C R. 


51 Cal 337 Foil ILR !93gNag 
478, 14 Luck 40 

495 Ref ILR 1939 Mad 

374 = 0939 ) • M.LJ > 63 . 
Rel ILR 1939 Nag. 357. 

— 548 Ref I UR. 1939 Mad. 

803 {FB> =(1939) 1 ML. 
J.802 


Expl ILR 1939 AH. 
443 =, 939 A L J 736,01st. 
1939 ALJ 62. 

-972 Dist ILR (1939) 2 
Cal 341=43 C.WN 953. 
Y. D, >939 — c 


51 Cal qSJo Dnuhtc-I ILR 1 1939) 
1 Cal i6>«J3 CUN 


2 Cal 128 Not toll 1 UR 1939 

iqjcjqCWN l8t(PC) 

Ref 43 CWN 133, Rel 
1 L R >039 Nag 644 
319 loll >8 Pat 121 

- -317 Uitt ILR (1939' « 

Cal 162 = 43 CWN > 2 ° 

— - -559 Ref **939) * ML] 


724 


1 Dim ILR (1939) 
CWN 


v— 162=43 C 

- 630=30 CWN 98 (P C ) 

Foil 43 C W N 432 
53 Cal 51 Ref ILR (1939) > 
Cal 241 

153^29 cwn 947 (r 

B ) Ref 43 C W N 433 

lGG Rcl ILR (>939) 1 

Cal 403=43 CWN 271; 
43 C W N 602 

Dist 14 Luck 438 
Ref ILR 1939 Mad 
0939) > ML J 536. 


ztsl 


164 Dim 1939 Rang 

jo8, Dut ' ' * 

671 Ref 


308, Dut. (> 939 ) 2 M.LJ 
'ILR 1939 AH 


746 Rer I.LR (* 939 ) * 

Cal 162=43 CWN 120. 

758 Dut ILR (> 939 ) * 

Cal 432; Ref 1939 Kang 
L R 649 

781 (r.B ) Ref I L.R. 1939 

Mad 456= {1939) I M L 
J. 468, Not ToU ILR 
1939 Lah 295 

881 Com 43 C.WN. 488 

922 Ref I.LR. (1939) 2 

Cal. 226=43 C W N 8 3 >. 
54 Cal 52 Ref I.LR (1939) * 
Cal 162=43 C W.N 120 

237 Overr. 66 I. A 66= 

(1939) 1 M.LJ 756= 
>939 ALJ. 298=41 Bom. 
L.R 428=43 C \V N. 473; 
Ref 18 Pat 234 

303 Ref I.L.R 1939 Kar. 

85 

450 Ref I.L R. 1939 Lah. 


-500 (P.C) Toll I.LR. 

1939 Lah 319 
—595 Rel ILR >939 Nag. 
530 . 54 ® 

—630 Ref ILR 1939 Mad. 


_ >939 All 

C07 

727 Appr. ILR 1939 

Mad 708 (F.R )=(t939) 
2 M L.J 135; I.L R >939 
Mad 7 « 4 =(i 939 ) 2 M L 
J 406=1939 A.LJ. 836 
=41 Bom L R * 1 > 9=43 
C.WN 981 (PC) 

813 Ref 66 I A 50=41 

BomLR. 672=(>939) > 

* Cal. 283=43 C.W.N 281' 


(1939! 1 MLJ. 544 
ll* C ) 

54 Cal 1052 Not loll ILR 
*939 Mail 252 

j r » Cal 164 Rel 1 1 . R 1039 Nag 


1 88 Ref l L R (1939) . 
Cal 94 

—532 Foil I L R 1939 Lah 


— 338 Foil I L R 1939 Nag 

250, Rtf 1939 Rang L R 


2U0 


70C Ref 1939 RangLR 
639 

83U Kef I L R (1939) 1 

Cal 162 

903 Ref I.L R 1939 Nag 

624 

1231=32 CWN 515F0II 

43 C WN. 1173 

1277 Toll ILR tq3gNag, 

338 • • • 

12O4 Reviewed t8Pat 417 

56 Cal 61=32 C W.N. 971 Foil 


43 C.W.N 515. 

—135 Dut. I.L R. lot o 
i2j, Ref 1939 FCR 159 


‘93? Nag 


— 20 1 Foil 


Cal iBs -43 CW^Ik 1 
—275 Foil. 18 Pat 571 
—290 (F.BJDist 18 Pat. 215, 
Ref 41 Bom L R 98. 


—400= 


•s > 22 3 

-588 Ref 43 C W.N 440 
-398 Dm 1939 Rang UR. 


— 738 Dist. QimJ hoe & Foil 
18 Pat. 57! 

— 927 Foil ILR 1939 Nag 
580 

— 960 Ref r4 Luck 49 
— 9 6 9 =33 C.W.N. 392 Ref 
43 C W N 352 
—1023 Foil I.LR. >93gNag 
393; Not Foil ILR 1939 
Nag. 85 


—1041 Toll I.L.R. (1939) 1 
Cal 318=43 C W.N. 279 


57 CaL 2^ Ref (1939) 2 M L J 


-67 Dut ILR (1939) 
Cal 493=43 C.WN ^ 


Cal 493=43 C... 

— 122 Ref I.LR 1939 Mad. 
803 

—> 54=33 C.WN 883 Ref 
43 C.W N. 969 
— 22G Ref. I.L R 1939 Nag 


492 


—274 Not Foil. 41 Bom.L R. 
943 

— 289 Foil I.L R 1939 Nag 
624. 

— 520 Ref. 41 Bom L.R. 070 
-860 Rel I.L R, 1939 AH 




1013 Rcl I UR. (ioiqI , 

Cai. 477=43 c.wj^;il, 7 ' 

1127 Dist. I UR. >939 N.» 

200; Ref. 43 C W.N , , 73 g 
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57 Cal 1206 Foil ILR 1939 

Nag 450 

I23 o F oil ILR 1939 Nag 

641 

1311 Dist ILR 1939 

Nag 607 

58 Cal 180 Ref (1939) 1 MLJ 

346 Foil ILR (1939) 1 

Cal 474 

. 598 Foil 18 Pat 155 

686 Ref 14 Luck 393 

.. 752 Ref 41 Bom L R 2:9, 

Rel ILR 1939 Kar 405 

— 829 Ref ILR 1939 All 

167—1939 A L J 133 

832 Corn ILR (i939) 1 

Cal 493=43 CIVN 453 

1034 Rel ILR 1939 

Bom 307 

1095 Ref ILR (1939) 1 

Cal 187=43 OWN 133. 

43 C W N 695 

1 1:7 Ref ILR 1939 Kar 

280 

1148 Ref ILR 1939 AU 

647 

1222=35 CIVN 510 Ref 

43 CWN “ 

N 34 

59 Cal 1 (P C ) Dist ILR 1939 

Nag 398 Ref 18 Pat 370 

55 Ref ILR 1939 All 

142 

68 Re r ILR 1939 Nag 


Nag t, Dist & Foil 
Pat 215 

199 Ref ILR (1939) 1 

Cal 493-43 CWN 453, 
FoU 18 Pat 670 

216 Ref ILR 1939 Mad 

776=0939) * M L J 664 

297 Foil 41 Bom L R 371 

329 Ref (1939) 2 MLJ 

55» 

337=35 C W N 1294 Toll 

43 C W N 515 

659 Diss ILR (1939) 2 

Cal 261-43 CW N 867 

781 Ref 1939 Rang L R. 

639 

1128 Ref ILR 1939 All 

258 

1131 Appr ILR 0939) 

1 Cal 325—43 OWN 
360 

1176 Toll ILR 1939 Nag 

266 

1289 FoU ILR 1939 Mad 

Mad 843 =(1939) 1 ML 
J 784 

—1314 Rel 66 I A 50= 

ILR (>939) 1 Cal 283= 
43 CIVN 281=41 Bom 
LR. 672=0939) 1 ML 
J 544 (PC) 

— 1361 Ref 43 C WN 695 


o Cal 1 Ref ILR 1939 All 103 
ILR 1939 All 207, I L 
R 1939 Mad 252 

191 Dist ILR (1939) t 

Cal 305=43 CIVN 490 

233 Foil I LR 1939 Nag 

393 

345 Ref ILR 1939 Lah 

408 

427 Foil 41 Bom L R 980 

530 Rel I LR 1939 Kar 

589 

581 Diss ILR 1939 Bom 

389=41 Bom L It 328 
1003 Itef I L R 1939 Mad 


870" 

roll 1939 Rang LR 


—1181 

>5* 


6t Cal 119 Dist ILR 1939 
Bom 154=41 Bom Lit 
215 

262 Ref ILR 1939 All 

217 

285 (P C ) Ref I L R 1939 

Mad 393 

390 Rcr (.939) 1 MLJ 

649 

412 Ref 41 Bom L R 841 

475 (PC) Rel ILR >939 

Nag 200 

508 Foil ILR 1939 Nag 

460 

5 a 5 Dos 1939 Rang L R 

388 

841 Diss ILR (1939) 2 

Cal 226 ILR 1939 Kar 
422 Rel ILR 1939 Nag 
246 

864 Rel ILR 1939 Nag 

246 

890 Foil ILR 1939 Nag 

37> 

945=36 Bom LR 717 Ref 

ILR 1939 Bom 9 173 

62 Cal 213 Not Foil ILR 1939 

Bom 104, (>939) 2 MLJ 
4O9 

229 Ref 1939 Rang L R 

280 

238 Foil ILR (1939) 1 

Cal 1 

275 Foil ILR (1939) 2 

Cal 321 

294 Ref 1939 Rang L R 

39 

393 Dist ILR 1939 Bom 

154=41 Bom L R 215 

71 1 Diss ILR (1939) 2 

Cal 68 Foil ILR (1939) 
1 Cal it2 

733 Ref ILR 1939 Mad 

820= (1939} 2 MLJ 653, 
43 C WN 4 

808 Ref 41 Bom LR 98 

886 Dist ILR 1939 Nag 

632 

63 Cal 155=40 C WN 115 Rel 

43 CWN 772, Foil IL 
R >939 Nag 624 


63 Cal 194 Dist ILR 1939 
Kar 344 

435 Dm ILR (1939) 2 

Cal 199 

526 Dist ILR (1939) 2 

Cal 199 

538 Ref 1939 Rang LR 

631 

• 1146 Foil 4> Bom L R 

290 

ILR (1937) Cal 391 Appr IL 
R >939 All >62 

201 Ref 6G I A 23=1 L 

R >939 >78 (PC) 

ILR (1937) 2 Cal, 358 Dist 
1939 Rang LR 631 

373 Toll 1 1 R 1939 Nag 

559 

434 Rel ILR 1939 Lah 

23 

496 Rel ILR (>930) 2 

Cal 163 

586 Afl rmed 66 I A >84 

698 Ref ILR (1939) 2 

Cal 22G 

ILR (1938) 1 Cal 256 Oserr 
ILR (1939) 2 Cal 93 
5>2 Ref 1939 Rang I R 

619 

1 L R (1938) 2 Cal 155 Ref I L 
R 093?) « Cal a 37 

168 Ref ILR (1939) 1 

Cal 437 

ILR (1939) 1 Cal 1 12 Foil IL 
R (>939) 2 Cal 68 

CALCUTTA WEEKLY NOTES 

1 CWN xcui (S N ) Foil (1939) 

a MLJ 36, ILR .939 
Mad 838 ™ 

2 G W N io> Appr (1939) 2 M L 

J 884 (I B ) 

229 Dist ILR (1939) 2 

Cal 330 

689 FoU ILR 1939 All 

5°5= >939 A.LJ 168 

702 Ref 1939 Rang L R 

97 

3 CWN 158 Reviewed 18 Pat 

4»7 

635 Rel ILR (>939) j 

Cal 21=43 CWN 4; 

6 C W N 834 Toll iO Pat 676 

7 C W N 300 Not Toll 18 Pat 

213 

8.C W N 359 Dist ILR 1930 
Nag 580 

365 R ef 43 C WN 1126 

9^C WN 972 Rel ILR 1030 
Lah 103 

10 C W N 151 Ref 14 Luck 467 

286 Ref 43 C W N 969 

m CWN 51 Rer 43 CWN 
»>7 

— 903 Dist 18 Pat 459 

12 CWN 37 =6CLJ 65 Ref 
43 CWN io8j 



CASES FOLLOWED, OVERRULED, ETC. 


xix 


iaC.W'N 13C Ref 14 Luck 17a. 

31a Rrf I.L.R. 1030 Nag 

45* 

f>o!? Appr. (»93<j) 1 MLJ 

456 

.3 CWN 5.3 Dm 43 CW N 
7*1 

1197*10 ( 

43 CW N .... 

1 4 C W N 306 Appr 1 L R 1039 

All ll.a 

463 Rrf 43 CUN 4 

<»OT>) ' Cal ai 

— 739 Rrl 14 Luck f>5 
— — 104O Rrf 43 C W N 

15 CW N L85 Rrf 43 C W N 

870, Rrf I.L R 1939 Kar 
4*7 

IrtDi! ILR (1939) • 

Cal 101, Foil iCI’al 204 

— 093 (IVr EnchcR ft, J ) 
Dm 43 CW N 775“ * L 
R (>«v»9) 1 Cal 579 

16 CWN f 4 i Diiappr ILR 

(1939) 1 Cal its; Rrf 
(mini I MLJ 738 

C8a Rrf I LR («939) 2 

Cal 291*43 CWN 009 

804 Rrf 43 C W' N 4O7, 

Toll ILR (1031) a Cal 
*03, 43 CWN 862 

17 C W N’ Do Ref ILR 1939 

Mad 374* (1939) » M L 
J 163 

421 Rrf I.L R. 1939 Nag 

124 

549=18 CLJ 18 Disk 

43 C W’N 1177= ILR. 
(1930) t Cal 517 
554 (Braehcroft J’s obser- 
vation disapproved) ILR 
(1939) I Cal. 574=43 C.W'. 
W N 778; Foil I L R 
1939 All 424 

8B1 Rrf ILR (1939) 1 

Cal 349 

889 TolL I L.R. 18 Pat, 

984 Ref 43 C.W.N 469 

1043 Rrf. 1939 A L J 460 

11 25 Reviewed 18 Pat. 355. 

18 C W.N. 147 Xer 43 CWN. 

i7o^Ref 'tfe Pat 378 

279=18' CLJ. 519 Ref 

43 CWN 25. 

320 Ref I.L R (1939) 2 

Cal. t 

537 Ref 1939 Rang L R. 

403 

-770 Di»t .1 L.R (1939) 2 

Cal 291=43 CWN 999. 

1244 Rrf 43 C.W.N 25 

1279 Dirt ii8 Pat 485 

.1308 Rrf ILR (1039) 2 

Cal 22C; Dm 43 CWN 
99; Ref 43 C W N 44* 

*9 CWN’ 64' Ref 43 C W N. 
1191 


24 


1C0 Ref ILR 1939 All 


19 CWN 419 Ref 43 CWN 

rfiO 

614 Foil. I L.R 1939 Mad 

78 

872 Com ILR 1939 Porn 

<2 

1 182 Dm 18 Pat 370 

20 C W N 19 Ref (1939) 2 M L 

J 557 

51 = 21 CLJ 253 Dm 

43 C W N 1081 

207 tr C ) roll I L R 

• 930 Nag 1 

675 Rrf 43 CWN 1126 

952 Ref I L R 1939 Mad 

(in 

-1 CWN 1 58 Rrf ILR 1939 
Mad L53 

917 Rrf 43 CWN 1139 

220 Rrf 43 C W N 1C1 

628 Rrf I L.R (11139) 2 

Cal 226 = 43 C W.N 831. 
——1137 Foil 1939 Rang L R. 
5*4- 

1149 Dm 1930 Rang L.R 

22 C Wr N. 145 (PC) Foil 18 Pat 
305 

163 Rrf ILR 1939 Nag 

405 

—263 Appr 41 BomLR 

1071 (PC.) =43 C.W.N 
897. 

7G0 Toll. 43 C W N 383= 

ILR (1939) l Cal 452. 
24 CWN 152 (notes) Rrf 43 
CWN 80 

961 Not Foil 18 Pat 676 

98a Foil 43 C W N. 775. 

26 C W.N 126 Rrf I.L R. (1939) 

2 Cal 291=43 CWN 909 

206 Rrf ILR (1939) 1 

Cal 349 

285 Dist. I.LR. (1930) 2 

Cal 341=43 C.W’N 953. 

338 Kef 43 CWN 519, 

Rrf 43 CWN 429 

38g Dm ILR. (1939) 1 

Cal 101 

517 Rrf 1939 ALJ. 642. 

673 Toll ILR (1939) 2 

Cal 370=43 CWN 600. 

27 CWN 134 Ref I .L.R 1939 

All 3G6 

259 Ref ILR 1939 Lah. 

399 


. Rrf ILR (1939) r 
Cal 477. 

28 C.W N 143 Rrf I.LR (1939) 

289 (P? 3 C ) Foil 43 C W 

N 432. 

C02 Ref 43 C.W' N 379 

721 Foil (1939) 1 MLJ 


——1033 Dist I.LR. 1939 Nag 

igCWN 575 Appr. ILR 1939 
All 162 

855 Ref 43 CWN 147 

973 Appr ILR 1939 All. 

207=1939 ALJ 29 


366 Dm 43 C,W N 940 

31 CWN 32 Ref ILR (1939) 

2 Cal 330 

46 Foil 43 C W N 794 

— 290 Dist & Doubted I L 

R (>939) 2 Cal 378=43 
CWN 1028 

293 (PC) Foil. I L.R. 

1939 Nag 465. 

374 Ref 43 C W N 423 

540 Rel 1939 ALJ. 919. 

1040 Rrf. I.LR (1939) a 

Cal 277=430 WN 820 

1097 Ref (1939) ‘ MX J 

C95 

32 C.W.N 98 Ref 43 C W.N. 108. 
133 Rrf ILR 1939 Nag 

498 

319 Ref 43 CWN 120 

359 Dist 43 C WN 43 

373 Rrf ILR (1939) 2 

Cal 277. 

37O Ref 43 C.W N 820 

776 Dist. 43 C W N 836= 

I LR (1939) 2 Cal 264. 
1020 Ref 43C.WN 1088 

33 CW.N. 161 Ref 43 C.W.N. 

379 

an Ref 43 CWN. 828. 

395 Ref 14 Luck 401 

576 Ref 43 C WN 25. 

659 Ref 43 C.W'N 1126. 

1150 (P.C ) 'Rel . I L.R. 

>939 Nag 607 

1168 Ref IX.R. (1939) 2 

Cal 330 . 1 

.34 C.W.N. 235 (P.C) Foil. 43 
CWN 432 

425 (PC) Rrf. I.L.R. 

' >939 Nag 492 

651 Ref I.LR (1939) 2 

Cal 261=43 C W.N 867. 

746 Ref I.L.R. 1939 Nag. 

492 

813 Dus 18 Pat 193. 

98O Ref I.L R (1930) 2 

Cal 261=43 C.WN 867. 

35 C W.N 26 Ref 43 C.W N 147 

=1 L R (1939) 1 Ca] 241. 

28 Dut ILR. (1939) t 

Cal 241=43 C.WN 147. 

33 (PC) Foil 43 C.WN. 

432 

105 Dist. & Doubted I L. 

* ,!,'S , 391 *„“• 370-13 

CWN 1028 * 

432 Rrf I.LR. 1939 Kar. 

275 

455 Rel 14 Luck 322, 

1 686 Ref 43 C W N 1 102. 

768 Ref 43 C.WN. 15 

982=54 CLJ 412 (PC) 

Ref 43 CWN 356 

loot Ref 43 CWN 1102. 

1294 Ref 43 CWN 859. 

36 CWN 400 Ref 43 C1VN. 

1102 

486 Disti I.L.R (1930) 

Cal 558=43 CWN. 
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36 OWN 8G7 Ref 43 OWN 

1046 

924 Ref 43 OWN ->48, 

104G 

— 115'’ Ref 18 Pat 544 

37 C YV N 14 G Ref I L.R (J939) 

1 CaJ 530=43 OWN 539 

272 Ref 43 C W N 933 

399 Diss I L R (1939) 1 

Gal 322 

, — -4 45 Dut 43 C YV N 46 

— 671 Ref 43 OWN 1126 

— 749 Ref I LR (1939) 1 

Gal 241=43 C YVN 147 

914 Ref I L R (1939) 1 

Gal 558 Dut 43 C W N 


5W 

—qij Ref 43 C YV N 1045 
—1033 Ref 43 G \V N 1103 
— 1 *67 Dist 43 C YVN 4tr 


;8CWN 5oRef 43 C W N 217 

— 134 Rel ILR (1939) 1 

Gal 493 

—134 Toll 43 C W N 453 
—172 Ref ILR 1939 Mad 


37j|-(« t 939) j M L J 163 


-556 Foil 1939 A Ll 10) 
-654 Dut 43 C YV N 220 
-682 Ref 43 C YVN 831 
-926 Foil ILR (1939) 1 
Cal 334 

-97G Dut 43 G YV N 1102 
—1056 Foil 18 Pat 417 
— 1209 Ref 43 C YV N 1 102 
39CWN 54 Ref 43 G YV N 602 
— — — toG Dut 43 G YVN 1:81 

129 Ref 43 C YV N 412 

165 Foil 41 BomLR 481. 

— 277 Dut I LR (1939) 2 

Cal 330 

• 457 Rel ILR ( 1939 ) 2 

Cal 291 , Foil 43 C YV N 


- 488 Ref 43 C YVN 1117 

971 Dist 43 C YVN J063 

. 1100 Ref 43 C YVN 1126 

40 C W N 479 Rel 43 C YV N 

4B8 

569 Ref 43 G YVN 1102 

1007 (PC) Ref 43 CYV 

N 659 

■ -1019 Ref 43 C YV N 1088 

1037 Ref 43 G YV N 85" 

1393 18 Pat 688 

1406 Foil ILR »939 

Nag 53° 

41 C YV N 149 Ref 43 C W N 

104G. 

157 Ref 43 C W N 859 

— 270 (F N ) Dut ILR 

(1939) 1 Cal sot Dist 
43 CYVI 


43 OWN 

-306 Ref 43 C YVN 1084 
-432 Rel ILR (1939! 1 
Cal 63 

-437 Rtf ILR (1939) 2 
Cal 349 

-53* Ref 43 G YVN 519 
*534 Not Foil 18 Pat 114 


41 G YV N 537 Ref I L R (1939) 
t Cal uz 


—783 Foil f8 Pat 429 
—854 Cons 43 C W N 365 
-834 Ref >939 Rang L R 


.■4 Ref 43 C YV N 978 
-y93 Poll 43 G YV N 8G2 
-1008 Ref 43 C W N 83J 
-1176 Ref 43 C YVN 295 
— X22i Ref ILR («939) l 
Cal - - - 


I 123 


1233 Rel 1939 A L J 913 

1=99 =67 CL J 21 1 Foil 

ILR (1939) 2 Cal 49 
Ref 43 C YV N 276 

1307 Ref 43 C YY IS 97O 

— 1363 Oserr 43 C YV N 

613 

1366 Ref 43 C YV N 978 

42 C YV N 38 Ref ILR 1939 
Bom 71 

72 Ref 43 G \\ N 1139 

217 Rel ILR (1939) 1 

Cal 437 Ref 43 C YV N 


-218 Rel ILR (1939) 1 


Cal 349 Ref 43 C YV N 
22t ,43 CWN 


, w J 978 

— 2G6 Dus 1939 Rang L R 


43 CYV N 50 j (PG) Rel 43 C 
YVN 907 

585 (P C )Ref 6G I A 134, 

ILK 1939 Mad 443, 
(1939) 1 MLJ Ci 2 
^13 Kef 43 G YVN 887 


BENGAL LAYV REPORTER 
3 B L R 31 (F II ) Ref 43 C YY N 


(OS) H3 Reviewed 18 

Pat 13 

V BLR (App) 61 Ref ILR 
(*939) * Cal lot 

124 Ref (1939) 2 MLJ 

73* (P C ) 

5 B L R 15 (F B ) Reviewed iB 
Pat 590 

500=14 VVR 308 Re 

viewed iB Tat 13 
6BLR 392 Ref (*939) a 
*35 (FB) 

7 B L R (App ) 47 f n Ref I L 

R (1939) 1 Cal 101 

8 B L R App 95 Held inappli- 

cable ILR (*939) * Cal 
349 

-433 Ref ILR 1939 Nag 


403 

288 Due 43 C YV N 2 30 

- 293 Ref 43 C YVN 187, 

Reversed 43 C YVN 613 
39* Ref 1939 Rang LR 


**4 


50 


—411 Ref 43C YVN 187 
— 415 Ref 43 C YVN 187 
—481 Ref ILR (1939) 1 
Cal 437 

—516 Ref ILR 1939 Nag 


124 


-530 Rel ILR (1939) * 

Cal 437 

-530 Ref 43 C YV N 221 , 
43 CYV N 97 8 
>46 Rel ILR ( 1 939) 2 


Cai 49 

• 755 Ref 43 C YV N 80 

789 Dist &. Dim 43 C W 

N 789 , Dut & Com I L 
R (1939) 3 Cal 12 

793 Dus 43 C YVN 1046 

840 Foil 18 Pat 404 

-- — —949 Dut 43 C YVN 743 
992 Ref 43 C YV N 


—{212 Ref ILR (1939) 2 
6 , 43 C YV N 831 


Cal 2”6 
43 C YVN 1 06 Foil ILR (1939) 
St Cal 49 

167 Dut ILR (1939) 

Cal 12 

221 Ref 43 G YV N 978 

318 Rel ILR {1939) 

Cal 437 


3aJ 8 r 


9 B L R tot Ref 1 1 R (193; 

Cal iq( 

10 BLR 225=14 MIA 

Dut ILR (>939) " ( 


1 BLR 


- R 32* Rel ILR (ic 

1 Cal 574 

326 Toll 43 C VV N 77; 

4°5 Ref I L R (1939 

Cal 243 

14 B L R 273 Ref 43 C YY 
745 

1 YV R 76 Dut. 43 C W N 5 
I L R (1939) 1 Gal 34c 

3 VVR 3Rtf ILR 1939 . 
647 

Civd Rulings 217 F 

ILR 1939 Nag 592 

5 YV R Cr R 6 Ref 1939 Ra 
LR 97 

-55 (Cr ) Foil 18 Pat 4 

6YVR PC 57 Foil IL 
*939 Kar 632 

-82 Rel ILR 1939 L 

345 

-228 Ref ILR 1939 4 

607 

7 YV.R Cr R 3 Ref 1939 Ra 
LR 97 

285 Ref ILR 

Ral 


Cal : 


101 

8 W R 496 Ref I L R < 

Cal 101 

9 W R 15= Ref ILR 19 

234 

11 YV R 271 Foil 1939 ' 

R * 5 = 


CASES FOLLOWED, OVERRULED, ETC 


: W R. (O C.) 9 Reviewed iO 
Pat 13 

-449 EtpJ I LR {1930) » 

Cal 101 

l"R -Ii= Fjtpl I.LR. (iq 3 q 1 
1 101 

5 \\ R 4 Ref 1 L.R 1039 Itom 

r 1\ R 151 Ro 1 L-R 11930) 1 
Ol 101 

— — 274 Held uuppl (able ( I 
R (19391 1 til 149 

274=8 BLR \pp 95 

Ehsi 43 C \V N 57 
— --2P3 Di*e 1039 Ranc L R 
479 

364 Ref «gj9 FCR 159 

441 Ref ILR f 1939 1 1 

Cal lot 

u \\ R Cr 0 Ref 1939 Ranc L 
R ic3 

349 Rrf «C Fat jog 

1 \\ R 204 Dut I LR (1939) 

s Cal 199 

■ 439 Rrf 1 LR '1939) 1 

Cal 101 

2 \\ R. 376 Ref 18 Fat 509 

3 tt R 214 (PC) Ref 1 LR 

1939 N«S 465 

4 \\ R 229 Reviewed 18 Pa 1 

i9« 

5 VV R 503 Held inapplicable 

I L.R. (1939) 1 Cal 349 
-p°3 Di«t 43 C.W N. 57 
1 M J 

r 49c 

WR Act X Rulings 82 Cons 
43C.WN 1016 

CALCUTTA LAW REPORTS 


2 C L R 583 Appr, ( 1939) 2 M L 

J 884 (IB) 

3 CLR 406 Diss 1LR 1939 

Lah 283 

CALCUTTA LAW JOURNAL 

1 C LJ. 73 Ref 1 LR. (1939) 1 

Cal 349. 

2 C L J. 288 Rrf (1939) 2 M LJ. 

iC. 

3 CLJ « 19 Rrf 43 C W.N 9C9. 
— — -1C9 Rel. ILR (1939) 2 

Cal. 12 

182 Overr 43 C W N. 897. 

4 CLJ. 209 Diss J.LR (1939) 1 

Cal. 349 

356 Ref (1939) t MLJ 

30G 

— 359 Ref 43 C W.N 973 

5 C L J. 527 Rrf I.L.R. 1939 All. 

9 C L J. 4 | 16 Ref 43 C.1V K 4 ; 
Rel. I LR (1939) 1 Cal. 


oCLJ 234 1 'otl tC Pat C7O 

— 429 Ref (1*139) 1 MLJ 

582 

10 f. I. ] 150 Rrf 1930 Rang L 
R 227 

640 Toll if! Fat 676 

it CLJ m Rel ILR 1939 
Bom 27 

la CLJ 439F0II ILR (193QI2 
Cal 2C5 

439 Rrf 43 c \VN 855 

13 Cl J 5(4 loll ILR (>939) 

l Cal 3|9=43 C l\ N 57 

14 CLJ 159 Ref ILR 1939 

Mad 3C7 

15 C 1 J C47 roll II.R (1939) 

i OI 319=43 c. tv N 57 
iGCLJ 14OD.st.43 C W N 90 
17 CLJ 70 Rel 1930 A LJ. 

GC 4 Rel ILR (1939) 1 

Cal 21=43 CWN 4 
19GLJ 72R«f ILR 1939 Nag. 
357 

22 CL I 135 Rel 43 C1VN. 
ioif. 

23CLJ 115 loll 41 Boml.R 
913 

2 5 CLJ 28G Ref (1939) 2 ML 

J 463 

27CLJ 451 Ref 43C.WN 515 
28 CLJ 271 Rel ILR (1939) 
t Cal 2t ;Rrf 43 CWN 
4 

34 CLJ 302 Ref ILR. 1939 

Mad 803 (rB). 

35 C L J 1 Not Foil. 18 Fat. 676 
140 Ref ILR ( 1030 ) * I 

Cal 530=43 CWN 539. 
456 loll 18 Pat 215 

36 CLJ 373 Ref 43 C.W.N. 

2084 

—421 Ref 1939 RangLR 

227. 

37 CLJ 452 Rrf 43 C.W N 
5«5- 

38 C.LJ 183 Ref 43 C W.N. 

1 126 

39 C L J 526 Ref 43 C W.N 828. 
40CLJ 311 Cxpl ILR. (1979) 

1 Cal 530 ; Ref 43 C W. 

N 539 

313 Poll ILR (1939) 1 

Cal 337 ; Rrf. 43 C W N 


CLJ. 524 Ref 43 CWN 
l!«7. 

■ 55* Dijt ILR (1939) 1 

Cal 3«4 

-554 Dist I.L R («939> * 

Cal 314 

iCLJ 418 Not Foil 43 C.W.N. 


| 46 C.L J ! 72 Dist 43CWN 108. 
48 C L J. 1 18 Diss 1939 Rang L 
R 388 

, 40 C.LJ. 207 Ref I.L.R (1939) 1 
t Cal 273 

50CLJ 173 Ref 43 C.tV.N 187 
51 C L I 44 Dist ILR (1939) * 
Cal 474 

54 C L J 593 Rrf 43 C.W N 271. 
55CLJ 82 Not Foil 18 Pat 318 
56 C L J 570 Diss I.L.R. (1939) 
2 Cal 163=43 C.W N 862. 
60 C L J 36 Foil 43 C.W.N. 108 

62 C.LJ 28 Affirmed 43 C WN. 

281 (P.C ) 

63 C.LJ 152 Ref 43 C W.N. 

1046. 

64CL.J 2t2 Rrf I.L.R (1939) 

1 Ca] 462=43 CWN. 
4*5- 

67 C L J. 96 Ref. I.L R (i939)* 
Cal 530=43 CWN. 539. 

I.L.R LAHORE SERIES 

1 Lah 158 Dist. 41 Bom. L.R 892 

= I.L.R iQ39 Bom. 472 

326 (P C ) Rtf. I.L.R 1939 

Mad 70O (F.B.j 

2 Lah 127 Ref I.L.R 1939 AIL 

647. 

320 Rel I.L.R. 1939 Nag. 

3*2- 

346 Foil ILR 1939 Lah 

3 Lah. 29G Rel. I.L R 1939 Lah. 

35*' 

34Q (F.B ) Foil. 41 Boro 

LR 157=66 I A. 23 (P. 
C.) 

405 Ref 1939 RangLR. 

239 

414 Foil, 18 Pat 155 

420 Ref I L.R. 1939 Nag. 

*24. — 

4 Lah. go Dist I.L.R 1939 Nag. 

312. 

93 Ref 41 Bom L R 589 

5 Lah 67 Rel I.L.R. 1939 Lah. 

345 

75 Ref I.L.R. 1939 Mad- 

367 

-476 Rel. I.LR ig 39 Lah 

327. 

6 Lah. i (P.C ) Ref 1 L R 1039 

Mad. 585. 

253 (PC) Foil. I.L R. 

1939 Nag 26r. 

457 Rel I.LR, 1939 Lah. 

336 

502 (P.C ) Ref ILR. 1939 

Kar. 475 

544 Rel ILR 1939 Na 

548 

■ 548 Foil. 18 Pat. 3 

7 Lah. 438 Dist I L.R. 1 

433 
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7 Lah 482 Eel I L R 1939 Kar 

662 

488 Re! I L R 1939 Lah 

345 

8 Lah 54 Not Toll 41 Bom L R 

1084 

1 14 Rel I L R 1939 Lah 

128 

308 Dist I L R 1939 Nag 

360 Ref (1939) 1 MLJ 

683 

... — -531 Foil I L R 1939 Lah 
172 

544 Rel I L R 1939 Kar 

269 

549 Foil ILR 1939 All 

6 

9 Lah 133 Foil ILR 1939 Lah 

53 

269 Rel ILR 1939 Lah 

3*7 . 

284 Rel ILR 1939 Mad 

— P 6 Not Foil ILR 1939 
Lah 172 

— ■ -455 Not Foil ILR 1939 

Nag 618 

487 Ref ILR 1939 Lah 

5§6 Foil ILR 1939 Lah 

53 

701 Ref 1939 RangLR 

543 

10 Lah 132 D it ILR 1939 

Nag 134 

151 Re! (1939) x MLJ 

849 

nJLah 282 Overr ILR 1939 
Lah 385 

>369 Ref ILR (1939) 2 

Cal 291=43 CWN nog 

12 Lah 166 (F B ) Not Foil I L 

R 1939 Mad 770- (1939) 
2 MLJ 667 

262 Ref ILR 1939 Mad 

-280 (PC) Ref ILR 1939 
Mad 87 

383 Ref (r93g) 1 MLJ 

437 Rel ILR 1939 Kar 

662 

528 Overr ILR 1939 

Lah 385 

13 Lah 178 Foil ILR 1939 

Nag 383 

- --342 (F B ) Ref ILR ig3g 

Nag 338, (1939) 1 ML J 
480, Rel ILR 1939 Mad 
439 

— 391 Foil ILR x 939 Lah 

172 

4x0 Ref ILR 1939 Kar 

475 

448 Ref ILR 1939 Nag 

335 

618 Ref 1939 RangLR 

649 

761 Ref 43 C W N 250 

817 Appr 43 C W N 

®4 ,== '939 ALJ 697 


(PC) Ref 1939 Rang L 
R 358. (*939) a M L J 
"53 

14 Lalx 1 Ref ILR (2930) x 

Cal 273 ILR 1939 Kar 
4 17 Not Foil I L R 1 939 
Nag 357 

95 Rel ILR 1939 Nag 

556 

106 Ref ILR 14 Luck 

4 

168 Appr ILR 1939 Lah 

385 

— 194 Dist ILR 1939 Kar 

85 

369 Rel ILR 1939 Lah 

183 

421 Rel ILR 1939 Lah. 

164 

157 Rd ILR (1939) * 

Gal 493=4 3 OWN 4>>3 
——507 Rel ILR 1939 Lah 
3 8 

640 Ref (1939) 1 MLJ 

TO Foil (i M!1 ) I MLJ 

'99 

744 Foil 1939 Rang L R 

'52 

15 Lah 20 Dist ILR 1939 Lah 

243 

63 Ref (1939) 1 MLJ 

hi 

610 Ref ILR 1939 Lah 

221 

16 Lah 1 14 Ref ILR 1939 Lah 

'3* 

517 Ref ILR 1939 Mad 

870 

594^ Diss ILR 1939 

4aV 266' 

881 Ref (1939) 1 MLJ 

G92 

892 Ref 14 Luck 366 

921 Rel ILR 1939 Lah 

164 

17 Lah a 75 Dist ILR 1939 Bom 
104 

356 Foil ILR 1939 Nag 

383 

• 520 Not Foil (1939) 1 

MLJ 687 

629 Dist ILR 1939 All 

377 

• 644 (PC) Ref ILR 1939 

Mad 585 853 

831 Disappr ILR (1939) 

1 Cal 112 Foil ILR 
(*939) 2 Cal 68 

18 Lah 69 Ref 14 Luck 492 

— ■ 255 Ref ILR 1939 Bom 

'73 

325 Ref ILR 1939 Mad 

269 

19 Lah 10 Disappr (1939) 1 

MLJ 451 , Diss ILR 
ig39 Mad 404 

I L R 1939 Lah 103 Foil ILR 
1939 Lah 1 16. 


PUNJAB RECORDS 
G6 PR 1882 (FB) Rel ILR 
1939 Lah 196 

4PR (Cr):897Rc) ILR 1339 
Lah 381 

19 PR 1900 Foil ILR 1939 
Nag 47O 

56 PR 1900 rrB) Rel ILR 
1939 Lah 261 

52 PR igo- Rel ILR 1939 
Lah 424 

26 P R (Cr ) 1904 Dm ILR 
1939 Lah 283 

4g PR 1904 Appr 43 OWN 
347 

1904 P R (Jud Cis ) 149 Appr 
ILR (1939) 1 Cal 389 

90 PR 1909 (F B ) Diss ILR 

1939 Lah *64 

91 P R 1909 (F B ) Diss ILR 

1939 Lah 164 

14 PR (Cr) igii Ref ILR 

1939 Lah 77 „ 

12 PR 1913 Foil ILR '939 
Lah 313 

'3 P R (Cr) 19x3 (rB) Diss 
ILR 1939 Lah 283 
47 PR 1914 Diss ILR 1939 
I -ili 336 

15 P R (Cr ) 1917 Dss ILR 

1939 Lah 283 

8 P R 1918 Rel ILR 1939 Lah 
295 

71 PR 1918 Rel ILR 1939 
Lah 23 

>55 P R >9'9 Rel ILR 1939 
Lah 23 

LAHORE LAW JOURNAL 
3 Lah L J 162 Ref 1939 Rang 
LR 280 

6 Lah L J 232 Appl ('939) * 
MLJ 705 

ILR MADRAS SERIES 

1 Mad 69 (P C ) Rel I L R 1939 

Nag 88 

89 Cons 43 C W N 445= 

ILR (1939) I Mad 257 
174 Rel ILR 1939 Nag 

262 (F B ) Ref («939) ' 

MLJ 445 

2 Mad 128 Rel 1939 ALJ 832 
143 Foil ILR 1939 Mad 

_ 833= (1939) 1 MLJ 909 

3 Mad 35 Ref ILR 1939 Kar 

201 Ref 1939 ALJ 178, 

Dist ILR 1939 All 337 

370 Ref ILR '939 Nag 

465 

4 Mad 146 Foil (1939) 2 ML J 

226 

5 Mad 52 Foil (1939) h MLJ 

872 



CASES FOLLOWED, OVERRULED, ETC. 


5 Mid 123 Rd <1930) 2 M.L. 

J 80 

- ■■ —236 Rd 1939 A LJ 832. 
—30} 1 oil I LR iq3*i Mad 

833, Ref (1939) 1 M.LJ 

°°9 

313 Rrf \i 930 ) « MLJ 

124 

—397 (FBI Rd '1039] 1 

'LLJ 473 

6 Mai 203 Rrf 1.339 Rang L R 

29] 

7 Mad 39 D -dared nb.olcte I L 

R 1939 AU 97 

8 Mad 50G Sol Fo'l (1939) 1 

M L J O02 

-yi6 Ref I I. R 1939 Mad 

IW3 (1 B ) 

9 Mad 64 i F B 1 Ref 41 B-vn L 

R 7 Co 

no Dirt J LR 1939 Kar 

437 Foil (1939) 2 M LJ 

10 Mad^ao-v (PCI Rer I LR 

1039 Nag 83 

it Mad 26 (PC) Rer I LR 
1929 Kir I2i 

106 Rel I L R 1939 Nag 

229 

-157 Ref (1939) 2 MLJ 

697 

317 Rel ILR 1939 Nag 

200 

330 Ref ILR 1939 Mad 

406 Dut 41 Bora L R 561. 

12 Mad 105 Ref (1939) 2 M LJ. 

C04; 1939 Rao? LR 50. 

151 Ref I.LR 1939 Kar. 

283 

Appr. ILR 1939 AH 

13 Mad 197 Ref ILR 1939 

Mad C« 

— 209 Ref (1939) 2 MLJ 

G97 

426 Ref 18 Pat 450 

14 Mad. 26 Rel, (1939) 2 M L J 




31 L R. 


-252 Expl 
37 « 

441 = > MLJ C61 Ref 

(>939) * MLJ 604 

15 Mad 300 Foil ILR. 1939 

Mad 3C3 

336 Ref. ILR. 1939 Nag 

16 Mad 76 Ref 41 Bom L R 

eG3=I L R. 1939 Bom 
*45 

— 99 Ref ILR 1939 Mad. ; 

422 

144 Ref 1.L R 1939 Mad 

3*4 

143 Rel. I.L R. J939 Lah 

3G1 

— - 280 Ref I L R 1939 Nag 
43* 


t6 Mad 29*; Ref («939) 1 ML 
J 583 = 1 LR 1939 Mad 

31 1 Foil ILR 1939 Nag 

- —317 Ref ILR 1930 Mad 

566— (19391 1 MLJ 588 

333 = * MLJ 279 Kef 

1939) r MLJ 176- I.L 
R 1939 Mad 483 

-429 Rel ILR 1.19301 2 

Cal 341, Ref n C \V N 

°S1 

- ■ 454 Rel ILR 1939 Bom 

232, Foil 41 Bom L R 
*4° 

174=- J MLJ 124 Ref 

(1939) 1 MLJ 388=1 L 
R 1939 Mad 5Gb 

3*3 Ref (1939' 1 MLJ 

770 

J7 Mad 1 Go Ref ILR. J939 
Mad 622, Foil (1939) 1 
MLJ O31 

184 Ref (1939) 2 MLJ 

71 R 

296 Ref GG I A 50, Rel 

ILR (1939) 1 Cal 283 
Rer {1939) 1 MLJ 544. 
41 Bom L R 672 (P. C ); 
43 CWN 281 (PC) 

309 Declared obsolete I L 1 

R 1937 All 97 

410 (FB) Foil (1939) a 

MLJ 44 

422 Rel ILR 1939 Bom 

314; Toll 41 Bom LR 333 

498 Ref ILR 1939 Lah 

*3 

18 Mad 99 Ref ILR 1939 All 

647. 


-134 Ref (1939) 
825 


M LJ 

-443 Rel ILR. 1939 Kar 
99 

19 Mad G Toll (1939) 2 MLJ 

294 

249 (PC) Ref 1939 Rang 

L R 403 

445 Ref (1939) 1 MLJ 

34° 

20 Mad. 35=>G M.LJ. 235 Ref. 

(•939) • MLJ 582 

5O Rel ILR. 1939 Nag 

43* 

79 Rel ILR. 1939 Kar 
*4« 

— 84 Ref I.LR 1939 Kar 

•47 

87 Ref 1939 Rang L.R 

10C 

289 Foil ILR 1939 Nag 

300 

354 Kef 41 Kom L R 268 

=ILR 1939 Bom 245 

21 Mad 1 79 Foil (1939) 1 ML J 

9> 

271 Foil I.L R. *939 Nag. 


21 Mad. 428 Ref (1939) 1 M.L. 

J- ? 2 9 „ „ 

-492 Foil 41 Bom L R 530. 

32 Mail. 139 Ref I.L.R. 1939 
Mad 422 = (1930)1 M.LJ 
35* 

270 Ref 1939 rCR 124 

—297 Ref '1939) * MLJ 

71C 

303 obiter dictum of Subra- 

mama Aiyar, J. Duappr 
1 L R 1939 Mad 242, 
Subramania Atyar J’* 
observations Not Foil. 

(1939) 1 ML J 301. 

503 (PC) Rd ILR 

1939 Nag G07 

23 Mad 84 Disappr ILR 1939 

Mad 328 

*95 (F B ) Rcl I.L R 1939 

Nag 548 

227 (I* C ) Ref 1939 Rang 

LK (8 

3C9 Ref I.L R «939 All 

647. 

24 Mad. 449 Ref ILR 1939 

Bom 71. 

— 630=11 MLJ 309 Ref 

(•939) * MLJ. 731 = 
1939 Rang. LR 54° 

25 Mad 26 Foil 41 Bom L.R 

249; Ref I L It. 1939 Bom 
232 

6z (P C.) Foil ILR 1929 

Kar. 64. 

1:8 Dm ILR 1939 All 


403 

-™^ i 3C.W u N.^. R 


• 939 hag. 465 
26 Mad 230=12 MLJ 368 Foil 
(1939) 1 M.LJ 15* 
264 Dist ILR 1939 Nag 

473 Appr I L.R 1039 

Mad 384; Foil (1939) • 
M.LJ. 350. 

501 Rel. I.L.R *939 Nag 

54 8 

505 Ref 41 Bom L R 44:. 

662 Reviewed t8 Pat 13 

■ 681 = 13 M.LJ 318 Ref. 

(1939) 2 MLJ 614. 

73°= *3 MLJ. 248 Rd. 

(1939) 2 MLJ. 579- , 

740=13 M.LJ 237 Ref 

(1939) 1 MLJ. 468=I.L 
R !<>3g Mad 456 

-742=12 MLJ 417 Rrf- 

(1939) 1 MLJ 536=1 L 
R. 1939 Mad 54 
27 Mad 32 Foil. ILR «939 Nay. 

131 Ref I L R 1939 AH. 

607, 14 Luck. 49. 

259 Ref 1939 F C R. 193. 

300 (F.B ) Foil ILR. 

1939 Nag 465. 
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36 C V, N 8G7 Ref 4S C W N 

g°f Ref 43 CWN = *8, 

1046 

115-* Ref 18 Pat 5+4 

37 C W N 14G Ref ILR (J939) 

1 Cal 53<»=43 C W N 539 

272 Ref 43 C W N 933 

399 Diss ILR (1939) * 

Cal 322 

• —4 45 Dm 43 C W N 46 

671 Ref 41 CWN 1126 

749 Ref ILR ( 1 939) » 

Cal 241-43 CWN 14- 

014 Ref ILR (IQ30' 

Cal 558 Dist 43 C \\ 

■ 917 Ref 43 C \\ N 

toi3 Ref 43 C \\ * 

1. 1 ■ —1167 Dist 43 C IV 
38CWN 50 Ref 43 f’ 

124 Rcl I L 1 N I 

Cal 493 

I2J Toll 4 . vl) 

172 Ref I I 

Sfila " 

=Z»r D n" , u " 

- ■ <T r t V, t »4 ) Lah 

, , ,, MtgLR 

ZT ^ < UK >039 

39 V* 1 MLJ 

* , Overt ILR 1939 
V ^ ,5c? ILR («939) a 

Nr ' Mad 770- ('939) 

a MLJ 667 

^^,162 Ref I L R 1939 Mad 

2B0 (P C ) Ref I L R 1939 
’ Mad 87 w . . 

383 R rf (*939) * MLJ 

in 

457 Rcl ILR 1939 Kar 

662 

— 528 Ovcrr ILR 1939 

Lah 385 

13 Lah 178 Foil ILR 1939 
Nag 383 

342 (F B ) Ref I L R 1939 

Nag 33B, (*919) * MLJ 
480, RellLR 1939 Mad 
439 

391 Foil ILR 1939 Lah 

172 

410 Ref ILR 1939 Kar 

475 

448 Ref ILR 1939 Nag 

235 

618 Ref 1939 Rang L R 

-7^1 Ref 43CWN 250 

817 Appr 43 CWN 

64* = *939 ALJ 6gv 


41 CWN 537 R 
1 Cal ii 
7f»3 I 

O 

—8 , 


vi, 

U'.L 

vLJ 


t l K >939 
~ t, \ I <139 L'ag 

“ * UR 14 Luck 

\ 1 L.R 1939 Lah 

|> HR 1939 Kar 
l et ILR 1939 Lah 
\ 1 Ke! I L R 1939 Lah. 

.1,7 Rel ILR (1939) 1 

Cal 493* =a 43 CWN 413 
__ — .07 Rel ILR 1939 Lah 
38 

G40 Ref (1939) 1 MLJ 

582 

— 724 Foil (1939) i MLJ 

*99 

— 744 Foil 1939 Rang L R 

*53 

13 Lah 20 Dist ILR 1939 Lah 
=43 

63 Ref (1939) 1 MLJ 

111 

610 Ref ILR 1939 Lah 

i6Lah H4ReflLR ig39Lah 
*3* 

— 517 Ref ILR 1939 Mad 

870 

594 ILR 1939 

Lah 38. 

715 (F B ) Rel ILR 1939 

Nag 266 

88 1 Ref (1939) 1 MLJ 

692 

892 Ref 14 Luck 366 

921 Rel ILR 1939 Lah 

164 

17 Lah 275 Dist ILR 1939 Bom 
104 

356 Foil ILR 1939 Nag 


(*939) 


520 Not Foil 

MLJ 687 

629 Dm ILR 1939 Ah 

377 

■ 644 (P C ) Ref ILR 1939 

Mad 583 833 

831 Disappr ILR (1939) 

1 Cal ti2 Foil ILR 
(*939) = Cal 68 

18 Lah GgRef 14 Luck 492 
255 Ref ILR 1939 Bom 

*73 

325 Ref ILR 1939 Mad 

269 

19 Lah 10 Disappr (1020) I 

MLJ 451 , Dus ILR 
. *939 Mad 404 

ILR 1939 Lah 103 Foil ILR 
1939 Lah 116. 


PUNJAB RECORDS 
66 I’R 1882 (FB) Rel ILR 
1939 Lah 196 

4 P R (Cr ) 1C97 Rel ILR 1939 
Lah 381 

19 PR 1900 Foil ILR 1939 
Nag 478 

56 PR 1900 (FB) Rel ILR 
1939 Lah 261 

52 P R 1902 Rel ILR 1939 
Lah 424 

26 P R (Cr ) 1904 Dm I L R 
1939 Lah 283 

49 PR 1904 Appr 43 CWN 
347 

1904 P R (Jud Ci\ ) 149 Appr 
ILR (1939) 1 Cal 3D9 

90 P R 1 909 (F B ) Dm ILR 

1939 Lah 164 

91 PR 1909 (FB) Dm ILR 

1939 Lah 164 

14 PR (Cr ) 1911 Ref ILR 
1939 Lah 77 

12 PR 1913 Foil ILR 1939 

Lah 313 

13 PR (Cr) 1913 (FB) Dm 

ILR 1939 Lah 283 
47 PR 1914 Dus ILR 1939 

Dm ILR 


Lah 336 

15 PR (Cr) 191 


1939 Lah 283 
8PR 1918 Rcl ILR 1939 Lah 
=95 

71 PR 1918 Rel ILR 1939 
Lah 23 

155 PR 1919 Rel ILR 1939 
Lah 23 

LAHORE LAW JOURNAL 
3 Lah L J 162 Ref 1939 Rang 
LR 280 

6 Lah L J 232 Appl (1939) 1 
MLJ 705 

ILR MADRAS SERIES 

1 Mad 69 (P C ) Rel ILR 1939 

Nag 88 

89 Cons 43 C IV N 445= 

ILR (1939) 1 Mad 257 

174 Rel ILR 1939 Nag 

88 

262 (FB) Ref (1939) 1 

MLJ 445 

2 Mad 128 Rel 1939 ALJ 832 
143 Foil ILR 1939 Mad 

_ 833=0939) 1 MLJ 909 

3 Mad 35 Ref 1 L R 1939 Kar 

409 

— .201 Ref 1939 ALJ 178 

Dm I L R 1939 All 337 

— 370 Ref ILR 1939 Nag 

4 6 5 

4 Mad 146 Foil (1939) 2 M L J 

226 

5 Mad 5= Foil (1939) 2 MLJ 

872 



CASES FOLLOWED, OVERRULED, ETC. 


5 Mad uj Rel (1030! a ML 

J »-> 

agS Rel tojo A LJ #31 

)9| 1 oil 1 LR 1031 Mil 

833. Ref (sq)9) 1 NLL.J 

313 R*f 1 1 933) 1 M L-J 

307 (rB) Re! ' 1*3*1) 1 

M-LJ 473 

6 Mid 593 Ref 1.J35 Rn; L R 

35| 

7 Mad 3*1 D*eiamj obv*1«e I L 

R 1031 All 07 

8 Mid 5*5 Not Fo'! («933> » 

M L J S02 

« - y /j Ref J 1. R 1539 Mad 
B13 (I B ' 

9 Mad 64 F B ' Ref 41 IV'-n L 

R 7G0 

1 so D it. I LR IQ39 Kar. 

— 4 37 F°'l («930) * M.LJ 

353 

10 Mad ao' t (PC) Ref 1 LR. 

>939 Nag 83 

it Mai a G (PC) Ref I LR. 
1939 Kar i2t 

sod Rel I L.R 1939 Ns?. 

229 

— »57 Ref (1939) 3 MLJ 

697 

3*7 Rel I LR 1939 Nag 

203 

330 Ref I L.R J939 Mad 

321 

40GD.jt.41 Bom-LR 5GS 

12 Mad 103 Ref (1939)2 MLJ 

Gojs 1939 Ran? LR 50. 

151 Ref I L.R 1939 Kar 

233 

|^7 Appr 1 LR 1939 All 

13 Mad 197 Ref 1LR 1939 

Mad G22 

209 Ref (1939) 2 MLJ 

697 

42G Ref 18 Tat 459 

<4 Mad. 26 Rel (1939) 2 MLJ 
400. 

252 Kxpl 41 Bom L R. 

37'- 

441 = 1 MLJ GGs Ref 

(»939) 2 MLJ 6*14 
15 Mad 300 Foil I L.R. 1939 
Mad 3O3 

33G Ref 1 L R 1939 Nag 

607. 

, *6 Mad 7G Ref 41 Bom L R 
2GO — ILR. 1939 Bom 
945 

99 Ref. I.fj R 1939 Mad 

422 

144 Ref ILR. 1939 Ma<l 

324 

— 143 Re! I LR, 1939 Lai, 
261 

280 Ref ILR 1939 N.itj 

432- 


ifi Mvt i r /t RK (1*3*1) • ML 
J VA-1 LR i*i3<» \L! 


<•11 ILR 1930 Nag 


-ni 


7 Ref 1 LR ii3'» Mad | 
>< 1 .3 • t M 1 1 •,03 I 

M I. J 279 Kef 1 


1 13 * 


I Ml | 


1.1- 1 


R 1939 Mvi 
— 129 Rel I L R 19)9 2 
Cal 3j». R-l 41 C \S N 

— 491 Rel I I. R i9i*| IV "in 
232 loll 11 I. R 


210 


Kef 


... . ML ) .2! 

(19391s MLJ v°-l 
R son Mad 5 Go 

323 Ref (1939I s MLJ 

770 

17 Mad sG> Ref ILR. S939 

Mas! G22; Foil (1939) s 
ML I 83s 

— — sO) K'f (1939) 2 MLJ 

7»» 

29G Ref GG I \ 90, Rel 

l L R (S939) 1 Cal 2C3 
Ref (S919) s ML I 51 r. 
41 Bom L R G72 (P. C ); 
13 CWN 281 (PC) 

109 Declared otanlctr I L 

K «0)9 All 97 

tio (I'D) loll (S 030 ) 2 

MLJ 41 

J22 Hel ILR 1939 Bon* 

314; Toll isBomLR 333 
-498 Ref I LR 1939 Lah 

23 

18 Mvl 99 Her ILR. 1939 All 

6)7 

131 Ref (1919) 1 MLJ 

825 

443 Rel I L.U 1939 Kar. 

99 

19 Mid G Toll (1939) 2 MLJ 

294 

249 (PC) Ref 1939 Rang 

LR 403 

445 Ref- 0939) 1 MLJ. 

340 

20 Mid. 35=6 MLJ. 235 Ref. 

(1939) 1 MLJ 582. 

58 Rel I L R. 1939 Nag 

432 

79 Re! ILR. 1939 Kar. 

241. 

84 Ref. ILR 1939 Kar. 
>17 

— 87 Ref. 1939 RangLR. 

10C 

■ * 289 Foil. ILR. 1939 Nag 

— — 331 Rrf 41 Bom L R. 268 

- ILK 1939 Bom 245 
2S Mad 179 Toll. (1939) s MLJ 

27s Toll 1,1, R. 1939 Nag. 


A»> 




os Mad 428 Ref (1939) 1 ML 
I 7>9 

192 ! *>ll 41 Bo sj !. R 530 

23 Mad 1 }9 Rel 1 UR SO39 
Mul 1 22 ion 1 MLJ 
352 

— -270 Ref 193*1 1 l.R 122 
297 Ref soyd 1 M l. J 

' (h-o • f Sulira- 
ar I Disappr 
3*1 Mad 242, 
-ninrimimi Ai>ar J’» 
uh«er\ats< jii Not Foil 
(1930) 1 M 1. 1 301 

308 (PC) Rel ILR 

so 19 Nag **07 

23 Mid (It Diwppr I I R 1939 

Mad 328 

iqi (p B ' Rel I l.R 1939 

Nag 548 

227 (P C ) Ref 1939 Rang 

LR tU 

3P9 Rrf 1 L R 1939 All 

‘>17- 

24 Mad 44*i Ref 1,1, R. 1939 

Bom. 71. 

Gy>-* s 1 MLJ 309 Ref 

(.530) a M I. J. 

1939 Rang I. R 
(PC) 

25 Mad sG Foil 4 s Bom L R. 

219, Her I LR 1939 Bom. 

c. c ) roll 1 1. n 1939 

Kar. Gj. 

tsQ Dnt. I I. U 1939 All. 

2)7 

i8j Toll 41 Bom LR. 353. 

220 Ref 1939 RangLK. 

403 

590 Ref 13 C.W N. 242. 

fi 7 U (P.C) Foil I .L.U. 

1939 Nig 463 

26 Mad 230= 12 M I.J 3GOF0II. 

(1939) > M.LJ 152 

2G 4 D,it ILR 1939 Nag 

54 

473 Appr. I L.R 1039 

Mad 38); Toll (1939) s 
M.L J. 350 

50s Rel. I.L R. 1939 Nag 

54° 

*05 Ref 4 s ElomLR 441. 

GGa Reviewed 18 Pat. 13 

681-13 M.LJ. 318 Ref. 

( 1 939) 2 M-L J. Ota. 

730=13 M.LJ. 248 Rel 

(■930) 2 MLJ- 579- 

740=* 13 MLJ 237 Ref. 

(*939) 1 MLJ 468=1 L. 
R 1939 Mad 456 

742 = 12 M.LJ 417 Ref 

(,939) 1 MLJ 536=1 L. 
R 1939 Mad 54 

27 Mad 32 Foil. I.L R 1939 Nag, 

293 

— 131 Ref I LR 1939 AH. 

607; 14 Luck 49. 

— Ref 1039 FC 

(FB) 
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27 Mad 326 Ref HR 1539 
Mad 42a 

401 Ref I L R 1939 Mad 

-483 (FB) Ref (1939) 2 

MLJ 604 

525 Doubted 41 Boat L R 

2 77>Rtf II U 1939 Bom 
160 

-39 1 <4 M L J 297 Appr 

(»939) 2 MLJ 6«4 

28 Mad 19 Ref 41 Bom L R 959 
-72 = 13 MLJ 32 Appl 

(1939) 2 MLJ 114, Ref 
ILR 1939 Mad 483= 
(*939) 1 MLJ 176 

87=14 MLJ 474 Ref 

ILR 1939 Mad 456— 
(1439) » MLJ 4G8 
■ ' — 161 Not Toll ILR 1939 
Lah 424 

351 Cons (1939) 1 M L J 

742 

29 Mad 126 Ref 1939 FC R 159 

—100 Ref 14 Luck 360 

(F B ) Ref I L R 1939 

Mad 42- 

367 Ref 1939 Rang L R 

474 

511 Foil ILR 1934 Nag 

580 

- ' — 539 Ref ILR 1939 Mad 
566 

30 Mad la Ref ILR 1939 Mad 

803 (I* B ) 

_j 5 =i<> MI J 47i Appl 
1*939) * MLJ 199 
-~88<*i6 MLJ 508 (F B J 
Ref («939) z MLJ 501, 
(*939) 2 ML J 6$, Rel 
ILR 1939 Kar 405 Foil 
(.939) 2 MLJ 8«z 

-274—17 MLJ 225 Ref 

(1939) 2 MLJ 611 
-4J0 Ref 66 I A 80, Rel 

ILR (1939) 1 Cal =83= 

43CWN 28. (PC) 41 
BomLR 672 (>939) * 

MLJ 544 

— 4*3=*7 M L J 334 Ref 

I L R 1930 Mad 374, 
Disc. (1939) t MLJ 163 
31 Mad 24=. >7 MLJ 441 Ref 
(*939) * MLJ 695 

-45 Foil 1934 Rang L R 

622 

— 2 34 Rtf I L R 1939 Nag 
367 ^ 

—33° R fF 1 L R 1939 Nag 

276 

— ——338 — 18 M L J 254 Appr 
(*939) * MLJ 456 

419 Ref *939 A LJ 53 = 

ILR 1939 All 150 
S3* Rtf (*939) * MLJ 

645 

— • 543 Ref *939 FOR 159 


32 Mad 


<1 141 = 19 MLJ 
Ref (*939) 1 MLJ 


Nt-J *3* 
•w 1*9397 > MLJ 176, 
ILR 1939 Mad 483 
— 170 Ref ILR 1939 All 
454 

— 185 Ref 1 1 R *939 Mg 
— 220 Ref lLIt 1939 Kar 

— 371 — >9 MLJ 333 (1 B) 
Ref (*939) * M L J 588, 
ILR *939 Mad 566 
— 410=19 MLJ 584 (FB) 
Foil (1934) 2 M I J G64 
33 Mad 31 Diss ILR 1439 Mad 

— 93 Dist I1R *939 Mad 

820, Cons (1939) 2 M L J 

653 

■ — -t |0 Appl ILR *939 All 
322 

— 308 Rel *439 A L J 697, 

Kef 1939 Rang L R 358, 
Appr 43 C\\N C4 * «= 
41 Bom L R 742 (P C ) 

342=20 MLJ 49 Ref 

(1939) 1 MLJ 520 

— — 373 Ref ILR (*939) 2 

Cal * 

502 Ref 4* Bom L R 98 

34 Mad 47 Dist ILR *939 Kar 

409 

5* Rel 14 Luck 308 

53 Rrf (*939) * MLJ 

562 

119-20 MLJ 380 Ref 

(*439) 2 MLJ *6 

13U Foil 18 Pat 215 

188 Foil ILR 1939 Nag 

347 

=*1 Ref ILR *934 Nag 

465 

543 Ref ILR *934 Nag 

545 Rtf 18 Pat 544 

35 Mad * Ref *939 F C R *59, 

Dist ILR *939 Nag 124, 
ILR *439 AH 19 

147—21 MLJ 493 Ovevr 

(1939)2 MLJ 340 (rB), 
Rel ILR 1939 Lali 336 

728=21 MLJ 6oDAppr 

(1939) 2 M L J 884 (FB) 

36 Mad 39 Ref 41 Bom L R 6=3 

■ — 62=2* MLJ 1022 Appr 

(1939) " MLJ 624 

*i6 Reviewed 18 Pat 590 

120=21 MLJ 878 Ref 

(*939) 2 MLJ 604 

— 2*6 Rel ILR (1939) * 

Cal 574, Diss 1939 Rang 

LR 479 

245 Rtf *939 ALJ 624, 

18 Pat 271 

• -—308 Dist ILR 1934 Tali 

373 

375 Ref IIR 1939 All 

424 

37 Mad 49 Poll (*939) * MLJ 

*5= 

- . * 19 piss II.R 1939 Kar 

75, Ref 18 Pat 514 


37 Mad t8t Dist ILR *939 
All 4 2 4 

- — -273 (F B ) Rtf 43 C \\ N 
2 95 

37 Mad 293 Rel ILR 1939 

Bom 97, Renewed *8 Pat 
59° 

— — 393llcf ILR ttggNag * 

— 458 Ref 41 Bom L R 589 

38 Mad 45 Reviewed 18 Pat 590 
71=23 MLJ 599 Rtf 

(1939) 1 MLJ 745 

g2 Ref ILR *939 All 

647 

— 101 Renewed *8 Pat 355 

— 14I Ref ILR *939 All 

67 

, 153 = 28 MLJ 260 Ref 

ILR *939 Mad 622 ; 
Appl (*939) * MLJ B31 

— 203=25 MLJ 228 Appr 

(*939) * M L J *54, Rtf 

1939 Rang LR 6a 1 

260 Ref 41 Bom L R 585 

297=25 MLJ 356 (FB) 

Ref (1939) * MLJ 582 
—406 Ref ILR 1939 Nag 

—466 Re| 1939 ALJ 478, 
Foil ILR 1934 All 573 
—489 Ref 1939 Rang L R 
294 

-535 *4 Lurk 543 

-581 Rtr ILR *939 Kar 
121 

-883 Ref ILR *939 Nag 
432 

"87 Foil *8 Pat 654 
yii (F B ) Foil I L.R 1939 
Nag 373 R ef *4 Luck 176 

-1064 Diss ILR 1939 

Mad 121 

1071=26 MLJ 612 Dist 

ILR *039 Mad 203 
Doubted (*939) 2 MLJ 
*95 

39 Mad 1 Ref ILR 1939 Nag 

498 

. —24 Ref 41 Bom L R 818 

80 Rel ILR >939 Nag 

4 2 9 

219=28 MLJ 600 (F B ) 

Ref (*939> * MLJ 776 

304 Ref *4 Luck 351 

341=27 MLJ 7*8 Ref 

(*939) 2 MLJ 778 

-35* Foil ILR *939 Mid 

843 , Ref (1939) 1 MLJ, 
784 

501=28 MLJ 598 Rer 

(1939) 2 MLJ 284 
570 Rel ILR 1939 Nag 

548 

• -579 Rtf (*939) * MLJ 

3*4 

617 (PC) Rel ILR *<*39 

- — —-634 Rel ILR tg39 Nag 
383 

— -645 (T B ) Reviewed *8 

Pat 355 , 

772=29 MLJ 18 Cons 

(*939) 2 MLJ 805 



GASES FOLLOWED, OVERRULED, ETC. 


39 Mid 843 Ref 43 CAN N. 330 I 

853 1 oil 18 Pit 27« " ! 

— —*>30 Not FoP ILK t«»39 I 

Nat; 465 

1031 Rel 14 l.uel. 513 I 

itl>4 (FI) ) Rtf 41 IWn I 

LR 5S1 

40 Mad 31 = 3: M L J 422 <r Uj , 

Di«t (1530) t M I. J 352 
Ref 1 L.R 1 030 Mad 4>2 ' 

03*30 M L'J ^5; R I 

(1030) 0 Ml J 579 

to8 Ref 1030 Rone L R | 

570 

504=31 M L J »*>o it li 

R« <*93**> 1 M L J 337 

243 (t B) Ref I L R 

1939 Bom 232 Toll 41 
Ron L R 240 

40a (P C ) Ref I I. R 1939 

Kar 18 

356 Ref 41 Rom L.R 070 

-603—32 M L.J 295 (FB) 

Ref (1930) 2 M L J 680 

654=30 MLJ 514 Appr 

O930) i MLJ 237. 

C98 I oil 41 Com I_R 455; 

Dwt I L.K. 1939 All 200 

— - 759 Ref 41 Bom.LR 470; 

<‘93*1) « ML. I 337 

BSC (I* C ) Ref 1 L R 1939 

Mad 483 

96C (F.B ) Toll 18 Pat 141 

—1111 = 32 M I, J 443 Rtf 

(1939) > MLJ 54 j; Ref 
G6 1 A. 50=41 Rom L R 
672 (P.C)=43 CAV.N 281 
(P.C) Rel 1 LR (1939) 1 
CaJ 2C3 

41 Mad 44 (F.B) Ref ILR 

•939 Mad C22. 

75 (FB) Foil I L R 1939 

Nag 88 

169 Not Appr ILR 1939 

AH 647, Diss 1939 A L. (. 
522 

197 Ref ILK 1939 Nag 

-—233 Ref 41 Bom L.R 994 

241 Ref 41 Bom L R 625. 

403 (PC) Dist. ILK 

>939 Lah. 295 

454= 34 M.L J 27* Ref 

(>939) 2 M L S 585 

5>3 Not reconcilable with 

46 LW. 332. Rtf (1939) 

2 MLJ 72; ILR 1939 
Mad Coo 

616 Foil 18 Pat 404 

—624 Ref 14 Luck 442, 
Doubted ILR (1939) 1 
Cal 81 

691 Foil 41 Bom.L R. 257 

—743=34 M.LJ 590 (F.B) 

Ref- {>939) > M.L J 154 

• 778 Ref ILR. 1939 Nag 

88 

792 Appr. J939 F C.R. 159 

824=35 MLJ 473 Ref. 

(1939) 1 MLJ. 7S«- , 
g43 Rel I.L R. >939 Nag 


41 Mad 1033 Ref 41 Bom L R 

675 

42 Mad 185 fF B ) Ref ILR 

1039 Mad 776,1 L R 1939 
Mtd 523; 11930) iMLJ 

- —203 Ref I L R 1030 Nag 

63(1 

547 t B ' Dim 18 Pat 

4«5 

565 Ref 1939 Kang L R 


637 Rrf I I R 1030 Bom 
>73 

— — 711 It B Ref ILR 1939 
Msd 432. Dim ILR 
1930 Mad 7 

813 (PC l Her 1039 Rang 

L.K 372 

— 8a t Ref I L.R (1930) 1 

Cal 493 

43 Mad 32 Reviewed 18 Pat 590 

107=38 MLJ 32 (F.B) 

Ref («D39) > M. L J. 468, 


I . 

Not 


L R IQ19 Mad 456 ; 
ot Foil I L.R 1939 Lab. 

295- 

- — 133 Foil 18 Pat 670 

183 Rrf I.L R 1939 Bom 

173; I.L R. 1939 Bom 173, 
Rel ILR 1939 Naff 3» 2 
280 Ref A Due 1939 A L 

J O5 

-288 Ref I L U 1039 Mad. 

507 = (>939) » MLJ 499 

— 381 Foil 4t Bom L K 384; 

Ref I. L. R 1939 Bom 
30a. 

503 Ref 14 Lurk 459 

541 (P.C ) Rel 1939 A.L. 

.1 358 

640 Foil 1939 Rang LR. 

686 

712 Ref LLR 1939 Nag. 

G36 

7G0 (F B ) Rel LL.R 1939 

Kar. 269; Foil 41 Bom L 
R not 

800 Ref 41 Bom L R 815 

44 Mad 35 Disj 43 C W.N 539; 

I L R 1 1939) 1 Cal. 530 

189 Ref. ILR 1939 Mad 

77b 

232 Foil 18 Pal. 155 

718 Ref I L.R 1939 Bom 

320=41 BomLR 297 

883 (P C ) Rel. I L.R. 1939 

Kar 1 1 1 

937=40 MLJ. 38 Rel 

(1939) 1 MLJ 646 

45 Mad 14=41 MLJ 441 Overr 

{1939) 2 M.LJ. 135 (FB) 
=I.LR 1939 Mad 708 

90 Ref 43 C.WN 999= 

I.L R. (1939) 2 Cal 291 

103 Dist 41 Bom L R 473- 

113=41 MLJ 608 (r.B) 

Ref (1939) * M. L J. 517. 

igj Rel. ILR 1939 Nag 

229. 

'— 3 08 Ref 1939 Rang L R 
548 (P.C.) 


45 Mad 320 (P.C ) Exp! & Rel 
ILR 1939 Kar 152 

370 Rel. I.L.R 1939 Lah. 

399 

425 Diss. 41 Bom L R 59; 

I I. R 1939 Bom 340 

466 Not ToP ILR 1939 

Nag 367 

475 (PC) Rel ILR 1939 

Mad 83O 

— 633 Not Toll ILR 1939 

Nag 580 

785 Diss 1939 A LJ 522; 

Ref ILR 1939 Mad 611; 
Disappr ILR 1939 All 
C}7 

- 8 49 Disc & Com ILR 
(1939) > Cal 56 

922=43 MLJ 396 (FB) 

Os err ILR 1939 Mad 
708= (1939) 2 MLJ 135 
(FB) 

949 Ref ILR (1939) 1 

Cal 592=43 C W.N 745 
4G Mad 135 Rel ILR. 1939 
Nag 544 

382=44 MLJ 450 Ref 

1 L R. 1939 Mad. 708= 
Nag 544 

135 Dim 18 Tat 429; Not 

toll I L R 1939 Nag 64 

525 Toll 41 Bom L R 497; 

Ref I.L R >939 Bom 173 

583 Ref 43 C W N 250 

70b Toll 41 Bom L R 157 

(P.C); Ref ILR 1939 
Mad 178 (PC) =66 I A 
23=43 C.WN 22 5 

751=25 Bom L R 1275 

(PC) Ref 41 Bom L. R. 
497 Rel 4. Bom LR 497- 

844 Foil 41 Bom L R 170 

9j8 Ref 1939 RangLR. 

>94 

955=45 MLJ 309 Foil 

(>939) 1 MLJ 120 
47 Mad 139 Foil (1939) 2 M L 
J 475 

150 Ref I.L R 1939 Mad 

367; Dist (1939) 1 MLJ 
268 

160=45 MLJ 6go Not 

Foil (1939) 1 MLJ. 802; 
Ref I.L R 1939 Mad 803 
{F.B ) 

190 Ref. I.LR 1939 All 

185 

245 Foil LLR 1939 Nag 

79 

288=46 MLJ 104 (FB) 

Dist (1939) 1 M L j 93 

308=46 MLJ 189 Rel 

(1930) 2 MLJ 460 

312 Ref 1939 Rang.LR. 

108 

369 (F B ) Ref ILR. 1939 

428=46 MLJ. 456 

(1039) 2 MLJ. 135 
=I.L R *939 Mad 
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47 Mad 72 9 {P C)Rel 1LR. 

*939 Nag 1 

48 Mad 254 (P C ) Ref J.L R 

1939 Mad 853 

* 465 Foil 41 Bom LR 195 

Appr ILR 1939 Bom 
256 

553=48 ML J 419 Ref 

(>939) 1 M.LJ 379 Toll 

18 Par 318 

'559 -48 MLJ 134 Foil 

(>939) 2 MLJ 52* 

883 {PC) Expl ILR 

1939 Nag 624 

939 Not Foil ILR «939 

~~ ' 944=49 MLJ 684 Dist 

(>939) 2 MLJ 423 

49 Mad. 158 Ref ILR 1939 

Nag 175 

211=50 MLJ 208 Not 

to be deemed overruled by 
59 I A 300, (1939) > M L 
J 493 

-315 Rc\ ILR (1939) 1 

Cal 514 

— 525=5' , MLJ 210 (FB) 
Foil (1930) 2 MLJ 39 

609-50 MLJ 468 (FB) 

R'f (*939) 1 MI J 32V 


'68—50 MLJ 689 Overr 
>939) 2 M L I 884 (F B ) 
Rel I.L.R 1939 


n L R 


Kar 307, Ref 41 Bom.L R 
168, ILR 1939 Nag 580, 
Dist I.L R. 1939 Nag 580 

-833 (F B ) Rel ILR 1939 

Nag 229 

849 (F B ) Rel ILR 1939 

Mad 585 

900—5* MLJ gti Di3s 

{1939) * MLJ 509 

Dictum of Coutts Trotter, 
C J , Dissented from ILR 
1939 Mad 382 

50 Mad 49 Ref ILR 1939 Nag 

367 , 

>93 (PC) Foil ILR 

1939 Nag 266 

201 — 52 M L J 38 Rel 

(>939) » MLJ 334 

228 Appr " " ’ 

760 

259 Ref 18 Pat 544 

403 Ref ILR 1 939 Nag 

367, Rel 1939 A L.J 746 

4*7 Appr ILR 1939 All 

207 

449 Rel 43 C W N 445, 

Ref I L.R 1939 Bom 320, 
4t Bom L R 297, 
ILR (>939) 1 Cal 257 

~474 D » 4* Bom L R 284 

Comm ILR 1939 Bom 
>69 

— 582 Ref 41 Bom L R 223 

026=52 MLJ 532 R-f 

(>939) * MLJ 770 
Diss rO Pat 342 
‘ 663 Rel ILR >939 Kar 

674 

677 Ref 43 C WN 374 


50 Mad 740 Foil ILR J939 
Nag 457 

754 Rd >939 rCR 159 

Cons 1939 Rang L R 72 

866 Toll 41 Bom L R 195, 

Appr ILR 1939 Bom 
» 5 6 

877=53 MLJ 864 Dist 

(>939) 2 M L J 836 
5« Mad 68=54 MLJ 140 Rel 
(>939) > M L J 9 

76=53 MLJ 608 Rel 

(1939) 2 ML J 120 

228=54 ML J 564 Rel 

(>939) * M LJ 70=1 L 
R (>939) M a d 3* > 

266=54 M.LJ 361 (FB) 

Doubted (1939) 2 MLJ 
440 

— 333 Dist 14 Luck 322 

342 Rd ILR 1939 Mad 

853, Foil ILR >939 
Mad 5O5 Rel (1939) 1 
MLJ C89 

347 >4 luck 453 

3b 1 (F B ) Rel II R >939 

Kar 300 

349—30 Bom L R 1353 

(PC) R*f 41 Bom L R 
1104 

4«7“55 MLJ 175 (FB) 

Ref (1939) * ML J 158 

594 Ref 14 Luck 164 

597 R«r (>939) t MLJ 

64 

6 3 5 Foil 41 Bom I R 328 

= 1 L R 1939 Bom 389 

664 55 MLJ 345 Dist 

(>939) > MLJ 317 

681 roll 41 Bom L R 33 

7 n — 55 MLJ 471 Ref 

<1939) 1 MLJ 751, Foil 
(1939) > MLJ 237 

763 Rel 14 Luck 213 

— 800 (F B ) Diss *939 

Rang L R 2B0, ILR 

1939 Nag 250 

839 Rei 14 Luck 40 

858 Rel ILR >939 Kar 

*56 

967=55 MLJ 35* (FB), 

Foil 18 Pat 450 

Rel (1939) 2 M L J 635 

455 

52 Mad 39 Toll 41 Bom L R 
1020 

• >23=55 MLJ 794 (FB) 

Diss 1939 Rang LR 388 
Cons (1939) 2 MLJ 
762 (P C ), Ref i 939 A L 
’ J 49 2 (P C ), Quaere jf 
1 rightly decided 43 C W N 

669 (PC) 

160=55 MLJ 478 Ref 

(*939) * MLJ 520 

*75 (P C ) Ref ILR >939 

Mad 507 

207 Ref ILR 1939 Mad 
566 

227=56 MLJ 380 Ref 

(>939) * MLJ 751 


53 Mad 347 Cons 1939 Rang L 
R 72 

— 398 Ref ILR. 1939 Bom 

245 

— 432 Foil 1939 Rang L R 

479 

590 Ref ILR 1939 Bom 

37 

C02 Foil ILR 1939 Nag 

419, Ref 1939 F C R *5g. 
Cons 1939 Rang L R 72 

G95 Cons >939 Rang L R 

72 

717 (FB) Foil ILR. 

>939 Nag 484 

899 —57 MLJ 38 > Ref. 

(>939) * MLJ 724 

952=57 MLJ 398 Rel 

(1939) 2 MLJ 4t4. 

53 Mad Co =57 MLJ 743 Rel 
(1939) 1 MLJ 617 
84 Ref ILR. >939 Bom 
o n 6 = j 1 RomLR aai 



270 (T « , 1— = 

>939 Kar 422 

288 (F B ) Foil I. L R 

1939 Nag 478 

540=58 M.LJ 407 Appl 

(1939) 2 M.I J 356 

551 Ref ILR 1939 Mad 

776 

979—60 MLJ 25 Foil 

(>939) 2 MLJ O01 

54 Mad 132 Toll 41 Bom.L R 

8>s 

>53 Foil 41 Bom L R 215, 

Dist I L R 1939 Bom 
*54 

184=60 MLJ 721 Cons 

(>939) 1 M.LJ 473. 

3*»4 Rel ILR 1939 Kar 

460 

469 Rel ILR 1939 Lah 

23 

543=61 MLJ 139 Rel 

(>939) 2 M L J 208 

565=61 MLJ 111 Ref 

ILR 1939 Mad 496 
Appl 092,9) « MLJ 730 

598 Diss ILR 1939 Kar 

«5 

793=61 M L J 569 Ref 

ILR 1939 Mad 483— 
(>939) * M.LJ *76 
928 Ref (1939) 2 M LJ 

55 Mad 17=61 MLJ 348 

Ref (> 939 ) » ML J 724 

’6 Comm ILR (*939) * 

Cla' 152, Ref 43 C VVN 

_6o Mil 527 Ref 

(1939) 2 M L l 640 

84-68 MLJ 6b Ds 

(1939) 2 MLJ 475 
55 Mad 223 Ref 1939 Rang L 
R G06 



CASES FOLLOWED, OVERRULED, ETC. 


Mad IlfiRrf Il.R. ICJ33 
Mad R03 

— 332 Tull I.L.R, 1039 Nag 

— 3*15 Toll I.L.R. 1930 Nag 

r »2 M.L.1 Ml Ref 
(i0V»‘, 2 ML j 
— 7^1 lo’l ILK 1039 Nag 

— 75 ?=.Gj MLJ 413 Foil I 
(1971)3 MLJ 710 IF R) 1 
— fin Rel ILK 1031' 1 
Cal 413 Con (i<m) 1 
M.I.J Sio. Ull 43C-W 
N 4M 

—fi33 N<>‘ Toll I L R 1939 
I)jt» 53*5 Dm 41 Bom 
LR. 0,7 

— <v>3 = 62 MLJ 742 Ref 
66 I .A 66, iQ Fat 234. 
loll Hi Pat 450, 
ATirmrd 43 C W N 473 
(P C.), Appr 41 Pom I. R 
428 <P C ); Rel 1933 A L 
| 298 (P C ), Opinion of 
Knllv, j approved (1030) 

1 w J 75<5. f *939) 

2 M.L J J53 

— 909 = 6* M L.J 712 ir D.) 

Re! (1939) jMLJ b35 
— 1006 FoU ! L.R 1939 Nag 
119 

— 1025 -63 M.L 1 383 Dist. 

(«939) 2 MLJ 509 
dad 163 ReI 1939 A.LJ 892 
— 1C9 Kef I L R. 1939 Bora. 
71 . 

— 212=63 MLJ 764 Ref 
14 Luck 176 Overr. I L 
R* 1939 Mad 764 = 11930) 

1 M U J 702 (F H ) 
Rel (1939) 2 M I. J 400. 
— 320 Dm 1939 Rang L R 
503 

— 343 Fall 41 Com L R 420 
— 405 Ref. I.L R 1939 Mad 
803 (F B ) 

— 458 Ref I L R 1939 Mad 
C28. 

— 490 (F. B.) Appr I. L. R. 
1939 All 207 Rel. 1939 
A LJ. 29; Ref 1939 A L 
J 29, I L.R 1939 Bom 
*73 

— 3«7= 6 I MLJ 523 Ref 
0939) « MLJ 770 

546=64 M L J. G82 Ref 

ILR 1939 Mad 496= 
(1939) 1 M.L J 730. 

— 579=63 M.L J 423 Ref 
(•939) * MLJ 536. 
—692 Her I.L.R. 1939 All 
162 

— 712=65 MLJ 364 R^ 
(•939) • MLJ 695. 

— 749=63 M.L.J. 186 Appl. 

(1939) 3 M L J G. , 

— 808 Ref I.L.R. 1939 Nag 
104, 43 C.W N. 250 
— 915 (F. B) Din 1939 

Rang L R. 403; Foil. I. L. 


R. 1939 Com 82; Ref I L 
R 193Q Mad 496= (1939) 
1 M LJ 730 

56 Mid 951 Foil 41 Bom L R, 

i°') 1 

57 Mad j8 -65 M L J 569 Appl 

(1030I 1 M L J 4C6 
—95 (F 11 1 Appr. ILR 
1939 Bira 256, Foil 41 
n.ml-R 195 

158 Toll 18 Pat 485 

177=65 m l j s 7 t rr b ) 

Re| ILR 1939 Mid 
439 R«-f (1930! « MLJ 
480; I.L.R 1939 Nig 338 . 

193 =65 ML J 819 Dmih. 

ted Si Dist (1930) 2 M L 
J 72, Djit 1 L II J939 
Ma 1 600 

230=65 ML. J 410 Overr 
(1939) 2 M.L J 340 (r B ) 

— —330 D « ILR 1939 Mad 

311. Not Toll (1919) 1 
MLJ 205 

— ■ -7 49 Ref 41 BomLR 

1007 

931 Toll I L.R. 1939 Nag 

?o 83 Rel & Expl. I L.R 

1939 Kar 405 

58 Mad 65 Rer I L R 1939 

Nag 1. 

116 Ref & Expl ILR 

•939 Mad. 36 

220 Dm 1939 Rang L R 

3S8 

233=67 ML I 303 Rel 

(1939) 2 M L J 80 
270 Ref I.L.R. 1939 All 

367=68 MLJ 227=8 

ITC 74 Oierr ILR 
1939 Mad. 158 = (>939) 2 
M L ]. 68 <r.B.) 

4 18 Ref. I.L R 1939 Nag 

235 


„ ) MLJ. 81 (FB) 

Ref (1939) 2 MLJ 658; 
I L.R. 1939 Nag 601 

735 (F.B )=68 MLJ. 54 

Ref. I.L R. 1939 Mad. 776. 
(1939) i M.LJ 792 

746 Ref 43 C VV.N. 1173 

760=68 M.LJ 200 Ref 

O939) > MLJ 695 

794-68 MLJ 883 (RB ) 

Ref ILR 1939 Mad. 24. 
Dist. (1939) 2 M L J 308; 
Foil. ILR (1939) J Cal. 

* ‘ 425- 

817=68 MLJ. 127 Cons. 

(1939) 2 MLJ 61 1 

— 841 Ref !93g Rang L.R 

397 

862=68 MLJ 722 Rel 

(>939) 2 M.L J 395 I 

994=69 MLJ 451 Cons. 

(1979) 1 MLJ 473 

1056=68 MLJ 681 Rel 

(>939) 2 M L-J. 708 
59 Mad t Ref I L.R. 1939 Mad. 
853- 


59 Mid 461=70 M L-J 162 
(FB) Foil (1939) 1 M. 
L J 429 

75 Dm 43 C W.N 57= 

ILR (1939) > Cal 319 

— -107 Dist (1939) 2 MLJ 

380 

tG5=(>9 MLJ 8«2 Rel 

(1939) » M.LJ 4> 2 j 
(1939) * M.L J 614 

240=69 MLJ 458 Appr 

I L.R 1939 Mad 764 
(F B) = (i939) > M.L J. 
702 

296 Ref ILR 1939 Mad. 

8j3 

359=70 M.LJ iJ(FB) 

Ref ILR 1939 Bom 71; 
Foil. (1939) 2 MLJ. 16; 
Appr. (1939) 2 M L J 533. 

339 (P-C) Appl ILR. 

1939 Nag. 64 

562 (F.B.) Ref I L R >939 

Mad 70 

— 693=70 MLJ 1* Rel 

(1939) 1 ML. J 487. 

625=7. MLJ. » (FB) 

Ref I L R 1939 Mad 54 
= (1939) 1 MLJ S3® 

855=71 MLJ. 790 Diss 

I.L R 1939 Kar. 359; 
Expl & Dist (1939) 1 M. 
LJ. 620 

— —928 = 71 MLJ 170 Foil 
(•939) > MLJ 705 
I L R. 1937 Mad. 495*=7> M L J. 
759 Diss (1939) > MLJ. 
695 1 

498= (1937) I MLJ t 9> 

(FB) Ref (1939) 2 M L J 
579 

784 Rer 14 Luck 442 

990 Ref (1939) 1 M LJ 

30O 

— 990 at 1001 Rel. (1939) 2 

MLJ 639 

ILR. 1938 Mad 25 , Rcsersed 
66 I A 23=1 L R 1939 
Mad 178 (P..C) 

28 Ref 66 I A 23 

31 Ref 66 I A 23 

39 Ref I.LR 1939 Mad 


— 326 Rel (1939) 2 MLJ. 
671 

—38 > = (1938) > M.LJ 256 
(FB) Ref. (.039) 2 M.LJ. 
93 

— 479 Rejected ILR 1939 
Mad 532 (PC) 

— 563=(i938) t MLJ. 378 
(F.B) Ref (1939) 2 MLJ 
53>- 

-696= (1938) 1 ML.J-216. 
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J *99 

43 UW. 334 Dist (1939) 1 M L J 

425- 

44 L W. 438 Dist. ILR 1939 

Mad. '99=(i939) « M L. 
J *°5 

775 Ref L L.R 1939 Mad. 

77G 

836 Overt. ILR 1939 

Mad 820= (1939) 2 ML 
... J 6 53 

46 L.W. 332 Not reconcilable with 
41 Mad. 513. ILR itv»Q 
Mad 600=11939) a ML 
J 72 

426 Foil (1936) M L T 

6*5. 

48 UW. 277 Appr. I.LR. , 

Mad 7G4 (F.B ). ‘^39 

-p—868 Rrf (1939) , Mlj 
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49 L W 635 Ref I L R 1939 

Mad 776 


MADRAS WEEKLY NOTES 
1913 MWN 826=18 IC 81 
Ref (i939) 1 MLJ 345 

— . -1001 Treated as overruled 

by 47 All 151 I L R 1939 
Mad 870 

1014 MWN 344 Ref (1939)2 
MLJ 611 

— 689 Doubted and D st 

f *939) "MLJ 619 

784 Ref (i939> * MLJ 

645 

1915 MWN 281 R f (1939) J 

MLJ 124 

1916 MWN 110 Ref (1939)2 

MLJ 645 

1917 MWN 744-43 IC 865 
Ref 43 CWN C04 

1928 M\VN 402 Ex pi & Dist 
(*939) * MLJ G20 

1931 MWN 467 Ref ILR 

1939 Mad 422 Not Toll 
(*939 ) * ML J 3j2 

1932 MWN 1089 Ref ILR 

1939 Mad jC6=(i939)i 
MLJ 588 

1933 MWN 427 Ref (1939' 1 

MLJ 445 

1034 MWN 812 Expl I L R 
1939 Mad 7 (F b ) 

1935 M W N 943 Doubted (1939) 

2 M L ] 463 

1033 Ref (1939) 1 MLJ 

1936 MWN 547Dsappr (1939) 

2 M L J 671 

684 Ref ILR 1939 Mad 

483 

— 87I Ref (1939) * MLJ 

75* 

—-889— 1936 PC 24 Ref 

(1939) 2 MLJ 202 
1938 MWN 7 Rtf (*939) > 
MLJ 209 

262 Diss ILR 1939 Mad 

870 

— 455 Rel j 4 Luck 404 

• 677 Rff ILR 1939 

M-.d 776 


i M H C R °o2 Ref 4! Bom L 
R 959 

3 M H C R 342 D st II R 1939 

Nag 607 

4 M H G R 281 Ref ILR 1939 

Mad 803 

7 MHCk 6A Ref ILR 1939 
Mad 483=11939) 1 M L 
J x 7® 


ILR LUCKNOW SERIES 

1 Luck 10 Rel J4Luck 422 
313 Ref ILR J 939 Nag 

530 

2 Luck 288 Ref 14 Luck 548 
482 Ref 14 Luck 36C 

— -648 Ref ILR 1939 Nag 

338 

3 Luck 145 Ref 14 Luck 138 

478 Ref 14 Luck 515 

4 Luck 421 (P C ) Ref 14 Luck 

422 

5 Luck 280 Ref 14 1 1 ck 223 
297 Ref 14 Luck 331 

474 Ref 14 Luck 176 

— 7 12 Rel 1 1 R 1939 Kar 
359 

6 1 ucL 435 Rel I I R 1039 Nag 
180 

591 D « 1 1 T 1939 Nag 

250 

— 6iq F ]| 939 RangLR 


641 Ref 4 Ltck 89 

-668 Rel 14 Luck 302 

7 Luck 1 D st ILR 1939 All 

89 

“g97 Ref HR 1939 Mad 

442 (PC) Fo*l ILR 

*939 5*5 <*939> 

Rang L R 180 

4 =,4 R<1 14 Luck 308 

— 590 Rel 14 Luck 453 

bo (r B ) Not Foil ILR 

1 039 Nag 564 Ref ILR 
1939 Kar 8 

699 Not Foil ILR 1939 

Kag 457 

8 Luck 1 56 Cons 1 039 Rang L R 
72 

8 Luck 354 Ref 14 L\ ck 89 

586 R f 14 Luck 5x5 

9 Luck O'! Ref 14 Luck 393 
178 (PC) Fori ILR 

*939 Nag 1 

417 (PC) Rel 14 Luck 


xo Luck 208 Foil 18 Pat 395 

265 Ref 14 Luck 11G 

335 Ref ILR X939 Nag 

338 

1 1 Luck 397 Ref 14 Luck 415 

520 Ref 14 Luck 116 

735 Appl ILR 1939 All 

322 

12 Luck 'j 1 ' Ref 14 Luck 106 
586 Appr ILR 1939 All 

557 

654 Rer 14 Luck 130 

13 Luck 86 Rel 14 Luck 112 

287 Rel 14 Luck 112 

402 Rel 14 Luck 1 12 

628 Ref 14 Luck 176 

14 Luck 130 Rel 14 Luck 3x6 
151 Ref 14 Luck 348 

OUDH CASES 

2 OC 252 Ref ILR 14 luck 


3 O C 205 Ref 14 Luck 34! 

7 O C 108 Ref 14 Luck 467 
9OC 125 Dss T4 Luck 483 

11 OC i87Dxst ILR 1939AII 

2S2 

12 O C 63 Pef 14 Luck 89 
275 Appr ILR 1939 All 

3*3 = f939 AL J 362 

381 Ref 14 Luck xi6 

*3 O C 303 Ref I L R 1939 
Mad 6xi 

14 O C 144 Ref I L R 14 Luck 
22 

16 O C 225 Ref 14 Luck 106 

18 O C 380 Ref 14 Luck 467 

19 OC 49 Ref 14 Luck 467 

20 O C 8 Rel 14 Luck 308 
28 O C xiq Ref 14 Luck 459 
133 Ref 14 Luck 459 

OUDH LAW JOURNAL 
5 O L J 294 Ref 14 Luck 351 
7OLJ 538 Ref 14 Luck 223 

OUDH WEEKLY NOTES 

1 O IV N 582 Ref 14 Luck 176 

2 O W N 422 Ref 14 Luck 351 
044 Ref 14 Luck 459 

3 O W N 451 Ref 14 Luck 328 
Supp 222 Ref 14 Luck 

49 ? 

4 O W N 445 Rtf, *4 Luck 328 
699 Rel 14 Luck 401 

• 993 Overt 14 Luck 40 

5 O W N 301 Ref 14 Luck 328 
686 Overr 14 Luck 40 

6 O W N 1214 Ref 14 Luck 308 

7 O W N 333 Ref 14 Luck 515 

503 Ref 14 Luck 515 

54s Rel 14 Luck 65 

967 Ref 14 1 uck 515 

8 OWN 642 Ref ILR 1939 

Mad 61 1 

845 Ref 14 Luck 435 

128G Foil 14 Luck 360 

10 O W N 903 Rel 14 Luck 401 

1 1 O W N 139 D st 14 Luck 71 

Re? s 4 Luck 412 

488 Ref 14 1 uck 176 

6iq D t 14 Luck 71 

754 Foil 14 Luck 532 

8 5 Overr 14 Luck 156 

997 Rel 14 Luck 478 

• ■ ■ 1003 Rel 14 Luck 478 

1292 Rel 14 I uck i"6 

1365 Ref 14 Luck 515 

*935 OWN 845 Ref 14 Luck 

393 

1134 Ref ILR 14 Luck 

• -1376 Ref 14 Luck 393 

1936 OWN 25 Ref 14 Luck 

348 

——1164 Ref 14 Luck 186 
*937 OWN 886 Ref 14 Luck 
308 

1153 Dst II R 14 Luck 

*3 

1938 OWN 176 Ref 14 Luck 
459 



CASES FOLLOWED, OVERRULED, ETC. 


f 938 OWN a 6 t Ref (4 Luck 1 
532 1 

— 136 Foil 1 4 Luck 830 

I L.R TATNA SERIFS 
t Pat tor Ref. 14 Lmk ijfi. 

300 Dm 1939 Ran? L R 

3RR 

b5i K»-L I.L.R 1939 All 

7B0 Dm. 1 ft Tv. 3 j 2 

a Pat 10 (I’.C) id! I LR 193; 

Nac SSO. 4QJ. 

28 1 Arpl 1 E R. 1 



432 Not Ft 11 I L.R 1939 

Nac 300 

708 Ref ILK (1039) 1 

Cel, 407 

■ “3 J I'.rf. 43 C.\S N 9G9 

Cyj Not 1 oil 1 1, H 1939 

Na?. 246 

3 Pau ^71 Ref I LR 1939 All 

596 Rfl • E R 1939 Nag 

387 

— 85 , Rel 1 LR «939 I -ah. 

4 Pat ^34 Ref r.L.r; 1930 aii. 

546 

51 Ref 14 Luck 40 

lit (P.C ) Rel I L.R. 1939 

Lah 313 

120 Rel I L.R. 1939 Nag 

axoReflLR 1939 Mad 

178 (PC.). 

74 r Reviewed & FnU 18 

Pat 4»7 , 

— 733 Rel. (1939) « MLJ 

649* 

- 3 20 Dist. 18 Pat. 459 

5 Pat 350 Ref. (1939) a M.L.J. 

23G. 

~4*>5 Dus. EL R. 1939 Kar. 

378 

— . 646 Ref I.L.R 1939 Mad 

226 

777 Ref. 1939 Rang. L.R. 

224. 

6 Pat. 24 (P.C ) Dist, I.L R 1939 

Mad. 828; Foil, I L.K. 
1939 Nag 261. 

— .177 Ref 1 L.R. 1939 Nag 

405 

— 235 Foil. >0 Pat. 184; 

Overt. tS Pat, 67G 
-606 Toll 18 Pat 654 
“635 Appl- 1 L R 1939 All. 

"TI 

lo Ref. I.L R 1939 Mad 
»a8 

7 Pat. 155 Foil. 18 Pat. 184; Ref 
18 Pat. C76. 

— 579 Rer 18 Pat 544. 

— 708 Foil. I.L R. 1939 Nag. 
367; 18 Pat. 306; Rel 
1939 ALJ 746. 


8 Pat t lief 41 Bom L.H lie/. 

262 Reviewed 18 Pat B2 

289 loll tOPat Ba 

3to Ref I L R 1939 All 

538*= ‘939 A L.J 415 

433 Foil. |8 Pat (>54 

439 Foil 18 Pat. 184; Ref 

18 Tat O7G 

478 Not loll. I.LR 1939 

Nag 530 

620 Di«l ill Pat 37O 

840 (P.C ) Ref I.L R « 939 

Mad. 234. 

Coo I oil I L.U. 1939 Nag 

sUi 

9 Pat 372 (F II.) Dm I L R. 1939 

Kar 1$G, I.LR 1939 Nag. 
*»9 

439 Foil I.L.R (1939) 9 

Cal GO, Ref 41 llomi.R, 
jBa; Rel 1 L.R. (1939) 1 
Cal it2 

jo rat. 3JJ Dot A Foil 18 Pat. 

M f 

407 (PC.) Dist. tC Pat. 

= »5 

5tb (r B.) Ref. 43 C.W N. 

1148 

582 loll 18 Pat 370. 

C70 (r.B ) Rel I L R 1939 

Lah 295 

— 851 Rel. I L.R 1939 Nag 

it l»at. m 2 Toll 18 Pat 

155 Foil. I.L.R 

Cal 318=43 CW.N 279 

237 Ref I.L R. 1939 Nag. 

250. 

532 Rel I.L.R 1939 Kar 

469 

5 94 Foil. 18 Pat. 417. 

f2 Tat 1 17 Rer 47 C.W N G5 g: 
Rel 18 Pat. 708 

195 Ref I L.R 1939 All 

207, I.LR 1939 Ka r . 502. 

3 18 (P.C.) ReL i L R 1939 

Mad. 404. 

359 Ref. 1939 Rang L R 

224 

C2C (P.C ) Dm. iO Pat. 

378 

— — G42 (PC) Rel & Foil. 
I.L R 1939 Nag. 88 

G65 Toll. I L R 1939 Nag 

357; Ref I L.R. 1939 Kar. 
417. 

772 Foil. «8 Pat. 404 

799 Ref 18 Pat 378. 

tj Pat. itl Ref. I.L.R 1939 JSom 

71 • 

165 Ref. 43 C.W N. 969 

446 Ref 18 Pat 404 

-550 Reviewed 18 Pat. 590 

14 Fat 299 Cons 1939 Rang L.R. 
72 * 

-*595 Ref I.L R 1930 Bom 

560=41 Com.L.R 931 

799 Toll I.L.R 1939 Nag 

250; Ref 1939 Rang L R. 


f 59 V 
R (‘939) 

- W.N 275 


14 Pat 0?4 Ref ILK. 1939 M*J 


15 F»t 
15 ^1. 


108 Rel I.LR 1939 Nag 
180 

203 PC.) Foil. t8 Pat 
378 

268 Appl 1939 FCR. 193. 

— — — 43g Dut L toll 18 Pat 

378 

786 Ref I.L R 1939 Bom 

71 

16 Pal 27 Foil. 18 Pa.. 253- 

294 Toll 18 Pat 253 

306 FoU. I.L R. tg39 MW. 

G12 Reviewed iSPat.82 

643 Ref. iO Pat. 37C 

G50 Foil ILR. 1939 Nag. 

338 - 

17 Pat. 15 Reversed 18 Pat. 234. 
1C8 (Wort. J ) Not Foil 

18 Fat 306 

549 Toll. 18 Pat. 306. 

-914 Ref 1939 FC.R 193. 

18 Tat. 1 loll 18 l’at. 355 
234 (PC) Expl 18 Pat. 

450. 

: 271 Dist. 18 Pat. 708 

PATNA LAwToURNAL 
« Pat.LJ. 43 Rtf I.LR. 1939 
Nag. itxi 

tfit Tof/ iG Pat. G76 

387 Foil 18 Pat 215 

. 504 Dut 18 Pat. 502. 

2 Pat.LJ 637 Foil t8Pat 215. 

3 Pat. L J 1 Ref I.L R. 1939 AM. 

275 

71 Ref 1039 A.LJ. 174 

" cf I L.R. 


435 


. 1939 All. 

■516 Not Foil I.L.R. 1939 
Nag 357; Ref ILR. 
(•939) « Cal 273. 

565 Ref 18 Pat. 544 

4P31LJ 20 Ref 18 Pat 279 

38 Ref 41 Eom.L R 195. 

141 Cora I.LR. (ig39) 

Cal 493—43 CWN. 453 

154 Foil 18 Pai 215 

240 (F.B 1 Rel 18 Pat 708. 

360 Ref ILR 1939 Nag. 

357 

362 Foil 18 Pat. 676. 

5 PatLJ 39 Dist. I.L.R 1939 

All 103 

—302 Diss I.LR (1939) 1 

Cal 349=43 C W N 57- 
622 Dist «8 Pat. 306 

6 Pat LJ 662 Foil 18 Pat. 267 

PATNA LAW TIMES 
1 Pat L T 84 Foil t8P*t 215. 

360 Foil 18 Pat 215 

529 Toll tS Pat S67. 

2FatLT 340 Foil »8Pai 153 
4Pat.LT 141 FoU t8 Fat, 670 
6 Pat.L.T 71 FoU >8 Pat. G70 

6 Pat I. T 567 Foil 43 CWN. 

8G2 

7 P.'t LT. 739 FoU >8 Pal (9 
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8 Pit L.T 397 Dm I L.R 18 Pat. 


3 66 Reviewed 18 Pat 82 

9 Pat L T 678 Foil 18 Pat 378 

10 Pat I 1 545 Foil t8 Pat 323 

685 Ref 18 Pat 544 

889 Rtf 18 Pat 544 

11 PatLT 86G Overr 18 Pat 


459 

12 Pat L T 639 Foil 18 Pat 155 

13 Pa LT i7BDut 18 Pat 215 
15 PatLT 711 Rel 18 Pat 82 

J 6 PatLT 730 Ref 18 Pat 450 
18 PatLT 193 Foil 18 Pat 1 

731 Not Foil 18 Pat 1 

886 Ref 18 Pat 344 

jg PatLT 424 Dist i81at 395 
- — Co i Ref 18 Pat 450 

934 Reviewed 18 Pat 417 

so PatLT 1 (rB) Considered 
but not discussed (1030) 1 
MLJ s 7 3 


PANA WEEKLY NOTES 
1938 PWN gi3 Ref ILK 1939 
Mad 151 


I L R RANGOON SERIES 
1 Rang 161 Ref 1939 Rang L R. 
170 

316 Ref «939 RangLR 

— HI Ref 1939 RangLR. 


217 


„„o Dist 18 Pat 101 
—430 Ref 1939 Rang L R. 


S»« 


-436 Dm ILR 1939 Kar 
75 Ref 18 Pat 544 

533 Foil ILR 1939 Nag 

450 

584 Ref 1 939 Rang L R 

639 

2 Rang g4 Ref 1939 Rang L R 


— 163 Rel ILR 1939 Nag 
548 

-333 Rel ILR (1939I 1 
Cal 574 

—388 Ref ILR 1939 Mad 
4*5— (*939) 1 MLJ 261 
-391 Ref 43 CWN 1169 
—581 Dist ILR 1939 Nag 


*7° 


-637 Ref 1939 RangLR 
; Ref >939 RangLR 


3 Rang 171 Ref 1939 Rang L R. 
1B5 

206 Dut ILR 1939 Born 


« Appl (1939) 2 M.LJ 


809 

—438 Ref 1939 Rang L R. 


—492 Dist ILR 1939 Nag 
478 

— C05 Ref ILR 1939 Mad 


4 Rang 110 Ref (1939) 2 
73* (PC) 


4 Rang i”4 Overr 1939 Rang 
L R 548 (P C ) 

125 Rel ILR 1939 Nag 

53o 

128 Foil ILR 1939 Nag 

4*9 . 

184 Ref 1939 Rang L R 

34* 37® 

— — — 207 Ref 1939 Rang L R 
217 

227 Rel ILR 1939 Kar 


55 


—249 Dist 1939 Rang L R 


108 


165 Diss 1939 Rang L R 
668(rB) Ref 1939 Rang 
LR 639 

426 Foil 1930 Rang L R 

>52 

5 Rang 53 (P C ) I xpl ILR 
1939 Kar 64 

283 (PC) loll ILR 

>939 Nag « 

■■ ■-•397 Foil 1939 Ring L R 
587 


—406^ (F B ) Ref (1939) 2 


MLJ 731=1939 Rang 
LR 548 (PC) 

—443 Overr 1939 Rang L 
K 548=(i939) 0 MLJ 
73* (P G ) 

—516 Foil I L R 1939 Nag 
357 

—327 Overr 1939 Rang L 
R 397 

—573 Not Foil «8 Pat 404 
a Rel ILR 1939 Nag 


—772 Ref 1939 Rang L R 


J52 (PC) Foil ILR 
«939 Nag 266 
6 Rang 27 Rel ILR 1939 Nag 
478 

Ref ILR 1939 Lah 


•3* 


-261 Diss 1939 Rang L R 
4°3 

—268 Dist 1939 Rang L R 


-281 Ref ILR 1939 All 
142 

-302 Ref 1939 Rang L R 


—427 Dist 1939 RangLR 
83 Ref 1939 RangLR 


2*7 


>939 


—i Not Toll IIR 
Nag 357 Ref ILR 
(1939) 1 Cal 273 ILR 
1939 Kar 417 

—G23 Overr 1939 RangLR 
548— (1939) 2 MLJ 731 
(P C) Ref 1939 Rang 


v. iv 170 \ 

7 Rang i8Appr 5(39 Rang L R 


686 

— 39 Ref 


-33 svei » L R 1939 Mad 
820= (1939) 2 MLJ 653 
-193 Ref 1939 Rang L R 
217 378 


7 Rang 240 Ref 1939 RangL 
R 217 

-281 Diss ILR 1939 Mad 

4°4 == (*939) * MLJ 451 

3*3 Ref 1939 Ring L R 

267 

370 Dist 1939 Rang L R 

570 

522 Ref ILR 1939 Nag 

235 

G24 (P C ) Rel ILR >939 

Kar 136 269 

— - — €77 Dist 1939 Rang L R 


821 Cons ILR 1939 

Bom 42 

8 Rang 44 Dist 1939 Rang L R 


— 47 Ref 1939 Rang L R 
5*4 

—57 Overr 1939 Rang L R 
^(t W 9) a MLJ 731 

— 1 6* Rel ILR 1939 Lah 


-172 Ref 1939 RangLR 


— 187 Ref ILR j 939 Nag 
478 

—396 Ref 1939 RangLR 


— 135 Rel ILR 1939 Mad 
77»= (*939) 2 M L J 667 
— 446 Dist 1939 RangLR 
>4 

—447 Ref 1939 RangLR 


— 506 Foil ILR 1939 Nig 
178 


-524 Ref 1939 Rang! R 


160 °«7 


-590 Dist 1939 Rang L R 

603 Ref 14 Luck 328 

9 Rang 3gDiss ILR 1939 Nig 


250 Overr 1939 Rang L 
R 280 


-1 to Ref ILR 1939 Bom 


— 170 Ref ILR 1939 Nag 
484 

— 18G Foil I LJ 


■ *939 Nag 


—367 Ref ILR (1939) • 
Cal 29 r 


—404 Foil ILR (1939) r 
Cal f 


—434 Rel I L.R 1939 Lah 
470 

■ — C*a Ref I L R 1939 Bom 


o Rang 97 Overr 1939 RangL 
R 548— (>939) 2 MLJ 
73* (P C ) 

133 Dist 1939 RangLR 


— 187 Foil ILR 1939 Nag 
463 


—465 Ref ILR « 939 Bom 
7* 



CASES FOLLOWED, OVERRULED, ETC. 


11 Rang sBRef 1039 F C.R. 15a 

■ ■ 15H Ref 1Q3<! RangLR 

34 t 

226 Ref iQ3«j RangLR. 

3" 

J73= \ 1 R 1033 Rare 

»8o Not Foil 33 C W N 
5*5 

287 fF.JI) >»)1 ILR 

1939 Lih 478. Rrl ILR 
*939 Lah 275 

3m Rrf top Rang L It 

323 Ref '10391 * M.LJ 

69a 

12 Rang 55 Ref iqj'i Rang 1. R. 

1 3 32 Rff ILR top Kar 

537 

— 355 Foil 43 CW N 43.* 

— 43; R-f 1930 Ranil.R 

4<>3 

13 Rang 17 IH 11139 Kang L K 

— C Rrf 1030 Rang 

LR 217 341 

— 156 Disc i. Com ILR 

'1030' 1 C-al ',fi 

274 loll iq30 Rang 1. R 

645 

325 Re! 43 C « \ *,37 

412 R«f 1930 RaogLR 

— -437 B . Dm 43 C 1' \ 

C97 

540 Com 1939 Rang L R 

7 3, Rrf IQ39 > C II 13 9, 
ILR 1939 Nag |io, 
ILR 1939 Lah 227 
590 Foil {1939' 2 MI J 

515 

633 Ref 1939 Rang L R 

472 

754 Rrl ILK 1939X25 

488 

7G2 Not Toll 1 L R 1939 

Lali 156 

14 Rang 254 (I B ) Rel ILR 

'939 Lah 275 

292 Dm 1930 Rang l R 

403, Ref ILR 1939 Mad 
49 6 =( , 939) * MLJ 730 

308 Ref ILR 1939 Mad 

496=1(1939) 1 M LJ 730, 
loll ILR 1939 Bom 82, 
Dus 1939 Rang L R 403 
— — —336 Restored 1939 Rang 
LR 358 (PC) 

— 557 Rrf *939 Rang L.R. 

37« 

575 Appr 1939 Rang L R 

520, Ref 1939 Rang L R. 
140 

— 666 Pef >939 RangLR 

479 . „ 

7C6 Appr 1939 Rang L R 

280 

1937 RangLR 214 Ref 1939 
RangLR >34 

— 2C8 (F B ) Rer 18 Pal 327. 

-399 Cons 1939 Rang L R. 

50. 

Y. D —1939 — e 


'93; 


Rang L R. 426 Ref. 1939 
Rang LR. 378. 

- — —442 Mentioned 1939 Rang. 

LR 64s 

938 RangLR 6 Dm. 1939 
Kang L R 267 

136 Ref 1939 Rang L R 

— - — 176 Rrl 1039 Rang LR 
37a 

249 0\ err 1939 RangLR 

G92 Ref 1039 Rang L R 

'75 

>4 Dm 1939 Kang.L R 


454 , 


•939 


SLLECTED JUDGMENTS. 

5 J Vol 1 135 Oven- >930 Rang. 
LR 548 (PC) 

143 Ref (1939) 2 MLJ. 

73' (PCI 

1 1872-92) S J L B 248 Rtf 1039 
Rang L R 527 

PRINTEDJUDGMENTS (L 21 ) 
PJ (L H ' 13 Ref 1930 RangLR 
R 44 

484 Ref 1939 Rang.L R 

'85 

1893-1000) 1*J C4 Ref 1939 
Rang L R 311 

UPPER BURMA RULINGS 

2 U B R 54 Appr 1939 Rang L 

R 31 1 

66 Ref 1939 RangLR 

160 

3 U B R 91 Ref 1939 Rang L R 

3*» 

4 U B R 80 Du' 1939 Rang L R 

39 

138 Ref 1939 Rang L R 

3* 1 

189 Rtf 1939 Rang L R 

3" 


LOWER BURMA RULINGS 
1 L 15 R lao Ref 1939 Rang L R 


289 Ref 1939 RangLR 

447- 

2 L B R 95 Overr 1939 Rang L 
R 548 (P C )=(*939) 2 
ML] 73*- 

4 L B R 124 Ref >93gRang L R 

548 (PC) 

5 LB R 58 (FB) Dm >939 

Rang L R 649 

89 Affirmed 1939 Rang L 

R- 34>. 

135 Du» 1939 Rang.L R. 
403 

6 LB R 55 Appr. 1939 Rang.L 

R 280 

77 Ref 1939 Rang.L R 

7 L B R?27 Ref 1939 Rang.L R. 


8 LB R. 1 13 Affirmed 1939 Rang. 
LR 341 

*227 Referred 1939 Rang L . 

R 185 

556 Duappr. 1939 Rang 

LR 38; 

g LBR 1 Ref 1939 RangL.R 
378 

6 Rrf 1939 Rang L R. 

217 

241 (F B ) Ref 1939 Rang 

LR 311 

11 LBR 292 Ref 1939 Rang 
LR 217 

BURMA LAW TIMES. 

3 Bur L T 131 Ref 1939 Rang. 

LR 108 

7 BurLT 294 Rel 1939 Rang 
LR 267 

DURMA LAW JOURNAL 

4 Bui L J 181 Ref 1939 Rang I,. 


NAGPUR LAW REPORTER. 
2 N LR 147 Rel ILR 1939 
Nag C44 

5 N L R 161 Ref ILR. i93gNag 

485 

6 N L R 27 Rel ILR. >939Nag. 

246 

|8_Ref I.L R. 1939 Nag 

7 N L R 130 Rel. I.L.R. 1939 

Nag 229 

9 NLR 68 Expl ILR 1939 

Nag 380 

78 Ref ILR 1939 Nag. 

235 

— —152 Rel. ILR 1939 Nag. 
4*3 

10 NLR 133 Foil ILR. 1939 

Nag 1 

1 1 N.L R. 76 Rel 1 1 , R. 1939 

Nag 226 

12 N.L.R 90 Foil I L.R. 1939 

Nag 1 

13 NLR 32 Foil ILR. 1939 

Nag 165 ' 

89 Dus I.L R. 1939 Nag. 

185. 

187 Foil ILR 1939 Nag. 

383 

14 NLR. 78 Foil ILR 1939 

Nag 206 

82 Foil I.L.R. 1939 Nag, 

383 

165 (PC.) Dm. I.L R. 

>939 Nag sg 

>5 NLR 97 Dm ILR 1939 
Nag 510 

16 NLR 23 Re! ILR 1939 

Nag 338 

76 Foil I LR 1939 Nag 

580 

17 NLR 1 Dm IX R 1939 

Nag 648 

.. - —45 Overr ILR 1939 


) Dm I LR 


'939 
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8 Pat L.T 397 Dist I L.R 18 Pat. 

——566 Reviewed 18 Pat 82 

9 Pat L T 678 Foil 18 Pat 378 

10 Pat I 1 545 Foil 18 Pat 323 

685 Ref 18 Pat 544 

689 Ref 18 Pat 544 

11 PatLT 866 Overr 18 Pat 

459 

12 Pat L T 639 Foil 18 Pat 155 

13 Pa LT 178 Dist 18 Pat 215 
15 PatLT 711 Rtl 18 Pat 02 
16 PatLT 730 Ref 18 Pat 450 
tS Pit L T tax Fail tS f*at r 

731 Not Foil t8 Pat 1 

886 Ref 18 Pat 544 

ig Pat L T 424 Dist 18 Pat 395 
■ 601 Ref 18 Pat 450 

934 Reviewed 18 Pat 417 

20 Pat LT 1 (P B ) Considered 
but not ducussed (1939) 
MLJ 272 

PANA WEEKLY NOTES 
1938 P W N 913 Ref I L R 1939 
Mad 151 

I L R RANGOON SERIES 

1 Rang 161 Ref 1939 Rang L R. 

170 

316 Ref 1939 Rang L R 

—38 Ref 1939 Rang L R. 
2ty 

390 Dist 18 Pat 101 

430 Ref 1939 Rang L R. 

3** 

436 Dm 1 L R 1939 Kar 

75, Ref t8 Pat 544 

533 Foil I L R 1939 Nag 

450 

— 584 Ref 1939 Rang L R 

639 

2 Rang 94 Ref 1939 RangLR 

tl>8 Rel 1LR 1939 Nag 

548 

333 Rel ILR (1939! 1 

Cal 574 

36S Ref ILR tg$q M id 

4*5=(*939) * MLJ 261 

391 Ref 43 CWN 1169 

• 581 Dist ILR 1939 Nag 

170 

637 Ref 1939 RangLR 

“*74 „ 

661 Ref 1939 Rang L R 

378 

3 Rang 171 Ref 1939 Rang LR. 

1B5 

20G Dist ILR 1939 Bom 

154=4* Bom L R. 215 

261 Appl (1939) 2 M.LJ 

809 

438 Ref 1939 RangLR. 

83 

— ——492 Dist ILR 1939 Nag. 
478 

605 Ref ILR 1939 Mad 

*9 

4 Rang 1 to Ref (1939) 2 MLJ 

73* (P C ) 


4 Rang 124 Overr 1939 Rang 

LR 548 (PC) 

125 Rel ILR 1939 Nag 

530 

128 Foil ILR 1939 Nag 

4*9 

1 84 Ref 1939 Rang LR 

34*, 378 

207 Ref 1939 RangLR 

217 

227 Rel ILR 1939 Kar 

55 

249 Dist 1939 Rang L R 

to6 

265 Diss 1939 Rang L R 

668(r B ), Ref 1939 Rang 
LR 639 

426 Foil 1939 Rang L R 

*53 

5 Rang 53 (PC) Expl ILR 

1939 Kar 64 

283 (P C ) Toll ILR 

1939 Nag t 

397 Foil J939 Rang L R 

587 

406 (FB) Ref (1939) v 

MLJ 73! = *939 Rang 
LR 548 (PC) 

443 Overr 1939 RangL 

R 548= (*939) "MLJ 
73* (PC) 

516 Foil ILR 1939 Nag 

357 

527 Overr 1939 Rang L 

, R „ 3 &. Foil 18 Pat 404 

650 Rel I L R 1939 Nag 

548 

— — 772 Ref 1939 Rang L R 
388 

852 (P C ) Foil ILR 

‘939 Nag 266 

6 Rang 27 Rel ILR 1939 Nag 

478 

221 Ref ILR 1939 Lah 

2^1 Diss 1939 Rang L R 

268 Dist rg3g Rang L R 

“7 

281 Ref ILR 1939 All 

142 

302 Ref 1939 RangLR 

686 

427 Dist 1939 Rang L R 

83 Ref 1939 RangLR 
217 

621 Not Foil I I R 1939 

Nag 357, Ref ILR 
(*939) * Cal 273 ILR 
1939 Kar 417 

623 Overr 1939 RangLR 

548= (1939) 2 MLJ 731 
(P C) Ref 1939 Rang 
L R 170 \ 

7 Rang 18 Appr 939 Rang L R 

686 

39 Ref ILR 1939 Mad 

820= (1939) 2 MLJ 653 

193 Ref 1939 RangLR 

217, 378 


7 Rang 240 Ref 1939 Rang L 

R 217 

——*281 Diss ILR 1939 Mad 
4°4— (*939) * MLJ 451 

3*3 Ref *939 RangLR 

267 

370 Dist 1939 Rang L R 

570 

522 Ref ILR 1939 Nag 

235 

624 (P C ) Rel ILR 1939 

Kar 136, 269 

— B77 Dist 1939 Rang L R 

3** 

821 Cons ILR 1939 

Bom 42 

8 Rang 44 Dut 1939 Rang L R 

*4 

47 Ref 1939 RangLR 

5*4 

57 Overr 1939 Rang L R 

548 =(*939) 2 MLJ 731 
(PC) 

162 Rel I L R 1939 Lah 

295 

172 Ref 1939 RangLR 

*7° 

187 Ref ILR 1939 Nag 

478 

396 Ref *939 Rang L R 

217 

135 Rtl ILR 1939 Mad 

770= (*939) 2 MLJ 667 

446 Dist 1939 RangLR 

*4 

— — -447 Ref *939 RangLR 

5o£ Foil ILR 1039 Nag 

178 

— 524 Rtf 1939 Rang 1 R 

160 217 

- — —590 Dist *939 Rang L R 
160 

603 Ref 14 Luck 328 

9 Rang 39 Diss ILR *939 Nag 

250, Overr 1939 Rang L 
R 280 

1 10 Ref ILR 1939 Bom 

160 

170 Ref ILR 1939 Nag 

484 

186 Foil ILR *939 Nag 

261 

367 Ref ILR (1939) 2 

Cal 291 

404 Foil ILR (1939} 1 

Cal 1 

434 Rel ILR 1939 Lah 

470 

612 Ref ILR 1939 Bom 

160 

10 Rang, g7 Overr 1939 Rang L 

R 548= (*939) 2 MLJ 
73* (PC) 

133 Dist 1939 RangLR 

*87 Foil ILR 1939 Nag 

463 

465 Ref ILR 1939 Bom 

7 * 



CASES FOLLOWED, OVERRULED, ETC. 


xxxiii 


n Rang *,8 Rrf 1039 F C.R. 150 . 
15H Rrf >031} RangL'K { 

34* 

226 Rrf 1939 Rang LR 

3 1 ' 

275- 5 I R ><m Rang 

180 Not Foil 43 ( WS 

s»s 

23? It R |. .11 1LR 

193? Lah 478 Rrl 1 I, R 
• 039 Lab 37', 

— -310 Ref 1939 Kami L R 

32 J Rrf I <139 ■ M L I 

f-12 

>2 Ran 33 Rfl Ran I R 

312 Ref I 1- R 1939 Kar 

5*7 

3«fV>a 43 C W 432 

437 R-f n»3'« Rant, 1. R 

403 

13 Rani; 17 R-f 11139 Ram; L R 

«»0 fPC 1 Ref 1939 Rang 

LR 217.341 

— 156 Di'C &. Com II.K 
>1939! 1 Cal 56 

274 foil 1930 RangLR 

645 

325 Re! 43 C W \ 537 

412 Ref 1939 Rang L.R 

160,341 

457 (F B ) Dm 43 C W. S’. 

697 

540 Cons 1939 Rang L R 

72, Ref 1939 ICR 159; 

I LR 1939 Nag 410; 

I L R. 1939 Lah 227. 

590 Foil (1939' 2 Ml J 

5>5 

633 Ref 1939 Rang L R. 

47^ 

75| Uel 1 L R 1939 Nag. 

762 Not Foil I.LR. 1939 

Lali 156 

14 Rang 254 (F B ) Rel. I L R. 

1939 Lah 275 

292 Dm 1939 Rang 1. R. 

403, Ref I L R 1939 Mad. 
496^(1939) 1 MLJ. 730. 

308 Ref 1 L R 1939 Mad 

496= (>939) 1 MLJ 730, 
Foil ILK >939 Bom 82; 
Dim 1939 Rang L R 403 

336 Restored 1939 Rang 

LR. 35 8(PC). 

— -557 Ref 1939 Rang L.R. 

378 

575 Appr. 1939 Rang.L R. 

520; Itcf 1939 Ra,, S L R 
140 

• 666 Pef 1939 Rang L R. 

479 „ 

766 Appr 1939 Rang L K 

280 

>937 Rang L R 214 Ref 1939 
Rang L R 134 

— 26O (F B ) Ref 18 P.V 3*7' 

- 3 99 Cons 1939 Rang I. R. 

50. 

V- D.— 1939—e 


1937 Rang L R 426 Ref 1939 
Rang LR 378. 

- — • — 442 Mentioned 1939 Rang. 
LR 645 

1938 Rang L K 6 Dut 1939 
Rang L R 267 

136 Ref 1939 Rang L R 

227 

- —176 Rrf 1039 RangLR 
17* 

249 0» err 1 939 Kang L R 

-4>92 Rrf 1939 Rang L R 
575 ~ 

704 Dm 1939 Rang L.R 

>939 Rang L.R 14 Appr 1939 
Rang LR. 514 

Si:LECTT.D JUDGMENTS 
J> J Vo! 1 135 Oven- 1939 Rang. 1 
LR 548 (PC) 

143 Ref (1939) 2 MLJ. 

73> (J* c ) 

(1872-92) S J LB 258 Ref 1939 
Rang L U 527 

PRINTED JUDGMENTS (L B ) 
PJ (LB) 13 Ref 1939 RangLR 

,Vlw >939 Rang.LR. 

185 

Rang L 


(1893-1900) 1M. 64 Ref 1939 
* K 3>>. 


UPPER BURMA RULINGS 

2 U B R. 54 Appr. 1939 Rang L 

R 3“ 

66 Ref 1939 Kang.L.R 

160 

3 U.ll R. 91 Ref 1939 Rang L R 

3* * • 

4 U B R Co Du* 1939 Rang L R 

39 

138 Ref 1939 Rang L R 

3«» 

189 Ref 1939 Rang L R. 

3>t. 

(1892.96) U.BR 1 76 Ref 1939 
RangLR. 341. 

LOWER BURMA RULINGS 
iLBR 120 Ref 1939 Rang L R 

Ref >939 R ang L R. 


-as 

447 


2 L E R. 95 Oven, to 39 Ran? L 
R. 518 (PC) = (i93g) 2 
ML] 731. 

4 L B R 124 Ref i93gR»ng L R. 

548 (PC) 

5 LUR 58 (rBJ Dm rg39 

RangLR 649 

89 Affirmed 1939 Rang L 

R 341 

135 Dm 1939 Rang.LR. 

403 

6 LBR 55 Appr. 1939 Rang.L 

77 Ref 1939 Rang LR 

341. 

7 LR R. 27 Ref 1939 Rang L R. 

341 

\ 


8 L B R. 113 Affirmed 1939 Rang. 

LR 341 

227 Referred 1939 Rang L . 

R 185 

556 Disappr 1939 Rang 

LR 581 

9 LBR 1 Ref 1939 Kang L.R 

378 

6 Ref 1939 RangLR 

2:7 

241 (r E ) Ref rg 3 g Rang 

L R 3 n 

11 LBR 292 Ref 1939 Rang 
LR 217 

BURMA LAW TIMES. 


7 Bur L T 294 Rel 1939 Rang 
L R 2G7 

BURMA LAW JOURNAL 
4 Bm.LJ 181 Ref 1939 Rang L. 
479 

NAGPUR LAW REPORTER. 
2 N L R 147 Rel I L R 1939 
Nag 644 

5N.LR 161 Ref I.L R. >939Nag. 

6 NL^ 6 y' 7 ReI I LR >939Nag. 
246 

• 9 8 Ref EL.R. 1939 Nag 

636 

7 NLR. 130 Rel. ILR. 1939 
Nag 229 

9 N LR 68 Expl ILR 1939 

Nag 380 

78 Ref I L.R 1939 Nag. 

*35 

152 Rel. I.L R. 1939 Nag. 

4*3 

10 NLR 133 Foil ILR 1939 

Nag 1 

j 1 NLR. 76 Rel I.L R. 1939 
Nag 226 

12 NX R 90 Foil I L.R. 1939 

Nag r 

13 NLR 32 Foil ILR 1939 

Nag 165 • 

89 Diss I.L R 1939 Nag. 

185. 

187 Foil. ILR 1939 Nag. 

, 383 

14 N.LR 78 Foil ILR 1939 

Nag 206 

82 Foil I.LR. 1939 Nag, 

383 

165 (P.C.) Disl I.LR. 

1939 Nag 59 

ij NL R. 97 Dm ILR >939 
Nag 510 

16 NLR. 23 Rel 1 LR >939 

Nag 338 

76 Foil. ILR 1939 Nag. 

580 

17 NLR 1 Dlst ILR 1939 

Nag 648 

■ — 45 Ovcrr. ILR 1939 

&UP cl Dm I L R 

Nag 521 
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17 N L R 202 Ref I L R 1939 | 

Nag 515 

18 NLR 98 Appr ILR 1939 

Nag 3 3 7 

152 Foil ILR 1939 Nag 

450 

200 Foil ILR 1939 Nag 

492 

20NLR 7 D<t ILR 1939 
Nag 160 

43 Foil ILR 1939 Nag 

300 

93 Ref ILR 1939 Nag 

350 

22 N L R 136 Diss & Foil ILR 
1939 Nag 1 

— 173 Not Appr ILR 1939 

Nag 403 

33 N L R 8 Dus ILR 1939 Nag 
1 

- ■ —too Overr ILR *939 

i ILR 1939 Nag 
04 

24 N L R 36 Rel ILR 1939 

Nag 367 

—54 Foil ILR 1939 Nag 
592 

55 Overr ILR 1939 Nag 

250 Ref ILR 1939 Nag 

(r B ) Ref ILR 1939 

Nag 104 

182 Foil ILR 1939 Nag 

574 

25 N L R 144 (F B ) Foil I L R 

1939 Nag 88 

26 NLR 81 Rel ILR 1939 

Nag 216 

-127 D jt ILR 1939 Nag 

326 (PC) Ref ILR J93D 

Nag 607 

27 NLR 75 Rel ILR 1939 

Nag 526 


-179 (F B ) Dist ILR 19 

*939 Nag 484 

28 N L R 134 Ref ILR 1939 

Nag 601 

179 D st ILR 1939 Nag 

265 

198 Ref ILR 1939 Nag 

221 

250 Dist ILR 1939 Nag 

29 N L-R 10 Rel ILR 1939 

Nag 403 

30 N L-R 306 Foil ILR 1939 

Nag 1 

148 Rel ILR 1939 Nag 

246 

351 Rel ILR 1939 Nag 

403 


13 N L R Supp 7 2 Rel I L.R | 
1939 Nag 850 350 

Supp 96 Ref ILR 1939 

Nag 1 

• Supp in Rel ILR 1939 

Nag 367 

Supp 180 Ref ILR 1939 

Nag 88 

239 Foil ILR 1939 Nag 

39 s 

297 Foil ILR 1939 Nag 

4*9 

318 Ref ILR 1939 Nag 

297 

ILR 1936 Nag 115 Foil ILR 
1939 Nag 432 

ILR 1937 Nag 38 Ref ILR 
IQ39 Nag 180 

137 D st ILR 1939 Nag 

170 

iqi (PC) Foil ILR 

1939 Lab 47 

219 Rel ILR 1939 Nag 

306 

246 Foil ILR 1939 Nag 

408 

261 Foil ILR 1939 Nag 

|§oDst ILR 1939 Nag 

478 

403 Foil ILR 1939 Nag 

377 

ILR 1938 Nag 333 Expl ILR 
1939 Nag 160 

535 Not Appr ILR 1939 

Nag 510 

NAGPUR LAW JOURNAL 

19 NLJ 175 Ds‘ ILR 1939 

Nag 285 

296 Foil ILR 1939 Nag 

104 

20 ML I 12 Foil ILR 1939 

Nag 580 

25 Foil ILR 1939 Nag 

104 

73 Rel ILR 1939 Nag 

246 

1939 NLJ 85 Appr ILR 1939 
Nag 498 


C P LAW REPORTS 
1 1 G P L R 11 Dist ILR 1939 
Nag 293 

13 CPLR 48 Ref ILR 1939 
Nag 274 

I5CPLR 81 Foil ILR 1939 
Nag 300 

■ 163 Toll ILR 1939 Nag 

580 

SIND LAW REPORTS 
1 S L R 133 Expl ILR 1939 
Kar 597 

226 Rel ILR 1939 Kar 


3t NLR 67 Foil ILR 1939. sSLR 22 Rel IL.R 1939 Kar 
Nag 548 I 330 


5 S L R 136 Foil ILR 1939 
Kar 280 
C S L R 256 Expl ILR 1939 
Kar 50 

10SLR 68 Ref ILR 1939 Kar 
370 

192 Foil ILR 1939 Kar 

64 

12 SLR 104 (PC) Rel ILR 
1939 Kar 475 

15 SLR 47 Doubted ILR 
1939 Kar 409 

61 Rel ILR 1939 Kar 

330 

1 71 Dist ILR 1939 Kar 

385 

17 SLR 263 Rel ILR 1939 

Kar 275 

18 SLR 19 (FB) Foil ILR 

1939 Kar 409 

3 1 1 Fol* ILR ig3g Kar 

43 2 

19 SLR 30 Rel ILR 1939 

Kar 330 

20 S L R 352 Dus ILR !93g 

Kar 75 

23 S L R 43 Foil ILR 1939 

Kar 228 

41 1 Ref ILR 1939 Kar 

55 

24 S L R 132 Ref ILR 1939 

Kar 589 

195 Rel ILR 1939 Kar 

509 

25 S L R 25 Rel ILR 1939 

Kar 589 

374 Foil ILR 1939 Kar 

300 

405 Ref ILR 1939 Kar 

4 l 7 

26 S L R 429 Rel ILR 1939 

Kar 359 

27 SLR 67 Ovmt ILR 1939 

Kar 85 

28 SLR 119 Foil ILR 1939 

29 S L R i2t Rel ILR 1939 

Kar 677 

236 Ref ILR 1939 Kar 

589 

31 S L R 32 Dist ILR 1939 

Kar 330 

30 SLR 88 Ft]! ILR 1939 

Kar 589 

271 Rel ILR 1939 Kar 

330 

371 Rel ILR 1939 Kar 

136 269 

32 SLR 215 Dist ILR 1939 

Kar 330 

415 (PC) Foil ILR 

i93gKar 502 

$76 (PC) 

Kar 204 

—502 Ref ILR 1939 Kar 
283 Rel ILR 1939 Kar 
439 



3* S K.R. Bom L.R 1075 

IP C ) Foil- 1 L.R 1930 
K*r 533. 

I.L.R. KARACHI. 

I LR 1930 Ktr f»4 Rel I LR 
1930 Kar. sol 

— ■■■■341 Rel 1 LU 1939 Kar 
3P3 

2^8 Ref 1 I. R 039 Kar 

AIR (PRIVY COUNCIL! 
191S P C. 81 Foil 14 Luck 483 
1919 PC 55 T.xpl 1 LR 1039 
Nat; 276 

1932 PC 17G Foil II.R 1939 
Nag 318 

1924 PC 221 DiM II.R 1039 
Kar 530 

1923 PC. 75 Dut I.L.R 1939 
Kar 530 

127 Ref 41 Bom L.R 7C0 

155 Ref 1939 F.C.R 159; 

193; IL.R !Qi9 Nag 124 

1 (3 1 Lx pi ILK 1939 Kar 

140 

1929 PC 289 Dut. 14 Luck 277. 

1930 PC 144 Foil. t8 Pat 580 

1931 PC 33 Dut. I L.R 1939 

Lah 11C 

229 Ref I L R 1939 Nag 

5*5 

234 Ref 14 Luck 78. 

1932 P.CL 99 Ref ILR. 1939 

All. 185. 

146 Ref 14 Luck. 442 

165 Foil. 1939 A.L.J. 29. 

«933 P.C. 98 Rel 1939 F.C R. 

1934 P &?’i 6 9 7 3 Ref I L.R. 1939 
Lah 131; Rel ILR 1939 
Nag 569 

213 Rel I.L.R. 1939 Kar. 

330- 

246 Ref I.L.R. 1939 Kar. 

283. 

193G P.C 70 Dist LL.R. 1939 
Kar. 530 

147 Dut. I.L.R. 1939 All. 

602. 

1937 P.C. 274 Rel. I.LR. 1939 

Nag. 160. 

1938 P.C. 77 Ref. 66 LA 177. 
130 Foil ILR. 1939 Nag. 

644. 

175 Rel. I.L.R. 1939 Lah. 

47- 

A I.R. (ALLAHABAD). 

1921 All to2 Expl. I.L R. (i939) 
1 Cal. 530 

325 Ref LL.R 1939 Nag 

>37. 

*924 All 205 Foil I.L.R. 1939 

617 Rel. 1939 ALJ. 582. 

1925 All. 29 Foil. J4 Luck. 247. 

68 Appr. I.LR 1939 All. 

647. 


FOLLOWED, OVERRULED, ETC. xxxv 

>935 All 53 Ref I.L R 1939 Nag 


1925 All 240 Foil ILR 1939 
AH 351 = >939 A.L.J 221 

1926 All 00 Reviewed 18 Pat 
261 

95 Ref >4 Luck 453 

1^7 Rel I L.R 1939 Lah 

3O1 

268 Ref 1939 F C.R 

4«t Ref 1939 F C R 

1027 All 118 Appr ILR 1939 
All 67 

208 Ref I L.R 1939 All 

'5° 

355 Rel 14 Luck 308 

1929 All 85 Ref I L R 1939 All 

150 

267 R» f I L.R 1939 Lah 

221 

677 Ref 14 Luck 453 

-751 Con* {1939) » M.L.J. 

3 Appr I.L R 1939 All 

■914 Ref ILR. 1939 All. 
57 

J930 All 82 Ref ILR. 1939 
Mad. 820— (1939) 2 M L. 

J (*53 

127 Reviewed iB Pat. 261. 

1 80 Foil I.L R 1939 Mad 

338 -=(1939) « MLJ 39- 

443 Ref. 14 Luck. 346 

577 Foil 18 Pat 417 

1931 All 159 Dut. I.LR. 1939 
Mad. 2 16= (1939) 1 M.L. 

J-38- 

•229 Ref. I.L.R. 1939 Nag. 


>37- 


— KX 


(F.B ) Disl. I.L.R. 1939 


659 Disc. 14 Luck. 116 
1932 All. 63 Ref. 1939 A L J 389 

85 Ref 1939 F C R 193 

136 Ref. 1939 F.C R 193. 

653 Appr. ILR. 1939 All. 


657 Ref I L.R 1939 Nag. 

G96 Ref. 1939 F C R. 193 

*933 AH 7 Ref ILR. 1939 AH. 


(>939) 


135 Dist. 

Cal. 471. 

230 Rel 14 Luck. 40. 

281 Ref ILR 1939 All. 

178 

340 Foil. I.L R 1939 Nag 

478 

631 Appl. ILR. 1939 All. 

89 

1934 All. 100 Appr I L.R. 1939 
All 399 =1939 A.LJ. 193 

>39 Appl I L.R. 1939 AH. 

594= >939 A LJ. 428 

152 Ref I.L R 1939 Nag. 

5>5 

795 Kef (>939) » M.LJ. 

604 

974 Rel ILR 1939 Lah. 

156 


>37 

753 Overr 1939 A L J. 

4«9- 

802 Ref 1939 ALJ 9 

898 Foil. 18 Pat 1 14 

9O5 Ref 1939 ALJ 335. 

193G All 213 Rel. 1939 A.LJ 

>38 

507 (FB.) Foil .I.LR 

>939 Nag 383 

^14 FoU I.LR 1939 Nag 

584 Foil ILR (1939) 2 

Cal 68; (1939) t M.LJ 
738 

641 Rel 14 Luck 483. 

• 820 (FB) Foil 18 Pat. 

378 

>937 All. 317 (F.B ) Foil. 41 Bom. 
L R 485 

640 Dist. 14 Luck 456. 

781 Ref (1939) 1 MLJ. 

738 

1938 All 1 Dist. 1939 Rang.L.R. 

140. 

304 Rel. I.L.R. 1939 Lah. 

201. 

1939 All. 262 (rB.) Dut. I.L R. 

>939 Nag. 124 


>939 


1920 Bom 35 Fol 

Nag 285. 

1921 Bom 370 Ref ILR 1939 

Lah. 221. 

1923 Bom 239 Not Appr. I L.R. 

>939 All. 200. 

1924 Bom. 39 Appr ILR. 1939 

AU. 207. 

90 Dist. I.LR. (1939) 2 

Cal 199 

381 FoU I.LR. 1939 Nag. 

641. 

1926 Bom. 140 Rel ILR. 1939 
Kar. 409 

226 Not Foil. ILR. 1939 

Nag 457. 

1928 Bom 177 Ref I.L R. 1939 
Mad 803 (F B J 

245 Ref. 1919 F.C.R 193. 

1930 Bom. it Rel I.L.R. 1939 

Nag 200. 

1931 Bom. 500 Dist 18 Pat. 708; 

Foil. 18 Pat 271. 

1932 Bom. 232 Rel I.L.R 1939 

Kar. 330 

378 Dut. I.L R. 1939 Lah, 

3>9 

434 Foil ILR. 1939 Nag. 

624 

466 Ref I L.R 1939 All. 

435= 1939 A.L.J. 260. 

516 Foil I.LR. (1939) 2 

Cal. 312. 

584 Ref 14 Luck 1 16. 

1933 Bom. 135 Duappr. I.L.R. 

1039 Mad 242. 

185 Rel I.L.R. 1939 Ka 

160. 
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1934 Bom 1 13 Ref 14 Luck 453. 

306 Ref 1939 Rang L R 

!, 7 

385 Rel 1 1 R 1939 Kar 

275 

*935 Rom 198 Foil ILR 1939 
Nag 64! 

1936 Bom 98 Rel ILR 1939 

Kar 60 

277 Dist ILR 1939 Nag 

285 

1937 Bom 476 Rel 1939 ALJ 

1938 Bom 289 Rel 1939 A L.J 

1020 

1939 Bom 63 Ref 1939 FCR. 

*59 

75 Appr ILR 1939 All. 

“ 47 '=* * 939 ALJ 52a 

A I R (CALCUTTA) 

1914 Cal 692 Foil ILR 1939 
Nag 350 

1921 Cal 1 01 Rel 14 Luck 543 

1922 Cal 35 Rel 1939 A L.y 

54“ 

226 Rel 14 Luck 65 

1923 Cal 403 Dut ILR 

All 167 


All 167 
1924 Cal 264 


*939 


jai 264 Disappr ILR 
1939 Mad 242= (i 939) 1 
MLJ 301 

J047 Dut 18 Pat 688 

*9“5jCal 158 Rel ILR (1939) 
2 Cal 1 

318 Rer 1939 FCR *93 

475 Disj 18 Pat 271 

788 Not Foil I L R 1939 

Nag 580 

1015 Foil ILR i93gKar 

378 

1926 Cal 65 Ref ILR 1939 

Bom 173 

248 Rel ILR (1939) 2 

Cal 370 

— — — 610 Ref 1939 FCR 193 
1053 Foil *8 Pat 539 

1927 Cal 32 Not Foil ILR 1939 

Nag 463 

203 Ref ILR 1979 Kar 

428 

285 Foil ILR 1939 Nag 

35° 

509 Ref ILR 1939 All 

« 7 8 

— 522 Ref ILR 1939 All 

150 

538 Ref 14 Luck 151 

1928 Cal 321 Dut ILR 1939 

Lah tig 

— - 8 28 Not Foil ILR iQ2q 
Nag 357 

1929 Cal 203 Foil ILR 1939 

Nag 338 

-724 Ref 1939 FCR 159 

1930 |Cal 252 Dut LLR 1939 

Kar 359 

——539 Ref 41 Bam LR R15 


1931 Cal 779 Foil ILR 1939 

Nag 350 

1932 Ca* 448 Ref 14 Luck 442 
*933 Cal 718 Foil 18 Pat 698 

1934 Cal 7 Foil 18 Pat 698 
532 Rel HR 1939 Nag 

180 

845 Dut 18 Pat 708 Foil 

t8 Pat 271 

1935 Cal 153 Foil (1939} 1 ML 

J 120 

282 Dut ILR 1939 Nag 

580 

648 Ref ILR 1939 AU 

“58=1939 ALJ 66 

760 Ref ILR 1939 Kar 

18 

1936 Cal 18 Foil 18 Pat 698 
294 Dut I L R (1939) * 

Cal 3*4 

3S1 Not Foil 18 Pat 676 

688 Ref ILR 1939 Nag 

*“4 

1937 Cal 99 Ref ILR (>93“) 1 

Cal 1 

J47 Rel ILR 1939 Nag. 


If 


•517 Ref ILR 1939 Mad 
853 

i938Cat 25 Ref ILR 1939 Kar 
502 

745 Ref 14 Luck 442 

AIR (LAHORE) 

Lah 235 Ref I LI 
Mad 820=:(i939) 

J 65a 

1921 Lah 72 Not Foil ILR 
39 Lah too 
3 Appl ILR 1939 All 

1923 Lah 373 Ref 14 Luck 176 
425 Ref ILR 1939 Nag 

641 

1924 Lah 339 Ref 41 Bom L R 

585 

599 Dus ILR 1939 Nag 

■ 680 Diss ILR 1939 Lah 

283 

1925 Lah 344 Not Foil ILR 

*939 Nag 580 

416 Rel 14 Luck 40 

590 Ref 1939 Rang L R 

ig26La1i 45 Rel ILR 1939 Lah 
53 

134 Ref ILR 1939 All 

— ~ ■ 198 Rel ILR *939 Mad 
“4“=(*939) * MLJ 301 

370 Rd ILR 1939 Lah 

275 

607 Ref 1 4 Luck 453 

670 Rel ILR 1939 Lah 

183 

1927 Lah 396=100 I C 922 
Appr 43 CWN 641 = 
41 BomtR 742— tg39 


ALJ 697-1939 Rang 
L R 358 (P C ) 

1927 Lah goo (2) Dut (1939) 2 

MLJ 836 

— 909 Ref ILR 14 Luck 

4 

1928 Lah 382 Ref ILR 1939 

Nag 180 

—562 Rtf (1939) 2 MLJ 

604 

327 Dut ILR 1939 Nag 
*39 

-936 Rel ILR J939 Nag 
5“* 

1929 Lah 23 Dut ILR 1939 

AU 57 

51 Not Foil ILR 1939 

Nag 54 

96 Foil I LR 1939 Nag 

*57 

—399 Rel *4 Luck 40 

446 Ref 14 Luck 176 

605 Ref ILR 1939 Nag 

641 

815 Ref 1939 FCR 193 

1930 Lah 176 Foil I L.R 1939 

Nag 631 

331 Disj ILR 1939 Lah 

3° 

—361 Rel ILR 1939 Lah 

38: 

746 Dut ILR 1939 Nag 

4“3 

755 Ref 14 Luck 176 

—855 Rel ILR 1939 Lah 

408 

1931 Lah 159 Dus ILR 1939 

Lah 381 

600 FoU ILR 1939 Mad 

338- ( *939) * MLJ 39 

630 Foil ILR 1939 Nag 

357 

1932 Lah 188 Ref ILR 1939 

Lah 221 

231 FoU ILR 1939 Lah 

3*3 _ 

356 Rel 41 Bom I- R 308 

426 Rel 14 Luck 483 

627 Appr ILR 1939 Lah 

385 

1933 Lah 159 Foil 18 Pat 121 

172 Not Foil ILR 1939 

Lah too 

473 Not FoU ILR 1939 

Nag 54 

-660 Dus 41 Bom L R 980 

661 Dus ILR 1939 Kar 

75 Ref 18 Pat 544 
1934 Lah 63 Ref ILR 1939 
Lah 408 

—231 Due 14 Luck 116 

324 Foil ILR 1939 Lah 

183 

328 Rel ILR 1939 Nag 

54 

—563 Ref 14 Luck 346 

958 Rel J L R 1939 Kar 

589 

— 979 D |S3 ILR 1939 Lah 

30 



cases followed, overruled, etc. 


1055 Lah 17 FolL I UR tc>3Q 

Bom Pj 

il Duappr ILR. 1039 

Jj6 

c8 Ret I UR 1031 Lah. 

381 

— 144 Dins I L R 1030 Lah. 

295 

169 Foil 1 L R 1930 1 -ah 

3*3 

492 Toll 18 Pat 395 

39S R-l I L R «<13Q Kar. 

.705 IH« I 1. R >93<» All 

6 

-753 R <f I L R 1939 Nag 

-893 Toll 18 Pat 114 

— --919 Ret 1 4 Luck 442 
1936 Lah. soo Rrl JLR 14 Luck 

M2 Rcl I.L R 1939 Kar. 

269 

——239 Ref 14 Luck. 538. 

-271 Dus I UR 1939 AH 

6 

-504 Dm I.LR >939 Bom 

256x41 Bom L R 195 
-511 Ref I UR. >939 A1J 

-519 Appr II.R 1939 All 

-568 Rel J LR. 1939 Lah. 

-781 D>«. I L R. >939 Lah. 
227. 

-853 Ref. (>93g) t M.UJ. 

683 

>937 Lah. >45 Diss I.LR 1939 
Latu 295 

• 182 Rel. I.L R- >939 Lah 

164 

186 Ref I. UR 1939 Lah 

r 3 f 

—346 Dut I L.R. 1939 Lah 

-40I Appr. ILR. 1939 Lah. 
Dm. I.L.R. 1939 Lah. 

-£42 Ref. I.L.R. 1939 All 

647. 

-820 Ref ILR >93 9 Nag, 
235 

-851 Dut. I L.R 1939 Lah. 
1938 Lafj. 347 Ref. ILR. 1939 

Nag 235 

—767 Foil >8 Pat. 114. 

• 842 Ref I L.R >939 Lah 


A.I.R. (MADRAS) 

‘1915 Mad. 449 Ref I L.R 1939 
, Mad. 559 

1917 Mad. 344 Re f >939 F.C R 
*59 

*9-9 ReJ R ' 0*J39> 

*9*0 Mad 14 3 Dus. J.L.R (1939) 
t Cal. 273 


1020 Mad 847jFotl 1039 A L J 
1011 

03 fi Ref ILR (t039l a 

Cal 291 

1922 Mad 83 Foil 18 Pat 210 
I9"3 Mad 323 Rel fttyq) t 
MLJ899 

■ - -337 Ref 1 L R 1939 Mad 
5*5 

562 Dut I L.R 1 030 Nag 

450 

507 Ref ILR >930 Kar 

383 

607 Ref {1939) t MLJ 

334 

1924 Mad 234 Ref 1939 F C R. 
*93- 

455 Rr * ILR >939 Kar. 

55 

— ——437 Ref 18 Pat. 670 
509 Ref. I.LR. >939 All. 

*50. >939 A L J 53 
7 »! Rel / L R >939 Nag 

7<j 7 Ref 1939 F.C R. >93 

>025 Mad 3>6 Com (>939) 2 
MLJ 61 > 

— 639 Not Appr. ILR. >939 

765 Ref 1 4 Luck 44a. 

— 84) Com ILR 1939 

Bom 533=41 Bom L R 

589 

SKK> Not Appr. I.L R. >939 

1926 Mad >a Re! ILR. 1939 
Lah >03. 

225 Foil ILR. >939 Mad 

328 

347 Rel ILR 1939 Nag 

452 

>927 Mad 1 Dist >4 Luck 404 

441 Ref 14 Luck. 1 IS 

Ref (>939) t M.L J. 
7- , 

> Put (>939) * M L I 
I.L R, 1939 Mad 

-yy7 Dus. I.L R, rg3g All. 
207; Dut ILR 1930 AH 
>03 

1928 Mad 38 Rel >4 Luck 453. 

66 Ref. 14 Luck 442. 

21 1 (2) Rcr (>930) 1 M L 

J 64 

226 Foil. I.L R. 1939 Mad. 

65 

2g4 Foil tfl Pat. 539 

496 Held on emjled by 56 

Mad 692; I.L R. >939 All 

546 Ref ILR >939 Lah. 

555 R ef (1939) 1 M LJ 

894 

571 Ref (>939) 2 MLJ. 

604 

• 784 Ref I L R 1939 Nag 

53°- 

929 Foil ILR 1939 Mad, 

328. 



*929] Mad >87 Dist ILR 1939 
Mad 333 

394 Not Foil ILR >939 

Nag 559 

409 Dut ILR 1939 Nag 

2tfi 

443 Foil (1939) 2 M L J 

872 

— —465 Ref { 1 939) rJVf LJ 
770 „ 

50 G Ref 1939 FOR <93 

508 Ref (1939) 2 MLJ 

71O 

61 1 Rel (1939) 1 MLJ 

646 

641 Dist 18 Pat 688 

1930 Mad >54 Ref. 14 Luck 78 

389 Rel 14 Luck 40 

714 Ref ILR >939 Nag 

MS 

— * 844 Ref 14 Luck. 35/. 

• 93 s Mad 36 Corn (1939) 1 

M L J P* 

>20 Rel. >939 A L J 542 

471 Rel I.L R. 1929 Kar 

330 

53> Ref. (1939) 2 MLJ 

284 

601 Ref. ig 3 g ALJ ia8 

797 Ref I.L R >939 Nag 

53° 

1932 Mad. 214 Ref 1939 F.CR 
*59 

227 Ref ILR >939 Nag 

685'Rer l,L R. 1939 Kar 

602 

>933 Mad 80 Rel I L.R (1939) 
1 Cal 63 

— — -105 Rel. ILR 1930 Nag 
20G 

185 Rel ILR. >939 Nag 

266. 

346 Duappr ILR >939 

Mad 78 

• — ■ 659 Appr I.LR 1939 

Mad. 622. 

>934 Mad 573 Ref 18 Pat 670 
— ~ — 664 Rel JLR. 1939 Kar 

>56 

1935 Mad. 318 (2) Rel 14 Luck 

«56 

616 Ref 14 Luck. 366 

890 Ref I L R. 1939 Mad 

776. 

988 Appr I L.R. >930 

All >6a 

1936 Mad. 8 Ref ILR 1939 

Lah 131 

24 Di«t. ILR. (>039) 1 

Cal in. 

1 79 Appr ILR 1939 AU 

>62 

- 470 Ref. 14 Luck. 176 

526 Not Foil (ig39) 2 M, 

LJ 44 

543 Appr I UR. 1039 

Bom 271=41 Bom 1, R 
37>. 

—808 Foil 1939 A I- 1 
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1936 Mad 915 Ref 14 Luck 404 

ggi Foil 18 Pat 114 

*937 Mad 150 Foil ILR J939 
Nag 492 

273 Disappr ILR *939 

Nag 241 

301 (F B ) Rel ILR 1939 

Lah 373 

449 Ref 14 Luck 176 

537 Rel ILR (1939) 1 

Cal 257 

71 1 Foil ILR 1939 Nag 

534 

• 767 Not Foil 18 Pat ft4 

826 Ref (1939) 1 MI j 

77° 

- — —864 Foil 18 Pat 370 

997 Dm *939 A l J 29 

i938Mad 1 Ref ILR 1939 Lah 
*3* 

47 Ref (*939) * MLJ 

476 

360 (rB) Foil 18 Pat 

*55 

394 Ref (1939) 2 MLJ 

753 

688 Ref ILR 1939 Bom 

104 

yi Rel (1939) 2 MLJ 

779 Ref (1939) a MLJ 

796 (F B )Rel 1939 ALJ 

278 

9*4 Dist (1939) 1 MLJ 

450 

*939 Mad 120 (FB) Appr 1939 
ALJ 836 (PC) 


AIR (NAGPUR) 

1918 Nag 66 Foil 18 Pat 509 

1923 Nag 139 Ref ILR 1939 
Nag 221 

i6j {2) Not Foil ILR 

*939 Nag 357 

167 Foil ILR ig39 Nag 

648 

192 Foil ILR 1939 Nag 

580 

X924 Nag 53 Appr ILR 1939 
All 313 

97 Disappr ILR tg39 

All 313 

155 Rel ILR *939 Nag 

52* 

— 308 Dist ILR. t939 Nag 

648 

1925 Nag 108 Dist ILR 1939 
Kar 359 

— — 157 Not Foil 18 Pat 404 

— — 239 Dm ILR 1939 Nag 
**9 

— 270 Foil ILR 1939 Nag 

580 

*926 Nag 29 Ref ILR 1939 

Ni ? 54® 

‘ 306 Dist ILR *939 Kar 

359 


1928 Nag 100 Dist ILR 1939 

Nag 521 

176 Ref ILR 1939 Nag 

274 

199 Rel ILR 1939 Nag 

306 

23“ Foil ILR 1939 Nag 

1 

1929 Nag it Foil ILR 1939 

Nag 478 

— 191 Toll ILR 1939 Nag 

347 

254 Appr ILR 1939 All 

3 *3= *939 ALJ 362 

1930 Nag 59 Dist I L R 1939 

Nag 79 Ref 14 Luck 15G 

1931 Nag 82 (2) Ref ILR 1939 

Kar 12 1 

122 Ref (1939) 1 MLJ 

64 

*34 (FB) Dm ILR 

1939 Kar 241 

1932 Nag 22 Rel 14 Luck 40 
*933 Nag 285 Not Foil ILR 

*939 Nag 347 

287 Ref ILR ig39 Nag 

276 

*934 Nag 171 Rel ILR 1939 
Nag 266 

241 Rel ILR 1939 Nag 

52* 

1935 Nag 46 Ref 14 Luck 492 

48 Ref ILR 1939 Nag 

641 

52 Ref 1939FCR t59 

209 Ref 14 Luck 442 

*936 Nag 69 Ref 41 BomLR 
1007 

*937 Nag 16 Foil ILR 1939 
Nag 285 

91 Ref ILR « 939 Nag 

338 

1 r6 Disappr ILR 1939 

Nag 432 

140 Foil ILR 1939 Nag 

357 „ 

147 Rel 14 Luck 156 

154 Ref ILR 1939 Mad 

358 

2i 0 Rel ILR 1939 Nag 

246 

1938 Nag 183 Ref 14 Luck 176 
39 1 Dm 14 Luck 483 

1939 Nag 57 (F B ) Foil 18 Pat 

429 

AIR (OUDH) 

1923 Oudh n8*Ref 14 Luck 116 

1924 Oudb”255 Not Appr ILR 

*939 Ml 366 

1928 Oudh 45 Rtf 1939 Rang 
LR 594 

1928 Oudh 438 Ref 14 Luck 247 

1929 Oudh 1 17 Dm 14 Luck 223 

1930 Oudh 53 Foil ILR 1939 

Nag 478 

95 Foil ILR 1939 All 

329 

272 Foil ILR 1939 Nag 

4*3 

i93iOudh 307 Ref 14 Luck 538 


1931 Oudh 35* D^appr ILR 

1939 All 647 

1932 Oudh 44 Rel 1939 ALJ 

624 

1933 Oudh 547 Foil ILR *939 

Nag 300 

1935 Oudh 41 1 Rel 1939 ALJ 
559 

*936 Oudh 32 Considered not 
followed ILR 1939 Kar 
432 

*937 Oudh 12 Appr 1939 ALJ 
4 6 9 

524 Dm ILR (1939) 1 

Cal 3-5 

*939 Oudh 145 Rel 1939 ALJ 
tool 

AIR (PATNA) 

1916 Pat 223 Foil t8 Pat 271 
19x7 Pat 38* Ref *939 FCR 
*93 

1918 Pat 507 (FB) Rel *939 

A L J 260 

1919 Pat 373 Ref *939 FCR 

*93 

1923 Pat 96 Ref IL.R 1939 

Mad 820 

159 Foil 18 Pat 210 

445 Rtf 1939 FCR IS3 

1924 Pat 96 Dist ILR 1939 

All ; 

— a? 5, 

319 (1) Not Foil ILR 

*939 Nag 357 

349 Ref 43 OWN 225 

392 Dm ILR (1939) 1 

Cal 349 

*925 Pat *39 Rel I L.R (1939) 
1 Cal 493 

■ 484 Ref ILR 1939 AH 

150 

521 Rel ILR (1939) a 

Cal 163 

588 Ref 1939 FCR 193 

806 Ref ILR 1939 Nag 

*37 

1926 Pat 460 Not Foil ILR 

*939 Nag 580 

1927 Pat 1B9 Foil ILR 1939 

Nag 564 

256 Ref I L R 14 Luck 4 

$928 Pat *99 Ref ILR 1939 
Mad 853 

338 Ref ILR *4 Luck. 

40 

1929 pat 597 Disappr IX R. 
*939 Ml 647 

1931 Pat 137 Foil 18 Pat 213 

1932 Pat j)6 (t) Ref (1939) 2 M. 

—155 Ref ILR 1939 All 

*78 

220 Rel ILR *93sIKar. 

*34 

*933 P 2 * *83' Diss ILR 1939 
Kar 165 

— 3 06 Rel 1939 ALJ 542 



GASES FOLLOWED, OVERRULED, ETC. 


1534 Tat II Foil. I.LR. 1939 
Nag ao6 

1 93 4' Pal 44 Ref 14 Luck 467 

-—324 Foil. I L R 1939 Nag. 

383 

413 Rel.jT.l-R- *939 Nag 

548 

*935 l >at 89 Foil. I LR 1939 
Nag 405 

131 Ref I L.R 1939 Nag. 

158. 

193 Expl. 1 LR (1939) J 

Cal 112 

1936 Pat. 176 Dist. (1939) 2 M.L 

J 475 

434 Foil 18 Pat 133 
, — - 46a Foil 18 Pat. 654 
*937 P« 607 Dim '* 939) 2 M.L. 
J 758 

620 Ref I.LR 1939 Mad. 
870. 

1938 Pat. 16 Ref 14 Luck 467 

137 Ref I.L R 1939 Nag 

564 

>83 Ref I.L R 1939 Nag. 
235. 

A.I.R. (PESHAWAR). 

1935 Pesb 139 Not Foil I LR 
1939 Nag 463 

A. I R. (RANGOON). 

1927 Rang 136 Rel 14 Luck 40. 
1939 Rang. 211 Foil I.LR. 1939 
Nag. 300. 

1930 Rang. 259 Ref 14 Luck. 442; 

Rel. I.L R.(*939) i Cal 8:. 
193* Rang 318 Disc. 14 Luck. 1 J6 

1933 Rang 133 Rel. 14 Luck 40 

1934 Rang 78 Diss 1939 Rang 

L R. 97. 

200 Rel. 1939 A.L.J. 1020. 

1935 Rang 201 Disc & Dist. 
(1939) 2 ML J 325 

240 Ref I LR 1939 Kar. 

275 

263 Re). I.L R. 1939 Bom. 

1,9 „ 

267 Ref *939 F.C.R. J59 

276)Ref (1939) 2 MLJ. 

753- 

193S Rang. 26 Rel. 1 LR. 1939 
Lah. 408 

403 Ref 1939 Rang L R. 

594 

1937 Rang 56 Disappr (1939) I 

M.LJ 582. 

185 Foil. (1939) t M.LJ 

738. 

193 Not Foil. (1939) 1 

MLJ. 466 

396 (F B ) Not Foil. I.L R. 

*939 Lah 77 

506 Ref 14 Luck 366 

1938 Rang 189 Ref 1939 F C R. 

*59- 

273 (F..B ) Foil I L.R. 

1939 Bom 104. 

• 280 Ref. I L R 1939 Nag 

235- 

392 (FJ! ) Ref. (1939) q 


MLJ 604 
A.I.R. (SIND) 

192G Sind 15 Rel I L R 1939 
Kar 580 

78 Dist I L R 1939 Kar 

91 Rel 14 Luck 40 

stBDiss ILR 1939 Bom. 

256=41 Bom L R 195 

1928 Sind 7G Ref 14 Luck 351. 

1 18 Ref 14 Luck 1 16 

176 Dist ILR 1939 Kar. 

385 

1929 Sind 209 Foil ILR. 1939 

Kar. 409 

1930 Sind 16 Foil. I L.R. 1939 

Kar 409 

225 Kef I.L.R. 1939 Kar 

449 

1931 Sind 107 Not Foil I.L.R. 

*939 Nag. 357. 

1932 Sind 1 15 Cons. & Not Foil. 


ILR 1939 Kar 432. 
-177 Foil ILR — 
4*9 


*939 Nag. 


1933 Sind 82 Disc 14 Luck nG 
341 Divs. ILR. *939 Nag. 

367 

384 Dist. &. Expl. I.LR. 

1939 Kar. 156. 

1934 Sind 22 Dist. ILR J939 

Nag t8o 

100 Not Foil. I.L.R. 1939 

Nag. 109 

1 to Ref ILR. «939iKar. 

121. 

200 Rel. I.LR. 1939 Lah. 

35*- 

1935 Sind 73 Cons. & Not Foil. 

ILR. 1939 Kar. 432. 

200 Rel I.L.R. 1939 Kar. 

422. 

*937 Sind 95 Ref. I.LR 1939 
Nag 235 

99 Com. 41 Bom L R 970 

181 Ref. I.L R 1939 Mad 

4*5=(*939) * MLJ 261. 

208 Dist & Expl. I.I. R. 

1939 Kar. 156 

1938 Sind 38 Ref I L.R. 1939 
Lah 131. 

46 Foil 18 Pat 121 

73 Ref I.L.R. *939 Kar 

283 

INDIAN CASES 

5 I C. 107 Ref ILR 1939 All. 

484=1939 A L J 245 
582 Dist. 18 Pat. 267. 

6 I C. 259 Ref ILR. 1939 Lah. 

*96 

7 I.C. 436 Foil ILR 1939 All 
: *939 A L J 166, Ref 

~j) 2 MLJ 233 
jt Rel I.L.R. 1939 Lah. 
, 408 

9 I C 33 Foil. 18 Pat 210 
13 1 C 161 Rel. 14 Luck 65. 

313 (1) Ref I LR. 1939 

Lah 433 


1G 1 C 162 Dist t8 Pat 76 
I7IC 302 Appr ILR. 1939 All. 
5*8 

389 Ref ILR 1939 Lah 

23 

18 I C 70 Appr ILR 1939 All 
220 

— 21 1 Foil ILR 1939 Nag. 

580 

389 Ref (1939) * MLJ 

582 

18 I C. 66 Foil I L R 1939 Nag. 
580 

20 I.C 767 Ref 1939 Rang L R. 

4f>3 

21 I C. 765 Dist. I.L.R 1939 All. 

2*7 

24 I C n6Appr. ILR 1939 All 

195 Appr I.LR 1939 All 

647 

25 1 C. 499 Foil I.L R. 1939 Nag 
580. 

989 Rel I.L R. 1939 Kar. 


29 1 C. 264 Appr I.LR 1939 All. 

67 

30 1 C 224 Appr ILR. 1939 All. 

3*3= (*939) A LJ. 362 
32 I C 489 Foil (*939) 1 M L J. 
429 

36 I.C 702 Ref ILR. 14 Luck. 

4- 

37 I C 813 Ref j 8 Pat *90 
Dist (1939) 2 MLJ 


38 I C 2io Foil 18 Pat. 213 
248 Ref ILR. 1939 Mad 

4*5= (*939) * MLJ. 
261. 

39 I C 135 Ref ILR 1939 Lah 

433 

405 Diss ILR (1939) 2 

Cal 226 

613 Dist ILR 1939 All 

484=1939 A LJ. 245. 

41 I C 542 Foil 18 Pat 378 

42 I C 975 Rel. 1939 ALJ 542 

43 I C 154 Ref 14 Luck. 65 
300 Dist ILR 1939 All. 

484=1939 A .LJ 245 

351 Foil. 18 Pat 434 

370 Foil ILR 1939 Nag. 

465 

865 Diss ILR (1939) 2 

Cal 33. 

44 I C 94 Rel. 1939 A L I 7*- 
3^4 Ref I LR. 1939 Lah. 

46 I.C. 465 Ref 14 Luck 106. 

47 I C 771 Dist I L-R- *939 Nag 

478 

907 Dist ILR. 1939 All. 

103 

48 I C. 1 19 Re! 1939 A LJ. " 

49 I.C. s8g Foil. 18 Pat. 640 
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50 I C 296 Rel ILR 1939 Nag 
45 2 

337 Dist 18 Pat 101 

52 I C 130 Diss ILR 1939 Lah 

35* 

54 I G 159 Ref I L R 1939 Nag 
498 

473 Ref ILR 1939 Mad 

803KFB) 

— ——794 Foil ILR 1939 Nag 

55 I C 515 Diss 43 C \\ N 1242 
Ref 14 Luck 351 

763 Dist j8 Par 434 

57 I C 171 Rel 1 1 R 1939 Lah 
345 

9 40 Rel ILR 1939 Lah 
53 

53 TIG 290 Rel ILR 1939 Nag 

266 

■ ■ - 3 54 Ref ILR 1939 Nag 
158 

60 I C 318 Not Foil 18 Pat 39a 

62 I C 687 Ref, 43 C W N 539 

— 720 Not Foil 18 Pat 181 

63 I C 140^011 ILR 1939 All 

403 — >939 A L J 97 
66 I C 741 Rel ILR 1939 Lah 
35* 

70 I C 539 Foil 18 Pat 404 
541 Foil 18 Pat 404 

71 I C 983 Dist ILR 1939 All 

382 

72 I C 705 Diss 43 C \\ N 57 

73 I C 782 Appr I L R 1939 All 
57 


78 I C 953 Rel ILR 1939 

156 


Lah 


*5*> 

80 I C 901 Foil 43 C W N 453 
85 1 C 366 Ref 14 Luck 156 
go I C 774 Dist 18 Pat 434 
“IC 373 Rel *939 A L J 460 
ILR 1939 Lah 

- — - LR ig39]Lah 

*56 

94 I C 707 Ref 14 Luck 156 

95 I C 47 Ref 43 C W N 242 
99 I C 424 Dist 18 Pat 434 
too I G 264 Ref 14 Luck 44" 

479 Foil 18 Pat 571 

794 Dist 14 Luck 435 

102 I C 626 Ref 14 Luck 515 
630 Disappr ILR 1939 

All 313 

104 1 C 443 Diss 18 Pat 544 
109 1 C 633 Rel ILR 1939 Lah 

1 1 1 I Ref 43 C W N 250 

1241 C 818 Rel 18 Pat 101 
129 1 C 224 Rel ILR 1939 Lah 

373 , L 
370 Rel ILR 1939 Lah 

399 

824 Foil 18 Pat 267 

131 I C 14 Ref 43C WN 978 
*39 1 C 761 Dist 14 Luck 277 J? 

851 Ref 14 Luck 164 

141 I C 421 Dist 43 C \V N 352 
*5* I C 938 Dist 43 C W N 947 
l. 4, 162 I C 624 Rel ILR 1939 Lah 


163 I C 443 Rel ILR 1939 Lah. 

283 

164 I C 545 Foil I L.R. 1939 

Nag jog 

168 I C 17 Ref 18 Pat 544 


CRIMINAL LAW JOURNAL. 
2 Cr L J 44 Ref I L.R 1939 Nag. 
*39- 

13 Cr L J 197 Ref 43CWN 120. 

491 Ref 1939 Rang L R 

* *7 

i8 Cr L J 382 Ref 14 Luck 328 
igCrLJ 321 Ref 14 Luck 172 

25 Cr L J 704 Foil 18 Pat 485 

26 Cr L J 302 Ref 4: Bom L R 

98 

1498 Ref 14 Luck 328 

1596 Ref 14 Luck 172 
27CrLJ 332,Ref 14 Luck 172 
28 Cr L J 70 Foil ILR 1939 
Kar 165 

3oCrLJ 219 Ref 14 Luck 401 
32 Cr L J 56 Ref 14 Luck 32B 
250 Rel (1939) 1 MLJ 

649 

483 Foil 18 Pat 485 

34 Cr L J 334 Ref 1939 Rang L 
R 294 


847 Dist 43 C W N 443 

36 Cr L J 1380 Ref 14 Luck 328 

38 Cr L J 530 Diss ILR 1939 

Lah 1:9 

1062 Ref 43 OWN 360 

39 Cr L J 575 Dist 1939 ALJ 

1026 
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I— INDIAN DECISIONS. 


See alio H) C P LAND REVENUE ACT 
(2) CO SHAKERS— AB\ni 
f3) Custom (Punjab) 

(4) LANDLORD AND TENANT 
— * ‘Nature of — Right t of f orient entitled to plot! in. 


ADMINISTRATION SUIT. 

dant — If justiGes passing of final decree straightaway. 
See PRACTICE. 1939 M.W N. 360 = 

AIR. 1939 Mad. 671. 
• Settled accounts — When re opened — Specific aver * 
j ment of error! — Necessity for in pleadings. 


The sillap 
entitled to { 
when they re< • 

the commor 
GEUCAL Ge 
CIR 


Sale of house in by tenant to co-sharer— Other 

co sharers, if can sue for Joint posse«sion. See CO- 
SHARERS— ABADI. 1939 A.W R. (H.C ) 840. 

ABANDONMENT. 

Claim. See (1) Agra TENANCY ACT S. 107. 

(2) C.P. Code, O 23, R. 1. 

Holding See LANDLORD AND TENANT. 

Plea See PRACTICE. 

Tenancy See Landlord AND TENANT. 


contain any Iraudulent entries When a party seeks to 
re-open a settled account, there must be in the plead- 
ings some direct, distinct and specific averment of 
errors to entitle the party to open the account. ( Abdul 
Cham and Stng.xroielu Mudalsar , //.) ANANTHA 
PADMANABHA BHATTAt' SUBBA RAO. 

17 Mya L J. 200 =44 Mys H C R. 19. 
ACKNOWLEDGMENT. See (1) CONTRACT Act, 
S 25(3). 

(2) Limitation Act, 
Ss. 19 and 20 


ABATEMENT I 

Appeal. See C P CODE. O 22, Rr. 3 & 9. 

Cause of action. See C P. CODE, O. 22, R 1. 

Rent. .SVe(l) LANDLORD AND TENANT. 

(2) Bengal Tenancy act, s. 38. 
Suit See Agra Tenancy act S 44. 

Wrong. See TORTS 

ABDUCTION See Penal Code, SS. 363, 366 and 
367. 

ABETMENT See PENAL CODE, SS 109 AND 114. 
ABSCONDING. See Crimin** '•*»**» 

ABWAB — Kalhtan and Mutar, 

See Bihar Tenancy Act (as ■ ■ 

20 Pat L T. 88= ■ . >, 

ACCOUNTS See alto (l) DEBTOR AND CREDITOR 

' (2) Hindu Law— joint Family. 

(3) Limitation act, i>. 19. 

(4) mortgage. 

(5) Partnership dissolution. 

(6) Principal and agent. 

(7) Stamp act. art. 1. 

(8) Trusts and trustees. 

- -Suit for— Doty of Court to pass preliminary 
before final decree — ’Suppression of accounts by defeo 


ACQUIESCENCE— essentials of 

Acquiescence imports full knowledge and it is no 
more than an instance of the law of estoppel Apart 
from the full knowledge required, there must be some 
lying by to ihe detriment of the other side {.Stone, C. J. 
and Pose. J .) KUWARJI v. BHURELAL. 

182 1 0. 627 = 12 P.N. 9 = 1939 N L J. 136= 
AIR 1939 Nag. 163. 
“ADJUSTMENT" — Executory agreement— If cao be 
adjustment See C. P. CODE, **. 47 AND O 21, K. 2. 

I.L R. (1939) Kar. 725 
■ "* - ' ni 7 SUIT — Constructive trustee— 

, trustee will not be liable except 

i proved to have received {Sir, 
Jayaiar.) ATlSUKHLAL * NATVARLAL. 

183 I C. 885 = 12 R P C 78=6 BB. 26= 
1939 O.LR. 686= A I R. 1939 P.C 238 (P.0 ). 

Hindu joint family — Death of father— Absence 

of separate property— Creditor's suit for administration 
—If lies See C. P. CODE- Ss. SO, 52 AND 53. 

1939 M.W N. 493=AIJB 1939 Mad. 652. 

Pleader *s fee — Property involved t north Rs. 

1,24,000 — Suit nationally valued at Rs. 800— Calcu- 
lation of feet— Bam of. 
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ADMIRALTY. 

The subject matter of a suit is the actual value of the 
property to which the plaintiff would be entitled if the 
suit succeeds and not the notional figure at which the 


adverse POSSESSION 

There is nothing in Art 28 of the Regulations for 
preventing coll sion= at sea w hich exempts a steamer 
from giving sound signals to a country craft Failure 


Rs 800, which the plaintiff had chosen ( Broomfield 
and Maekhtl J] ) NARK MU v BABURAO 

41 Bom L R 413 = 18310 655<=12RB 117 ■= 
AIR 1939 Bom 299 


loss or damage flue to the wrong! ui acts of the aeten | 


Abdulla v S S ‘Ellora ’ AIR 1939 Sind 349 
■ ■ " Collisiin— Actionability— Carrying of wrong 
lights by one ship misleading another — Suit by owner of 
former against latter for damages — Maintainability 
If a ship by carrying wrong lights or by navigating 


perhaps best be expressed as doing something which | 


ordinarily to be found in a competent seaman, or a 

breach of regulation either internal r ' T • 

governing navigation or equipment, or 

inefficient or defective condition of tl 

equipment Extraordinary shill or ex 

gence is not expected but that degree of shill and that 1 

degree of diligence, which is generally to be found in 

persons who discharge their duty {Dsns, J C) 

YOOSAF SACAR ABDULLA rSS‘ ELLORA ’ 

A IB 1939 Sind S49 


abroad dead or bankrnpt a suit does not lie against the 
ship but against the owner {Davis J C ) YOOSAF 
SAGAR ABDULLA V S S 'ELLORA” 

AIR 1939 Sind 349 

■ ■ —Regulations for preventing collisions at sea 

Art 28 — Failure to give sound signals to country era ft 
In open sea — Effect of 


show that failure to gate sound signals did not con 
tribute to the collision (Davts, J C'i YOOSAF 
SAGAR ABDULLA v S S “ELLORA." 

AIR 1939 Sind 349 

. . ’ ' ■ . can succeed on 


0 prove his case 
must succeed or 

, j r ty may be fal«e 
This will disentitle that Dartv to recover, but it does not 
must be held to 
i be entitled to 
s principle which 
wen applied 
ust recoier only 

seiunaum auegaia et probata i He rule that proof 
must not be at variance materially with pleadings and 
that a party must state in his pleadings the material 
facts on which his case re«ts and in order to succeed 
must prove those material facts must always remain 
one of the essentials of legal procedure {Sen, /) 

Navigation Co v S S ‘Janar 
A J B 1939 Cal E13 

* ** ■*■ See Evidence act, S 31 

r admission— When can be ws hdrawn 
ikes a gratuitous admission that the 
— 1 *■ 1 1 tain estate and 

1 there is noth 
said admission 
withdraw the 
{Col! tster and 

nivar Fatima 
: = 12 R A 38- 

1939 All 348 

feint ot law — Admission by legal practitioner — 

rw R-.C. t n „_P .... - nre See l egal Prac 

181 1 C 721 

* ■ • of— Applicability in 

son’s name — Inference 
See Benami-Presumption AIR 1939 Pat 462 


Agent or co owner— Possession by 
Animus 

Burden of proof 
Co owners 
Co sharers. 

Encroachment 

Entry In revenue papers 

Essentials 

Females— Acquisition of title by 
Interruption 
Landlord and tenant 
Mortgagor and mortgagee 
Office of mutawalli 
Pardanashln lady 
Payment of rent 
Possession under invalid title 
Revenue papers See Entry in Revenue: 
Papers 

Service tenure. 
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ADVERSE POSSESSION— Acquisition of title 
— “ A'futntte* of title— Possession by tenant 
If « tenant does not claim in himself proptietary 
nght« but claims only a subordinate right that of tenant, 
the effect of his possession for mote than the statutory 
period ts to mate the land so possessed a part of his 
tenancy (Milter ami Sen, JJ.) ABDUL I vTlF r 
,\ an AB KHtJEH IUBIBVLIa. 69CEJ 28 = 

A-IR 1939 Cal 354 

- Agent or to earner- — Pet tent on by 

Ouster apart, a man's posses' ion by hl» agent is not 
dispossession bv his agent 1 he like is true between co 
owners (iir C«ff< Ranhm 1 CaDIJa UmMA v I)ON 
MaNISAPBU 1939 AC 136 = 

180 I C 971 = HE PC 204 = 
A.I.B 1939 PC 63 (F O ,i 
Am reus — Permissive pr tsetnon — Presumption 
— Pro forty belonging to nut her held and enjoyed by ton 
— Inference of enjoyment on behalf of mother 
The que'tion of adverse possession depends upon 
animus In the case of property belonging to a mother 
which is held b> her son, hai mg legarrt to the relation 
ship between the parties, the frima facte , 
would be that the possession and enjoyment 
is on behalf of the mother (Penhtaram u 
VeeRaBHADRAYSA v feEETHAMMA 

1939 M * 

Buraen of proof 

Where in a suit for pO"C'»ion of property the title of 
the plaintiff, as well as the possess- n of the defendant 
for more than 12 years before suit are established and 
the plaintiff pleads lhat he has let the defendant in pos- 
session as a tenant but lhat has not been proved and 
the defendant pleads adverse possesion, the burden of 
proof, in such a case, is on the defendant, and if he does 
not establish adverse po"ession, the plaintiff is entitled 
to a decree for possession. (Bose.J ) _MeH£RBAN 


I ADVERSE POSSESSION— Essentials, 
to set up adverse possession against the plaintiff. 

( SjH/itmol, /.) Allabux r> Issakh Mahomed. 

1939 M.LE 176 (Civ.). 
Entry in revenue papers — Shamiiat deh — 
Mutnalh in cultivating pones non — A r > rent paid to 
proprietary body —Effect on title of latter, 

* "'here a portion of the Shamiiat deh was shown in 
the revenue papers to be in the pokes' ion of a mutwalli 
I of a hhanhah, who cultivated the land through bis 
I tenants paying no rent to the proprietary body because 
I he Scried the hhantah. 

1 Held, that the title in the land still vested in the pro- 
| prieiary body who had Risen the usufruct to the 
muttualit, tar the time being, /or the purposes of the 
| hhjr,tah (Teh Chand, J) GHULAM MOHV-UD- 
I Din i> mohammad Din 41PLR 283 = 

AIR 1939 Lab. 313. 

I Entry in revenue fapert as tenant bill tasGya. 

I Where a person is in possession of a certain plot as 
I tenant, his possession cannot become adverse to the 
I original proprietor merely because he is entered as 


• <■ • . <• .. ■. : 


— - — Eisentials—eVotice of hostile title to <rwttcr~- 
I Necessity — Jeroyatl land tn samindart torentgly helmed to 
I he mam hut later dnctnered to he jeroyalt — Non payment 
of rt„t by occupants for 12 years— If creates rent-free 
title — Belief of octufantt of proprietary rights— Efftet 
of. 

Adverse possession in order to become a basis of title 
must be brought to the notice of the owner. Where 




nut. 


te — 


V . HAJI MaHuMEv ujii amiuivu. 

I LB. (1939) Ear G97 = AIR 1939 Sind 315 
Co sharer t — Things to be prated — Exclusive and 


■ — At 

Essentials— Right of fishing rr 

— Be el drying up m hot seatons — Comtux^r t - 
Tn «rder to acquire title by pr-s^^jj 

on, the trespasser must show r-~ ~ i ~" 

juate in continoity, pablicry j— 
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ADVERSE POSSESSION— Essentials | ADVERSE POSSESSION— Mortgagor and mort- 

— Essentials — Land used by neighbour for over 12 

years— Land not of present use to owner but convenient 
to neighbour— User— If amounts to prescription 

Where a small piece of land which u of no present use 
to the owner who is not a resident of the locality, and 
which is convenient in many ways to his neighbour 
whose house adjoins the land, is used by the latter in 
various ways without objection for over 12 years, such 
user does not amount to adverse possession agai 
owner i and is insufficient to give a title to the 1 
adverse pos'esnon Such acts of possession car 
effectively taken notice of at once by the owner 
whose interest they are exercised ( Vartn 

r‘ i 


gagee 

chanar, Lakshmana Rao and Gentle JJ ) DHARA 
PURAM JANOPAKARA NIDHI, LTD v LAKSHM1- 
NARAYANA CHETTJAR ILG (1939) Mad 803 = 
182 LC 999 = 12BM 239-49L-W 671 = 
1939 MWN 488*= A I R 1939 Mad 456= 
(1939) 1 ML J 802 (PB) 

1 ■ Interruption —Declaratory decree— Effect of 


- — t itn ijjii on — A iu mum in execution of decree 

—If interrupts adverse possession of stranger 

An attachment in execution of a decree does not 
dispossess the party in possession and it does not inter 
rapt the adverse possession of a stranger holding 
adversely to the judgment debtor as possession of a 
stranger Is not affected or disturbed by an attachment I 
( [Varadaehartar Lakihmana Rao and Gentle J J 1 ‘ 
DHARAPURAM JANOPAKARA NIDHI LTD v LAKSHM1 
NARAYANA CHKTT1AR I L R (1939) Mad 803*= 
18210 999 = 12 RM 239 = 49 X. W 671 = 
1939 MWN 488 =A I.B 1939 Mad 456- 
(1939) 1M I, J 802 (PB) 

■ Interruption— Attachment of property— Claim by 

adverse posse nor — Dismissal on ground of delay— 
Omission to file suit within one year — Effect — Sale 


cannot deprive him of the benefit of his prior possession 
The finality of the claim order cannot be invoked even 
by the particular decree holder who is a party to the 
claim order and Jn respect of the very decree which i* 
then under execution unless he is proceeding to bring 


12 EB 103 = 41 Bom LR 497= 
AIR 1039 Bom 261 

/ ute> ruptt on — Effect of 

An interruption in the occupation or possession of the 
person claiming title by adverse possession is sufficient 
tofcrea' J t and 

Agarw SHNA 

MADH 89 = 

364 

n/oy 

ment of whole property without title — Acquisition of 
right to undivided share subsequently by right of sueces 
sion— If alters character of peuetsion or arrests 
course of limitation 


The adverse character of the possession held by a 
person is not changed by reason of that person subse 
share in the projierty 
who has been in enjoy 
r on becomes entitled to 
operty under a right of 
tr Vne character oi his 
f limitation ( Patan/ah 
rTY r MUTHUSWAMI 
50 L W 671 

- m „ «. a u -Khorposhdar adversely 
enjoying usufruct of adjoining jungle belonging to 
grantor— Title acquired by See Limitation ACT. 
s 28 5 BE 676 = 18110 777 

Landlord and tenant — Non payment of rent for 
<wer\2 years— If creates rent fret title to land 


. the judg 

■ ■ , otherwise 

.. ■ o take any 

farther steps In execution of that decree it cannot be 
held that the prior possession of the claimant Is broken or 
that he Is estopped from pleading bis prior posse*sion by 
reason of the order dismissing his claim and his omission 
to file a cult under O 2l, R 63 C P Code iyarada 


so.*.* 4 j4~A_i.lt 1939 Pat 258 
—Mortgagor and mortgagee— Mortgagee, if can 
assert adverse possession 

A mortgagee who enters into possession of the mort 
gaged property in his capacity as a mortgagee can never 
during the continuance of the mortgage assert any 
adverse possession aga nst the mortgagor The mort 
gagor's right to redeem remains alive for sixty years and 
1 no question of adverse possession arises until after the 
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ADVERSE POSSESSION— Mortgagor ana jnort- 
gagee 

expiration of that period {Rowland and Chatteru, 
JJ.) 1YAJID ALI v ALtDtD KHAN 181 I C 121“ 
12 R.P. 222 =6 BE 19 

Matgagor end mortgsgee — Mart [apt In fosses- 

non — If saw grtsert'e a [asm it nor t [a for 
In certain drcumMances a mortgagee in pos*e*sionean 
prescribe against the mortgagor, though generally he 
cannot {Fail Ah and I'arma, JJ ) BaLDEO SINGH 
r. Muhammad Akhtar. 181 IC 604 = 

1939 PWN 331 = 20 Pat L T 399 = 
AIE 1939 Pat 488 

Office of mutawaDi of mosque — Acquisition of 
by prescription — Society registered under Societies 
Kegiitn'ion Act— Management of mosque as muttawalli 
adversely to person claiming to be mutawalli — Effect 
Sts Societies Registration act. S 20 

, 60 B.W 731 

— Pardanashm la ly — Potstt St on adierse to farda- 
mshsn — If should le Ir ought home to ktr knr-tledft 
To cons'itute adverse possession it is generally suffi 
cient that tbe possession is overt and trithout any attempt 
at concealment so that the person against whom time is 
running ought if he exerases diligence, tc 
what is happening A person whose ngh • 
openly usurped cannot be heard to plead t • 
was not brought to hi» notice But this . • 

to the case of a pardanastun woman behind the purdah, 
who ouy noi be aware of or might not know what 
was happening notwithstanding the exercise by her of 
due diligence so far as she could The Court should be 
alert to protect the interests of a part • 
and should, in her ca-e, rely more 
presumptions {Davis, JC and Coio j ' ■ ■ 

AGANMALt "• 


AQEA PRE EMPTION ACT (1922), S. 9 


there is sn exclusion or ouster of tbe other co sharers 
| (A luiher/ta and Lattfur Pah man, JJ ) KlTAL ALI v. 

1 Anil bhiari Dutta. 43 C.W N 877-= 

70 0 L J 93= A I R. 1939 Cal 723. 

| Inam grant of ownership of soil— Trees on 

land occupied by khots, dharekaris and permanent 
tenants prior to grant— Latter cutting, selling and remo- 
sing trees for over thirty years openly, constantly and 
without inamdai’s consent and without protest from him 
l — Etfect of. Set Cra nt— Construction. 

41 Bom.LR. SOS. 

| Service tenure — Non performance of service for 

l over 12 years— Effect of. Sre GRANT — SERVICE 
grant 1039 P.W.N 99 = A IE 1939 Pat. 362. 
AOBA PRE-EMPTION ACT (XI OF 1922)— Seofe 
| — Recourse to forsner rules of pre-emption — If ptr- 
i mi sst He 

I The Agra Pre-emption Act was intended to consoli- 
date and amend the U# relating to pre-emption and 
therefore it pnrports to contain the whole of the law of 
- « — — i .u„ a.. — **nd that 

• • s of pre- 

• ■ met and 

I l.hU ilstoy; Au /eo-loiIU, 625 = 

11 E A. 693 = 1939 AWE (H C ) 110 = 
1039 A I. J. 253 = A I E 1939 All. 263. 

S 4(1)— Plaintiff and defendant claiming equal 

1 — ** D ro tf a , to— Onus. 

party that asserts 
proprietor merely 


1939 A.W.B. (B E ) 240 
■ Porsesnon under invalid title— Exchange neither 
stamped nor registered — Possession for ozer 12 years — 
Effect. 

W here a deed of exchange did not convey any title in 
asmuch as it was neither stamped nor registered, but a 
party was in possession undisturbed and for over 12 

concerned, (s 

1939 - . 

Possession under invalid title — When adverse 


Dwarka PERSHAD. 1939 A.W E (H C.) 408= 
1939 E D 365= A.I.E 1939 All 618 
- -Possession held by wrongdoer for less than 


arc ordmg to law. On the death of such wrongdoer, 
therefore, whatever right he has in the property devolves 
upon all his heirs. If possession Is continued only by 


resumed muafi — If 'to sharers'— Taking part in ad- 
ministration of the afTatrs of the mahal — Meaning of. 

Where the owners of specific plots of resumed 
muafi are found to have an interest in the joint lands of 
the mahal and also to have a voice in the administration 
of the affairs of the mahal, they cannot be regarded as 
‘petty proprietors’ at defined in the Agra Pre emption 
Act S 4(7), but must be held to be ‘co sharers’ as 
uch proprietors of a 
ointment of a lambar- 
the ‘administration 
l Ahmad and Bajpai, 
I JJ .1 ClllKANJl GAL v UIHtlwi LtL. 

1039 AWE (H C ) 722. 

• 1 'o sharer’ — 'Petty proprietor’ 

; of resumed muafi — When 

1 plots of resumed muafi in 

vithin the meaning of the 
definition of that word in S. 4 (1) of the Agra Pre emp- 
tion Act, they not being ‘petty proprietors* within the 
meaning of that term as defined in S 4 (7) of the Act 

’ — .i-i—i. - ipointment of 

■ mahal, they 

■ in question. 

■ anlI LAL r. 

■ ■ . (HO) 863. 

•fers to' land' 

or 'mahal'. 

The word ‘which’ occurring in S, 9 of the Agra Pre- 
emption Act can refer only to ’mahal’ and not to ‘land’ 
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AGRA PRE EMPTION ACT (1922', S 11 
in the section Apparently the intention of the Iegtsla 
ture in making the provision in S 9 of the Act is that a 
person who had at one time been a proprietor in a 
maha! and oho still held an ex proprietary tenancy in 
any part of the mahal should not be prevented by a 


1939 A WR (H C ) 496 = A I E 1939 All 618 I 

S li— Sale by tent free '* 

rise to a right of pre-emption d 
ACT. SS 1 86 and 192 193E ■ 

■ ' -S 11 — Scape and appltcat , t 

emption tf accrutt on the exercise of the right of 
repurchase by the or t gtnai owner 

The right of pre emption recognised by the Agra Pre 
emption Act does not accrue on the exercise of the right 
of repurchase by the original owner S 11 1 
is exhaustive of [he cases in which the right 
turn accrues and ts confined in its operatic 
where a co sharer tells any proprietary inter 
etc The right of repurchase when exerci 
tantamount to the sale of the property withi 
ingots 11 The section applies only to cases oil 
voluntary sales and not to transfers in pursuance of 1 
agreement to re transfer (Iqbal Ahmad /) ChuNNi 
LAI. V RAM Prasad 1939 AWE (H C ) 815 I 

3 12 — Araudan — Co sharer in the 

khewat— // has the right of pre-emption 

By S 12 of the Agra Pre empuon Act a copatc 
in a petty proprietary interest has the right of pre t 
on Wheie a plaintiff is a co sharer in the sa i 
khewat In which the arazidan in dispute is situated he | 
has a ngnt of pre emption t Iqbal Ahmad /} 

Rat v Suraj Kumar Singh 

180 IC 625“ 11 E ‘ 

1938 AWE (HO) 817= A IB 1939 A — 

— ■ — -Ss 14 and 15 —Scope — // exhaustive of modes 
of destroying right of pre emption— Notice, if obit 
gatory — Oral communication and refusal to purchase — 
If enough 

Ss 14 and 15 of the Agra Pre empti 
prescribe the procedure by which a vendor 
end to a co sharer’s right of pre emption 
exhaustive of all the inodes open for de'trc 
right It is not obligatory on a vendor i 
notice prescribed by S 14 It is open to a venuor io i 
oraYly inlorm a “ v •>**- \.«_ 

of his Intention 
purchase the p 
exercise the ngi 
BhOra Singh 

11 ■ . 

• 1 3 16 — ii man managers refusal to purchase \ 

property — If affects right of pre emption of other f 
member/ 

Where the manager of a joint Hindu family refuses 
to purchase the property his refusal disentitles the other 
members to enforce the right of pre emption His 
refusal to take the property in the exercise of the neht 
of pre emption is binding upo 
family ( Iqbal Ahmad /) 

182 : »■ : . 

1939 A W R (H 0 ) 254 .■ 

3 15 — Refusal to pure/ 

Hindu family — Suit by any ot 
Hen — ■Mamtai nabihty 


AOEA PEE EMPTION ACT (1922), S 20 
The exercise of the right of pre-emption by the 
manager of a joint Hindu family must necessarily be on 
behalf of the members of the family Hence the refusal 
by the manager of a joint Hindu family to purchase 
certain properly is binding on all the members of the 


price — Items 


of consideration 


substitution for 
tn a pre emp- 
substitution, to 
of sale consi 

deration when as a matter of fact those items of consi 
deration have changed hands Where one of the items 
of consideration for the sale is the payment and dis 
charge of a mortgage debt incurred by the vendor 
-* *• tiff in a 

ition on 
Raining 
nforce- 
RAI v 
741- 
looa A xj J 935 

— S 17 — Actual price — Onus 

Where the circumstances attending a sale are "och as 
to cast a doubt 0 n the genuineness of the price as 


Ss 19 and 20 (as amended ) — Gift by vendee to 


whom he is the manager and who happens to have a 
superior right of pre emption to that of the plaintiff, but 
the deed of gift does not mention any que tion of pre 
emption having been raised or the transfer being in 


SS 20 and 22 — Defence based on S 20 — If open 

Pre emption Act is 
of a suit brought 
t and Verm a, JJ ) 
* ASHAO 

■ ■ ,■ ,72 = 12RA 148=* 

1939 A L J 344*= 
AIR 1939 All 380 

! —3 20 — Gift by manager of jmnt Hindu family 

| to co vendee to avoid decree for pre emption— If a benefit 
to the estate — Co vendee ‘f acquires indefeasible interest 
i — Suit for pre emption tf can he 
| Where the manager of a joint Hindu family who was 
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AGRA TENANCY ACT (1901) 
cannot tie as provided bj *>. 20 of the Agra Pre eruption 
Act. (Fennrt and Verm a. JJ ) MOHIR Alt KHAN 
p. Ealdeo PRASHAD l.L B. f 1939) AIL 305*» 
183 I C 672 *> 12 R_A. 148-= 
1339 A. W.B (H 0)157 = 1939 A.LJ 344 = 
AIR 1939 All 380 
AGRA TENANCY ACT (II OF 1901)— Super., mfo 
t\tie* cf a different lennre e* a tenant — Effect— If 
tame* nt t to merger 

When a tenure different in character from the one 
which was enjoyed is super imposed on a tenant then 
under the old Act th-re was no question of merger but 
of s aspersion or keeping the right in abeyance Hence 
where a person entered as a non-occtipan - y tenant Just 
before the Act of 1926 came into force, takes on a nr e 
peshgi lease there is no question of merger and on the 
determination of the tar-e peihgi lease the right which 
had remained dormant, namely that of a non-crxupan 
tenant rent eo under the new Act (Mirth, S fil a 
Mehta, J M ) Jai KISH UN Da«s r TULSI RAM. 

1933 R D 636 = 1939 A V? R (BE)2C 


ACRA TENANCY ACT (1926), S. 13. 

(Marsh, S. M. and Mehta, J. M.) MANOHAR DAS v. 
Syed Kazim Husain 1939 R.D 326. 

■—S3 7 and 17 — Sir land — Granting of <-ceupancy 
rights and transferring of possession — Subsequent salt 
of frefrietary rights — Claim to ex-prepnetary rights 
on the ground of the invalidity of the grant of occupancy 
rights 

Where a person confers occupancy rights on another 
in re'pect of his own Sir land and transfers posse- sion 
to him and requests by an application that his .fir- rights 
be expunged from the khotaunt and his request is grant- 
ed, he cannot alter the sale of the proprietary rights 
turn round and claim ex-proprietary rights when it is 
found for some reason that the conferment of the occu- 
pancy rights is invalid (Darling, S.M.) HANS RAM 
t GaINda Lal 1939 ED 43= 

1939 A WE.(BR)131 


'IH OF 1926) — Licensee, if recognized uni ■ 
the A't— Entry at tub tenant btl ewaz =ood — Status 


tenant — Entry of word ‘Marfat* — Veamng 

Licensee is nowhere defined fn the Agra Tenancy Act. 
That word «o far as the cultivator is concerned, ts not a 
term with which the Revenue law has anything to do. A 
person wbo-e name is entered as sub tenant brio euit 
sood is as a matter of fact a sub tenant (ix ) a non- 
occupancy tenant Such a person, is treated as a sub* 
tenant, wbi.h he is, and not as a licensee, unless there is 
a document to show that the holding has been hypothe- 
cated as a secuuty If the recorded tenant has put any 
person in cultivating po“e«*ion on his behalf except as 
usufructuary mortgagee or t 
the cultivator w ill be shown • 

the hhatra With the word <l/< 1 1 ■ 

the licence can be withdrawr 

at the sweet will of the recorded tenant (Mehta, J AT,) [ 
Hari Nath Singh p. Satyadeo Singh. 


the three tenants enter into a new contract as regards 
the rent, the third one cannot be allowed to come for- 
ward and impugn the transaction and seek a declaration 
under S 123 of Act. (Mehta, JM.) MUNESHAR v, 
Oudm NARAIN DHAR DUEE. 1939 E D. 247= 

1939 A.W K. (B E ) 215 


S 13 — Break of one year in possession— If ban 

claim to benefit of the section. 

Where there is a definite break in cultivation for 
one year as the tenant was out of possession for the full 


■ H 13 — fixed rate holding — finding by tettle 
mini officer— MitJeicrtplion of a plot — Correction, 




ut in as tenant— ffo‘n*-r ^ 
r trespass, if tan if 

Act of 1901 < Us,'. ,r^ t ry 

O' r<fC 


conclusion that it cannot be put to any other use const- show that the defendant was om- 
dering the tout ensemble, then the grove has maintained ejectment and had kept the pa* r-. 
its grove character. It is not the number of trees that reality only a trespasser and vm- 
would matter but it is their location that would go to pass in his favour is no* j 
indicate whether the land can be put to any other use. and Mehta, J M ) r AS 
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AGE A TENANCY ,ACT (J926) S 14. 

SHANKEK 1939 ED 132 = 

1939 AWE (B B ) 159 
■ - B li—£x proprietary rights — Accrual — How 
lost 


mS^U IiimA wd vaB/<u = 

1939 ED 272 = 1939 A LJ (Supp)76 
' -S 14 — Mandatory, character of— Effect— Kent 
agreed to Privately 

In the face of the mandatory provisions of S 
the Tenancy Act any rent arrived at by private 
ment regardless of the provisions of law is again 
rent fixed under S 36 of the Land Revenue Act Relief 
cannot be granted on the basis of such rent {Mehta J 
M ) Nadiullaii V Laciikmi Frasad 

1039 AWE (BE) €9(1)= 
1939 ED 298 = 1939 A L J (Snpp ) 64 

— S 14 (1) — Ex proprietary rent — If can 

include extra charge for sugar-can' cultivation 

Under the Agra Tenancy Act S 14(1) the ex-pro 
prietary tenant holds at a rent which is calculated on 
certain fixed rates Unless they Included provision for 
extra rent on the ground of sugar-cane cultivatioi 
ex proprietor cannot legally include such extra c 
{/Jennet and Vtrma, JJ ) PAUHARI UlSHUNATH 
i RAMLAOAN ]AH 18310 471-12 E A 

1939 A LJ €17 = 1939 ED 234 = 
1939 A WE (HO) 813-AIR 1939 All 500 
— — - B 1G — Occupancy rights —Determination os to 
— Implication! behind Ss 14 to 17 of Tenancy Act of 
1901 — hhetment or surrender aid fresh admission — 
Tatting of former period of eultivation 

S» 14 to 17 of the Tenancy Act of 1901 implied that 
it there Is a surrender of land with implied agreement 
and with n a year the tenant is admitted to «ome other 
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AGEA TENANCY ACT (1926), S 23 
(Marsh, SM and Mehta, J M) MUMTAZ HUSain 
v Chidda 1939 ED 626(2) 

— S 17 (1) (fl) — Occupancy rtghts — Competency to 
confer — U hen should be present 

— ifer occupancy rights contem- 

. the Agra Tenancy Act must 

. upancy rights are conferred 

■ Rauf v Abdul Ghani 

1939 ED 323. 

1 Statutory tenancy— When can 

| arise — Tenant of Sir, subject of transfer — Status of 
I Absence of claim of ex-proprietary rights 
| According to S 19 of the Agra Tenancy Act, without 
I • -> * «- — k — ' can become a 

face with the 
m before A 
ransfer and in 

which ex proprietary rights are not claimed, cannot, for 
that very reason become the statutory tenant of the 
holding He continues to be a non occupancy tenant and 
as such his ejectment will have to be sought under S 86 
of the Tenancy Act (Mehta, J M ) JaGROTTAM ». 
Kailas Sahi 1939 E D 395 

S 20 (2), Proviso (l)(b y— Proceedings' tf 

refers only to effective proceedings — Holding, mort 
giged with possession — Landholder if in a position to 


holding has been mortgaged with possession the land 
lord is not in a position to take effective proceedings in 
assertion of his right till after redemption (Mehta S 
M) Rajeshwari Prasad SD-gh t Sarjoo SihGH 
J939A WE (B E ) 26 

S 20(2) Proviso (b ) — Heir to statutory tenant 

—T at lure to eject within time allowed — Effect 
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r be deducted — Status of such tenants j Laos go-ernmg succession 

\\ here sex en years’ leases are executed In favour of per According to the Tenancy Act. 1926, S 23 (1) the 


to confer on tee'on nho had not ca shared— Consent ef 
to thartrt— A’ttesnty 

A lamtardar has no right to accept as an occupancy 
tenant a daughter’s son when legally he could not 
jK^ibly succeed to his maternal grandfather as he was 
too young to hare co-'hared In cultivation with him 
dating his lifetime, without the consent of the co-sharers 


I daughter who died after the Tenancy Act of 1926 came 
into force (sx ) in 1933 succession was held to be govern 
ed by personal law as it was not shown that the 
Tenancy Act of 1926 bad modified the personal law »n a 
case like that of the one before the Court and that u was 
not necessary for the claimants to show that they had 
shared in the cultivation with the !a«t male owner 



INDIAN DECISIONS. 




AGRA TENANCY ACT (1926). 3 23. 

{Bennet and Verma, JJ) UaR NARAIN SINGH P. 
NanD Ram. 1811 C 33-11 BA 514- 

1939 E.D. Cl *» 19S9 A WJ5 (HO) 27- 
1933A.L J. 199-A I.R 1939 AH 197 
-5 23 (2) (b>— Dirt turn cf holding under S 37 
—D-atk of nw cf eke holders — Zamindar, if tan in- 
tr educe new tenant under S 23 (2) (b) 

When a holding which stood jomily in the name of 
two brothers is divided under S. 37 of the Tenancy Act, 
on the death of one of them his widow has a life inter 
e<t and the other brother being a co tenant is entitled as 
reversioner to his deceased brother's 'hare In the tenancy 
As long as the holding is not completely divided into 
two holdings the zamindar cannot introduce a new 
tenant under h 23 '2) (At of the Act so as to defeat the 
rignts of the survivor in the bolding and against his 
wishes (Mehta, J.M ) NauJaDI t MUKESAR AHIR 
1939 ED 218-1939 A.WE (BE.) 256. 

“Ss 21 and 41 —Joint family — Entry of holding 

in tkt name of ent cf tkt members — AV irtaltl ai Ufa 
ratt — Effect — Death cf tkjt member — Proef of eo- 
shan’t g, tf metis ary, to resist t) e.'tmin! 

Where the members of a joint Hindu famitv live 
together and manage the commen»al affairs of the 
family, though a particular holding might be entered in 
the name of one of the members so long as there is 
evidence that it was not treated as a severalty and there 
is evidence that it was treated as joint and that the 
family was also joint, the holding is practically a joint 
family holding A* such on the death of that member 
it is not nece«ary for the other members to prove 
co sharing in cultivation with the deceased, In order to 
resist a suit for ejectment under S 44 of the Act. (Bo> 
ford, S Af and Mehta, Off g SM.) " ~ ~ 

Pashpat Pratap Singh. 

1939 ■ 

• 3 21 — Re-marnage of ‘ 

estatt, if ip»o facto determined. 


AGRA TENANCY ACT (1926), S. 37. 

The action of one of Ihe co-tenants would bind the- 
other co-tenants and hence it is up to the latter to see 
that be does not enter into void leases. When there Is 
an illegal sub lease by one, it woutd entail an ejectment 
of all (Mirsh S. Af amt Mehta, J. Af) KjSJiEN V. 
KaMTa Prasad. 1939 E.D 309. 

— S 2D (1 ) and (4) — Occupancy tenant mortgigtug 

and subletting kit plots— Liability to etectment 

Where the occupancy tenant of a holding of 4 num- 
bers has mortgaged with possession two plots and ille 
gaily sublet the other two, he deserved to be ejected 
(Darting. S At and Aftht t, J Af) VlNDHYACHAL 
Ra» : Mahomed Husain 

1939 AWE (BE) 13 = 1939 ED 305. 
8 32 (2) — Benefit of — -When azastabte — Usu- 
fructuary mortgige Aj- occupancy tenant — No term 
fixed m mortgage— Surrender to landlord by represen 
tatite of mortgagee 

Where an occupancy tenant executes a usufructuary 
mortgage in which no term is fixed and later on the 
representatives of the occupancy tenant surrenders the 
holding to the zamindar and the mortgagee is sued under 
S 44 for ejectment by the zamindar, he is entitled to- 
the benefit of the provisions contained inS.32(2)of 
the Agra Tenancy Act for the mortgage is a subsisting 
one and is in force and no question of the term or ‘the 
I remainder of the term of the mortgage’ having expired ‘ 
can ari«e (Bennet and Verma, JJ ) MAHARAJA OF 


! Act. (bom- | 


1938 ED. 940-1939 A.W.B (BB ) 50(2) 

S 21 —Right of collateral to succeed under — 

Conditions to be proved or fulfilled. 

It is not nrcessary that the collateral who is claiming 
to succeed under b. 24 of the Tenancy Act should not 
have a separate holding from the deceased from whom 
he is claiming inheritance It is not necessary that he 
should be staying with him all the time. There might 
be jointness in the beginning followed by cessor of com 
mensality and later on, one of the members of the 
family becoming effete there may be a reunion, so that 
assistance would be available to the members of the 
joint family in a newly set up commensahty. All that 
is necessary is that the collateral should have co-shared 
in the cultivation, (Afehta, J Af) Radha Krishna 
v, Gaya Din. 1939 A W.B (BE) 23- 

1939 RD. 408. 

— S 27 — Sub-lease in cot ‘— m ‘ - ‘ " ’ 

A sub lease In conttaventioi • 

Tenancy Act is voidable and 

given to the tenant to enable him to eject the sub-les'ee 
within the time to be fixed by Court. (Afarsh, S At, 
and hfehta, J.M.) JAMUNA MiSKA v. jAt GOVIND 
Ram Tewar:. 1939 R D 538- 

1939 AWE. (BB ) 238. 

S. 27 — Vend sub-tease by one of tk> 

Others, if affected. 

Y. D. 1939 — 2 


1 • ‘ 1 r ’ ’ on a void deed 

ncerned. The 
e to be ejected 

• , ide any period 

void transfer. 

I (Mehta, S At.) KUBER UPADHYA v GaNCA PRASAD 
GiR. 1939 ED. 34(2)- 

1039 A.W.E (B P. ) 144. 

Holding — If 


open, 

A suit under S. 37 of the Agra Tenancy Act Cannot be 
maintained for a division from part of a holding. 
(, Atekta.J Af.) DULESARA v. RUPAN Rai. 

1939 ED 23 = 1939 A WE (B R ) 120. 

3 37 — Division of holding — Effect — Mortgage 
by co tenant of his share after division — Liability to 
ejectment. See AGRA Tenancy ACT (1926), bs. 82 
and 37— liability to Ejectment. 1939 E D. 267. 

3. 37 — Dninon of holding — Entry in village 

papers from 1272 onward s-- Effect — Plea of withdrawal 
— Onus — Each to be proved 

Where as early as from 1272 a person’s name is 


heavily on that co-tenant who alleges that the other co- 
tenant had withdrawn from that holdmg. He will have 
to show that some overt act was committed by 
the co tenant’s right was denied and that 12 years 1 ave 
passed since that penod Else be cannot reai« « 
under S. 37 of the Agra Tenancy Act for the dots.' 
of the holding. ( Alehta , J. Af.) BHARAT b’set 
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AGRA TENANCY ACT (192G), B. 37. 

PathaK HAR SAHAI 19S9 R D 105 =■ 


placed solely on the setilement entry in 1308 in the name 
of the woman as an occupancy holding and where the 
previous entry shows that the holding belonged to the 
family of which the woman was a member and the 
subsequent entries bear out the view that it reverted to 
the family on her death a son of that woman could not 
resist a division — - J »*•-» * 

descended to him f * * 

Harper, J Af) E 

PRASAP. ■ . 

1939 RD. 177. 

Ss 37 and 44 — Joint living and cultivation by 
brothers — One of them recorded as occupancy tenant— 
disputes— Proper remedy of recorded occupancy 
tenant 

Where the plaintiffs and defendants were the sons of 
the same father and mother and all lived jointly and 
cultivated jointly and one of them is recorded as occu 
pancy tenant, his remedy in case of disputes, is under 
S. 37 of the Agra Tenancy Act and not by a suit under 
S. 44 against his brothers {Marsh, S.M and Mehta, 
j M.) Raja Ram v Pahcham Sinch. 

1939 ED 492 = 1939 A WR (BE) 217 

Ss 57 and 3 (14)— Suit under S, 37 — Appeal — 

Limitation— Starting pant — Analogy of preliminary 
and final decree , if applies. 

In a suit under S. 37 of the Tenancy Act the final 
adjudication takes place only when the division is 
complete and limitation for appeal starts only from that 
date. The Agra Tenancy Act does not contemplate the 


— — 3 40 — Acquisition — Justification — Ncgatt ving 

circumstances — Ob/ ret of J.40 

Where the applicant lives in a different tahsil twenty 


AGRA TENANCY ACT (1926), S. 44. 

■ ■ Ss 44 and 45 — -Acceptance of rent on behalf of 
3 1 —Person paying rent, tf can be 

has been making payments on 
1 recorded tenants and they had 
plaintiff’s agents and the usual 
i, such a defendant cannot be 
ejected under S. 44 of the Tenancy Act as a trespasser. 
But fresh rent can be assessed under S 45. {Marsh, S. 
M. and Mehta , J Af.) CHITESAR RaI v RAM RAN 
Bijai Prasad 1939 A WJt (BE) 139 = 

1939 ED 472=1939 A L J. (Supp ) 84. 

— S 44 — Admission to t -nancy — Acceptance of rent 

■ * ' ' * — If would amount to— 

■ been recorded as occu 
j t deceased person, though 

as a matter of fact they were not bis heirs, the fact that 
the rent was accepted from such persons underthemis 
taken impression as to heirship, that cannot amount to 
an admission to tenancy It is the person who claims 
to have been admitted as tenant that must prove that 
there was the inteniion to create a new contract of 
tenancy on the part of the landholder ( Bomford , Y M 
and Mehta, J 1/) RAM CHARAN LAL V LALOO LAL 
1939 ED 59 = 1939 A.W E (BE) 155. 

S 44— Applicability — Ejectment of one co- sharer 

by another, as a trespasser— Jf possible — Proper remedy 
—Suit under S 44 — Duty of plaintiff to prove title. 

One Co sharer cannot get rid of another co ‘hater by 
suing for his ejectment as a trespasser. In a case where 
a co sharer has taken possession of land and has been 
permitted to cultivate it for a number of years, the 
obvious inference is that he has been in occupation With 
the consent of the coparcenary body As such the 
remedy of the other co sharers is to sue him for profits 
As a suit under S 44 of the Agra Tenancy Act can only 


SACWA. 1939 A WE (BE) 16 

Ss 44 and 99— Applicability— Forcible posses- 
sion by co-sharer — Eeectmcnt — Section applicable— 


ing as enclaves, all other owned plots, remove the chess 
board pattern of the area and secure compac*ness 
(. Bomford , SJf. and Mehta, J Af) MANGAL v SURAT 
NARAIN PANDEY. 1939 E D, 125= 

1939 A WE (B B) 168 

■ -S 40— Application under — Lo’al inspection— 

Necessity 

Where an applicant asks for acquisition of 
land In order to enable him to run compact and 
dated farm«, the Collector should make a local in r . „ , 
of the land If the applicant has already the existing 
ihudhatht which he genuinely cultivates 1 _ “ 1 " 


“■ S 44 — Coparceners —One of t hem v-hen can eject 
tree passet . 

\\ here one of the coparceners by virtue of a mulual 
agreement among themselves, collects the rent of a 
particular land, he is the landholder thereof and as such 
i as trespasser 

• Mehta, J.M) 

J9ED 439 = 
1939 A.E J.(8npp)90. 


1939 R D 523— I possession— Pest oration to possession in 
1939 A W E. (B E ) 228. ] another decree— Status of tenant. 


JHANJHAN. 


respect of 
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AGRA TENANCY ACT (1926). 8. «l 

Where a tenant bu l*«n once legally ejected under 
S. 79 of the Tenancy Act and the landlord has obtained 
jxrsacsJian, though thereafter he might have been for* 
rnally restored to pwess'ion when he paid up the arrears 
when execution was taken in jrspexl of mother rent 
decree, yet the ejectment a* the result of the rent decree I 
|« lixdirg on the tenant and be W only a * 1 ■ 

the holding {Marik, S.'M NANKEY V 
XJWS AHMAD. 1939 AWR. (B JR 

io: 

S. 41 — Graft ct pittas by nc'lgjg 

Sion — Subsequent parchi tt by creditor — Pua «/ / » y«- 
dulert transfer — T eit—~Ststui of tenant t 

\\ here a mortgagor in possession grants pattas which 
purport to create occupancy rights but wtuch do not 
conform to the requirements as laid down In S. 17 (1) 
(b) and (5) and tfie creditor purchases the property sub- 
sequently and seeks to eject the tenants on the ground of 
the lea;* being fraudulent. It Is the conduct of the par- 
ties that would primarily go to deQde the Issue whether 
the document confers a ttatolory light or not Whether 
It is an a * ' • * . • 

client om« ■■ ■ . * • • 

T. F. At • * . • • • *• . * 

the trass. • • *• . 

sire ai d the interval between the patta and sale was | 


uasM.il. \,<jiaia,a.Ai.J oUniiEh i^i. u. oUKlitu | 
1939 A.W.B. (B.R.) 31. 

S. 41 — Lease by mortgagee — Ltitet, when protect 

ed from ijectment. I 

When a lea<e by a mortgagee Is found to be ne 
fraudulent, collusive or unreasonable, the Court 
hold that the admission of th ’ 

and as such be cannot be eje 
dust be accepted as a tenant 

transferee after redemption. " " • 

v. Aman Singh. " * 

1939 A W.E (BE.) 255. 

S, 41 — Liability to ejectment^- Absence cf any 

contract of tenancy — plaintiff sole proprietor of khe- 
wat to which the plot s in dispute belong . 

Where the plamtiH is the sole proprietor of the 
thruaf to which the plots in suit belong an- 1 “ v -*• 
the defendant a neighbouring zamindar is ii 
and there is no contract of tenancy, the 
liable to ejectment as a trespasser {Darling " 
Mehta, J, ftf ) GaNCA PRASAD hlNGH t>. UIK1VAK I 
SINGH. 1938 E.D. 937= 1939 A.W.B (B E.) 58 

S 44 — Liability to ejettment — Acceptance of 

enhanced rent — Occupation for over 12 yean — Estoppel I 
Where enhanced rent is being taken from some j 
persons treating them as tenants and 
have been in occupation for over 12 y 
under a void compromise, they cat 
trespassers and ejected, for the ramii 
his own conduct. ( Darling , S.M. “ ■ 

KOMILr. JaGESHWAE PRASAD 

1939 A Y 

— 8.44 — Suit under— Abatement — rresn jmi< uy 

euceessor in mterelt—If lies 

Where a suit under S. 44 of the Agra Tenancy Act 
abates owing to the death of the plaintiff, O. 22, H 9, 
C. P. Code, bars a subsequent suit by the successor in 


AGRA TENANCY ACT (1923), 8. 44. 

3 41— Suit under— Claim at mortgagee made 

with reference to a wrong plot— Liability to ejectment. 
Where owing to a clerical mistake, the tenant in a 
suit for ejectment, pleads that he held one of the plots 
from the zamindar and the other as a mortgagee but 
gave the wrong numbers wub reference to the plots, his 


act, S 31 and agra Tenancy act, S. 31. 

1939 E.D 299. 

-S. 44 — Suit under — Maintainability— Plaintiff 

eel/e, ting rent and obtaining possession under S 79 — 
Ejectment, tf can be resisted. 

In a suit under S 44 of the Agra Tenancy Act by a 
person who has’ been collecting rent of the plots in ques- 
tion for over 25 years an d who had also obtained posses- 
sion undei S. 79 of the Act. ejectment Cannot be resisted 
by the defendants on the ground that the plaintiff was 
■ the khevcat and that until 

definitely demarcated by a 
■ . Revenue Courts the whole 

scnetDai must ue piesumeu lo be Joint and that as such 
m« * <11 S. At.) 


ID 397. 

" f that no 

third party interests affected — Necessity for in suits 
under S. 44. 

It is necessary to distinguish cases under S 44 


it under — Plea of admission to tenancy 

wuere a ueiendant In a suit for ejectment under b 44 
of the Agra Tenancy Act sets up a plea of an admission 
to tenancy by the plaintiff, the onus is on him to prove 
the contract of tenancy. Where he has discharged it 
and the plaintiff did not care to go into the box and the 
only other evidence that of the patwan was negative in 


— ■ -8 44 — Suit under — Proof of possession for over 
12 years without payment of rent — Starling pant for 
adverse possession— Onus, 

When once the tre*passers, in a suit under fc 44 of 
the Tenancy Act have shown that they arem possession 


Separate suit, when necessary. 

The whole object of S 192 of the Agra Tenancy Act 
is to avoid multiplicity of suits, and it could be >ovoked 
only where a defendant claims to hold the land as rent 
” though a suit is under S 44, // 
ration or rent it could be fixed* in 
a defendant pleads that he is hold- 
• and that adverse posses Slon has 
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AGRA TENANCY ACT (1926), S 45 
ripened by prescription, in that case a separate suit 
under S 45 would have to be filed (A fekta, J AI) 
ADITYA NARAYAN SlNGH V RAM CHARITIRA 
TewaRI 1938 R 1)918 = 

1938 A WE (BE) 406 

"Sg 45 and 12 Z— Fixing rent tn suit ttnltr 

S 123 — Point r of Court 

Ills not open to a Court to fix rent under S 45 when 
the suit is brought under S 123 of the Agra Tenancy 
Act {Bern ford , S AT and Mehta Off S Af) Man 
GAL CH AND V RAHAM ALI KHAN 1939 R D 162- 

1939 AW'. **: 

— — S 45 — Separate suit under— V 

See ACRA Tenancy ACT Ss 44 45 At 

S 73 —Remission slip— Entry 


u i Ass smi I v.ui lector toe collector me i_o 
stoner or the Board Tbe entry of the figure 
remission slip represented what should be allow i 
way of abatement on account of slump in j 
( Mars k S Af and Alekta J At) RaMCHARaN t» 
Damodar Prasad 1939 E D 620- 

1939 AWE (B E ) 220 

S 7 9 — Applicability — Agreement conferring 

status of fixed rate tenant and agreeing list to eject — 
Legality — Subsequent application for etectment for \ 
arrears of rent—Afaintainabllity 

There is nothing illegal in a ramindar entering into a 
contract with a person conferring upon tbe Utter the 
status of a fixed rate tenant and in agreeing for valuable 
considerat on that he would not be ejected Where a 
xamindar has agreed to such terms he cannot later on | 
seek oi apply to execute a decree for arrears of rent by 


AGRA TENANCY ACT (1926), S 82 
KHACHEROO v MOHAMMAD HaSHIM 

1938 R D 918.. 

*— S 79 — ZamtnJars refusing settlement but retain 
mg possession— Liability to ejectment under 

Where ramindars of certain village who refused 
settlement first offered to them are allowed to retain 
possession of plots which they are in cultivatory posses- 
sion on a rental to be fixed by their settlement officer,, 
they are excluded proprietors within the meaning of 
S 74 Land Revenue Act, and must be regarded as rent 
paying ex proprietors cm the land held by them Their 


of notice— Personal effort of 


- ■ S 80 — Alleged payment and extension of time— 
Finding of fact — If revnabte 

Where a tenant alleged a payment and applied for 
extension of time, when the payment is denied by the 
decree holder, a decision thereon though a question of 
fact can be considered in revision It is wrong to 
suppose that a question of fact could not be considered in 
revision {AIarsk t S Af and Mehta J AT) AjUDHIA 
Fershad v KEWAL 1939 ED 623 « 

1939 AWE (BE) 223 
■ S 80 — Coits not deposited owing to a misunder- 

standing — Fjeetment tf luitified— Concurrent findings 


— S 79 — Application 

for arreirs of rent— Application for arrest unsuccess 
flit — Subsequent application for action under S 79 
after time allowed — Limitation, tf extended by prior 
application 

Where after obtaining a decree for arrears of rent, the 
decree holder applies to have the judgment-debtor 
arrested tn execution of his decree, but fails to get him 
anested such an application cannot be considered as 
one which would keep alive the right to have the decree 
executed within the period of limitation if it is followed 


• - S 79 —Ejeetmt'it — Review proceedings tn eonnre \ 
Cion w‘th — Ule of, as lever to obtain satisfaction of , 
takair ilaim — Propriety— Reitison 

In proceedings for review of order of ejectment, it fa 
mo«t improper for a Court to bring pressure on the 
ejected tenants to satisfy the takair claims against one j 
of them before proce'-* - * 

own merits Where 
collecting the takair ■ 

that the Board shoul 
set It right ( Dar 


tenant \N here there were concurrent findings ot two 
Courts on the above point, the Board refused to inter 
fere wnh the finding ( Marsh S AI and Mehta J At ) 
Uishnath Saran Singh v Parsidh Narain 
SINGH 1939 ED 569 = 1939 A WE (B JO 246 

I S 82— Mere ent y of ' mortgage ' tn recent pit 

1 wars papers — If enough to Justify ejectment 

The mere entry of mortgage in a recent patwan paper 
in the ab'ence of convincing -eennriary evidence of the 
execution of mortgage of an occupancy bolding sub- 
sequent to Act III of 1926 would not be enough to 
justify ejectment of the transferee as well as of the 
transferor under S 82 of the Tenancy Act ( Mehta J 
At) iBVI HUSAN V GOODAR 

1939 AWE (BE) 41«= 
1939 A L J (Snpp ) 49 « 1939 K D 303- 
- Ss 82 and 83 — Illegal subletting— Penalty— 
Discretion of trial Court — Exercise of — Pi met pies 
Full discretion is lodged in the trial Court as regards 
the area from which a tenant, who transfers land by 
sub lea*es beyond the period allowed by law, is lobe 
penalised Usually where the tenant belongs to an 
agriculturist class and there is no persistency in sublet- 
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-AORA TENANCY ACT (1926), B. 82. 

Ss 82 sad 37 — 'nhty to ejectment — Mortgage 

if a ee tenant ef ktt share afttr a diiinen under S 37 ' 
— Efe.t on tit share ef tit otktr co-tenant. 

tbviMonof * hoi ling between two co-tenants under 
S 37 of the Agra Tenancy Act without getting (he 
xamindar to agree does not result in the creation of two 
holdings and notation of the contract of tenancy. 
Where, after such a division, one of the co-tenants rr.ort- 


3 82— Mortgagee of occupancy holding obtain 
ing p-**e*Mon through Civil Couit — Liability for eject 
tnent Set AGRA TENANCY ACT. Ss 34 AND 82 

1939 E D. 31 (2) 

- —3 82 —Ptcof of a cate under— -ff/cessary tngre 
thfttU 

If the landholder produces copies of tillage papers to 
*how that there has been transfer under a void lease, 
then all the ingredients necessary to prote the case under 
S. 82 of the Agra Tenancy Act are present. {Stank, S. 
.1/ ant Mehta, J. ,\t ) KISHEN (. KAMTA TRASAD. 

1939 E.D 309 

— 8 82 — Suit under — Maintainability — Sub- 

tenant fleeted prior to institution ef suit under S. 82 
— Came at action, tt fault 

\\ here a tenant had filed a suit under S 86 of the 
Tenancy Act again*t a «ub tenant, got him 
■ejected and actually took pos»ession all prior to the date 
of the institution of a suit against him under b 82 of 


telling is 01 me vuioaoie raiieiy, 11 car 
to a case of a mortgage which Is 
■{Monk, S. St. and Mehta, J. At.) ■ 

»- SHJO Nath Baphai 1939 A W.B mUI 112= 


; AOBA TENANCY ACT (1926), 8. 99. 
bo revoked under S. 60 of the Easements Act. In such 
a case the proper thing would be to file a suit under 
S. 41 after giving the licensee the necessary notice and 
if he had stajed on, then under the strict wording of 
S 44, he would be a trespasser. But It is not possible to 
convert a suit under S. 66 to one under S. 44, though 
the contrary is possible. {Mehta, J.M.) IfARI Nath 
Singh r. SATYADEO Sinch 1939 R D. 533 = 

1939 A.W.R. (B R.) 233. 
-- 9. 86 — Elect mint ef rcorded tenant — Effect on 

otktr member 1 of the family, 

\Vheie,on the death ef a common ancestor, a surviv- 
ing son is recorded as heir of a statutory tenant and he is 
ejected under S 86 of the Agra Tenancy Act, it Is not 
the duty of the xamindar to look for other tenants who 
were members of a joint family and whose names had 
not been recorded in the papers. The members of the 


— —3a. 86, 121 and 123 — Sir — Lost of Sir eharac- 
ter — Absence of any clam for ex-fropnetary rights— 
Pan lion of tenant— f f can claim to be statutory tenant. 

A tenant of Sir which is the subject of transfer and 
In which ex proprietary rights are not claimed, cannot 
become for that very reason the statutory tenant of that 
holding He continues to be a non-occupancy tenant and 
bis ejectment will have to be sought under S. 86 of the 
get a 
he is 
ipancy 
TTAM 
98 = 

• 473 
“of— 


—3 86 — Defendant's possession found to be as 

mortgages — Ejectment as sub-tenant — Validity. 

In a suit under S 86 of the AgTa Tenancy Act 
against an alleged sub tenant, in order to succeed, one 
must prove the contract of sub-tenancy. Where the 
defendant’s possession has been found by a Civil Court 
to be that of a mortgagee he cannot be ejected as a 
sub-tenant {Mehta, J Sf.) RaWESHwaR PRASAD v 
KHEDAN KOERI 1939 A W B. (B R ) 70= 

1939 A I* J. (Sapp ) 65 

Sfi 86 and 44 — Ejectment of licensee— Proper 

remedy—Suit under S. 86, if (an be concerted into one 
under S. 44 

Where a suit is brought under S. 86 of the Agra 
Tenancy Act, the person sued is treated as anon-occu- 
pancy tenant. It cannot be said in the same breath that 
-*nch a person Is a licensee, whose licence it is desired to 


S 99— Applicability— Suit to eject co-sharer 

taking forcible possession of tenants hotdrng. See AGRA 
Tenancy act, Ss 44 and 99— Applicability. 

1939 RD 202. 

Ss 99 and 44 — Elected grove holder— Failure 

to avast remedy under S. 99 — Retention of possession — 
Liability to etectment under S. 44 
Where a grove holder alleges that bis ejectment under 
S. 79 of the Tenancy Act and dispossession is illegal, 
has his remedy under S 99 of the Act and if he fails to 
avail bwvelf of it within the period of limitation, be 
has no remedy left. Any attempt by him to retain 
possession over the plot subsequent to bis ejectment 
gives the other party a right to eject him as trespasser 
under S, 44 of the Act. {Marik S M) Eobdbt v 

Raghubir Sinch. 1939 Ed 603(1)=" 

1939 A.W.R. (E.R.) 273(1 
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AGRA TENANCY ACT (1926), S 99 

Ss 99 and 44 — Regaining possession after e)ect 

went— Failure to avail remedy under S 99 — -Liability 
to eject me' t under S 44 

Where after an ejectment nnder S 79 of the Agra 
Tenancy Act the tenant whose remedy even if he was 
t '» * J "* **• c 99 of the Act 

xl of limitation, 
, land, and if he 

44 of the Act 

Worth S V) Bob DEE V RAGHUBIR SlNGH 

1939 RD 602 = 1939 AWE (B R ) 272 

of 


Ag 

claiming under him it is not i eces-ary for Its disposal to 
decide the exact status of the person claiming under the 
landholder A decision even if given cannot operate as | 
ret judicata as between the co defendants in any later 
suit Wehta, JM) Kayastha Pathshsla allaha j 
BAB v MEW A LaL 1939 RD 302= \ 

1939 AWE (BE) 258 

— — -Ss 99 121 and 230 — Suit for declaration by j 
one tenor I against a rival tenant — Addition of a pray er 
for possess! o i — Jurisdiction of Revenue Court to try 
Where a suit is teally one for a declaration by one 
tenant against a rival tenant that he is the tenant of the 
holding in dispute and possession of the holding is also 
sought the fact remains that the opposite party claims 1 
only a derivative title from the landlord and hence the ■ 
suit lies exclusively within the jurisdiction of the | 
Revenue Courts in View of the provisions of Ss 99 and 
121 read with S 230 of the Agra Tenancy Act (Mttlla 
J ) IIHOLA OjHA V DHANESHWAR OjHA 

1939 A W.R (HC) 459= 1939 ED 386 = 
AIR 1939 All 677 

-S 99 — Patta gutn to another during existence 

of tenii it in possession — If v xlii and enforceable 

As no patta can be given validly about a bolding in 
whi h a tenant is already inexistence a second patta 
to a different party is not susceptible of being 
enforced and hence there is no cau'e of action under 
S 99 of the Agra Tenancy Act tn respect of it 
(Mehta JM ) RAMJAG t BsiDEHI 1939 ED 122= 
1939 AW R (B R ) 174 
• — Ss 99 and 44 — Widow of a eo tenant obtaining 
division of holding — Subsequently re marrying the other 
co tenant — Latter in possession of whole holding — Rights 
and remediei of the mother of the deceased eo- tenant 
Where the widow of a co tenant obtains by suit a 
dins on of the holding but which is not consented to by 
the zamindar and later on re marries the other co tenant 
and he remains in undisputed possession of the whole j 
holding he must be held to be claiming the whole 


AGEA TENANCY ACT (1926) S 121 


/ M) Mahadeo Kalwar f Syed Mohammad 
RizwaN UllaH 1939 A WE BE 1 97 = 

1939 ED 375 

■ Ss 103 and 106— Surrender — Resiling— Proper 
remedy 

When a tenant feels that he has given a wrong sur- 
render, then his remedy is not under S 106 of the Agra 
Tenancy Act which is the section under which the 
xanundai can come tn to contest the surrender While it 
is doubtful whether the order passed under S 103 is open 
to review, the tenant if he had given up, possession 



DUKHANTI Nonia 1939 E D 330 

S 105 — Surrender — Application — Forum — 

Presentation to S D 0 — Effect 

The proper person before w horn the application is to 
be put under S 105 of the Agra Tenancy Act ts the 
Tahsildar Nowhere has it been provided that the 
S D O is the proper Court for the consideration of 
such an application But if it is put in before him, be 
me ely parses tt on to the Tahsildar for necessary action 
Unless the formalities contemplated by S 105 and the 
rules laid in the Revenue Manual are complied with, 
the proceedings are not complete (Mehta, J M) 
Janhawi Prasad v jawala prasad 

1939 RD 226 = 1939 A W R (B R ) 207 
■ -Ss 105 and 247 — Order of Tahsildar under S. 
1 05 — Appeal ability 

An appeal does he from an order passed by Tahsildar 
under S 105 of the Agra Tenancy Act for the TahMldar 
in the eyes of the Revenue Courts is an Assistant 
Collector of the second class and under S 247 of the 
Act appeals are provided from all orders of the A'sis 
tant Collector second class (Mehta J M ) Ja NHAWJ 
Prasad v Jawala Prasad 1939 E D 225= 

1939 A WE (BE) 207 

— — S 107 — Abandonment— What may constitute 

Ter Marsh S M — Where a tenant has taken no 

interest in a holding for a period of five years for 
I which he is entitled to sublet, he must be held to have 
aband ined the holding 

Per Mehta, J M — In each case facts would have to 
be scrutinised to find out If an inference in favour of 
abardenment can be warranted (Marsh SM and 
Mehta JM) MAIKU v DURJAN 

1939 E D 605=1939 A W.E (B E ) 292 

— 1 Ss 121 to 123 — Scope and object of — Rent fixed 
in proceedings under S 36 of Land Retinue Act — Dts 
tegard of S 14 of Agra Tenancy Act — Remedy 

It is not the object of Ss 121 to 123 to declare what 
rent ought to be payable The object of the sections ts to 


MNL.li Ik MO E.D «Jb I lb) = la39 AWE iBK jus 

— S 103 — Relinquiihmen 1 ’ r — • 

Plea of fraud and absence of 
Onus 

When an applicant for re 
through the elaborate procei 
Revenue Court Manual and ct 

qulrements of procedure, the onus lies very heavdyon 
him to prove that a fraud had been played on him and 
that he did not want to relinquish the holding. (Mehta, 


| Tenancy Act for a declaration that the rent fixed in 


In a declaratory suit nnder S 121 of the Agra 
Tenancy Act an order for delivery of possession could 
not be passed by anf Court Any such order and any 



INDIAN DECISIONS. 


30 


29 


AGRA TENANCY ACT (1926). S 121. 

•uch de!i»sn ol pass(*«ioii is wholly ultra r ires. {Dari- \ 
1 nf.S Af) ■'URIAF. GiRANDSJSGH 

1933 ED 935 '2)- 1939 A.W.E (BE.) 59. 

— 1 Ss 121 and 123— Tenant ol Str «ubject to 
transfer— 'Vo claim for 
obtain a declaration that he 
AGRA TD«ANC\ ACT & 


AGRA TENANCY ACT (1926), S. 140. 

■ 3. 132 — Suit under — Maintainability- — Rent 
left unfixed in prior xutt under St. 121/ ] 23 — Proper 
remedy. 

Wherein a prior suit for declaration of tent under 


S. 123-Deelaratu 

entry as feint trnjnt for n 

Where the plaint ids havi < 

entered as tenants jnrulv ami anuiuu uiam.u anu 
farther where they lire in another ullage, they have no 
right after such a long interval of time to get a declara 
tion under b 123 of the Tenancy Act In such a case 
the |a-t settlement entry mast be taken as correct. 
(Mehta, SV) JAGMOHAS SAtTIlWAR f IfANSAt. 

1939 A WE. (BE ) 25 = 1030 E D. 619 
3 . 123-df<A~ Power of Court under — Kent 
on.e fixed— Remea y. 

S. 123 of the Agra ' . • 

the landholder or th - ■ 

anew It only gives ( * 

rent payab'e when a ,< ■ ' 1 

»nd *he depute relate • » . 

been settled. Where 
basis of a compromise 

feeling aggntied b> it . . ■ « 

section, but only to «eek abatement of rent. ( Mehta. J. 

M ) DeoSarak rai t. Dw akika Kai 

1939 E D 27 = 1939 A W.E (B E ) 170 


lords to sue alone — Admitsion to tenancy by one only. 

Where one of the landholders has succeeded in eject- 
ing the ex proprietary tenant without any interference 
from any one and the probabilities are that he alone 
admitted the tenant, then such a landholder can maintain 
the suit alone, under S. 132 of the Agra Tenancy Act, 
The fact that he joined with his brother in levying dis- 
traint on some Gelds which included Gelds other than 


1 ne facility 01 com Dining in one suit, a number of 
suits for arrears of rent against the same tenant is 
afforded to a plaintiff provided he sees to it that in 


under S 1 



1939 A W.E (B E ) 146 (2) I 

S3 132 and 45 —Sml for rent— Court if can 

make out new eate th it no rent had been fixed. 

Unless a suit under S 45 of the Agra Tenancy Act Is 
before the Court, it is not at liberty in a rail for arrears 
of rent to make out a new case against the pleadings 
that no rent had been fined {.Marsh, S. Af.and Mehta , 
/. M.~) MAHKSH Sahoo v. BADLU. 

1939 A W.E (BE ) 105=1939 E D 378. 

Ss. 132 and 200 — Suit for theka money — 

Absence of written lease — 1 Mortgage and a qabuliyat in 
favcnir of mortgagee — Relief on the bant of tompenta 


" 3 136 — Scope of — Decree for arreart of canal 
duct — Tenant , if lan escape ejectment — Remedies open to 
decree holder. 

According to S. 136 of the Agra Tenancy Act, a 
tenant against whom a plaintiff has obtained a decree 
for arrears of canal dues, cannot escape ejectment, for 
the decree- holder has all the remedies open to a decree- 
holder for arrears of rent. The remedy against the 
defaulter is complete as under ordinary arrears of rent. 
{Marsh, S M and Mehta, J. M) StlANKER v. DeS- 
ra J. 1939 E D 238 (2 )= 1939 A. W.E (BE) 211. 
Ss 140 and 141 — Suit for ejectment — Plea of 
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AGKA TENANCY ACT (1926) S 186 

S3 185 and 192 and Agra Preemption 

Act (XI 01 1922) S 11 —Renlf 
IVktu hicctnet a proprietor — Sole by — If 
right of pre-emption 

Though a rent free grantee might fulfil 1 
laid down by S 186 of the Tenancy Act 1 
proprietor only from the date of his declai 
in a suit brought under S 192 and not at anytime 
before Where such a rent free grantee whose status 
•had not been converted into that of a petty proprietor 
by reason of appropriate proceedings under the Tenancy 
Act efiects a sale it is neither a sale of proprietary inte 
rest in land nor «s the vendor a petty proprietor within 
the meaning of S 11 of the Agra Pre ernption Act and 
hence no suit for pre emptlon lies in respect of such a 
sale {Iqbal Ahmad and Bar pat JJ ) Ram Ghu 
LAMS' Ram BhaJan ILR (1939) All 282 = 
1811 C 805 = 11 E A 612-1939 A WE (HO)99 = 
1939 ED 107 (2) -1939 A L J 157 = 
A 3 E 1939 All 226 
- “ S 188 — Suit to erect under— Grant subnet to a 

condition agatntt alienation— Erectment whet cm be 
ordered 

Where a suit is brought under S 188 of ■ 
Tenancy Act for the ejectment of a grantee 
alleged to be held under a service tenure on tb 
that the services were no longer required but the 
evidence showed that the grant was not an ord nary | 


1 1 l ''ii# 1 

that the conditon had been broken the grantee was | 
1 able- to ejectment {Marsh, S M and Mehta J M~) 1 
JlVA Ram t MOONGA RAM 1939 E D 242= 

1939 AWE (BE) 216 

S 192— When could be invoked See AGRA 

Tenancy act Ss 44 45 and 192 

1938 ED 914 

— S 196 — Permission to re plant — tf hen neeessary 

It is only when the grove as a un t loses its character 
as a grove and re plantation is necessary that wr tten 
permits on of the zamindar is necessary under S 196 of 
the Agra Tenancy Act But if it is mai 
grove character no writ en permission is 
plantation of individual trees ( Marsh 
Mehta J M ) MANOHAR Das v SyeD KAZIM 
Husain 1939 E D 326 

- ■ S 197 — Right to erect grave holder— Sale split 


AGEA TENANCY ACT (1926) S 226 

who planted the grove on payment of rent while if the 


pired He is not a non occupancy tenant holJing from 
year to year whose lease has expired or will expire As 
such he is not liable to ejectment under S 86 ( Bom 
ford SM and Mehta J M) BhAGWaNT v GAURI 
GaneSH 1939 ED 57 = 1939 AWE (B R ) 133 

— 5 197 lb) — Grove — Transferability — No pro!' 

bitietm vvajib ul arz — Countenancing of transfer by 
landlord on prior occasion — Effect of 

The Pourts would not alio v words to be introduced m 
the toartb-ul art which are not actually present \V here 
in the warib ul an of a village the r gbt to transfer 
grove rights is not specially forbidden and where 
further such a transfer has been countenanced by the 
' landlord in the past such rights could not be denied 
part cularly after the pass ng of the Tenancy Act of 1926 
3»en b oken 
{Darling 

mar*> Kam 

8 ED 916 

S 202 — Co is t ruction — Other dues if includes 

profits— Arrears of rent and other dues meaning of 
T \ ng in the first part 

I » s profits and the 

i i dues means arrears 

< I arrears of profits 

{Colhster J ) HAR DAYAL v RAM MANOHAR LAL 
181 1 C 484-= 11 E A 569 = 1939 RD 85 = 
1939 A WE (H C ) 72 (2)— A I E 1939 All 206 

3 202— Effect on I mitat on for asut under 

s 226 See Agra Tenancy Act ss 226 and 202 
1939 A WR (HC)72<2) 

S 219— Scope and applicability— Theia of J901 

— Right of thekadars to remission — V P General 
Clames Act S 6(c) 

S 219 of the Agra Tenancy Act apples to all 
admit of any 
pre ent and 
ses Act would 

| app y io o iy muse cases wuere a d fferent inten 
I tion does not appear in the new enactment As Such it 
I cannot apply to the case of thekas though they may have 
been executed prior to tbe new Act and the thekadars 


grove — Liability to ere tment o i land eeasi ig to be 
grate 

S 197 (4) of the Agra Tenancy Act merely states 
that a tenant planting a grove becomes a grove holder 


laid down that in the case of a rented grove when the 
field Is clear of trees the land will remain with the man 


■ ~Ss 226 and 229 — Arsigiee from eo sharer of 

profits — Profits on account of a year ' meaning of 

Where the profits on account of a year is as= gned 
the expression means that the profits winch ar esoot 
* 1 J J for that particular year i ires pec* 

■ ■- which the collection is made is 

■ ■ Include arrears previous lo the 

■■ ■ ■ ■ ■ o wbi h the profits are stated to 

arise {Bennet and Ismail JJ ) MAHOMED ISMAfL v 
IHiraLaL. 18310 432=12 E A 135- 
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AGRA. TENANCY ACT (1026). S. 226. 

1039 RD 236-1939 ALJ. 353 
19S9 A W.B (H C-t 321 = A. I E. 1939 AU 419. 
— — S3 226 aBd 202— Limitation for just far {refill 
—ESt.t ' : : 

Fot a • . . . 

ol li-rita ' ■ ■. 1 ■ ■ . ‘ * 

Agra Ter. . ■ • ...... 

lie lessor cnh in re<peci to ariears wbieb had accrued 
before the theta and to red ace it at against the theladar 
onli in respect to arrears accruing during the period of 
the theta that period is not reduced in favour of the 
Ur- bird it bt t> 202 (Co. inter, J ) IUR DaYaL 
KAM Masohak Lal 281 LC 481-11 R A. 669- 
1933 RD 86" 1939 AWX (110)72(2) = 
A.I B. 1939 A» 0ns 

S 226 — Derm against collecting • ■ 

When ta" it fined. 

\\ h-n a suit u filed against a lambardar n 
of the Agra Tenant) \ct, a decree canno 
acamtt the colle-ling uo sharer echo is not a lambardar 
onto' the plaintiff has applied to amend his plaint to 
add all co-tharer* and the salt to proceed under S. 227 
of the Act k Mar.h S .1/ and Mehta, J M) Il\BU 
Ram r. KcndaN hlNoll 1939 R D. 210- 

1939 A WR (B R ) 67 (2)— 
1939 ALJ. (Bupp.) 63 
■ Ss 226 and 227 — Suit undo — Maintainability 

—Sittlemen' pro id inf for distribution of fro fill con- 
trary to the Tenancy Act — Right! — Agithhon — 
Forum 

No action under S .26 or 227 of the Agra Tenancy 
Act will lie in a Case where there is a settlement which 
provides for a di«tnbution of profits in a manner differ* 
ent from that to which the co-*harer» are entitled under 
the Agta Tenancy Act, and the lights of part 
such a settlement mast be vindicated only in 
Court. ( Them . C.J . and Gan fa Math, /.) 

KUER V. KAM Pearey. I.LJl (1939) All b94 = 
183 1 C. 631 = 12 EA 162 = 
1939 A WE (HO ) 466 = 1939 ALJ. 428- 
1939 R D. 382= A.X.B. 1939 All. 412 
S 227 — Collecting co-sharer — If entitled to re- 
tain hu total share of profits 

A rollecitnp co-sharer is entitled to retain out of what 


1 AGRA TENANCY ACT (1926), 8. 262. 

; lies to the commissioner and not to the District Judge, 
j for, as the lease is not a transfer of proprietary interest 
land under the Tenancy Act, there is no question of 
— *.... -« " ' he 


AIR 1939 All 679. 

| S. 212 (3) (b)— Decision on a question of funs- 

. diction — Decision on a concession by an Advocate — Right 
of appeal. 

Where a question of jurisdiction was raised and an 
| Issue was aUo framed, but as it was conceded in argu- 
ments, the finding on the issue was recorded as based on 


RAJA OF 

2811.0. 852 = 11 BA 619=1939 RD. 101 = 
1939 A.W R, (II C ) 150= 1939 A L.J. 120 = 
AIR. 1939 AU. 210. 
1 ■ • S. 219 — Second appeal — Appellate order of 
Rr.enue Court in execution pro-eedmgs—If appealable. 

No fnrtlier appeal lit' against an order passed in 
appeal by a Revenue Court in execution proceedings. 
( AUtop.J ) JANNAT-UN NISSA BEGAM V PARSHADt. 

1939 A.WJt. (H O ) 793 = 1939 A.L J. 1014. 
» S. 251— Reuew-~ Limitation— Ei eetmert order 
—St a rti ng point. 

The date o c delivery of possession is the date from 
which the period of limitation is to be counted for 

...» 1 — .« — an order of eject* 

’ ’•la, J.M . ) JAMMt 
A.W.R, (B R.) 87= 

) A.L J , (Stlpp.) 77. 

-S. 251 — Renew of e/eetment order— Holding 

tub let when possession delivered— Limitation— Starting 

point. 

Where after an order of ejectment possession* had 
been given to the landlord of a holding which was sub-let 
at the time of the delivery of possession the order of 
, . - though the application 

issession had been given, 

■ ate of the knowledge of 

, ‘ n r% ” ’ Mehta, J. Mi) SHAM* 

■ i = 1939 R.D. 433. 

order— Limitation 


S. 223 in which the liability 
An anpeal does lie to the 
(1) (rf) of the Agra Tenancy * 


1939 ALJ 489 — 1939 A.W E. (H C ) 433 = 
1939 OLE 427 = 1939 R.D 367- 
AIR 1939 All. 433 (T.B.). 

* S 242 (3) (ft) — Suit under S. 44 of Tenancy 

Act — Defendant pleading lease —Question of proprietary 
right if m issue— Appeal from decision in suit — s 
Where in a suit under S 44 of the Tenancy 
was admitted that the plaint iff w as a za mindar, 

■was contended by the defendant that he was a !e 
.proprietary rights, and the suit is dismissed, the , . 

Y * D «939 — 3 


t — Production of aefdi- 
' ■ ’ — Desirability. 

i, S. M , contra —Where 
'ollector as to the non- 
of a practice of payment of rent by the sab- 
tenant to the mortgagee, it is a finding of fact and in 
such a case it would be dangerous to allow the sab- 
tenant to go before the Commissioner and fail to con- 
vince him as to the eri-tence of the practice and there- 
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AQRA TENANCY ACT (1926), S 252 
S 252 — Revision— Competency — Order under K 

13 of 0 9 C P Code 

No revision h f r '**“ ' ^ 

Act against a Co 
C P Code refus 
43, K 1 (</) c!ea 
therefrom (Me ‘ 

Raghubir Naf » ■ • 

— — — S 252 — Rett si on — Slay of suit for inadequate 
reasons — If a ground 

Where a trial Court for grossly inadequate reasons 
postpones a suit, the Board has tilde powers under 
S 252 of tt “ 

Ham Lal t *. 
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by — Absent 
Revision 

Where there is n 
anpear it constitu 
plated by S 252, 
the Board can 
and pass «uch ord- 
anJ Mehta J M ) 


adequate service of a notice to 


iiaM kaJ v MaNa a 


1938 R D 929=1939 AWE (BE) 54 

S 264 and Sch II List 2, Serial 14 — C P 

Code, O 42, R 1 (All ) 


ALLUVION AND DlLUVION 
• S3 271 and 242 (3 ) — Claim of proprietary 
right — Proeedure to be followed- — Decision of issue by 

es a clear claim of 
f the Agra Tenancy 
frame an issue and 
}urt If instead of 
appeal against his 
decision lies to the District Judge only under S 242 (3) 
as the question of proprietary right is still in issue in the 
appeal Where the appeal is preferred to the Coinmis 
sioner, he has no jurisdiction to hear it, and he has only 
‘ *■« n ~ r ' (Bom- 

" " ■ Babu 

D 128 

1 ■ - ■ ’ 1884), 

' Land 
41 Bom LR 257 

I S 4 — And land Improvements Loans Act, S 4— 

) IMPROVE 
2MLJ23 

’ " ■ ’ 1 . Of 1874), 

j -est officer 

A forest guard since be is not appointed by ihe Chief 
Commissioner is not a forest officer (D R Mormon ) 
jASRAji' FMPEROK 1939 A ML J 90 

8 9 -—Bye laws under- — Bye-law V — Zemindar— 


- S 265— Lambardar— If entitled to receive 

capital money In land acquisition cases See 1 AM 
BARDAR 66I.A 145=1 LH (1939) A11 460= 
1939 AWE (P C ) 6f (1939) 2 M L J 98 (P C ) 

S 266 — Non compliance with provisions of— 

Plea tf ofen to tenant who has exhausts l all remedies to 
Jt t aside ejectment order 

A tenant who has exhausted all his re 
getting the ejectment order against him, set 
who even after a further locus penitential d 
the decretal amount cannc 1 " * “ * 1 “ 

as the provisions of S 
were contravened, the ej 
him was illegal and that h 

entitling him to a declarai uu uuue-i s »*j 01 me 
Act (Marsh S M and Mehta J M ) SHIV SacaR 
PaNDEp LUCHMAN KOERI 1939 ED 598= 

1939 A WE (BE) 268 

S 266 — Suit by one of the <0 sharers— When 

permissible 


refers only to prsrate sale 

S 17 of the Ajmer Government Wards Regulation 
which requites the sanction of the Chief Commissioner 
to the sale of property by the Court of Wards obviously 
refers to a private sale (D R Norman ) BENI 
PRASAPf '•akfraz Ali 1039 AML j 85 

S 22 — Scope and applicability — Mortgage prior 


Beni Prasad v Sakiraz 
1939 AML J 85 
AJMI3K LAWS REGULATION (IN OF 1877), 
S 8 — Right to pre empt all the properties sold — Prt 
emptor if can pick and choose only one 

Where a pre emptor had a right of pre-emption in 
more than one of several properties sold he cannot pick 
and choose and claim to pre empt only ore of them 
e r% f, ' ~ " IISTV V FA1EH 

1939 AML J 77 
" 1 1 Accretion — Owner 

lion— General rule 
■ ALLUVION AND 

4— ACCRETION 
1930 A J, J 708 


at the main stream 
boundary between 
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AMENDMENT 


Hat an am //an,.' -an. JJ ) PaSIIPAT PRATAP SiN'GH 
t t’DAl 151 1 AN TR ATAP Singh 183 I C. SOS = 

1939 0 A C74-1939 0L.E 658 = 
"12 EO 62 “1933 A WE. ICC.) 153 = 
1933 OWN 803 = A I E 1939 Oodh 269 


AMENDMENT See practice — Plf apings 

Of decree Set C P Codf, 151 AND 152. 

Of plndmt! See C P. CODE. O 6. K 17. 
APPEAL Set (1) C P CODE O 43. R 1 
(Appeals from Orders) 
ft) practice— appeals 

(3) Priav Council Appeals. 

(4) SECOND APPEALS. 
APPEOBATE AND EEPEOBATE. 

«Jrr(l) ESTOPPEL. 

(2) RVIDENCF ACT. S 115. 
AEBITEATION AND AWAED Set olta (1)1 
ARBITRATION ACT I 
(IX OF 1899). 

(2) C P CODE. Sell 

11 . 

(3) C P. CODE, o. 32. 
K 7. 

(4) C 

r : 

Arbitrator— Portion of — 


arbitrator— Distinction. See C P 

Para 16. . ' 

—Arbitrator— Powcrl of— 

euit referrtd— Amendment of f/atn, 

in dati — Power to allow— Pretiaui refusal of amend - 

•»»' A* S'flurt — Fffeet of 


] AEBITEATION AND AWAED. 

'*!+•* j ) raj Kumar v. Shiva Prasad. 

181 10 653 = A I.E 1939 Cal, 600. 
* joins bejond terms of reference— Accep- 
■ —Party consenting and receiving benefits 

to challenge afterwards. See Hindu 
Law- Maintenance— Widow. 60 L.W. 19G. 

■ 'Award— If eontracl or eon tent decree , 

An award is not a contract inasmuch as the parties 
to it do not contract with the arbitrator ; and it is also 
different from a consent decree where the order of the 
Court 11 imposed upon the agreement of the parties. 
(Dazes, J.C. and Tjab/s, J ) TARA CHAND KHI MAN- 
DAS p bVED ABDUL KAZAK i>H AH. 

LLR (1DS9) Ear 422=182 10 226=12ES. 4 = 
A .I.E. 1939 Sind 126. 
Award — Validity — Minor's share in property 
referred to arbitration — Decision about its partition — If 
outside reference 

Where what is referred to arbitration is only the 
share of a minor in a certain property, Ihe decision of 
the arbitrators about its disposal or partition is outside 
the scope of the reference and is, therefore, void. (Dahp 
Smgh, /.) Sar aswati Devi v. Jagannath. 

41PLE 201 = A I E. 1939 Lab. S08. 

Avar J —Validity— Partnership accounts — If a 

zahd reference on behalf of one partner. 

The principle that in a pending suit all patties must 


| the partners have Joined in the reference but it subse. 


had refused such amendment on a previous occasion 
{Harries. C.J and Fail A’s. J ) TEJPAL MAKWARl 
v . Kedarnath Him at Singha 

20 Pat L T. 700 = 1939 P.W.N. 703 = 
A.I E. 1939 Pat. 697. 
— ‘ Arbitrator or referee — Statement of Counsel op 
pointing referee — Latter empowered to examine parties 
— Character of referee, if ottered thereby. 

Where the Counsel’s statement makes It clear that a 
person is being appointed as a referee and that he is to 
make aetatemenlin Court, the fact that he was allowed 
to make the statement after taking the statements of the : 
parties could not have the legal effect of altering the I 
character of the referee, for it cannot Iw said that a | 


1 ■ Aw i rd — Valldi ty — pa rlntrship — Disputes refer . 

red to arbitration — One partner subsequently dying 

Proceedings eon fueled without his legal representa- 
tives 

The terms of an agreement of partnership expressly 
provided that upon the death of a partner his rights 
survived to his legal representatives. Upon disputes as 
to accounts having arisen between the groups of partners 
the matter was referred to arbitration, bhortly after- 
wards a partner in one group died but Ihe arbitration 
proceedings were conducted in the absence of and with- 
out notice, to the legal representatives of the deceased 


A x as. xjoo An u.. 
• — - — Award— Misconduct of arbitrator — Error of 
judgment — If amounts to 

Where arbitrators have allotted through error of 
judgment an a'set of uncertain and fluctuating value 
upon the basis of a gross over-valuation, to one branch 
of the family instead of to all the branches according to 
their respective shares, this does not amount to mis- 
conduct within the meaning of the law of arbitration. 


I of the group ( Bhide , /.) ABDUL GhaNI f. SlRAJ- 
UD-DIN. 41P.LR 680= A.IJ6. 1939 Lab 164. 

Reference made in pending suit without Court’s 

Intervention— Award if compromise. See C. P. CODE 
O 23. R. 3. 1939 EangLE 280 (F.B)! 

Reference to arbitration— I .eave of Court e>. 

C.P. CODE, O. 32, R. 7. 
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ARBITRATION ACT (IX OF 1809) S 4— Submit 
non —ha let of Merchants Association requiring mem- 
ben to submit differences inter *e to arbt’ratton — It ntten 
undertaking to abide ly rules signed by members— If 
jinttcn a (re meat to submit 

Th* word* of the definition of Submission* in S 4 
of the Arbitration Act are sufficiently wide to 
include cases where the agreement is made without 
at the time it is made there being any differences 
between the partie either in existence or in 

direct contemplation Also it is not necessary to 

constitute a submission’ that the terms of the agreement 
should all be contained in one document huch an 
agreement may be found in correspondence consisting 
of a number of letters The printed rules of Merchants' 
Association requiring all membra in all cases of depute 
or differences inter se arising from certain transactions 
to submit the said di putes or differences to arbitration 
together with the written undertakings to abide by the 
rales, signed by members at the time of their admission 
as members are sufficient to constitute the written 
agreement to submit required by S 4 ( IVeston J ) 

KOTUVAL IOAAKDAS r ADAM IlAJl 

LLE (1939) Ear 769 = AIR 1039 Sind 357. 

S 8 Cl) (b ‘Construction— Partus saintly ap 

pointing two arbitrators— One of them dying— Court s 
power to supply vacancy 

It is an ordinary canon of construction that a section 
of a statute should be so construed as to render every 
part thereof consistent with every other part S 8 
must be read as a whole and cl (j)ofsub*S (I) must 
be read as quat fied by sub S (2) It is consistent with 
the language of entire section to construe cl (iias 
covering the case of a vacancy where the «ubmi sion 
provides for reference to a single arbitrator and any 
other construction would render cl ( b ) of sub S (1) 
inconsistent with the words of sub S (2) Hence where 
the parties have jointly appointed two arbitrators and 
one of the arbitrators dies or a vacancy otherwise | 
occurs the Court has no power under h 8(l)(£)to 


DIGEST, 1939 

1 BANKER AND CUSTOMER 
and M the arbitration clause in the contract of the 
office could not be incorporated by implication because 
the contract between A and M actually contained a 
separate arbitration clause and hence the appointment of 
another arbitrator by K on behalf of M was in contra 
vention of the provi ions of S 9, Arbitration Act, and 
hence illegal ( Lobo /) KiShinchaND SanTRam 
V ROCHALDAS 180 I C 143 = 11 RS J70= 

AIR 1939 Sind 24 

S 15 —Execution of award — Right of holder 

alter transfer of Alt rights thereunder — CP Code, 
O 21, A 16 

Though an award filed in Court is not a decree tt is 
given the same sta'us as a decree for the purpose of 
enforcement, with the result that all the provisions of the 
C P Code applicable to execution apply tosuch award 
Therefore the holder of an award is entitled to execute 
the award, although he may have transferred his rights 
under it to a transferee unless and urtil such transferee 
comes to the Court and applies under O 21, K J6 C 
P Code (McJVair J) A NATH NATH v MoNMO- 
THA NATH 184 I C 652 = A IE 1939 Cal 482 
ASSAM LOCAL SELF GOVERNMENT ACT, 
S 93 A — Realisation of dues by Local Board-Remedy 
by suit — Availability 

\ Local Board is not precluded from realizing its 
dues by instituting a civil suit if it prefers to adopt that 
method although such dues might be recovered as an 
arrear of land revenue under the provisions of S 93-A 
of the A'sam Local Self Goternment Act ( Edgley , / ) 
RAGHUBtu Singh v Tazpuk Local board 

ILR (1930) 1 Cal 329 = 43 0 WN 408 = 
AIR 1939 Cal E87 
ATTACHMENT See alto C P CODE, S 60 O 
21, Kr 46 and 63 AND 
O 38 R 7 

— — Effe t—lf creates an equitable or /udusal hen 
An attachment does not create a charge it only pre- 
vents an alienation and does not confer any title Hence 


■■—8 9 —Scope- 

clause— Appointment 
S 9— Leg slity 
A' and M entered 1 

goods on terms ar ■ • 

office The contra ■■ ■ ■■ 

tained an arbitration ■ ■ - - 

put-s of wha soever nature unless amicably settled 

should be referred to two arb trators one to lie nominat 

ed by each under the provisions o' 1 * *■ * 

Upon a d snute hating ari en A 

tor on bts b»hall and cal ed up . ■ 

for him within three days On f 

himself appointed an arbitrator on oeriai! ot 1 « 


AIR 1939 Pat 81 
)DE Art 183 — Applicability — Person 
d under two Municipalities 

I dors nnf In lorn., .ml ~ Iks - »n ‘ 


service under ir (7Vf Chmd, / f 
COMMITTEE, HODAL PlRYA LAL, 


Municipal 


because whitever terms and conditions of the . • • e « , ■ ... 

office were to be Incorporated in the contract between A' I entitled on the Bank going Into liquidation, to" claim 
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1 


BANKER AND CUSTOMER. 
prefe<Tti«l payment in respect of the proceeds of 
cheques over otter creditors of the Bank. Hat in the 
case of craft which a -u-iomer gets from the Sink, 
drawn on a t r .rich of the Hank, on pap*) enl of cash 
iherefrr it 1* t nly a putcha-e of the dralt. and there is 
no emn,-’n mt t» it e Hank of the atrojnt for any 
spenS. patpo e The purchaser canncl tkerefote claim 
prele-t-n-ial pavment in rc-fw- t of the amount cosered by 
the craft on the ILnk goirg into liquida’un (JV«ijfii- 
rjnmj j ) all-India npinsers associa 
tion, Tamil Nad Branch t Official liquids 
TORS T. V A Q [Sisk. Ltd 1933 Comp C. 279- 
1939 MWN 1071 

■ Def lit of amount in Bank fiy t\>) of fixed 
deposit at tfiitritf for c-eraraft and for opening o'er 
draft aeeemnts— Mature of iraniaetion—Dit'istr—lf 
trust money — Right to preferential pigment in uindmg- 
u p pr •eeedmgt 

\\ here ender an agreement between a customer and 
a Hank the former makes fixed deposits of amounts tn 
the HanL fnr the purpose of enabling him to open over- 
draft accounts on the secuuly of each fixed deposits, and 
to obtain accommodation by opening oTcrdrafi accounts, 
such deposit- are fin ma faete governed t> the ordinary 
law which regulates a banker and a ctrtomer. It docs 
not constitute anj thing more than a relation of a debtor 
and creditor No que-tion of trust arises in such a 
ca>*, it cannot Ur pretended (hat the amounts paid into 
the Hank by »i| of fixed deposits are moneys placed 
with the Hank, for any >peo 6c purpose so ar to clothe 
the llank with the re1ation«h'p of a trustee. The 
depositor cannot therefore claim payments of the 
amounts in full in preference to the ordinary creditors of 
the Bank in wmdmg-up proceedings, lyenkataramana 
Rat, J) Nayar Modern Hank, Ltd. Palohatp 
Official Liquidator, T. N.& Q. Hank, Ltd. 

1939 M W JL 1174. 

■ —Failure to honour cuitomer'j cheque— Measure ef 
damage 1. 

Where the Hanker, being bound to honour his 
cus'oirer’s cheque, has failed to do so, he will be liable 
in damages If special damage naturally ensuing from 
the dishonour is proved, it will be properly taken into 
account in a'stssing the amount of damages. If the 
customer be a trader, the Court may properly award 
substantial damages, in the absence of proof of 
a pec*aJ damage. ” ■ ■ ■ 

entitled to such 1 ... 

him for theinjui ■ . 

has sustained. 


BAR COUNCILS ACT (1926’. 

the amount. (Venhataramana Kao, /.) NEW FIELD 

Co. t. official Liquidator, T. n. & Q. Hank, 
Ltd 1933 Comp O 284 = 1939 M.W.N. 1072. 

Relationship— Customer directing Bank to apply 

deposit in particular manner uhen occasion arises — 
Effect of — Trust — It treated — tank going into liquida- 
tion — Clam by customer to preferential payment— 
Sustainability. 

According 10 the rule regulating the relationship bet- 
ween a hanker and a customer who has deposited moneys 
In the Hank, the banker is a debtor, the customer 
is a creditor and the deposit is a loan to the Bank. The 
mere fact that Ibe customer gives the Bank a mandate 
or a direction to apply the money to his credit in a 
particular manner uou'd not clothe the Bank with a 
tru‘t. Where a sum of money is paid to the general 
at count of a customer with a direction that the amount 
must be applied in a particular manner when occasion 
an«es, until the said sum of money is appropriated in 
the manner directed, no qaesiion of trust would arise. 
The matter would rest in a mere mandate. The Bank 
is not a trustee for the customer, and he cannot claim 
preferential payment over other creditors or customers 
If the Bank goes into liquidation, but can only rank as 
an ordinary creditor. ( yenkataramana Rao, /.) 

DHAKMAVBAL AMMAL V. OFFICIAL LIQUIDATOR, 
T. S. & Q. Dank, Ltd. 1939 M W.N. 1063= 

1939 Comp. O. 266. 

Relatiomhip— Trustee depositing trust moneys in 

Haul — Bank aware of moneys being trust money t— 
Effect—! f makes Bank a trustee— Company detailing 
employee' t cash iceurity fund in Bank earmarked at 
tueh — Bank — If trustee for company's employees. 

The fact that a depositor in a Bank is a trustee, and 
the money deposited is trust money does not affect the 
relation which (he law creates between a bank and a 
customer, namely, the relation of debtor and creditor. 
The legal effect of a notice to the Bank that the money 
deposited is trust money is only to caM a duty on the 
Bank not to participate in a breach of trust by the 
trustee Where a company, acting under S. 282 B of 
the Companies Act, depo-its in a Scheduled Bank moneys 
deposited with it by Its employees in pursuance of their 
contracts of service, asking the Bank to earmark_the 
same as e 1 ployee-’ cash security, the fact that 'the 
Bank receives and accepts the deposit with notice of 

.i - it. -• <*— C a*h security of lhe 

•• ny, would not make 

moneys The Bank 
the limitation of the 


account but debited the charges for th 
transfer The money was, however, never 
becau-e on that very day the Hank su^pende 
and liquidation proceedings were started fatei 011. me 
cu-tomer applied for payment of the amount in prefer- 
ence to the ordinary creditois of the Bank 

Held , that the money was received by the Bank In the 
capacity of a mere agent and was held apart by the 
Bank as properly of the customer, and the customer was 
therefore entitled to preferential payment in respect of 


1 . ■ • “ ' 1 for good 

»t monies, 
EES SEClf. 

iv..., v- . . MLJ.209. 

Liquidation — Employees’ provident fund — If part 

of assets of company or trust money. See COMPANIES 
ACT, SS. 229 AND 230 (1) 1938 M W N. 1332 = 

ALK. 1939 Mad 352. 
BAR COUNCILS ACT (XXXTfUI OP 1926) See 
aho lecal Practitioner. " ' 
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BAS COUNCILS ACT (1926), S 10 

— S 10 — Professional misconduct — Findings of 

Bar T rtbunal — Acceptance by Co set 

The question whether a particular advocate has violat 
ed the recognized canon« of professional etiquette is 
primarily a matter that concerns the Bar Council and 
consequently the High Court ordinarily will accept find 


1939 A L J 957 (F B ) 

■ S 10 (1 )— Professional misconduct — Agreement 
with client to receive payment in event of tureen only 
— Propriety 

For an advocate to enter into an agreement with his . 
client to receive nothing unless the suit was successful 
amounts to professional misconduct, and the Court is 
bound to take serious notice of it ( Lea h C J , 
Gentle and Somiyya JJ) Raman UJ ACHARI \R In 
re 184 IC 606 — (1939) M W N 766 = 

50 LW 231 = A IB 1939 Mad 772 = 
(1939) 2 M L J 320 (F B ) 
-3 15 — Rules framed u der~Rule prohibiting 
trade or bun nett— Investments by way of money lending 
—If amounts to engagement m money lending busmen 
Investment of his savings by an advocate do not 


tan ui, no escape no u me conclusion that such invest | 
ments constitute engagement in money lending business 
It depends on the facts of each case and is a mixed ques 
tion of fact and law, as to whether certain transactions 
amount to a money lending business {Iqbal Ahmad , 
Raehkpat Stngk and Hunter JJ) AN ADVOCATE 
OK RANIKHET, In the matter of 
1939 AWE (HO) 828 - 
BEN AMI— A senlials to be pr 
Before any transaction can t 
must be clearly shown that it w 
benefit of the alleged benamtd - 
for the protection of the int 
owner ( Davis J C an l 
KHatunp Secretary of 

I LB (1939 IK- „ l 

11 KS 121-AIR 1939 Sind 9 | 
— ■■ Evidence — Non production of draft of document 
— 'If mater at f s t 


—Inference— Purchase by father ”i sons name 

— Doctrine of advancement — I f applicable 

In England if the conveyance or transfer is made 
not to a stranger but to the wife or child of the person 
who' provided the consideration if the transaction is 
wholly unexplai led the law presumes an inte 
benefit the w ife or ch Id In India no sue 
exists Hen e where property is pirchased by 
hi the name of the son and the latter claims 


184 10 113=6 BE 14 = 12 BP 225= I 
20 Pat L T 787= A I B 1939 Pat 462 I 


BENGAL ACTS AND REGULATIONS 

In fern cc of— Purchase by father itt son's name 

— Mutation and grant of receipts in son’s name — Prt 
sumption of gift — If antes 

Where a father has purchased property in the name of 
bis son the fact that he has obtained mutation of names 
and granted receipts In the name of the 'on does not esta- 
gift by him in favour of the son as such acts are 
cons stent with the transaction being a purely 
i one Indeed such acts inevitably follow a 
transaction Experience has « how n that frequ- 
ently benami transactions are entered into In this coun- 
try for no apparent reason (Harries, C J ani Chat 
tern J) Sahdeo Karan Sinoh r Usman A LI 
KHAN 18410 113 = 6 BE 14 = 12 EP 225 = 
20 Pat L T 787= A IE 1939 Pat 462 

— Right to sue — Benami purchaser at revenue sale 
— >R ght of creditor of real owner See BENGAL 
I AND REVENUE SALES ACT S 36 

17810 357=6 BE 91 
~ - Sait by benamidar — Dismissal — Appeal by real 
owner — Permissibilitj See C P CODE S 146 

60 LW 429 

— Right to sue— Benami purchaser at revenue sale 
— ■ Right to sue ter potiejnon — Bengal Land Revenue 
Sales Act S 37 

A benamidar is a trustee for the beneficial owner As 
1 amtaln in his own 

T that he had before 
y was the real owner 
. ted the claim of the 
the aforesaid prin- 
ce ^ j , u w . , u at a revenue sale 


Zemindary CO ltd 44 OWN 38 = 

70CLJ 218 


diction of the trial Court but of the appellate Court as 
well Where a suit for accounts was valued at R« 130 
but the trial Court decreed the suit for ks 7,000 and 
JJ *’ x dge and not to the 

Agfa and Assam 
and Ismail JJ ) 

• ■ 19 HR A 628= 

939 ALJ 133 = 
AIR 1939 All 273 
— ■ - 3 37 (2 ) — S Ope and meaning of 

What is meant by S 37 (2) of the B-ngal Agra and 
Assam Civil Courts Act is that where the statute law 
deals with a subject and allows certain rights equity 

h 


1938 ALJ 1199=1939 AWE (HC)43 = 
A IE 1939 AH 141 

BENGAL ACTS AND REGULATIONS 
Agricultural Debtors Act (VII of 1936) 
Alluvion aul plluvfoa Regulation (XI of 
1825) 


KHAN 
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BENGAL ACTS AND REGULATIONS. 

Cess Act (IX of 1830). 

Court of Wards Act vIX of 1879). 
Embanknent Act (II of 1882). 

Excise Act iV of 1919) 

rood Aaulterstioa Act (VI of 1919). 


(Ill 

Local Self-Government Act (III of 1885) 
Money-Lenders Act VII of 1933). 

Municipal Act (III of 1881) 

Municipal Act (XV of 1932) 

Public Demand* Recovery Act (III of 1913) 
Regulation XXVII of 173£ Salr) 

Revenue Eccovery Act (I of 1890) 

Sanitary Drainage Act (VIII of 1895) 
Suppression of Immoral Trade Act (VI of 
2933; 

Tenancy Act (VIII of 1885) 

Village Chaufcldarl Act .VI of 1870) 

Village Self Government Act (V of 1919). 
Wakf Act (XIII of 1934) 

BENGAL AGRICULTURAL DEBTORS' ACT 
(VII or 1936) S 1 (3 ) — Effect of. 

Pet Dr'bfibire, C J , Lori Williams Bid Afitltr, JJ. 
•“Tie Act ex-end* to tie whole of Bengal The proviMon 
lo S I (3) lhat il ihall come into force in such areas as 
the l-axal G (vernment may by not’ fixation direct means 
that t Mia'I come into (on e *o far as concrms the 
establishment of Debt Settlement Hoards in the local 
areas a» provid<-d in S 3 and all matters arising under the 
provisions of the Act consequent upon such establish- 
ment Once these Boards are set up, the Act has come 
Into force in Chose areas by reason of sub S (2). and its 
provisions apply to the whole of Bengal. 41 C.W.N. . 
1363. Disappr. ( Derbyshire , C. /, Leri Williams. \ 
Bsrtley, Naum AU and Afitter, JJ.) NaRSiSCHDAS , 
TaNSUKIHS v. CHOGFMULL 
I.L E (1339) 2 Cal 33 -183 1 C. 213= 12 BO. 129 
= 2 Ted L J. 71=43 C "V jeo - 1 

S. 2 (8) —“Debt" 

under decree of High C 
Bengal agricultural 

S 2(8) (1 )-"Co, 

of defendant in account t suit 

The liability of a defendant in an accounts suit is 


question mu«t depend upon some prior occurrence 
condition. The liability of the defendant may possibly 
be unascertained, but. if it exists at all, it is a present 
liability which doe" not in any way depend upon the 
happening of any other event or the fulSImett of any 
other condition, ( Edgley,J.\ RAY ATI MOHAN ROY 
v. JlHJKCHANO Bhuian, 43 O.W N. 497= 

A IB. 1939 Oal. 343 

S. 0 (A)— Applicants before Board /oinlly 

liable for debt along ualh others — Right of latter to 
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BENO. AQRL DEBTORS’ ACT (193G), S. 34. 
creditor can realise his dues from the other debtors. 
But the right of contribution of the other debtors from 
the applicants Is limited to such amount as is determined 
by the Board (J. K. Ghost and Mukher/ca, JJ.) 
Abu Taiier Bazulal ksshid i>. Chandra Morn 
Saha. 43 0 W.N. 318. 

Ss IB and 20 — Distinction between — Scope of 

enquiry before Board. 

Ter Afukberjea, /. — The enquiry by the Board contem- 
plated by S. 18(1) of the Bengal Agricultural Debtors’ 
Act fs not one as to whether the liability amountstoa 
debt at all within the meaning of the Act but whether a 
debt as defined by the Act and which is alleged by the 
party to exist, exists as a fact j and if so, what is its 
amount There is a maiked difference in the language 
which exists between Ss. 18 and 20 of the Act. Under 
S 20 if any question an«es before the Board as to 


3. HQ— Purchaser of cqu.ty of redemption 
a gam it whom decree was passed — If a "debtor." 

A purchaser of I he equity of redemption who was 
made a party to the mortgage suit and against whom the 
u*ual mortgage decree was passed is not a "debtor” 


3. 34 — App/iealihty— Decree of High Court 

transferred to A/wistf for execution— Notice to Atunsif 
for stay— Legality. 

Tbe definition of ‘debt’ in S. 2 (8) of the 
Bengal Agricultural Debtors’ Act does not include 
one payable nnder a decree of the High Court 
exercising its orieinal tuusdiction. S. 34 of 


9. 34 — “ Civil Court’’— If includes High Court. 

’ rh * **’" r,, s "Civil Court’’ in the Act do not include 


S 34 — Notice to High Court — Decree passed on 

Ongt nal Side — High Court , if bound to stay execution 
— ‘Civil Court’ — Meaning of. 

Fer Curiam. — On receipt of a notice under S 34 of 
the Bengal Agricultural Debtors’ Act, the High Court Is 
not bound to stay execution 0/ a decree passed by Usell 
in its ordinary original civil jurisdiction. 

Per Derbyshire , C.J , Bartley and Nastm Ah, JJ.— 
The words ‘Civil Court’ in the Bengal Agricultural 
— lude the High Court. 

■ , J.— The Bengal Agricultural 

1 ally Ss. 32 to 36 thereof should 
to apply to the High Court In 
But tbe Act, so far as it par* 
• liction, is beyond the power* o 
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BENG AGRI DEBTORS’ ACT (1936), S 34 BENG AGRI DEBTORS' ACT (1936) S 34 
Per Milter, /—The words 1 Civil Court’* in S 34 of decided by the Board under S 20 of the Act and the 
the Bengal Agricultural Debtors Act include tl e High d r ' 

Court exercising original cwil jurisdiction but the u 
section so far as it relates to proceedings of the High C 

Court is > lira tires of the Bengal Legislature by reason 1 . ■ 

of S 80 A (4) and S 131 (3) of the Govemnent of * ■ . . ■ 

India Act {Derbyshire, C J Lett Williams Fartlcy - . u 

N asms Alt and Vitter, JJ) NARSINGHDAS TaNSUK subiecl-matler of proceeding amounts to Ml — Jiriilte 
DAS v CHOGEMULL HR (1939) 2 Cal 93= ttonof Court to consider — Material point of tune — 

183 1 C 113-12 E C 129 = 2 Ted LJ 71= Time of opphcati on or of netiee 

69 C L J 458 — 43 OWN 613= The Civil Court after receipt of notice undLr S 34 of 
AIR 1939 Cal 435 (SB) the Bengal Agricultural Debtor*’ Act 1 as J irisrliction to 
** ether the debt, in respect of 

i ding before it is a debt 
■ (8 ) and if it finds that it 


I 


in principle whether the* decree holder or a stranger is 
the purchase' ( Latifur Rah nan J ) GiriJA 
KaniaROVk Tuni Bibi 43 CWN 978 

• — S 34 — Notice received after sale and before 

deposit of balance of salt price— Third party auction 
purchaser— Proceedings if must be stayel 


P 

P 

d 

and there can be no question of the decretal debt being 
satisfied either in whole or in part until the sale price is 
deposited in Court ( Sen J) Bhabani ChakAN 
Law v Baikuntha Shaha 184 I C 646 = 

43 CWN 358-69 CLJ 117- 
AIR 1939 Cal 341 
milled by 

'here re 
liability 
t thereof 

On receipt of a notice from the Board in respect of a 
debt included by the applicant in his application but in 
respect of wh ch liability js not admitted by bm,the 
Court is bound to stay the suit in respect of such debt 
{Biswas /) Amiruddin Ahmad r Abdul Rah 
MAN 431 V \ ‘ n ’ 

S 34 — Notice — Some of parties 

before Board— Entire proceeding's, if must ■ 

The notice under S 34 of the Benga 
Debtors Act can only refer to proceed in 
those per ons who are debtors applicants before the I 
Debt Settlement Board and not others who might be 
jointly liable On receipt of such notice, therefore the | 


jj ) Abu Taher Bazlul Rashid i Cha 
MOni Saha 43 C W N 

• S 34 — Notice for stay — Question tf applt 

debtor— Power of Court to investigate 
It is not open to a Civil Court on receiving a 
under S 34 of the Bengal Agricultural Debtors 
Investigate the question as to whether the apj 
before the Board was a debtor or not This has 


notice the notice has no force as against the Court and 
the Court may disregard the notice to stay the proceed 
mg under S 34 

Ter Mukhcrtea, J — In order that the Civil Court 
might be called upon to exercise its powers under R 33 
or i> 34 of the Act it is nece«sary under both these 


Chose and Mukhcrtea, JJ) NUR Mia v NOARHALI 
Nath Bank, LTD HR (1939) 1 Cal 437 = 

184 I C 118 12 RC 204=430 WN 322 = 
69 C L J 126 = AIR 1939 Cal 298 
— S 34 — Notice for stay ■ — Question if subject 
matter of proceeding is debt — Duty of Court to decide 
It is the duty of the Civil Court receiving notice under 
S 34 of the Benga! Agricultural Debtors' Act to decide 
the question, if raided whether the subject matter of 
the proceeding pending before it is a debt as defined in 
the Act 43 C W N 322 Foil {Edgley /) 
Ravati Mohan Roy t Bhikchand Bhuian 

43 CWN 497 = AIR 1939 Cal 843 

S 34 — Notice under — Suit for foreclosure of 

mortgage by conditional tale — If must be stayed 
\ i'"*' " J *■ — v d tional sale is a 

■ < i 1 Bengal Agricul 

closure of such a 
1 1 tbe Court receiv 

ik Ah and Rau 

jj / ,uuul x»A 1 ip V ABbVn. UaM 

43 CWN 1221- AIR 1939 Cal 730 
— -S Si— Plaint registered and time granted for 
deficit court fee — Notice received by Court 
— • Filing of deficit court fee — If should be 

plaint which was not sufficiently stamped 
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BERG ALLUVION & DILUVION KEG (18<5), 
3 2 

Heard (,\j«« -f/i and Ran, JJ ) NATH MULI » 
GOUM I ARP ai> 43 CWN 1146 

BENGAL ALLUVION AND DILUVION EEOU 
LATION XI OF 1525 Ss 2 and 4 A.crttton— 
f Um iha , lt find — DtUrmt alien— 

If the Lnd in d.-puie i* identifiable wt'h reference to 
lt» pht-ical feature* Ijnd mat ks or by me i* irement, i* 
should be deemed to ivmtinue to bel:mg to the former 
owner, whether i*« tian*te« from one «ide of the mer to 
the other «ide was » y a *u>lden change in thecour«e of 
the mer or m»» the re-i.lt of the mer gradually receding 
on one ride and throw i ig op lartl on the other, unless a 
cn-tom tn the contrary i« e-taUi-hed In this view the I 
burden of pros irg cu*t ’tn ties on the patty who claim- 
the land by accretion ( ,Vr aWu/leh and Ku'ji JJ) 
MaHadeo r IULEMIWaR Fraud 

1932 A L J 703 = 1932 AWE (110671 = 
1939 ED 493*= AJE 1909 All 626 
BENGAL CESS ACT (IX OF 1880), S 6— “AVr 
annual fr, /I/"— .1 f taring cl 

In s 6 r.l th« t'e-x Act the expression "net annual 


BENGAL EXCISE ACT (1919), S. 64. 

taken away (Muhheriea and Latifur Rahman, JJ.) 

JADOSATH IUN'hRJEEr SECRETARY OF bTATE 

I LE. (1939) 2 Cal 268= 43 C.WN. 1021 = 
A. IE 1939 pal C17. 

S. 70 (b) — Offence under — Obstruction a f river, 

t> 76(i)ol the Bengal Embankment Act clearly 
applies in a ca-e in w hich theie has been a diversion or 
olt-tH.-tinn of a riser, as the expression ' water-course’' 
in h 3 of the Act includes a riser. (Edgley, /.) 
I'ASurvri Kak makar i Emperor. 

ILE (1939)1 Cal 334 = 18310.470 = 
40 Cr.L J 808 = 12 E O 162-43 CAVN.S91 = 
A I E 1939 Cal 628. 
— 8 86 — Order of Collector under — Jurisdic- 

tion o/ Ci.il Court. 

An order of apportionment of costs pa-sed by the 
Collector undir S. S6of the Bengal Embankments Act 
can not be questioned in a Civil Court Such an order 
I would not be ultra vt ret simply because the Collector 
apportioned costs on certain lands which he should not 
' hase done under the provisions of the Act. It may be 
I at the most an erroneous decision or an iriegular exer- 
I ci-e of the jurisdiction which the Collector undoubtedly 


38 Cal 372 (PC ) Rel on {Afutierira and Lntifur I 
Rahman, JJ ) NEW llEFKBHOOM COAL CO. V RaI 
Saiieb lhanpan Mali Kavnam 

43 CWN 874-C9CLJ 601 = 

A IB 1939 Cal 690 1 

.... B 81— Ouner ond ueeufter — Either ftytng \ 

more than hn duel— Right of centnlulton 

Under S 81 of the Ce*s Act the burd< ' ■ 
equally di*tributtd letweenthe owner and 
and if either has been compelled ic 
thanh.sdots he can certainly recour it fr< 
by a contribution uii. {Muhherjea and 1 
man JJ ) NEW BEFKEHOOM COAL CO. r. Raj 1 
SahEBChaNDan Mall Kaknani 43CWN 874 = 
69CLJ 601 = A IE 1939 Cal C90 
■ S 99 — Withdrawal af attachment — Pouer of 
Collector 

The Collector lias jun-diction to withdraw an attach 
tnent made 1>> him under S 99 of the Cts== Act ( fhtter 
and Rau, JJ ) KlI.VAK NAR£M>»A NATH ROV v. 
Midnapore Zemindar v Co , Ltd 70CLJ 218 = 
44 C W N 38 

BENGAL COUBT OF WARDS ACT (IX OF 
1879), S. 10 C [Inserted by Assam Court of Wards 
(Amendment) Act 19S7J— If Void—Gmernment of 
Jndta A<t, 1935 S, 107. 

S. 10 C inserted in the Eengal Court of Wards Act In 
force in A**am by the As-am Court ol Wards (Amend 
went) Act, 1937, l« not rrpngnant to any exi-ting Trdian 
Law and is, therefore, not void by virtue of S 107 (1) 
of the Government of India Act (Afitter and Rau, 
JJ ) G P. Stfwabi Erojendra Kiskore Roy. 

184 IC 689 = 2 Fed L J. 112 = 69 C L J 673= 
4SCWN 913= AIE 1939 Cal 628 
BENGAL EMBANKMENT ACT (II OF 1882) 
S. 3 -“Water-cour<e’'-If Includes “a river" See S 76 
(b) infra 43CWN 391. 

Ss 66 and 57 — Rot ire under — If condition 


Y.D 1939—4 



both is the same As liquor In the excise bond and 
the cu-ioms bond is in the dual possession of the 
Revenue authorities and the party and not InlheK.’e 
pO'-e—icn ol the latter, it is not liable to confiscate 
under S 63 (2) ( Hartley and Rau, JJ.) EZELTH. 

Ephraim V h-MPERUR. ILE. (1939) 1 Cal 643 = 
1811 C 965= 11 E C. 876 *-40 Cr L J its- 
43 CWN 522= A IE 2 9Z9 Ctl ZiL 

B 63(2 ) — Liquor lawfully had in prr rum 

Liability to confitcatton. 

Under S 63(2)oflhe Bengal Excise Act, a-r 3 
lawfully “had in posse-sion along with nr in at,;- m rr“ 
any liquor liable to confi-catiou under tel-;- ’ • j, 
likewi-e liable to confiscation. It is r-r 

the person in pos-e-sior ; all thar 
requires is that some per-on should be ^ 

some point nf lime subsequent to the c ->- t - r „ 
excise q (fence both of the illicit ^ , T 

some licit liquor The fact than** ~.. r - , 

different premi-es Is immaterial Ti* T 

not -ay tha* the person in pos-es-iy, ^ _ ‘ n ‘ r , 1 

any offence. (B utley and f et j , . 

Ephraim t Empfror. ILE -r,~: 

181 IO 055-11 sc 
— s 6i u>-^S,rf 

Iimitahon. Tw JL-i-f-j,, _ ? * 

power to onr Z ' 
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BENGAL EXCISE ACT (1919), S. 64. 
ca<e is tried {Bartley an l Rau , JJ.) EZEKIEL 
E ph R A lt’ V. EMPEROR LL B (1939) 1 Cal. 649 = 

181 1 C 955 = 11 RC 875 = 40 Cr L J 608 = 
43 C W N. 522 -AIK 1939 Cal 346 
* — 3 64 (1 ) — Order of cents at son — Omi ttion to | 

give not ce to interested forties— Effect of. 

The omis«ion to give nonce to interested parties 
before an order of confiscation is made under S. 64 (1) 
of the Bengal Excise Act, might in ordinary circum 


181 1C 955=11 B o’ 875 = 40 CrLJ. 608= 
430WN 622= A I E. 1939 Cal 346 
BENGAL FOOD ADULTERATION ACT (VI OF 
1919s). S, 4 and 6 — Mustard oil — Saponification value 
found excessive— ‘Presumption under S. 4 — Rebuttal 
— Proof required 

In the ca*e of mustard oil, if the analyst finds that 
the saponification value is excessive, the presumption 


BENG. LAND BEV. SALES AOT (1859), S. 14. 
said that the relationship is not created by a written 
contract to which each have become a party. S. SI of the 
Bengal Land Registration Act applies to such a case, 
and b. 78 of the Act is no bar to the plaintiff suing to 
recover rent on the ground of non-registration of the 
plaintiffs’ name (James and Rowland, JJ ) DEGNAN- 
D\N PRASAD V. GlKDHAR 182 LC. 863 = 

5 BP. 839 = 12 BP 82 -20 Pat L.T. 697 = 
1939 P.WN 129=AIE 1039 Pat 272. 
— ...... r -r~NUE SALES ACT (XIOF 

i ' . '■ e to proprietor under S. 94, 

• '■ e par ate engagement by Aim 

1 ■ tce—If kist da) i or latest 

■ ■ - • ■ on the proprietor of a sepa* 

■ the Estates Partition Act 

mentions that the levenue of such estate is payable in 
two kists, January ami March and ihe proprietor does 
not enter into a separate engagement thereafter, the only 
possible interpretation of the notice is that the January 
and March hits are the hit days referred to under S 2 
of Act XI of 1859, and not ihe latest days of payment 
under i>. 3 of that Act. ( Henderson and Latsfur 
Rahman, JJ.) MAMNDRA CHANDRA Sen v. 


is rebutted An accused person cannot be 
tied down to any particular method in 
rebutting the presumption raised against him 
under S 4 of the Bengal Foe * ' 

Act In the ca«e of mustard oil, he 

presumption by following the oil from 

throughout the process of manufactu 

arrival in his shop and demonstrate that - * ’ 

substance had been introduced The pr 

rebutted if the accused calls evidence whic 

Court that the article in question is derivr 

from inu«tard seeds. Mere proof that none of the 

common adulterants is present will not rebut the pre 

sumption {Henderson and Khuudkar, JJ ) SUPER 

1NTENDENT AND REMEMBRANCER OF LEGAL 

Affairs, Bengal v Kshitisii Chandra baner 
;ee 184 I C. 423 = 12 B C 229 = 

43 C W N. 1030= A I B 1939 Cal 667 

BENGAL IBBIGATION AC“ ' — ** 

47, 59 and 63— Right to s ut ft 
— Registered owner — Suit by 
some one else — Maintasmbility 

Under the B°ngal Irrigation . 


Deonandan Pandey v ram Pirita Rai 

181 IC 844-5BB. 683 = 11 BP. 644 = 
19 Pat LT 897 = A I B 1939 Pat 188 


tachment by an order of a Civil Court can be sold by the 
Collector /or arrears of revenue. If only a part or share 
of the estate is under attachment S 5 al«o applies. 
’• ■ * . * , ■> ■ t 


from the entire estate The account® of the separate 
shares in re«pe.l of which separate accounts had been 
opened under S. 10 must accordingly be merged into one 
account, the credits and the revenue demands mu«t be 
totalled up and the balance struck If the balance so 
struck is a deficit one then and then only can the Collec- 
tor sell Ihe entire esta'e If the collector without 
■ ■ ■ a’e to sale, 

w ith yuris- 
•n the sale 
c there was 
■ For the 

' he entire estate is in 

rges all ihe accounts 
It is not necessary 
close the separate 
of the entire estate 
j under S 14 of Act XI of 1859 {Milter and Rau. 

JJ ) Kumar narendra Nath Roy v Midnapore 
| 7EM1NDARI Co LTD 70 C L J. 218 = 44 0 WJT. 38 


the a«Sig«ors of the defendants, and the defendants account o' residuary share in default, he would only 
after taking assignment of the contract give notice to the acquire the right, title and interest of the defaulting 
plaintiffs stating that they were henceforth bound by the sharer* and would not acquire the said share free from 
contract, actually making a tender of rent, it cannot be all incumbrances The opening words of S. 53 of the 
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EENO. LAND REV. SALES ACT (1859), S. 17 RENO. LAUD REV. SALES ACT (1859), S. 37. 


Act are an exception only to the provision* of S 37 and 
rot to tbo*e of S M of the Act Ccm*eiiuenily, if at 
the time of the jurchas* a suit to enforce a charge on 
the share in d.tau': wav pending apatnn the defaul'mg 
sharer the p-rcha«er locomcsa lepre-ontative in miere>t 
of the judgment debtor and can, therefore, be right!) 
made a party to the execution proceedings *o that ex ecu 
tion may proceed again** the share purchased bv him 
(Miner o-J Khundkar, JJ .) BlIFAUAR MNCH 
NaIIAR r Uv; ESH CilAhOR A t»AS llAh MAS 

43 C W N. 803 

■ S 17 — If/'/i. acuity — Am. haunt unier i,91 of 
Cess A’t—Sale of estate under atta hment — Juris- 
dution ef Collect 'r 

An attachment b) the Co'lector under the provisions of 
S. 99 of the Ce*s Act would come mthm b. 17 of Act 
XI of 1S59 S 1" of Act XI of 1859 does not saj that 
the Collector -hall have no jurisdiction to sell during 
the fob*i»*eflce of the attachment, but that he will 
have no jurisdiction to sell for arrears of revenue 
tahuh hod accrued whilst the estate * a* under at*ach- 
ment (Afstter a- ■ 1 ■ v ■ * " ~ 

Nath Roy ». ' ■ ■ * » . 


of the Act could not be pleaded in bar of such a 'uit, 
for that section has no application at all to such a case 
(Dia- leans Rowland, J At) CHATKADHAUt LaL». 
BhaGWaH PraSHaD 178 I C 357 = 5 BR 91 = 
1939 P.W.N 46 = A I R 1939 Pat 168 

S 37 — Annul men’ of ten we — Tenure-holder 

claiming nt«hkar title — Proof required 

VVheie in a ca-e in which it is sought to annul a 
tenure under S 37 of Act XI of 1859 the tenure holder 
claims protection by reason of his nsshkar title, the 
proof of long posse-sion without pajment of rent must 
be of a very definite and convincing nature such as 
would be sufficent to enable the Court to draw the 
inference that the nnhkar grant in respect of the 
tenure had been made pnor to the Permanent Settle 
ment (Eagtey.J) ASH a MOY1 BvSU r\ BARANA- 
gore Jute Factorv Co., Ltd 

LL R. (1939) 2 Cal. 330. 
■ — 3 37 — Annul ment of tenure — Tenure held 
partly under louu purchased at late and partly under 
other touzis — Purchaser’s right to recover possession. 


A.I.R 1939 Pat 76. 1 

8 S3 — Scope — S'o arrears of land reteuue — Sale 

— Suit to set assde—If bar re J. 

Where a sale 1 1 held for arrears of land revenue in 
cases where there were no such arrears, a suit to set 
aside the safe is not barred under S. 33 (Wort and 
A ga noala, JJ.') IhDERJIT kAI v BULAK Chanti 

179 LC 861 = 11 R P. 420 = 5 BP.. 305 = 
1933 P.WN 265 = 20 Pat.LT. 300= 
AIR 1939 Pat. 76 

S 36 — Ob/eet of — Keienue sale during pendency 

of suit by mortgagee of the property — Purchase, ben ami 
for mortgag.r — Suit by mortgigre after decree to 
declare sate fraudulent, tf barred by S 36. 

The object of S 36 of the Bengal Land Revenue 


(Ed gley, J.) ASHA MOVI 

■TE Factory Co, ltd. 

I.L R (1939) 2 Cal 330 

. f under tenure within estate 

ter to e/eet unfer tenant, 

;al Land Revenue Sales Act, 
entitled to eject all under- 
d entirely within his estate, 
■ct an under tenant who holds 
an uuuei luime paiiiy within his e<tate and partly 
within other estate-,. (Chose and Bartley, JJ.) SM. 
Ashamovee Basu v Baranaooke Jute Factory 
CO, LTD 70CLJ.34. 

* — • — 3 m— Recovery of possession on bam of revenue 
sale — Suit f >r — Onus of proof. 

In a case in which the plaintiff is seeking to recover 
possession of property on the basis of a revenue sale, 
the initial onus lies on the plaintiff to show that the 
land lies within his regularly assessed estate or mahal 
and not merely that it lies within the ambit of his 
sum i ndari. If he discharges this initial onus, it would 
be fur the d tfeidant to prove that hi* case uould /all 
within one of the exceptions to S 37 of Act XI of 1859. 
( Etgley.J ) ASHA MOYI BASU v RARANAGORE 
Jute Factory Co , Ltd ILK (1939) 2 Cal 330, 
r of tenure in 
—Protection of 

i ided parcels of 
tenure must be 
prop'ietors of 


Revenue bales Act, and it is purchased in auctiou in the 
name of a third person benami for the mortgagor, ard 
where after the passing ot a preliminary decree m the 
mortgage suit, the purchaser obtains possession, ft is 
open to the mortgagee decree-holder to institute a suit to 
declare that the revenue sale was fraudulent and void 
and inoperative as against his mortgage hen and S. 36 


70 0 L J 218 = 44 OWN v| 

S 37 Proviso—' ‘Raiyae’—Afesningof 

There being no definition of raiyat in Art XI <> „•>?/ 
it must be read In it« ordinary sense of it < u ' 
Where a wealthy inhabitant of a town who ,, , r ' 
business has not cultivated the Ian I n >r I a- 
land for purposes of cultivation, he Is n<y , f - 
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BBNG BAND REV SALES ACT (1859), S. 37 
and is not therefore competent to jmoke the Proviso to 
S 37 in his favour even if fruits and flowers were grown 
on a portion of the land which isu'ed as a garden 
house AIK 1931 PC 3l4, Rel on (it Inkherua anl 
Lottfur Rahrrart, JJ ) ASHAMOU l SArBAtOSH 
Sen ILR (1939) 2 Cal 236 = 

AIK 1939 Cal 626 

S 37 (4) — 'Ltaie' — Meaning 0 / 

The word 'lease'' has been u«wl in the ordinary seme 
of a tenancy and though a tenancy mu‘t be ba*ed up n 
a contract L * - t_ 1,1 _ - — — -• 

of rent is 
tenancy 
frequently 
definite 'ti 

being undeisiouu uui u e ie am wuuiu |ut me an oum 
of rent which is customary or which is 
able If a man holds land under anotht • 
his consent either express or implied 
liable to pay rent to the latter for the la> 
tenancy will be constituted, even if the amount 01 rem n 
not determined, and no rent is actually pi id (Mukher 
/ea and Litifnr Rahman, JJ) ASHAMOllv RaRUA 
TOSH Sen I L R ( 1939) 2 Cal 236 = 

AIR 1939 Cal 626 

— S 40— Application not containing alt partial 

lari — Registration of tenure — Effect of 

S 40 of Act XI of 1859 mentions the particulars 
which are to be given in — — *- • «* • — 

The applicant i« to state 
they are ascertainable ” 
tain all the particulars 

Collector and Collector alone to a-k him to fill up the 
gaps But if the Collector dots in «pite of defects in 
his applicatnn register hi-, tenure the tenure itself is 
protected The tenure holder cannot be ejected by the 
purchaser at a revenue sale from any portion of the lands 
included in the tenure (Water and Riu JJ KumaR 
NaRENdra Nath Roy » Midnapore Zemindari 
CO, Ltd 70CLJ 218 = 44 OWN 38 

S 48 — Scope— Registrition of tenures — Validity 

of — Right of rezenue put chaser to question 

S 48 of Act XI of 1859 contemplates a «uit between 
the grantor and persons claiming under him on the one 


duly registered Such a purcba*er can show that the 
Collector had no jurisdiction by reason of ‘he breach of 


BENGAL MUNICIPAL ACT (1932), S. 16 
application for regi<tra’ion of both these classes is the 
same, namely, three months but the starting point is 
different In respect of those crea*ed between the 4th 
May 1859 and the 21st April, 1862, the slatting point is 
expressly stated to be from the 21st Apni, 1862 and In 
respect of other tenures created after 21st April, 3862, 
the ataitmg point I* to be the date of creali n. (, Witter 
and Ran JJ ) KUMAR NAKENDRA NATH ROY t, 
Midnapore Zeminpary Co Ltd 

70 CL J 218 = 44 C W N. 38. 

' ' . I ' - SELF GOVERNMENT ACT 

" - ■ and 76— A‘ Wr un ler control 

It of District Board . 
if Government Act merely trans- 
hitherto under the control of 


BENGAL MONEY LENDERS AOT (VII OP 
1933), 3 4— Applicability — Interest already paid 
h 4 of the Bengal Money lenders Act only applies to 
arrears of interest It has nothing to do with interest 
1 that has alieady been paid (//criterion J ) AUNAR 
, All V JEB\R MULLICR J82 I C 230-12RC 22= 
43CWN 495 = AIR 1939 Cal 338. 
S 4 — AOtlsrabtlttv — Inherit <" •> -•vt tmt 6v 


| than the money lender in «uit (Hen ter ton /.) 

AUNAR ALI v JFBAR MUU ICK 182 I C 230- 
12 RC 22 = 43 0 WN.495-AIR 1939 Cal 338. 
I — S 4- Apphcahltt) Suits ( r ret/rmptson 

The applicability of S 4 of the lengal Money 
lenders Act 1 1 suits for redemption is open to argu- 
ment The words * unless it is satisfied that tfe money- 
lender had reasonable grounds for not enforcing his 
claim earh " ’ ~ * “ 1 - *• r * - — 

the credit 
AUNAR A 
12 RC . 

ttt C t> iggi), g 34 

/ tint — Person 

■ ties place 

of the Bengal 

M a<-» — <*- •- Ik- nic palitv, and any 

1 to make a com- 
an nect ion with an 
of voters of the 
1 has taken place. 
Zt ALi H AIDER v . 

• 1 ■ 939) 2 Cal 442 = 

I3CWN 1063 = 

■ R 1939 Cal. 662. 
1 Pla nit 

il Act, the period 
of 14 days relates to offences committed in connection 
with an election, and the shorter period to other 
" ‘ - ' “ ’ 1 ’ 1 ave 

ttd • 

. ■ ■ ■ >62 

. . lily- 


the 

the 

the 



INDIAN DECISIONS. 


58 


57 


BENGAL MUNICIPAL ACT (1932). S. 51. j 
pUint is in hi »untial compliance with the provisions of | 
S. 15 4»t the lwwg.il Mum i|>al Act In any case, it the 
Curat t is mi hnc-i to be meticulous an amendment ougnt 
to be all tie J (Bisvii. / ) MUNICIPAL 1 UMMIS 
sjONEKi 01 i absa Town: Anumjl Chav UK a 
MOITRA ISM IQ 673 = 11 RO 719 = 

43CWK 194 = A I.E 1939 Cal 79 
— -S 61 — AVtilHtr* of rattt by (karma* »,-? autho 
rued by 4 I — H binds mum ipa/ity 

S 5) of the Bmgal Municipal Act merely authorises 
the chairman to ««erci*e the powers vested in the Com- 
missioners bt the A-t and mil not obviou*ly confer on 
him any delegated authority to act on behalf of the Com 
mi*Moner» in te-pe.! of matters not anthonied by ihe 
Act If, therefore, the chairman allows a redaction or 
renrnston of rates without acting In conformity with the 
p'Ort'ions of the Act. the Municipality enrol be bound 
by such act (Bisioal, /) MUNICIPAL CuviMIS 
SIONERS Of PABNA TOWN ANUKUL ChAVDKA 
MOITRA 180 10 673 = 11 RC 719“ 

430 WN 191 -A LB 1939 Cal 79 
— S 71 —Offeree under— ff continuing offence— 

Dote of iffeuer —Proof— Duty of prosecution 

Offence ander N 71 1* not a continuing offence. As 
«oon as a sweeper withdraws from his service, the 
oSence is compls'e and he does not go on committing It 
merely by working under some other municipal body 
It it the b-‘inc\« of the prosecution to establish on 
what date the offence under b 71 (2) is alleged to hate 
been Committe-l (./fen -ter ton anj Catifur Rahman, 
JJ ) OHACIA- CH1TTAC0NG MUNICIPALITY. 

184 1C 585 (1)«AJ B 1939 Oal 608 

S 295 — Maintenance of meter in good condition 

—Duty of Wiimeipjfity 

Under S 295 of the B-ngal Municipal Act, the duty 
of maintaining the meter in good order rests opon the 
Municipality and not on the owner or ocmpitr of the 
house It is true that under rules framed by Govern- 
ment which were adopted as bye laws by the Hunictpa 
lily, the enure costs of house connection including the 
expenses of a meter had to be borne by the owner or 
occupier of the house, but there is no rule or byelaw 
that the cost« of maintaining the meter in good order 
have to be met by the houseowner and not by the 1 
Municipality. < B K Vuhher/ea, J ) SARAT Chan- 
Dra GUHA v KaliPada Rav 180 I O 391= ! 

11 BO 682 = 68 01* J. 463 = A I.R 1939 Cal 251 

3 309 (d) — Non repair of meter — Power of 

Commiinoirr to cut off wstcr 

S 309, of the Bengal Municipal Act does not 

empower the Commissioner to cut off water supply on 
the ground of any defect in or non-repair of the meter. 1 
( B.K . Rfukcryea, J.) NARAT CHANDRA GUHA V. 
Kalipada Rav. 180 I 0 391=11 R c 682 = 

68 0 I. J. 463 = A 1 R. 1939 Cal 254 
■ '3 535 - — Notice not mentioning all relief e 

claimed in mil — If invalid. 

The fact that a notice under S. 535 of the Bengal 
Municipal Act does not mention all the reliefs claimed 
in the suit, does not make it Invalid, (S. A". Chose, J) 


BENO SANITARYDRAINAOEACT 1.1895). S23. 
(1) and consequently their rights do not pass by the sale, 
(MuHer/rj .ml Roxburgh, J J.) BHAkAT liANUHU v 
Kanesura Kumar 70CI*JS70= 

AIR 1939 Cal 762 

Ss 7 and 21 — Cerlihcate-aeblor , a lunatic — 

AV/x.r terted o-t Aim and not on hn guardian— V all* 
dity of tale— Decree and certificate — Difference— 
Determination of lunacy — Order of Court if necessary. 
• The service of the notice under 5. 7 of the Public 
1 Demands Recovery Act on the certificate debtor who is 
a lunatic, instead of on his guardian, does not make the 
| sale void There is an essential difference between a 
decree passed by a Court and a certificate A decree 
. cannot be made without proper service on the defendant 
and without some evidence A certificate has the force 
of a decree w fen signed under S. 4 and file 1 under S 7 
of the Publ.c Demands Recovery Act, no evidence has to 
be taken and no notice has to be served. Lunacy is 
, determined not by an order of the Court but by re- 
covery. (Ilendenon, /.) JOGESII CHANDRA 
IDNERJEEi’. DlttEMtRA CHANDRA BANERJEE. 

I LB (1939) 1 Oal 517= 183 1 c 515 = 12 EC. 163 = 
430 W.N 1177=690 LJ 374*-AIE 1939 Cal 542 

1 S 36, Proviso (a) — bmt to tel aside sale— 

I Limitation. 

S 36. proviso (») of the Public Demands Recovery 
Act lays down a rule of limitation, and a suit to set 
aside a sale instituted more than a year after the delivery 
of possesion to the purchaser is, therefore, time barred. 
(Henderson and Latifur Rahman , //.) DHIRENDRA 
NATH Bit ATTACH AR I EE V CHARU CHANDRA 
MlTTR A. 43 C W N. 849 = 70 0 L J. 329, 

BENGAL REGULATION (XXVII OP 1793), Art, 
2 — Scope — Consolidated amount payable by oceupanl of 
gola to lantlord on grams, etc., stored by him on gola — 
If tax or duty prohibited by Regulation 

\ consolidated amount of dues payable by the occu* 
pant of a gola to the landlord on the sales of various 
articles there stored by him e g , grams, tobacco, 
mustard oil and so on, must be held to be a ta* or doty 
within the meaning of Art (2) of the Bengal Regulation 
of 1793; and the levy of same is prohibited ( H'ort , /.) 
liHUN MAHURI V. MT. Bibi Wai.ian 183 I 0 763“ 
5 BE 983 = 12 RP 189 = 20 Pat L T. 671- 
A.IR 1939 P«t. C3J 
[Note Reg. XXVII of 1793 repealed by Act XXIX 
of 1871.) 

BENGAL REVENUE RECOVERY ACT (107 
1890), 3. 4 (2) — Applicability — Certificate in rrtp,a fS 
amount due to fiubhe body or local authority — Prtr^g, 
mgs in execution — Payment under protest— .gui e r 
recover sum pud under protest — Forum — Jurist 

Reading Si 3 and 5 of the Bengal Revenue lo-yrenm 
Act.it is clear that whether the amoant ic^ttr n "i 
certificate is recoverable as payable to the Oj’n—v ^ 
payable to any public body or any local mUrrm aTwr 
than the Collector, the proceedings tibm. upumr •* 
defaulter must be proceedings referred j - J* 

Act That would bring the case directly*.; „ 

Act, and S 4 (2) becomes applies' I- s '* 
recovery of the amount paid tint— y—nne 

'j a r ' r art eras 

' 'J* * rfai* 

' * f t «r> t jee * 


them certificate debtors 

An order merely directing the addition as parties of 
certain persons, whose names were not specified in the 
order, nor added in the certificate, cannot make these 
persons certificate-debtors within the meaning of S. 3 


Prasad Singh t>. SECRrrtJ-r ' 

182 3.0.22I-J2X 7*5 

BENGAL SANITARY : 

OP 1895), S 23 
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BENGAL SUPPRESSION OF IMMORAL BENGAL TENANCY ACT (1885), 8 26 F 
TRAFFIC ACT (1933) B 9 land and It would pas* on to the person who acquires 

Under S 23 of the Bengal Sanitary Drainage Act of the interest of th it co sharer The person who acquires 
1895 the right of th» landlord to recover the drainage such lntere<t can sublet the same to ano her who 
cess from ihd Subordinate tenure hojders accrues thereupon Incomes a raiyat of the holding (Rats land 
at the same ti<ne when he pays the amount determined and Chatters t, JJ j SUKHDLO PandeV ? It A MESH* 
by the Co lector as payable by him under S 22 of the war PraSad A I E 1939 Pat 622 

Act The fact that ihe amount due from the tenure S 22 (2) — Co-sharer landlord— Pure Matt ef 

holders has not been fixed by the Government will not non trjnsfertiblt holding at money sole — Aight ef othtr 
affect the limitation as regaids the tenure holders ami co shirers to loint posset non with purchaser 
the landlord ts entitled to a decree for cess only for a If a co sharer landlord purchases the Interest of the 
period of 4 years up to the date of the institution of the tenant of a non tran'ferable occupancy holding in a sale 
suit (ijf G hose and Mubher/ca JJ) JOGfcNDRA I in execution of a money decree, the other Co sharer 
Krishna J3aNERJ£a V ADMINISTRATOR general 1 landlord* are not entitled to jo nt po«esslon with the 
OF BENGAL 70CLJ 194 purchaser If the tenant has not abandoned the holding, 

BENGAL SUPPRESSION OF IMMOEAL (Sen./) AW NASH CHANDRA KOy ti KOHINI LaL. 
TEAFFIC ACT vVI OF 1933) S 0- Intention- I o\ 43 G W N 379 = A I.B 1939 Cal 295 

Nature f— Trial of off erne— Duty of Jut^e, S 26 D (b ) — Transferred hoi i in g liable to be 

The intention specified in S 9 is not necessarily an assessed to rent but not so assessed — Landlord's fee tf 
intention that the girl should become an innate of an payable 

existing brothel Where in a trial for an offence Under S Z6D(4)of the B T Act landlord s fee is 
under » 9 Bengal Suppression of 1 nmoral TrafTi payable if the tian'-ferred holding is liable to be assessed 
u “ * ,K " ' " ** • — ney reni at some future date, even though «nch 

ment has neier taken place before the dale of 
fer (Edgley J ) PROMOPt A UMAR Baner 
USUM k aminj DaS5\ a 43 C XV N 217. 

26 E (1 'l—Appheabststy — Kent decree in 
f share of holding 

• rovision in sub is (I)of s 26 E applies to the 

■ ’ i decree far arrears of rent due m respect of the 

■ ' ‘ ilding The reason behind the exception in the- 

AIR 19J9 Cal 290 I case of such a decree appears to be that the decree 
BENGAL TENANCY ACT (VIII OF 1885), S 3 holder of such a decree is the landlord himself and there- 
(3)— Landlord — Proprietor of resumed mahai with is no necessity to serve notice upon him or to pay the 
whom no ettlement has been made c » •*- » > -■ • *- *— *• — *ru » - - 

SS 26 F AND 3 (3) 

— S 12— Tram fer of putm— J 

bility for rent . 

A putnidar is not relieved of his liability to pay rent son JJ) ATUL Chandra v Mohini MOHAN 
to the landlord by bis iransfernng the putm to another 182 I C 751“12BC 102»AIE 1939 Cal 28 

when there is no proof that the transfer fee had been — 3 26 F —Application under old section after 

paid or that the transfer had been re opni'ed by the amenement— Maintainability— Transfer btfore amend 
landlord ( Henderson J ) RAM DAS AULIA o ment 

BaZLEy Karim FaZLEY MAULa 70 C L J 284 An a ppi IC ation for pre emption filed under the old- 

S3 22 and 159 —Landlord auction purchaser — S 26 F of Ihe B T Act after the Amendment Act of 

Right to annul incumbrance 1938 by which it was amended has come into operation, 

b 22(1) of the B T Act undoubtedly effects a is not enterlainable although the transfer took place 
merger of the raiyati interest with the superior interest I before the amendment (Nitim Ah and Rau, JJ) 

J 1 *■" “ "* ,h,M nurrhaser I PraFULLA CHANDRA v RAJ A JOHAN DAS 

43 OWN 1172 


right or becomes in 
under raiyat is treatec 

the disappearance of 

the under raiyat a rai 

and Roxburgh, JJ ) , 

NATH ’ ■* 

g 22(2) ~Co sharer landlord purchasing or css 

pancy hot tm g— St at us of— If a raiyat— Transferee I 
from such co sharer— Sub lessee from— Position of 
The status of a co sharer landlord who has pur 
cha'ed an occupancy holding is not the status of a raiyat 
but a peculiar status His right is that of a proprietor 
entitled to retain possession of the land subject to pay 
ment to bisco proprietors of thei 1 - * **"* 

The status is a peculiar status 
co-sharer so long as he Temains 
ceases to be a co sharer and his \ 
lost, then he has no right to ret 


-S 26 F — Application under — Quethon tfapph 

urt to entertain 
of the E 1 Act 
i tain the question 
The mere fact that 
- lotice as landlord 

rehets which mav 
section (Sen J > 
fAGAT KlSHOKE 
1~«1 ,, 43 OWN 274 

■ S 26 F — Order for pro ompt on— Validity- 
Power of thirl person s to question— Holding sold to 
minor— Minor not represents in pre emphe i proceed 
tng 

The proceeding by which the landlord exercises his 
right of pre emption under S 26 F of the B T Act 
cannot be challenged as void by third persons on the 
““ j t » — * . . ‘i« occupancy holding, 

presented in such 
between a decree 
re emption passed 

■ of the landlord to 
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BENGAL TENANCY ACT (1885), 8. 26-F. 

pre does noi depend upon any decision by the 

Court It fio*« automatically from the transfer it<elf 
and no duty is ca-t upon the landlord to gne any 
notice to the purchaser. Where the purchaser describe* 
hrn*eli in the A obata as a major, the Court can only 
rerre the notice in accordance with its terms (IfenJer- 


[ BENGAL TENANCY ACT (1885) S 26 G. 
to the application. (Edgley, J ) RAKIIAL ChaNdra 
DE t> Lalit MOHAN bAHA. 43 C W N E64, 

S. 26 F (4) (a )— Co sharer landlord acquiring 
interest after transfer and of plication by tome co sharers 
under S 2b- F (1 ) — Fight to 10111 at co-apph<ant~- 
Limitation 


has no jurisdiction to alio* pre-emption 10 the pie- 
empties landlords {Edgier, J ) BeS ' ' ■ 

t. DURCASMH PAU IXB (1939) • I 

183 1 0 489 = 12 RO. 165-43 ! *- *. . 

AIL 1 « : 

•3 CGT — Proceeding under — Ve , . 1 

sary party 

The question a, to *hether o- not the ver 
locus itandiio lonit'l an application for pte 
under s 26-F of the ifengal Tenancy Act 
entirely upon the circumstances of the case \\ ■ 
position adopted by the vendor is that there 
been an efiective transfe-of his holding which the land- 
lord is seehing to pre ei — ‘‘■s* L - • 

a mortgage dted but 

transferee, he had b< ... 

transfer, the vendor is 

the application for pte --- * u s s.. 

be made a party to 

order to contest the ■ ■ 

Kumar r Uurcana* 

ILE (19. ■« : • ■ 

12 E C 165=43 CW ■- 1 . 1 1 I . 

Ss 26-r and 

emftion — Proprietor . ' • 

Settlement hat been mao 

Where a mahal had been resumed under Regulation 
n of J 819 (on the ground that it was held under an in- 
valid lakera) grant), the proprietor of the resumed mahal 
with whom no settlement has bien made by the Govern- 
ment, is not a landlord within the meaning of S. 3 (3) 
of the B T. Act, and he has, therefore, no right to apply I 
for pre-emption under S 26 F of that Act. {Sen, _/,) | 
Birendra Kumar Roy v, Jagvt Kishore acharj- 
YA. 43CWN. 274. 

- - — S. 26-F — Two separate holdings told by one deed 
— Pre-emption of one — Permissibility. 

Under S. 26-F, B. T. Act, it is permissible for the 


26-0 (aj amended)— 1 Any other laxoforltht 


| estoppel ls not included within the words "any other 


Iso appeal is competent from an order in a proceeding 
under b 26-0 «f»R* He— al Tenancy Act. {Derby- 
’ ./.) Digambar Ponda 
43C.WN. 1108« 
AIR 1939 Cal 717. 


order restoring possession Is made This has the effect 
of a decree of a Civil Court An order can only be 
legally made in the case of a usufructuary mortgage If 
in fact there is no such mortgage the order is without 
jurisdiction, and the High Court can interfere under 
S. 115. C. P. Code ( Henderson , y.) KlSHORI 
Mohan v. Maijannessa. 43 O.w N. 1114 = 

A.IR. 1939 cal 719. 
— __S 26-Q (6)— Order refusing application under 
tub S. (5) — Appeal. 

, T « e J^ neiiaee used in the conceding portion of 
sub S. (6) of b 26-G of the Bengal Tenancy Act is 
r a - lde to p TOVtt j e that any order passed 

or the Revenue Officer with reference 
rs mentioned in that subsection shall 
-.j of a c « T <i Court decree whether such 

icb has been 
v against the 

. ‘ ■ Gadadhar 


t 
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BENGAL TENANCY ACT (1885), S 26 J j BENGAL TENANCY ACT (1886) 8 48 H 


nature of the n 

Lattfur hail! 1 

GOBINDA PR/ 

70 CL J 1 - ■ : I 

— ■ - s 26 3— Application toiler — Lsmstat on— 
Starting point— Limitation Act 4rt 181 

The provision® of Art 181 of the Limitation Act 
apply to an application under S 26 J of the B T Act 
and limitation mil run fiom the date on which the right 
to apply accrues It is only when the steps con templat 
ed by S 26 C (3) of the Act have been duly taken or at 
any rate when it is clear that the landlord has been in 
formed that the transfer has taken place that it can be 


43CWN 217 

- . — a 26 3— Deed of transfer of ■ 

registered before Amendment Act of 
for transfer fee filed by landlor t aft 
—Afnntainabihty 

Reading Cls (e) and (r) of S 
Clauses Act it will be ®een th 
(Amendment) Act of 1938 can 
different intention appearing the 


was registered before the Amendn ent Act came Into 
force, an application filed by the landlord after that Act 
came into force for balance of transfer fee under 
S 26 J of the Bengal Tenancy Act is maintainable 
(Ghost j) Rajfndra Nath v ashalata debi 
I L R,(1939) 2 Cal 346-430 WN 948 
•S 26 J — Order under— Extent of tnahty— 
Question of status of tenant— I f res judicata tn suite 
qucnStuit 

An order for payment of transfer fees passed in a 


limits wthin which it vanes may be ascertained As to 
what the limits of variation shout t be mil d pend not 
merely on the extent of the actual variations but also on 
the number of cases which show such variations orthe 
1 extent of the area* which may be involved In areas to 
which S 31-A of the Act is not extended, it is a fair rule 
to adopt m order to ascertain the prevailing rate to 
consider whether or not it is the rate, or substantially the 
rate paid by the majority of the raiyats in the locality 
” '' " — • >ra Nath v Golejwnessa 

43 OWN 93 
id (d ) — Under ratytt holding 
t'rn — Liability to ejectment 
ise" in Ha (e and (//) of S 
ean a written lease which is for 
a term It follows that an under raiyat hoi )mg under a 


" • jmar Sirdar 

: . 144-69CLJ 225- 

i . AIR 1939 Cal 281 

■ *■ of — Oicupmc j right 

• let I on 

J clear to 
160 <d) 

. by virtue 

of his status before that section became law ( Edgley 
d) NARENDRA NATH V ALANGA SUNDARt 

AIR 1939 Cal 764 

Ss 48 H and 174 (3)— Iiemeadi lease to under 

raiyat registered without pay me’ t of la ijlord s fee— 
Effect of— Lent sale of hot ting— Locus standi of under 
raryis to set aside sale 

A bemeadi lease to an under raiyat, that is to say, a 
!ea<e without any definite term spectfi d in it and in 
which there is nothing to show that it i* meant to be a 


of the tenant, and me tenant is not pietiu leu irom [ oui payment oi januiuiu s tee alio u e under raiyat nos 


• -S 26 3— Recovery of transfer 


fees — Proper j 


48 H — Registration of unJ,r raiyats lease 
— / ’ llorJ’s fee — Validity— Subsc 


and koxouigi, jj j '« h » J 

LEQUE 43 C W.N 1016 

See also (VC Ghost J ) S UNITV BALA Das 
gupta v Prodyot Kumar Tagore 

ILR (1938) 2 Cal 569-1831 0 2S9- 
12 R C 161 = 43CWN 248 


nder raiyat 1 lease without pay- 
has no effect and the defect 
« uv. vu * wj u u equent payment ( Henderson , 
/) Debendra Chandra De v Tamini Kumar 
DEY 43 OWN 1209 -AIR 1939 Cal 744 

■ — -S 48 H — Under ratyati lease infringing terms 
of section— Claim of landlord pre emptor to khas 
possession— Under-rat yat, tf can resist— Right to refund 


r an under raiyati lease Created 
tenant which infringes the 
B T Act is not entitled, 
or khas posse s on of the 
►d an order for pre emption 
pre emptor succeeds only to 
I tenant he cannot repudiate 
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BENGAL TENANCY ACT (1885), S. 49 K I 

the lease without refunding the premtom paid by the | 
under -raiy at (tfindrrM9H,J) DEBENflRA CHANDRA 
I)£ - /AMtM Kumar Dev. 4SCWN 1209- , 
A I B 1939 cal 741 

• 5 49 K proviso (b)t,li)— Carat—* Bona fide' 

mart gap rep Hired mart tkan cne far be fere 1923— ! 
Jf ft eluted 

A bona fide mortgage executed by a member of the l 

primitive community tilled the Ga 

note than one year before 1923 tn • 

visions of Chap VII A of the B T 

to the Garc* comet within the «. ■ 

S 49 K proviso v A) tir) of the \ci. a ■ ■ 

entitled to sell the property m execution of his final mort 
gap- decree. (Derby tit re, C J ani Sysd Kan m Alt, 
/) ARDHA ClUMIRt Saha v Namani Garoni. 

18210 G6Q = 12 R C 9l = C9CLJ 120- 
ALB 1939 Cal. 323 

— B 49-L — If maufatory 
The provision of S 49*L of the 8 T. Act by which 
the Court executing the decree should allow the tenant | 
a reasonable tirr • 



3 C LJ. 120 — A IB 1039 Cal 323. 
69— Dakbilas granted by land lard's agent — 
If cane! “it ve against landlord 

Dai hi l or showing payments of rent, granted by an 
authorised agent of the landlord are not conclusive 
against the landlord. S 60 of the Bengal Tenancy Act 
does not prevent the landlord * * ' * * * 

no payments had been made, . • 

collusive documents. The or ■ 

thl«, that the onus is shifted on * 

/.) JOGENDRA MOHAV 

Karmakar. - ’ ■■ ■• 

—3 65 — Sale of ho’ ding— Right ef to t barer land- 
lord who has parted with his interest. 

The right to bring the tenure or holding to sale under 
S. 65 appertains exclusively to the landlord, and a per- 
son to whom certain rent* are dae, and who obtains a 
decree therefor after be has parted with the property in 
which the tenancy is situate, has no su<-h right (Edgley, 
J.) Narendra Nath v. Alanca Sundari 

A.I.B. 1939 Cal 754 

S 85 — Sub lease ere tied by raiya 

Superior landlord purchasing ratyati 
sale after repeal of lection — If can tr 


Sub-tease created by the raiyat before the repeal of that | 

section as void and i 

tease was void unde 

Roxburgh, //.) T ■ ‘ ■ 

Nath. *• ' . 

S 86 (6)— 

holding. 

Section 86, Cl (6) 

ble holding. Thong ■ ■ 

terms of a holding it ■ 

visions of the Act 

of proof of any custc 

be non transferable 

claim that the surren 

the landlord could nc ■ 

his consent ( James 

DERJI v. Hem CHAf ■ ' . . : ■ 

Y. D. 1939—5 


BENGAL TENANCY ACT (1885), S. 145. 

182 LO 557 = 5 B.R 779=12 BP 21= 
20 Pat.L.T. 469-AI.R. 1939 Pat 200. 

S 88, Proviso 2 — Kabul tat involving division 

of original holding without consent of all co sharer 
tenants — Validity — Inclusion of new land tn kabuhat 
—Effect of. 

New kabuhat which Involves a division of the original 
holding without the consent of all the co-sharer tenants 


Ss 103-B and SO — Tenant not entitled to pre- 
sumption under S 50 — Payment of same rent for long 
Period — If rebuts presumption under S. 103 B, 

It cannot be held in a case brought under the Bengal 
Tenancy Act that any presumption arises as to the fixity 
of rent from mere payment of the same rate of rent for 
a number of years apart from the presumption arising 
under S. 50 of the Act. Where a tenant is not legally 


same rate of rent for a long period. (.Edgley,/,) 
Dwarika nath Saha*-. Rasik LalSaha. 

179 I C. 992 = 11 B.O. 643= A.I E. 1939 Cal. 19. 
~ — 3 104 J— Presumption under — Record -of. 

rights— Entry regarding rent— Conclusive nature of. 
Though the presumption of correctness attaching 


A LB. 1939 Pat. 44, 

3. 106 — Suit under — Questions of title— Power 

of Court to consider. 

A suit for the determination of a bare question of 
title divorced from possession is not one which falls 
within the purview of S. 106 of the Bengal Tenancy 
Act. But this does not mean that the Court is not 
under any circumstances to consider questions involving 
the title of the rival parties. In order to determine the 


= A.I B. 1939 Oal, 758. 
- plication for landlord's 

■ >n of Court. 

The whole of S 144 of the B. T. Act seems to refer 


\ 



68 


THE YEARLY DIGEST, 1939 

BENGAL TENANCY ACT (1885) S 167 


67 

BENGAL TENANCY ACT £1885\ S 146-A 
There is nothing in the Bengal Tenancy Act empower- 
ing a recognised agent of a landlord to conduct and I 
plead in rent suits filed by the landlord ( lltndcrson , 

/ ) &AkAT Chandra v arjun mondal 

43 OWN 1191 = A I R 1939 Cal 742 

S 146 A — Applicability — Certificate tales — 

Bengal Public Demand t Rea 
S H6 A of the Bengal Te 
in terms to certificate sales 
if a co sharer tenant who is i , 


Under S 146 A of the Bengal Tenancy Act, in order 
that the whole body of tenants may be deemed to be 
represented by the defendants such defendants roust 
include all the four clashes therein set out Otherwise 
the decree passed in the suit will be a mere money 
decree ( Henderson , J) BHARANl Kanta RAV r 
RAJAGOPALLaL 70CLJ 199 

— — S 148 A — Rent suit— -Sole landlord t rigid to 
institute — Arrears of rent due to former co sharers 
If there is only one landlord of the holding at the 
date of the institution of the suit there is nothing in the 
provi ions of the Bengal Tenancy Act to prevent such 
landlord from instituting a rent suit the decree of whi h 


Although in the claim in a rent salt is less than Rs 50 
yet the decree of the lower Court, which has decided a 
question relating to title of the land or to some interest 
in the land as between parties having conflicting claims 
thereto, the question being with regard to the liability to 
| pay rent between other co 'harer landlords and the 


ALE 1939 021 28 
1 nt suit — Defence that all 

ent net brought on record 

ourt parses a decree over 
persons who are entitled 
to receive rent have not been brought on record, and 
holding that the plaintiffs alone are entitled to the lfr 
annas of the rent, S 153 of the Bengal Tenancy Act 
applies and an appeal is incompetent There is no deci- 
sion in the suit as to the amount of rent annually pay 
able ( S A Chose and B K Muhh'r/ea, JJ ) RAS1D 
UNNESSA KhaTUN v NAB1N CHANDRA NATH 

69 O L J 383 

S 163 — Second appeal— Bent suit— Claim to 

particular amount of rent— Dental by defendant of 
claim on ground of rent free tenancy 

W here in a suit for bhaoh rent the plaintiff asserts 
that a certain amount of rent is due and the defendant 


Gar Tewari 180 1 0 105- 
I E 342 “A I E 1939 Pat 258 
2 — Landlord auction purchaser — 
brance See BENGAL TeNANCV 
43 0 WN 1102 
mporary straw huts - If entitled 


suit and such a person has no right to be joined as a 
party to the «uit if he has parted with his interest at 
the time when the suit is brought If arrears of rent 
are due to him from the tenant his only remedy would 
be to recover the same by instituting an ordinary 
money suit but be has no remedy against the holding 
( Edgley J) NARENDKA NATH b ALANGA SUNDARI 
A I E 1939 Cal 754 

S 148 A (1 )—Rent suit by some of usufructuary 

mortgagees — Others disclaiming interest in mortgage and 
stating that they are benamidars of plaintiffs — Suit , if 


violated and the suit is not bad for defect of parties 
(Sen. J) KlRTtBASH MODAK v RaKHALMaJHI 

162 1 C 667=12 EO S6 (1)**69C L J 95=> 


which the Legislature intended 
to protect under S 160 (r) should be of a permanent 
character A dwelling house merely consisting of tern 
porary straw huts is not entitled to protection under S 
160(r) (Edgley,/') NakENDra NATH v ALANGa 
SUNDARI A I.E 1939 Cal 764 

S 160 (c )— Under raiyat— Right to prot e/ion 

An under raiyat is entitled to protection under 
S 160 (r) of the Bengal Tenancy Act if thereisany 
garden or plantation on the land (Mukherjea anff 
Roxburgh JJ) PR0M0TH A NaTH t- JITENDRA 
NATH 43 C WJf 1102 

3 160 (d) — Occupancy right acquired by under 

rasyit under custom— If protected interest 

The occupancy right which the under raiyat acquires 
under custom is not a protected interest under S 160 
(d) of the Bengal Tenancy Act ( Mukhenea and 
Roxburgh , JJ) PROMOTHA NATH V JITENDRA 
Nath 43CWN 1102 

S 167 — -Hon transferable holding sold under- 
rent decree — Purchase by landlord — Effect— Rights of 
landlord pure haler 


3 153 — Appeal — 

Rs 50— Lower Court i 
interest in land 



INDIAN DECISIONS. 


70 


69 

BENGAL TENANCY ACT (1885), S 170. [ BENGAL TENANCY ACT (1886), S 184. 

no#»es*1on of the rorchavd holding and tnay successfully j MONI DaSI. 182 LC. 760 = 12 R C 104 (1)“ 

*■ 1 430 WN. 663=AIE 1939 Cal 809. 

— 3. 174 (&}— Appeal presented it fere but defeat 

— mad t after limitation— Competency . 

\\ here an appeal u preferred against an order dis- 
A I.B. 1939 Pat 200 j missing an application to set aside a sale, the deposit 
S. 170 —Decree for arrears of rent against re- must be made as required by S. 174(5) of the B T. 
corded tenants of putni tenure— Tenure attacked and Act before the appeal can be entertained at all If, 
advertised for sale m execution— Claim filed by tenure **■•• J * — j- ** J 

Holders under O. 21, R, 58, C. P Cede— Maintain, 
ability 

A putni tenure had been sob divided amopg«t a nuni- ’ 

bef of tennre-holders. The proprietors brought a suit uadaN uuahunJi uiihaai t. uaha uli, a 
for ren. in respect of the entire tenure against the rec or- I L.E. (1939) 2 Cal. 49 

ded tenants and obtained a deciee ex parte The decree - ■ ■■ -S. 174 (3) — Locus standi to aptly— Transferee 
tia» in due course put into execution and the putni of holding front judgment debtor before decree 
tenure was attached and advertised for sale. Thereupon. A person who alleges that the holding had been tranS- 
•otneoflhe tenure-holders file! a claim under O. 21. feritd to him by the judgment debtor before the date 
R. 58, C. P. Code, stating that they had a 4-a-na share of the rent decree, and who was not a party to the rent 
in the attached putni mehal, that they had been ( aying 1 suit or to the subsequent proceedings taken in execution 
rent to tbeir landlord and «s they had not been made of the decree, has no lotus standi to apply to have the 
parties to the original suit, the decree passed in that suit execution sale set aside under S, 174 (3) of the Bengal 
was not a rent decree. These tenure holders had not Tenancy Act. f Edgley, y) CHARUBALA Dei v. 
however applied In the suit for rent for being made BaikuNTHA Nath Jana 18210. 980 «= 

parties 12 E 0. 124 = 43 C W N. 743 = A I R 1939 Cal 419. 

Held, that the decree as it stood was vaud against all 0 174 (6)— Deposit under— men to be made— 

the co tenants including the tenure- holders, and as they Power of Court to extend time 

had their remedy by way of suit, their claim under O 21. S. 174 (5) of the Bengal Tenancy Act contemplates 
R 58 was barred under S 170. B T Act (SR Chose that the amount recoverable in execution of the decree 
and B. A'. Mulhenea y/) DebENDRa Nath v Sasi must be deposited with the appellate Court immediately 
BHUSan 182 1 C 489*»12RC 72= after the presentation of the appeal to the Court In 

A LE 1939 Cal 272 question and before its registration. The deposit is a 
Ss 173(3) and 174 — Order setting aside sale , condition precedent or at any rate a contemporaneous 


the application is open to an appeal by one uhowrasa 
party to the rent suit and to the application ( Edgley , 
y ) Adam aly Khan v Jaoadish Chandra 

43 OWN 108. 

8 174 — Application to let aside sale — Limitation 

— Sale proeenes fraudulently suppressed by decree 
holder purchaser — Applicant's knowledge of fraud- 
— Burden of (roof 

Where in an application to set aside a tent sale under 
S. 174 of the 1) T. Act, the Court finds that the decree 
holder purchaser fraudulently suppres-ed the sale proces 
ses, the burden is upon him to show that the person in 
jured by this fraud and suing to recover the property 
had clear and definite knowledge of the fact which con 


— - —8 179 — .SVc/V—Kabuliyat — Stipulation m pro- 
viding for 6} per cert per month interest in ease of 
dtfau't in instalment even tn respect insignificant or 
petty default-- Power of Court to relieve against— 
Contrail Act S. 74, etc 

| Under S 179 of the Bengal Tenancy Act, 

I the patties are competent to make their own contract, 

I But if a provision in a kabuhyat is found to be a 
penalty the Court has ample jurisdiction to grant 
proper relief to the tenant Where a tenant in hi9 
kabuhyat undertook that he would not deposit any 
amount of rent, road cess, etc , that fell short of the 
amount of any kist, and that if any instalment of rent, 
road cess, etc paid by him fell short by even a rupee 
t case should be competent to realise 
at the rate of 6J per cent, per 
ire amount of instalment or rent, etc,, 
••m... u.c -» - v. . .fault to the date of realization without 


vided by O 20, R. 3. C P Code. In a case such as ] NarayaN otNuH 


Cour 
enter 
iEdg . 


193» x'.Vv.N. 221)! 
' ' ’ ' t raised by 

' * •• not over- 
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BIHAR MONEY-LENDERS ACT (1938), S. 15. 

S 107, Government of India Act, void ( Mahomed 
Noor and Dhavle, JJ.) MATHURA PRASAD SjNGH p. 
Bh an Kumar Ch and 20PatLT 513= 

5 B R. 856 (2) = 182 I C 989 = 12 R.P. 93 = 
AIR 1939 Pat 217 
1 1 'S 15 — Scope —If Void at repugnant to O 34 and 

0 21, R 11 (2), C. P. Code 
S 15 of the Bihar Money Lenders Act is repugnant to 
the provisions of O 34, C P Code, and is therefore 
void. 

Quaere — Whether S 15 is also vo d on account of 
its repugnancy to 0. 21, R 11 (2). C. P Code (A'Aa/a 


BIHAR TENANCY ACT (1885). 

S 13—Rctrospectue operation — Pending proceed- 
ings — If affected — Rejection of application under S 16 
—Appeal— Amending Act of 1939 coming into force 
pending appeal — Effect of— Sale fating place before 
hearing of appeal — Effect of on rtghtt of partus to 
appeal 

S. 13 of the Bihar Money Lenders (Regulation of 
Transactions) Amending Act of 1939 is retrospective 
and applies to proceedings pending at the time when 
that Act came into force. The »ectlon applies to appli 
cations made before or after the commencement of the 
Act. When an order rejecting an application under 


ground that it is repug 
but the reservation of t 
the Governor General i 
assent to it make such 
C.J , Sulaiman and l 


.el, t\. oo, 
igh Court 
rtar, JJ) 

LJ 183 = 


uo apply to mortgage decrees ana sales mereunuet 
(Harriet, C J anl Fast Ah , /.I RaZIa BEGUM v 
Krishnadeonarayan MAHTHA 184 I C 134 (1> = 
12 R P 221 = 6 BR 22 

S 13 — Proclamation of sale not issued before 

Act coining tnto force — Rtghtt given by section -If tan 
be avatted of. 

There is no substance in the contention that litigants 
can only avail themselves of the rights given by S 13 
I of the new Act in cases where a proclamation of sale has 


made and decrees passed “before or after the commence 
ment of this Act “(Gwjer C J , Sulaiman and Varada- 
chanar, JJ) SHYAMAKANT LaL V RAMBHAJAN 


AIR 1939 F C 74= (1939) 2 M L J (Supp ) 45 . 
BIHAR RESTORATION OP BAKASHT LANDS 
ARREARS OF RENT 
■ i — Applicability to execution 

IX of 1938 does apply to 
l 'has a Mohamad Aoor and 


(1939) 2 M L J. (Supp ) 45. 

-Ss 13 and 14 — Retrospective operation 
Ss 13 and 14 of the Bihar Money Lenders Act, 1939, 
are retrospective in the sense that they apply to pro 
ceedings pending at the time when the Act cam* into 
force (, Harries C.J and FaSl Ah J.) MAKABIK 
Sarah Prasad Singh v. Lachhmi Sao 

184 1 C 64=12 BP 219 = 6 BR 12 


BIHAR TENANCY ACT (VIII OP 1885, as 
amended in 1934 )— Scope and effect of — “Abw ab” — 
Law as to— If altered — Kathian — if abwab — Mutarfa 
bithou u— Meaning and nature of. 

The recent amendment of the Bihar Tenancy Act has 
not changed the law as to abwab What was abwab 
before is abwab now, and what was not abwab before has 
not been made such by the new Act The only modi- 



INDIAN DECISIONS. 


78 


BIHAR TENANCY ACT (18S5), S. 5. 


| BIHAR TENANCY ACT (1885), S- 26 F. 


11 .: Mam wiiil 1 toe) * 1111 . UII 11 e land is a rent payame | uis itium aim no question 01 limitation or aclterse pos- 
on the basis of the work to be done on the land and not | session can an'e in the absence of an assertion of a 
on the ba«is of the area of the land occupied It is not an I hostile title by the tenant (Agarwa/a, J ) MaHOMED 
a'aa' bu; an amount legally payable to the landlord I NaiN v LaCHCHU Sahu. 19S9 P.W N 868. 

Mutarfa is croand-rent and A'jfAu’t is profession tax ‘Ss 26 B and 26-N — Applicability to mortgage) 

according a* the settlor tales up culm Hun or mere'y 1 Sections 26 B and 25 N by their ttrtns apply to trans- 
«a 4 e. Rttk.'un may be either mutarfa or kilhian , fen by <ale, enhance, Rift or will They do not apply 
and is practical!) rert for homestead land ba*ed on the to mortgages and therefore do not protect xudhbharna- 
profession carried on on the land ( Kh.ua Vt homed dar. Assuming, however, that the view that when a 
Xoor and Dka-le JJ ' Hai UMAN I'kasui r I’UkAN mortgage is followed by a sale in execution of a decree 
TaTMa J8 Fat 190" 179 I C 810 = 11 P.P 419= on the mortgage the execution sale maybe treated on 
1929 P W N. 271 = 5 BP. 303 - CO Pat L T 88= the ‘ame footing as a voluntary sale and would therefore 
A 1 B 1939 Pat. 252 cine within the purview of S 26 B is correct, it does not 

lufructuary mortgages. 
Ram Chanderji 1 


-S 5(1 Y-Usufructuary mortgage byetvn-r and I h ' ,W K 00 ' 1 *»* l > «gard to u 

lean hit to him— Effect— Helot tin ef Unilord and ' Chatttrtet, JJ) 


tenant— II created— Incident). 

Where the p'opnetor of a holding or estate executes 
a usufructuary mortgage and tales a lease of ihe same 
from the mortgagee, the transaction is e>‘tnually one 
transaction, and th» relationship of landlord and tenant 
is created between the parties A tenure a< defined b> 
S 5(1) of t^e Bihar Tenancy Act is created ibereb). 


HEM CHANDRA 18 Pat 184 = 182 1 0 657 = 

12 BP 21= 20 Pat LT 469 = 5B.B 779** 
A.I B. 1939 Pat 200. 

(aa amended in 1938), S 28 B, Proviso — Scope 

an l operation of — Non transferable holding — Transfer 
m 1912 — Transjerec in possession continuous! y there- 
— Consent of landlord— Presumption — Sale of 


and a suit b> the le'«ot mortgagee for rent again-t the i holding in execution of rent decree against original 
mortgagor ttnant is governed by that Act ( James and tenant a! cue in 193 1 — Suit for e/ectment of transferee 
RctvlanJ, JJ) UEONANDAS ;■ GiRDHAR by purchaser in 'xeeutio/i— Competency 

18210 863 =12 BP 82 = 5 BR 8S9- In the castor a transfer of a holding made before 
20 PatLT C97 = 1939PWN 120= 1923. if the transferee has been contmuous’y in posses- 
A I B 1939 Pat 272 I sion since the transfer, the Court, under the proviso to 

-S 21 -Cultivating lease— Lease to settled raiyat, I s 26 11 of Dlhar Tenanc y Act as amended in 1918, must 

of kharbaur and khudka, 1 1 l ant fixing annual jama a 'S“ me lbat ,b(f landlord consented to the transfer, and 

payable to landlord— Ttnant entitled to remain >n I therefore the^tranderee cannot be^ e i l eCt '"; _ A _ n ° n ; 

petsetsten and occupation till term of leas 

fnate produce-clause that ttnant to ha. • 

land bendei cutting vnld khar — Effect 

ting hate— Occupancy right— If accrue). 

Where a Icabulijai which purports tc 
land” fixes an ‘‘annual tarna" payable li 

uuiaincu a ucl,« on 

minor son 

(here were 
,A not deliver posses- 
f sued for a decla- 
removal of the 

to S. 26 B of the 
■‘"itituted for S. 25 N, 
jspective, it must be 
with the consent of 
who had been con- 
of transfer could 

* and execution sale 
the interest of the 
, ---•»• to the 


■ ana 

lords lo produce of trees. (c) — Scope— Transferee— Title of— Conditions of— 

Where it Is recorded in the latest record of rights Duty of transferee to pay landlord’s fee to landlord 
that there were trees on the tenant’s holding and that and deposit tame vnth Collector 
they we T e in the possession of the landlord, the entry Under the Bihar Tenancy Act as amended in 1934, a 
must be Interpreted as meaning that the landlord is transferee of a non transferable holding has no valid 
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BIHAR MONEY-LENDERS ACT (1938), S 15 
S 107, Government of India Act void ( Mahomed 
Noor and Dhavle JJ) MATHURA PRASAD SlNGH 
Bhan Kumar Chand 20 Pat LT 51 

5 BE 856 (2) = 182 I C 989 = 12 RP 9 
AIR 1939 Pat 2 

S 15 — Scope —If void as repugnant toO 34 a a 
O 21 R 11 (2), C P Code 
S 15 of the Bihar Money Lenders Act is repugnant to 
the provisions of O 34 C P Code, and is therefore 
void 

Quaere — Whether S 15 is a so vo d on account of 
its repugnancy to O 21 R 11(2) C P Code ( A ha, a 


BIHAR TENANCY ACT (1885) 

S 1 3 — Retrospects ve operation— Pending proceed 

e ,,, ' rS 16 

rites to 

appe i, 

S 13 of the Bihar Money Lenders (Regulation of 
Transactions) Amending Act of 1939 is retrospective 
and applies to proceedings pending at the time when 
that Act came into force The 'ection applies to appli 
cations made before or after the commencement of the 
Act When an order rejecting an application under 


of money lenders it does not in terms profess to exercise 
powers only bilonging to the Provinc al Legislature 
under the Provincial Legislative List In these ctrcum 
stances the ne V Act can only b“ challenged on the 
ground that it is repugnant to an existing Indian law, 
but the reservation of the Act for the consideration of 
the Governor General and His Excellency's subsequent 
assent to it make such a challenge impossible ( Gwyer 
CJ Sulatman and Varadachartar, JJ ) SHYAMA 
kantLalv kambhajan Singh 182 IC 161= 
12 R F^l=2 £L J ^183=43 OWNjFjBR )^68 = 


P Code, as amended by Patna Iltgk Court 

Sulatman J — Repugnancy should not be extended 
to a section by impl cation if it does not in fact exist 
There is no repugnancy between the new S 13 (old 
S 16) Bibar Money Lenders Act and O 21 T 66, 
C P Code as amended b> the Patna High Court 
{Gwyer C J Sulatman and Varadachartar //) 
Shyamakant Lal v Rambhajan Singh 

12RP0 1 = (1939) PCR 193-2 FL J 183 
43 C WN.(FCR) 68 = 182IC 161= 
1939 OLR 399 5 BR 766 = 1939 MWN 674- 
1939 P W N ‘533 — 20 Pat T. T 473 


d 

( 

Rx.lJllllMUe.UlSHS.ntHN llAHIHA 1U111/ lo4 IA — 
12 RP 221 = 6 BR 22 

S 13 — Proclamation of sale not issued before 

Act coming into force — Rights gueti by section -If can 
be availed of 

There is no substance in the contention that litigants 
can only avail them elves of the rights given by S 13 


chanar JJ ) SHYAMAKANT LAL v RAMBHAJAN 
Singh 12 R P C 1 (1939) FOR 193= 

2PL J 183 = 43 OWN (FOR) 68 = 
182 I C 161 — 1939 MWN 674 1939 O L R 399= 
1939 PWN 533 — 6 BJt 756= 20 Pat L T 473 = 
AIR 1939 PC 74 — (1939) 2 M L J (Supp ) 45. 

■ ■ LANDS 

‘ ’ ■ ■ F RENT 

■ execution 


apply to 
’ Aoor and 

and Vandachanar, JJ) SHYAMAKANT LAI v RAM l Chatter it JJ, KazaUR RaHMAN v UDIT SlNGH 
BHAJANSiNGH 12 R F C 1 = 2 P L J 183- 18 Pat 694 20PatLT 492 1939PWN5S0 = 

430 WN_(P OR) 68=18210 161= | = * TT » r» * =>« 

1039 


Ss 1 
are retr 


seeding 

force (. Harries C J and Fasl Alt /) MAHABIR 
Saran prasad Singh v lachhmi sao 

1841 C 64=12 RP 219=6 BR 12 


• . I OF 1885 as 

t of — ‘ Abn ab — 
abwab — Mutarfa 

Tenancy Act has 

not changed the law as to abwab What was abwab 
before is abwab now, and what was not abwab before has 
not been made such by the new Act The only modi- 
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Ein AE TENANCY ACT (1SS5), S. 5. 1 BIHAR TENANCY ACT (1885), S- 26 F. 

fixation has b«*en as la the natute and amount o f punish ! entitled not only lo his common law right to the timber. 


ment for exacting an illegal a*irj*. Kathan, which Is I 
pas able 1-y the rearers to their lanalord* cn the basi* o! 
the loans which they work on the land, is a rent pa} able 
on the basis of the work to I* done on the land and net 
on the basis of t v e area of ihe land occupied ll is not an 
but an amount legally payable to the Itndlord 
Muiarfa is ground-rent and R'jthiJ'i is profession tax 
arcordirg as the settlor tak»s up culmaticn or merely 
tra ’e fhth.-uri may be either •ruiirfa or iathiari, 
and is p'actical)} rent for homestead land bs*ed on the 
profession canted in on the land (k'haia V tinned 
AVer and Dl.arle, JJ I Hat DMAS I’Kavwi r Pukan 
Tatma. 18 Pat 190 -179 1 C 840-11 EP 419 = 
1939 P W K 271 = 5 B R 303 = 20 Pat L T 88 = 
AIR 1939 Pat. 252 
S 5(1 }— Usufructuary m rtgage by tuner and 
tease back to 4»wi— - Effect- — Relation tl landlord and 
t mini— H treated — / nttJtnh 

Where the proprietor of a holding or e-tate executes 
a usufructuary mortgage and takes a lease of the <ame 
from the mortgagee, the transaction is t-'tntially one 
transaction, and th» relationship of landlord and tenant 
is created b»tween the parties A tenure as defined b> 
S 5(I)of the Bihar Tenancy Act is created rhereb), 


AIR 1939 Pat 272 

S 21 — Cu/titating tease — Lease to settled raiyat, 

of kharbaur and thud k mb t land fixing annual Jama 
payable to landlord — Tenant entitled to remain in 


bat also to the produce of the trees The trees being on 
the tenant's land, the landlord is m possession through 
his tenant and no question of limitation or adverse pos- 
session can arise in the absence of an assertion of a 
hostile title by the tenant (Agarimla, J ) Ma HOMED 
' NAIN r. LACliCHU SaHO. 1939 F.W N 868. 

I Ss 26 B and 26-N — Applicability to mortgages. 

Section* 26 B and 26 N by Iteir terms apply to trans- 
fers tij sale, exchange, gift or will. They do not apply 
to mortgages and therefore do not protect sudhbharna- 
dar Assuming, howeier, that the view that when a 
mortgage is followed by a sale in execution of a decree 
on the mortgage the execution sale may be treated on 
the same footing as a voluntary sale and would therefore 
time within the purview of S 26 B is cjnect, it does not 
I hold gout! with regaid to usufructuary mortgages. 
(fame 1 Hid Chatter, cc . // ) RAM CHANDERJI V. 

Hfm Chandra 18 Pat 184 = 182 1 0. 557*=* 

12 RP 21 = 20 Pat L T. 469 = G B 779 = 
A.I E. 1939 Pat 200. 

, ( as amended in 1938), S 26 B, Proviso — Scope 

and operation of — AVn transferable holding — Transfer 
in 1912 — Transferee in possession continuously there- 

after — Consent of lanl lord— Presumption — Sate of 
. holding m execution of rent decree against original 
tenant alone in 1931 — Suit for ejectment of transferee 
. by purchaser in execution — Competency 

In the cast 01 a tran*fer of a holding made before 
1923. if the transferee has bptn continuously in posses- 
1 sion since the transfer, the Court, under the proviso to 
S 26 Li of Bihar Tenancy Act as amended in 1918, must 
1 assume that the landlord consented to Ihe transfer, and 
therefore the transferee cannot be ejected. A non 


iciuigs ami 1 icieioie luuiu not ueuvei posses 
29—11 — 1933, the plaintiff sued for a decla- 
Hle and for possession after removal of the 


o to S. 26 B of the 
diluted for S 25 N, 
aspective, it must be 
with the con'ent of 
who had been con- 
• of transfer could 


make th" ■ - 

recourse 

and S. “ ' 

SUMRIl 

holding of tenant — hntry to latest record recording trees I 
as in possession of landlord — Effect of — Right of land- 
lords to produce of trees . 

Where it is recorded in the latest record of rights | 
that there were trees on the tenant’s holding and that 
they were in the possession of the landlord, the entry 
must be Interpreted as meaning that the landlord is 


oahu. 1939 P.VVJ^' 4 “'* 

(as attended in 1934), S 26 P (1) (» *?* 

(c) — Scope— Transferee— Tstle of — Conditions 
Duty of transferee to piy landlord's fee to /■!*'"• 
and deposit same with Collector. ... „ 

Under the Bihar Tenan Act as amended in Jjj 
transferee of a holding ha* 1,0 
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the landlord may be deemed to have been given tc 
transfer ( Dhaile J) GAYA PRASAD SaH v 
Prasad Pathak 179 10 923=6 EES 

11 RP 426— A I.R 1939 Pat ouo 

— ’S 49 — Applicability — 4 Under ratyat '—Home 

stead comprised in holding of agricultural and homestead 
land — Settlement on condition that lessee supplied mtlk 
curd and ghee to settlor at certain prices on ceremonial 
occasions— Status of lessee— Aloises of e/ectment— 
Necessity 

Where lands included in the holding of an agricul- 
tural ratyat consists partly of agricultural and partly of 
homestead land and the homestead is let out for use as 
homestead the person to whom it is so Jet is an under - 
ratyat and such person is not liable to ejectment unless 
a notice has been served upon him In ac-ordance with 
the ptovisions of S 49 of the liihar Tenancy Act 
Where homestead land is so let J J L 
person on condition that he pr< 
ghee to the settlor at certain pne 
sions and assisted him in his 

tenancy is created and the person taking such settlement 
Is an under raiyat liable to ejectment only on notice 
served in accordance with S 49 (Agarwala, J ) MlAN 
Ahir V Paramhans Pathak 181 1 C 172= 

11E.P 671- 5 BE 541= ALE 1939 Pat 409 

S3 62 and 180 —Relative scope— Right of 

tenure holders to abatement 

Section 52 is a much wider section than S 180 
inasmuch as it deals with every dass.of tenants S 52 
undoubtedly gives right of abatement to tenure holders 
(Wort,/) NRIPENDRA NATH CHATTERJI v JUGAL 

Prasad Mandal AIB 

S 60— Applicability— C end that 

S 60 of the Bihar Tenancy Act is 


BIHAR TENANCY ACT (1885), S 165 
*» (dir.* Ti har Tenancv Act bars a olea that the 


S 65 — Scope and effect— Rent decree — Sale of 

ho’dtng — Purchaser in execution — fights of as agatnst 
mortgagee of /soldi rig under mortgage executed pner to 
sale — Prsorsty— Delay in applying under S 167 — Effect 

A purchases (not being a landlord) of a holding in 
execution of a decree for rent has a charge for the 
amount of the decree for rent as against the holder of a 
mortgage of part of the bolding executed before the 
purch-«e and is entitled to the «ame rights as the 
purchaser of a holding in execution of a decree passed On 
a prior mortgage This priority is acquired by the 
purchaser as a matter of law in consequence of the rent 
’ - c •* "" the holding under S 65 of 

and it should nor be confuted 
conferred on him by S 167 
are not taken inder S 167 of 
I the Act until after the expiry of more than a year after 
the purchaser becomes aw are of the mortgagee cannot 
rn 1 41 r\ irtninvr 


8 103 Ti— ‘Record finally published — Presump 

Ison attached tc — Rebuttals — Proceedings before survey 
authorities before publication — Admissibility in eztd 


iaSs P vv N iuu-aIu vox 

- - ■ S 163 — Scope — Second appeal — Bar of- — Jeth 

" nt— 


»u of 


*Prasad v Ram 
18 Pat 746 = 


S 60- 

real I y entitled 1 
interest — Right 
to extent of tnteit it . .. 

Under S 60 of the Bihar Tenancy Act it is quite 
clear that the registered proprietor of an estate is not 
' J ’ ' the rents due 
■ rest for which 

* may in real ty 

. or even to no 

hatterjee //) 

Rama Prasad s- Ram Ran Vimya pkasad Singh 
18 Pat 746 = 20 PatX T 752=1939 PWN 683= 
AIR 1939 Pat 6 SO 
S 60 — Scope— Plea barred under 


J \mts and Agarsnala JJ ) DwARKA DAS v BHFKU 
MAHTOV 18 Pat 602 = 181 1 0 308= 

6 BE 34=12 EP 236=20 Pat ET 669 = 
1939 PWN 607= A IE 1939 Pat 520 
1 S 165— Apphcjbihty— Permanent mukarrari 
lease— Prom non entitling lessor to re enter on default 
of payment of rent on certain date of an j year— Default 
by lessee — Lessor's re gbt of e/ettment 
| The application of the provisions of S 155 of the 
I Bihar T-nancy Act relating to ejectment is excluded by 
1 S 179 where the conditions entailing forfeiture are pro- 
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BIHAR TENANCY ACT (1885). 8. 167. 
tided by a contract between the parties to a permanent 
makarr&n lease. Where, therefore, such a lea«e contains 
a provision entitling the le.sor to re enter on default of 
payment of rent on a certain date of any year and the 
lease i* forfeited by default inpayment by lessee, the 
lov'f can enforce his unqualified right of ejectment 
given him by the contract without conforming to the 
piou'icrs of S. 155. {Agaru-sta /) mukhak 
S lVGH V. CHAMrRIKA PRASAD SINGH. 

5 BE. 462-180 IC 621 = 11 BP 523 = 
20 Pat L.T 440 = AXR. 1339 Pat. 413 

S 1G7 — s-ccpe — Purchaser at sale in execution 

for rent decree — Rights cf — Failure to annul incum- 
brance created prior to vale— Fffect of riRht to 
priority. See I'm AR TlN’AhCT ACT. S 65 

18 Pat 676 *>1930 P.WJ4. 623- 
ALB. 1939 Pat 339 (F.B). 
■ S 179 —Least falling under— Clause far fr 
entry an non-payment cf rent— fall Jity. 

S 179 of the Khar Tenancy Act is by Its t" • 
exception to the law as laid down in the earlier 
It permits the patties to a lease falling withi 
section to contract out of the provisions of ti ■ 

A dau«e in such a lea«e entitling the landlord to 
on non payment of rent is, therefore, perfectly valid and 
Can be enforced by a suit at law ( Harriet . C.J anj 

Fast Ah,y.) muham&iaP Ha^an r Baidya Nath 
SAHAY. GEE 62- 12 BP 253-184 I C. 605 

(as amended In 1931). S 184 and Sch III, 

Art. 2 (b) (il )— Scope— Lf retrospective— Interpretation 
cf statutes— Act amending statute of limitation and 
shortening ptrtoJ of limitation — Retrospective opera 
hen —La nutation — Lazo applicable 

The Khar Tenancy Amending Act of 1934 applies to 
atl «uits instituted after the 10th June 1935, whether the 
cause of action had accrued or not before that date 
There is a great difference between a case where a 
statute amending the law of limitation comes into force 
immediately and the case where a period of time is given 
between the j*as*ing of the Act and the date upon which 


B. & O. MUNICIPAL ACT (1922), S 62. 

12 BP. 116 = 5 B B. 902= 1939 P.WN 108 = 
20 Pat L.T. 139 *AIE 1939 Pat 282. 

(as amended lo 1934), Sch. HI, Part I, Art 2 

(tli) fh) (11) — Applicability — Holding consisting of 
lands partly on rash rent and partly on produce rent— 
Suit (or rent instituted after R’oiember, 1934 — Limita- 
tion. 

A suit for rent of a holding for part of which cash 
1 rent is paid and /or part of which produce rent is paid. 

, instituted after the Bihar Tenancy Amending Act of 1934- 
came into force is governed by the shorter period of 
limitation prescribed by Art. 2 (*»<) (2) (it) of Sch. III. 
Part I. of the Act, though the cause of action might 
accrue before the passing or coming into force of the 
Amending Act of 1934 ( James and Fowl amt. / J.) 

SiDiicSmvAR Prasad v. Ram Chariter Ciiou- 
DHUKY 182 1 C. 454 = 6 B E 746-12 R P. 19 = 

1939 P W N. 217 = A I R. 1939 Pat 269. 

r - ■ -J (VII 

■ ! ? ■ holding 

■ ■ ■■ Orissa 

•• • LT 86. 


■t should come into force, tuch an Act must be given 
retrospective effect 

Agarwala, J — The law of limitation being a breach 
of the objective law. the statute of limitation applica- 
ble to a particular suit or legal remedy is that which is 
in force at the date when the suit is instituted or the 
remedy is sought and not the statute which was in force 
at the time of the transaction or the vesting of the cause 
of action on which the suit or remedy is based (//or 

Ml! .... 


— Scope — Retrospective operation — ■ Suit after Act 
respect of cause ofaeti on accrued before — Law applicable. 

Ordinarily an Act of Limitation is placed in the cate 
gory of adjective law and under the established rotes of 
interpretation it has retrosj>ective effect The new Bihar 
Tenancy Act of 1934 curtailing the period of limitation 
for a suit for produce rent is retrospective and affects 
causes of action already accrued The Act would apply 
to suits instituted after it came into force though the 
cause of action may have arisen prior to it ( Fail Ah 
andVarrna. JJ) BlRANCJtl SlNGH v NAND KUMAR 
18 Pat. 355 = 183 I.C. 212= 


Singh 


e Bihar 

I and Orissa Municipal Act, a road includes on both 
sides of it the land between the metalled portion of Ihe 
roadway and the defined boundary of the abutting 
property {/Lames, C J. and Fail Ah, /.) PATNA 

1 City Municipality v Dwarka Prasad Sinha. 

18 Pat 735=184 1 0. 52 = 6 BP. 8 = 12 BP. 214= 
20 Pat L T 810 = A IE 1939 Pat. 683. 

S 12 — Chairman — Representative — Capacity of 

j ByS 12, the Commissioners become a legal entity 
. which legal entity is not represented by the Chairman, 

1 although reference is made to the Chairman from time 
I to time in the Act, he is a person who apart from Such 
| reference is unknown to Ihe law, is not a legal entity 
‘ but 19 merely a person If the Chairman Is sued, the 
I plaintiff is entitled to relief only against him In no 
I sense of the word can he be held to be the represents 
■f the proceedings, of the Munici 
and there is no justification on 
nty or under the Act itself to 
his relief agairst the Commis 
, „ o 1 action again*! the Chairman. Jt 

I is not merely a mistake of form but U goes to the very 


| entity nor a corporation sole and therefore J,* j 


ne sue and be sued and by no otl<*-% • /, 
\MAKHYA NARAYAN bINGH V. 

I Hazaribagh municipality. r,,f, 

181 IC 486 = 11 BP 694 = 20Ptt” = £ 
A IB. lYXif \ 

S 62 —Disposal of road — l’ rare 

polity 

There is no exhaustive definition '• 

Bihar and Orissa Municipal Act a sri •*_» 5,, ' 

( sell, lease, exchange or otherwi«ei^ w Jj 

1 in S 62 seems to be wide enough s* • 
even If it be held that the trori J ' j 

a road, yet the Municipality }«.- ^ 

I right to sell such road At itj r . - ^ *■" 


1 

* 


Y. D 1939— 5 
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B & O MUNICIPAL ACT (1922) S 62 
given to the Municipality by S. 62 is to sell lease 
exchange or otherwise dispose of any land not required 
as a road or for other purposes of the Act If such 
land is still required for any of the purposes of the Act 
then it cannot be disposed of under the powers given by 
S 62 {.Harms C J and Fast Ah, /) PATNA 
City municipality v Dwarka Prasad Sinha 

18 Pat 735 = 20 PatLT 810=12 EP 214 = 
6BK 8 = 184 10 62 = A I R 1939 Pat 683 
■ '-3 62— land vested tn Municipality under 

S 58 — Disposal of — Poner of Commissioners 

The power of sale, lease or exchange given to the 
Commissioners under S 62 of the Bihar and Ori*sa 
Municipal Act is not confined to land which has been 
acquired by the Municipality under that section but 
extends to land which is vested in the Municipality by 
reason of S 58 of the Act ( Harries C J and FaSl Ah 
J ) Patna City Municipality v Dwarka Prasad 
Sinha 18 Pat 735 = 184 I C 62 = 6 B R 8 = 

12 R P 214=20 PatLT 810-A.IR 1939 Pat 683 

S 82 —Burden of ps oof on assesses that meeting 

Wit not held — Failure of municipal officers to produce 
papers tilled for unth explanation for non production 
— Finding that meeting was not held— Irregularity of 
imposition of the tax 

It must be assumed that what ought to 


II 

■ h 

Cm l. m h 

to the meeting were not forthcoming The Judge there 
upon came to the conclusion lhat the meeting was in 
fact not held 

Held, that in these circumstances the imposition of 
the tax was irregular Tt did not however prevent the 
Municipality from holding a meeting and imposing the 
tax in a proper and regular manner (Wort AgC J) 

Commissioners of Darbanga Municipality t 
Shiva prasad 179 I C 965 = 11 RP 482(1)*’ 
6BR 326 = 20 PatLT 119-AIR 1939 Pat 20 
S 109(2) — Sharahmoatyar holding tn Munici- 
pality consisting of several plots including home— 
Municipal tax paid by tenant for land — Right to deduct 
from rent payable to landlord — S 3 (13) — Owner 
A tenant of a sharahmoaiyan holding consisting of a 
number of plots within a municipality one of which is a 
house occupied by him is entitled to deduct from the 
rent payable by him to his landlord the municipal tax 
which he pays for the land under S 109 (2) of the 
Bihar and Ons'a Municipal Act The tenant cannot be 
treated as the ow ner of the house or the land though he 
has an unrestricted right of transfer under the tenure 
Owner as defined in S 3 (13) of the Act is the person 
who is entitled for the time being to receive any rent 
with re pect to the land and the landlord is therefore the 
owner The tenant is consequently entitled to claim a 
set off for the municipal tax paid by him ( Manohar 

Loll J) IIarihar Prasad v anant Prasad 

183 I C 48 = 12 R P 84 = 6 BR 864 = 
20 PatLT 86 =A I R 1939 Pat 362 
■ S 115 — Applicability— Latrine taxes 
Section lt5 relates not only to taxes on persons but 


B & O MUNICIPAL ACT (1922), S 185 

All that the Act provides is that the objections should 
be beard by a Committee consi'tmg of not less than three 
Commissioners It n ay be a domestic or internal 
arrangement of the Municipality in assigning cases of 
one Ward to one Committee and another Ward to 
another Committee But it is purely domestic and in no 
way affects ihe jurisdiction There is nothing in the 
Act to prevent the Municipal Commissioners from 
arranging their business In whatever way they desire So 
long as they comply w ith the provisions of the Act and 
the fact that the objections regarding cases of one 
Ward were heard by the Committee which was directed 
lo hear cases regarding different Wards does not go to 
the root of the jurisdiction (Wort, J ) KALI PRASAD 
Sinha v Badri Narain Sahu 

182 I C 467= 12 R P 16 = 6 BR 768 = 
20 PatLT 613 =A I It 1939 Pat 236 
- 1 S 117 — Scope — Objection — Validity of assess- 

ment 

Section 117 is quite clear that the objection should be 
heard and determined by a Committee consisting of not 
less than three Cotnmiss oners The mere fact that the 
decision w as by majority and that the two members of 
the Committee urho heard the objection were unanimous 
in their decision makes no difference But again it 
of the assessment 
edaration that the 
which is object 
Prasad Sinha 
• 182 1 C 457- 

0 PatLT 613= 
AIR 1939 Pat 236 

-S 172 (c) — Power of Commissio ters — Scope 

of 

Under S 172 (r) of the Bihar and Ons«a Mun cipal 
Act the power given to the Commissioners to turn 
divert, discontinue or close any public road is a power 
to do *o when they are carrying out the road develop 
ment or road improvement chenie The section does 
not empower the Commissioners to close any public road 
if they so think fit ( Harries CJ and Fast Ah,/) 
Patna City Municipals v Divarka prasad 
sinha 18 Pat 735- 184 I C 52=6 EB 8 = 

12 RP 214-20 PatLT 810 = 
AIR 1939 Pat 683 

S 172 (t)— Disposal of roadway — Power of 

Commissioners 

Cl (f) of S 172 of the Bihar and Ori'sa Municipal 
Act must be read with the preceding clauses and it does 
not give the Commissioners an unrestricted right to 
dispose of any roadway (Harries, C J and FaSl 
Ah j ) Patna City Municipality v Dwarka 
Prasad Sinha 18 Pat 736 = 184IC 62= 

6BR 8 = 12 EP 214 = 20 Pat L T 810 = 
AIR 1939 Pat 683 

S 185 — By laws — Lease of road by Municipality 

fos erection of permanent structures — Validity —Access 
to road — Right of owners of abutting laud 

The by laws made under S 185 of the Bihar and 
Onssa Municipal Act restrict the rights of the Mum 
cipality to grant licences for the use or occupation of 
any public road In no case can they grant a licence for 
the erection of any permanent booth or stall, and the 
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B t O PUBLIC DEMANDS RECOVERY ACT 
(1911). S 46. 

are a serious infiingement of one of their mo«t valuable 


BIHAS AND OEISSA PUBLIC DEMANDS RE 
COVERT ACT (IV OF 1914). S 46— Scope— 
"Mahngaf a certificate" — Meaning of —Deputy Cot lee 
ter enhancing rert of holding in suit by landlord — 
Appeal to Collector— Latter varying role of rent in 
appeal — • Jurisdiction — Suit to declare decision of 
Collector null ond t.iJ— If tarred. 

An appeal is a creation of statute and no one can 
co— 'To'e himself an appellate tribunal in a ca«e where 
the statute does rot constitute him an appellate tribunal 
for the purpose of an appeal In the case of a decision 
by a Deputy Collector erhancint; the rent of a holding ( 
in a suit by the landlord, the tribunal indicated by the j 
st.tute to hear an appeal is the District Judge The . 
Collector has no jurisdiction to heat *uch an appeal 
an-* if be entertain* an appeal and makes an order, 
that voi.11 be w/fra urei and nail and sou The 
making of a decision a> to the validity of the Collector's 
order purporting to Ire pas*ed in the appeal cannot be a ' 
question relating to the making of a certificate within 
the meaning of S. 46 of the Bihar and Orissa public I 
Deman's Act. The ‘making of a certificate" in that 
section means the doing of those things which are re 1 
quired to be done by the Certificate Officer under the 1 
statute It is not necessary for that officer to conie to a [ 
decision as to the validity of the Collector'* order as 
that order is on the face of it null and void. S. 46 of 
the Act is therefore no bar to a suit for a declaration 
that the decision of the Collector passed in appeal is 
ultra tint and that the tenants are therefore liable to 
pay rent at the rate to which it was enhanced by the 
Deputy Collector ahose decision was varied by the 
Collector without jurisdiction. (Agar-wala, J) S\RPA- 
NA*.DA SAMALl RaJA RAJENDRA KaRAYAN IJHUNJ 
DEO. 6CLT 6 

BILL OF LADING — Meaning and incidents of — 
Transfer of bill of lading— Effect of Set Shipping — 
Bill Of Lading ILR(l939)Kar 439 = 

AIE 1939 Bind 223 
BOILERS ACT (V OF 1923). S 2 ( X>)— Better— 
Meaning of definition. 

The meaning Of the definition of boiler' in S 2 (4) 
of the Boilers Act is, that the definite and dear object 
of the contrivance should be to generate steam under 
pressure The fact that in a particular contrivance 
though steam is generated under pressure, the steam is 
us«d only for sterilizing some vessels, cannot tak- it 
away from the definition of a ‘boiler’, for the use to 
which the s'eam is ultima tel 
theisMie. (APu/la,/) A 
184 I 0 46 

1939 A Or C 176= ■ 

BOMBAY ACTS 


BOM. CITY MUNICIPAL ACT (1888), S. 19. 
Khotl Settlement Act (I of 1880). 

Land Be venae Code (V of 1879) 

Land Revenue Rules 

Local Boards Act (VI of 1923). 

Motor Vehicles Act (XIV of 1935) 

Municipal Boroughs Act (XVIII of 1925). 
Prevention of Gambling Act (IV of 1887) 
Primary Education Act (IV of 1923) 

Revenue Jurisdiction Act (X of 1876) 
BOMBAY BORSTAL SCHOOLS ACT (XVIII OP 
1929), S 6 — Previous com ict tons as ntdencc of crtmi 
nal hahti — Proof —Necessity for — Degree of proof 
Where the evidence of criminal habits or tendencies 
from which it is to appear to Court that it should take 
action under S. 6 is that of previous convictions, the 
Court should require these previous convictions lobe 
properly proved before it can say that there is evidence 
lion which it can appear to the Court that the accused 
is of criminal habits oi tendencies within the meaning cf 
Cl. (4) oi S 6. The standard of proof ill such a ca«e is 
the same as that required for purpo«es of f> 75 I F 
Code Where the only evidence of previous convictions 
was merely the extracts from records of the Central 
Bureau of fingerprints and no certificate from jail officer 
or warrant of commitment was produced to prove it, 
Held, that the Court could not on such evidence take 
account of the ptewous conviction and that it could not 
therefore take action under S 6 (.Dam, JC and 
T)abn,j ) Emperor v Abdullah Karim 

AIR 1039 Siod 335. 
— — S 6 — Reference under — Conditions prece lent to 
— Mai nlat nail I sty 

Before a case is referred to the High Court under ■* 6 
a reference should be first made to the In'pector Genera) 
and only when he n» of the opinion that he cannot by 
reason of the particular circumstances of the case or the 
provt-ions of S. 11 transfer a young offender to Borstal 
School by his own order or with the previous sanction of 
Government, should any reference in such matters be 
made to High Court. (Daiis./C. and Tyab/i, J) 
Emperor » Abdullah Karim, 

AIR. 1939 Sind 335 
BOMBAY CHILDREN S ACT (XIII OF 1924), 
S 51(3; — Powers of High Court — Posver toextend 
period of detention of youthful offender — Limits. 

The High Court has, urder S 51 (3) of the Bombay 
Children’s Act, jurisdiction to extend the period ol 
detention of a youthful offender tentencid under S 23 
of the Act, provided the extended period does not exceed 
the limit specified in S 32 of the Act There is no limit 
of time within which the revisional powers may be invok- 
ed, and the powers can be exercised at any time befote 
the expiration of the term of detention limited in the 
order under revision (Peaumont, C J and Loukur 
j) Emperor v Mahomed Islam 184 I C 205= 
12 B Jk 153 = 40 Cr.L J 900=41 Bom.LR 554 = 
AIR 1939 Bom 371 


personal right of voter — Specific Pthef A't, S 45 
Tbe provisions of S 19 O) and (4) of the City of 
Bombay Municipal Act are mandatory, but there is 
nothing in them which prevents the voters from being 
grouped in alphabetical order according to communities, 
the ward h'ts would still be in alphabetical order, 
•• 1 “ ‘ L - - — -ipearitigin alpha- 

ihe communities 
electorate be any 
its < 
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BOM CITY MUNICIPAL ACT (1888) S 28 
members are grouped according to the communities to 
w hich they respectively belong It cannot be said that 
the ward lists so prepared are in material deviation 
from S 19 (3) and (4) Even if the ward lists are not 
literally prepared in accordance with the provisions of 
tho e sub sections, they are substantially so prepared, 
and in the absence of any allegation and proof that any 
injustice has resulted to any one on that account it 
cannot be held that there is no proper electoral roll or 
that the elections held under that roll are in law a 
nullity Such lists are not illegal and 
that any voter w ho is in fact enrolle 
ward is in ured from exercising his right 
is really no act or omission in such a ca 
said to really interfere with or cause injury to the I 
franchise or personal right of a voter so as to entitle 
him to an order under S 45 Specific Relief Act, against 
the Election Officer ( Wadia J) Shankari.aL p ] 


ci pal Commissioner of Bombay 

41 Bom L R 911“ A I B 1939 Bom 481 

-S 33 — Slope — Remedy under— If excludes 

application under S 45 Specific Relief Act, before 
declaration of result of election 

S 33 of the City of Bombay Municipal Act only 
comes into operation after the declaration of the results 
of an election is complete under S 32 and it does not 
take away a voter’s right if any to go to the High Court 
in a proper case under S 45 of the Specific Relief Act 
even before the declaration of the result is completed 
The remedy under S 33 would be the more complete 
remedy and a voter cannot say that he has 
remedy whatsoever though before the dec! 
the re ults is complete, he has technically nt 
under S 33 ( Wadia /) SHANKARLAL 

C1PAL COMMISSIONER OF BOMBAY 

41 Bom L R 911“ A I E 1939 Bom 481 

Ss 217 and 219 — Scope — Chief Judge of Court 

of Small Causes hearing municipal appeal — If Court 
or persona designata — If nt of certiorari — High Court’s 
jurisdiction to issue— Grounds for issue of sunt — 
Erroneous decision 


BOM DIST MUNICIPAL ACT (1901) S 50 
the decision happens to be w rong The fact that the 
Chief Judge of the Small Cau'e Court has wrongly 
interpreted the sections of the Municipalities Act and 
has thus arrived at an erroneous decision does not justify 
the issue of a w nt of certiorari (Afackhn and Lokur r 

JJ) muljeeSicka& Co v municipal Commis- 
sioner of Bombay 41 Bom.L E 984 “ 

A I E 1939 Bom 471 

— 8 219— If takes away High Court's power to 

Chief 

MBAY 


8 384 A — Liability of owner of building for- 

act of tenant 

S 384 4 of the City of Bombay Municipal Act is a 
penal provision and must be construed strictly, the 
* *■ J be held liable for an act of 

himself using the premises 
The language of the section 
ase of the owner unless he is 
the premises ( Broom field" 

■ r ROR v DATTATRAYA RAM 

180 1 0 97=11 RB 290“ 
J 343 = 41 Bom LE 82“ 
AIR 1939 Bom 95 

BOMBAY CIVIL COURTS ACT (XIV Or 1869),. 

S 23 (5 ) — Construction a> d scope— Transfer of suit— 
Powers of Subordinate Judge— If controlled by S 24, 
C P Code — Transfer of suit after another Judge has 
taken cognisance— Competency 

The powers of transfer of suits conferred on a Subor 
dioate Judge by S 23 (5) of the Bombay Civil Courts 
Act are controlled by the provisions of S 24 of the C P 
Code and are necessarily limited to administrative orders 
allocating business Consequently an order by a 
Subordinate Judge transferring a suit pending before 


AIR 1939 Bom 485 

I S 26 — Appeal — Forum — Adminislratnn suit— 

Subject matter salved for court fees at sum below Rs 
5 000 —Plaint returned by First Class Subordinate 
Judge for presentation to proper Court — Appeal — If 
lies to District Court or to High Court— Snid Courts 
Act, S 8 


Court Bombay is not a Court when hearing municipal | subject matter valued for purpose of court fee 


ible- 

t> 

ary 

lue 

be^ 


fore power to issue a writ of certiorari if a proper case ( \aluation Act must be read with the Court Fees Act 
is made out Before a writ can be is' ” ■■ 

tions have to l e fulfilled (1) the tnb 

whose act is complained of must be * " ■ • ■ "■ 

and (2) the act complained of m 
jurisdiction or in excess of the lega 

that tribunal or officer But an officer or tribunal I vate street — Effect on right of crwner to land 

having jurisdiction to decide a question cannot I It does not follow from S 3(13) of the Bombay 

be said to have acted in excess of the legal authority If 1 District Municipal Act that the soil of every 



*9 


INDIAN DECISIONS. 


90 


BOM. D1ST POLICE ACT (1600). S. 39-A- j BOM. H. 0. RULES (App. Side), R. 1. 

public street n>u«t nectssarily be o! the ownership j S. 15 — •' If older''— Meaning of— Widow of 

of the Municipality. ‘"Public streets” in S. 50 I deceased watandar— Competency to effect — Commute 1 
(2) (/) cannot include Ibe tub soil, uni*** u .. 


. <■'■■■ ■ "t Ice section 

-cannot have the effect of depriving a person of any 
right of private property that he might have in the land 
used as a public street, ncr does it \est the tub- soil of 
such land in the Municipality. \\ ben Such land is no 
longer required as a public toad or when it is converted 
into a private street from a public street, the owner can 
■contend that by reason of toch conversion the land of 
the fieet reverts to him. (Lokur, /.) CHHOTALAL 
PAN' ACM AND r. BOROUGH MUNICIPALITY OF 
XADfAD 41 Ecm.L R 1097** 

AJ R 1939 Bom. 601 
BOMBAY DISTRICT POLICE ACT (VI OP 
1890) S. S3 A— Order by District Magistrate under — 
Revision application to High Court— Competency See 
CR. p. CODE. S. 435 A.I R 1939 Sind 340 

3 48(1) (a) — Rule-making f mere under — £-r 
tent and Itmilt— Rule prohibiting processions along 
it recti tit 1 feet fie J areat except with fan obtained pre- 
viously from police authorities— 1/ ultra vires. 

The rules which a Di*tnct Superintendent 
Af«i«tant Sape-intendent can make under S 48(1)(«) 
of the Bombay District Police Act must be rules with 
reference to pos*ibie futuie events, but the rules as made 


I Hereditary Village Olhces Act, and she is not corse 
' quently competent to enter into an agreement for 
I commutation of services under that section {Broom- 
's field and Msckhn, jj) Government of Bombay 
1 V GanpaT MANOHAR I.L R (1939) Bom 482-= 
41 Bom LB 772 = A, I R. 1939 Bom S9S 
I S 36 — Scope — Principle underlying — Rule 

I of le peal primogeniture— Applicability before 1910— 
Effect of Amending Act III of 1910 
, The real intention of S 36 of the Bombay Hereditary 
Offices Act, as it siood before the amendment of 1910 
was that the nearest heir of a deceased watandar was to 
I be determined according to the rule of lineal prlmo 
geniture, and the Amending Act of 1910 merely made 
explicit the real intention of the section The amend 
ment of 1910 did not introduce the principle of lineal 
primogeniture for the first time (Warlia. J.) IHSvN- 
covvija v. Fakircowda- I LB (1939) Bom 123*= 
179 I 0 984=11 EB 269 = 40 Bom.L R 1288 = 

1 AIR 19S9 Born 56. 

I -S 36, proviso (3 ) — Suit to declare plaintiff'! 

I right as nearest heir of deceased watandar at against 
defendant — Defendant recognised by Government as 
r'presentstize watandar and entered in the register— 
* • ■ aefendant 

120 

lication to 
e Bombay 
the plain- 


but the actual prohibition under ■ 
some action by a person who is at t ■ • 

an assembly or procession. (Beaumont, t, j. ana iraaia, 
y.) Emperor v. dinkar krishnalal 

181 1 G 203 = 12 RB 151 = 40 Cr L J 889*- 
41 Bom LB 557=AIB 1939 Bom. 364 
BOMBAY HEREDITARY OFFICES ACT (HI 
OP 1874), 8 4 — ' "Watandad* — Meaning of — Person 
holding Walan lands without acquiring office — Status of 
—Amendment Act (V of 1886), S. 2 — " Watandar 
familf ' . 

A “watandar" as defined by S 4 of the Bombay Here 

property . 
properly 
acquiree 

person who me-ely acquires watan properly without 
acquiring the office h not a watandar, and to such a 
person and his family the special law of inheritance 
•enacted by the SYatan Amending Act ot 1886 fiasco 
application 

jV. J Wadi a, J . — "Watandar familj 
Watan Amendment Act of 1886 must 
the family of a person who has a ben 
•he property of a watan and in the hereditary office and 
the rights and privileges attached to that office. (Beau- 
mont, C. J. and Wadia, J.) 1 ARAB At v MURTA- 
"CHARYA. 41 BomLR. 924=* 

ALE. 1939 Bon. 414. 


suit is really one for a 
Art, 120 of the Lmnta- 


*= » *. uuj x»um btj 

S 58— Officiating kulkarm— Status of — - 

servant See CR P CODE, S 197, 

40 Bom.L E. 12 x 5 . 
BOMBAY HIGH COURT CIVIL OIECU T.apw 

(1925), Ch VIII — Suit dismissed with co*ts ty, . 

defendants incurring separate costs— Separate 
costs— Award of— If justified. See Costs— A iegyr. 

4 1 BoelLB S75 
HIGH COURT RULES (An-1,, ’ 

’ 1 (a) ^and 2 ( c ) —Applicab,htr-S/J??^ 


■ C'j deCJ- 


plamtift in such a case can only be ~ J -“ 1 

fourth of the full fees payab> -’’XL t,* 5 pa ]L ■ 

pleader’s fee. (Broein field ani Jd?.u 

HAR1 V. BABURAO J83 Tn — **' *• /Af , 
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BOM KHOTI SETTLEMENT ACT (1880) S 6 

R 1 (a) — Subject matter — Meaning o{ See 

ADMINISTRATION SUIT — PLEADERS FfE 

41 BomLR 413 

BOMBAY KHOTI SETTLEMENT ACT (I Or 
1880) S 6 Permane it tenant of Khott land — Mort 
gage with possession for term — Effect of— Vendee from 
tena t after expiry of term of mortgage— Right and 
status of vendee— Right to redeem mortgage 

Where a permanent tenant of Kboti lands executed a 
mortgage vv tl po session for a term and the mortgagee 
s in actual po« ession the mortgagee as the actual 
holder of the land is to be deemed to be the tenant of 
that land by v rtue of S 6 o 
ment Act But under the 
holder b ng in pos ession as 
or cultivat on must for the 


BOM LAND REVENUE CODE (1879) S 83 
agricultuie The determining factor in the levy of 
altered assessment under S 48 is the altered u«e to 
is hich the property is put But the mere intention to 
use property for a particular purpose, without its actual 
use for that purpose will not enable Government to 
alter the agricultural assessment which is the lowest 
standard of assessment on property under the Land 
Revenue Code (I tassoodew J ) RAI CMAND 
Gulab Chard v Secretary of State 

41 Bom LR 1077=AIR 1939 Bom 505 

S 65 — Construction — Farm building' — If 

includes godown 


of the mortgagor and must 

holder and the rights which can be claimed by the 
actual holder under S 6 become vested in such t ran s 
feree Toe transferee thus becomes the actual holder 
and is ent tied to redeem the mortgage though the 
transfer in h s favour has not been made with the 
consent of the Khotsor the managing Kbot The 
transferee is at lea tan ordinary tenant entitled to be 
in possession until evicted by the Khots in exerc e of 
the right conferred on them by S 10 of the Act 
iLokur /) Gafur Usman v Sakharam Tanshet 
41 BomLR 1199 
1 ■ Ss 8 and 10— Scope— Permanent tenant of 

Khoti la ds— Transfer by sale — Mien e of consent of 
Khots— Effe t — Status of transferee — If mere tret 
p sser or ordinary tenant 

Where a permanent tenant of A ularag Khots lands sells 
h s rights to another without the con ent of the Khots 
or the manag ng Khot the only result is that Ihe Khots 


ging Khot aoe« not confer any interest in the Khoti 
lands on the transferee The transferee is not a tres 
passer The permanent tenan y is terminated by «uch 
transfer and the transferee becomes only an ord nary 
tenant within the meaning of S 8 of the Act and the 
Khots would be entitled to eject the L 

only an ordinary annual tenant aft 
proper notice to quit under S 84 of t 
Revenue Code But until the tenancy 
such a noti • the transferee is entit 
possession of the lands as a tenant ( Lokur J ) 
Gafur Usman v Sakharam Tanshet 

41 Bom L R 1199 
BOMBAY LAND REVENUE CODE (V OF 1879) 
— Construction — Rule of strict cos tructson 


facilita ing farm operations and the protect on of 
agricultural produce the substantial character of a 
godown cannot alter Its character as farm bu Idtng 
(iVassoodew /) RAI CHAND GULAB Chand v SeCRK 
tary of State 4lBomLR 1077= 

AIR 1939 Bom £05 

S 65 — Make any other improvements thereon for 

the better cultivation of the land — Meaning of— Eree 
tion of godown to store agricultural produ e sue/ as 
grass for being told in favourable market— 1 f protected 
—Altered assessment— If justified on ground of non 
agricultural use 

Tbe words make any other improvements thereon 
for the better cultivation of the land in S 65 of the 
Bombay Land Revenue Code ought not to receive a 
narrow construction 1 mtted to some object directly con 
nected with agricultural operations or the act of prodoc 
tion merely Any improvement wh ch conduces to 
’ ihtates the market ng of 
within the class of tm 
65 That would include 
nade by an agriculturist 
u cultural produces until it 
leaves his farm Thus if grass as agricultural produce 
is cut pressed baled and stored 1 1 a godown with the 
object of eventua ly selling It when the market improves 
and it is profital le to sell the produce the construction 
of a godown which facilitates that object would be 


lev ed ( IVassoodcw J ) RAI CHAND GULAB CHAND 
v Secretary of State 41 Bom L R 1077*= 
AIR 1939 Bom 505 

S 65 — Scope — Kindt of improvement — Enumera 

t on of— If exhaust te 


leviable— Intent on te use or actual use The right of the landlord to claim enhanced rent from 

S 48 of the Bombay Land Revenue Code comes into h s tenants is regulated by S 83 of the Land Revenue 
operation when land Is put to any use unconnected with Code and the words * if he have the same e ther by 
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BOM LAND REVENUE CODE (1879). S. 83. 
virtue of agreement, usage or otherwise'* in the saving 
dao»e of the section, cast the burden primarily on the 
landlord to establish the nght which he claims. It is not 
for the tenants to establish that fixity of rent attaches to 
their tenure < tVassoodev. /) ^URVAJt RaO t. 
SHIVAKACIIARU. H Bom L R 061 ■= 

A.IP. 1939 Bom 421. 

— -S E3 — ‘Or esktnrtte'’ — t’<"ii/iKfiiw~//e]as- 

detn generis t vttk preceding veords 

The words * or otnerwisc" cannot Le interpreted as 
erusdem generis with the words “agreement or usage"' 
preceding them. The term or otherwise’’ cannot be 
said to be controlled b> its association with the pre 
ceding words “agreement or usage’" (ll'assoodev, J ) 
SURS All kAO r. bHtVAh aciiaru 

41 Bom.L.E 951= A I E 1939 Bon 421. 

B 83— Rent — Rate— Demon l far enhanced rate 
— Prefntt ) rf — Just end rtascnaMe rate—H’hit it. 

If the landlord is not hampered by agreement or 
anner.t usage to enhance the rent, and if in accordance 
with the prevailing rates of the locality, the landlord in 
other instances has been raising the rent. S 83 of the 
Bombay Lard Revenue Code would not exempt the 
tenant from ywldinfi to the demand if it is just and 
reasonable having regard to the prei ailing rates The 
proper standard to apply under S 83 in fixing a just 
and reasonable ra"e, would be the prevailing rates in the 
locality particularly the rates which the landlord has 
levied for similar class of land let out for similar 
purposes J) •‘LryaJI Kaos Shivaka- 

CHARU 41 Bom L It 951 = 

A IE 1939 Bom 421 

S 83 — "Vtift" — Meaning of— Evidence 

Tbe term “usage’’ in b 83 might imply practice 
prevailing in a locality or business under uniform or 
common cir 1 

qualified by 
shown to I 
reasonable 

relation to circumstances which are similar or common 
prevailing for a long time as opposed to current practice 
UFanoadrw, J ) SURYAJI RAO i SHIVAKACIIARU 

41 Bom LB 951 -AIR 1939 Bom 421 
Ss- 85 and 86 — Scope — I munition agamst 

Government not to pay superior holder but to pay direct 
to Purchaser of latter's rift's — Competency 


BOM. LAND REVENUE CODE (1879), S. 133, 

It is only the registered managing inamdar who has 
the sole right to manage the village, t e , to recover 
revenue, etc. If it were not so, every co sharer who is not 
registered in the Village Form No 3, as such, might 
file a suit to recover his own share individually from 
different thatedars in the village. Co-sharers who are 
not recognised as managing mamdars and whose names 
are not registered in the Village Form No. 3, though 
they are entered as sharers in the ihatawnt cannot file 
a suit or seek assistance agamst the ihatedars directly. 
Their remedy is to sue the managing mamdars for an 
account and to recover their share in the land revenue 
which may have been recovered Or which may have been 
negligently omitted to be recovered by the managing 
mamdars. (Lehur, J.) NaRHAR SONAJEE V. 
Trimdak Shridar. 41 Bom L R. 1174. 

89 132 and 133 —Construction and scope— 

Surtey fe and penalty — Lta/i/ity for — I ('hen arises- — 
Public notice — If condition precedent — Burden of proof. 

ISs. 132 and 133 of the Bombay Land Revenue Code 
that survey fee is payable by the holder of a projrertv 
in the city in which survey is introduced within six 
months from the date of the public notice given by the 
Collector, and if default is committed by such holder, that 
is to say the survey fees are not paid within six months 
from the date of the public notice then the Collector Is 
authorized to levy a penalty not e\i eeding one rupee for 
each sanad The payment of the survey fees and the 
grant of a sanad »tem pnma facie to be concurrent 
conditions Units* a public notice is given as provided 
by S 132, the Collector would not be entitled to levy 
a penalty under S 133 The burden to prove that the 
requirements of law have been complied with is clearly 
on the Government and it is for them to prove that 
every condition precedent to the levy of the survey fee 


B 133 and Sch H — Sanad— Form and contents 

of— Duty of Government to detertbe property fully by 
boundanei and dimenncns 

The sanad issued under S J3) of the Bombay Land 
Revenue Code are valuable documents and evidence of 
title and must be in proper form Having regard to the 
farm of Sch II of the Land Revenue Code, it is the 


Land Revenue Code. The relation between the Govern 
ment and the superior holder is not affected by the sale 
of the superior holder’s rights The Government cannot 
therefore be ordered not to pay the superior holder and 
to pay it to the purcha«er direct. But as long as Govern- 
ment is not prepared to pay it to the purchaser direct 
the sujjerlor bolder whose rights have been sold ,may be 
ordered to pay it to the purchr--- »■ - 

Income as purchaser, as sooi 
receives It from the treasury. 

//.) Dattatraya V. Sada, * 

4IBom.LR 882- . 

“Ss 83 and 87 — Co-ita • 

re filtered al lhareri in Villafe Form 3 — Right to sue 
khatedar for share of land revenue directly— Proper 


non agaimt grantee of sanad — Limitation — Order 
granting sanad — ff to be set aside — Limitation Act, 
Art. 14. 

A sanad granted undtr S 133 of the Bombay Land 
Revenue Code 13 not strictly speaking in tbe nature of a 
document of title between litigating parties It is a 
document affecting rights only betw een the crown and 


and does not ojrerate, finally as a determination of title 
between subjects of Government. No doubt such an 
order i9 pnma facte evidence of title, but it is not con* 
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BOM LAND REVENUE CODE (1879), S. 137. I BOM. MUNX BOROUGHS ACT (1926), S llo 

•elusive and may be overriden as other evidence may be j Board submits a false^ bill for travelling allowance 


telongtng to firm-~Gmernment's right at against 
secured creditor 

Where the liquor licence granted to a firm for sale of 
liquor in its premises, is forfeited and sold as a result of 
its inability to pay the instalments due and subsequent 
instalments, the slocks of liquor in the bonder 
hou^e belonging to the firm come within the si 
S. ISO (c), Bombay Land Revenue Code, and 
movables in respect of which the Government 
prior charge, and the claims of the Government 
have preference over secured creditors in wbos 
the stocks of liquor have been mortgaged {Dai . „ 
and Tyahfi, J ) SECRETARY OF STATE v. PEOPLES 

Bank of Northern India, Ltd. 


iv ai — Annua a i vi i 

The expression “any holding which has been assessed" | 
in R. 91 of the Land Rever 
as'essed". When the basis 
the levy of altered asses 
{JVauoodew, /.) RAI CH 
Secretary of Staie. 


BOMBAY MOTOR VEHICLES ACT (XIV OF 
1935), S 3 — Scope — Vehicle liable to tax under — If 
also liable under Bombay Municipal Boroughs Act See 
Bombay Municipal Boroughs Act, S 73 (2) 

41 BojnLR 1249 


there is no doubt that where a vehicle is kept for nor 
raal use outside the borough, an occasional user within 
ll - L - - - 4J _.l - rmC) p]e 0 f ,tt mint 

Is both u«ed in the 
> used within the 
ion by two taxing 
■ * Boroughs Act and 

* ' 1935. There is no 

it ion. ( Beaumont , 
v AHMEDABAD 

H Bom LR 1249. 
• B 105 — Limitation — Distraint under — Condi 


BOMBAY LOCAL BOAI. -l ' ‘ 

S 4 (3 ) — District Local B " " 

on good i imported in nottfiea 

fact that the remedy of the 
amount by filing a suit in a 
cannot prevent it from exer 
•onferred upon it by the Act. 
rough Municipality v 
Sarifa Karunnissa 41 Bom L R 1002 = 

AIR 1939 Bom 494 


S 136 — Applicability and scope — District Local I 

Board — A hrunistrative officei — Delivery of false \ 


aeal or negligence, or other cause, exceed their powers I Calico Printing Co , LTD 
Where the Administrative Officer of a District Local* 


41 Bom LR 1015= 
AIR 1939 Bom 478. 
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BOM FREV. OF ADULTERATION ACT (1925). 1 BOM. FREV. OF GAMBLING ACT (I887). S. 7. 

1 S. 4 — " Place''— Meaning of. 

.11 -S 111 — Order of Sts'iors Jadge under— Revi 1 The word ‘place’ in S 4 has a wide meaning, and its 
«i_n lolligh Court — Competency. See C. V * " * 1 " ^es even 

S 115 41 Bon ; ; ■ ‘place’. 

" S 203 — Siefe—If affect! rights . ■ tough a 

S‘. 1(M an! 105 . . search 

S 203 of the Bombay Municipal Boroughs Act only I warrant under the Act can be issued, and presumption 
pros ides an alurna’ive procedure for the recovery of under S 7 can be drawn against the keeper of such a 
taxes, and does not ' ■* ■ ** 1 ' ’ * 

to proceed under S« 

The fact that the re 
does not lead to the 
of distress under Ss. 

J) Surat borc 
Karunsiss\ 


I 


41 Bom L B 1002= 
AIR 1939 Bom 494 
BOMBAY PREVENTION OF ADULTERATION 
ACT (V OF 1925). 8 4—AfPliraii/itySjlr of 
articles of food «*'i . ■ 

It cannot be said " • - ■ * 

Simply as such and *« 


11 -S 4 f l) (b) — Burden cf proof — AJanuion of 
aeeuvd—Eff.et of 

Tt is true that the * 1 * • 1 • 1 . «■ . • 

food u adulterated [«> » ■ ■ • • .. 

burden may In effect be a • -t— e . — , ... j ..j 


from sweetmeat chop out of frying pan— Presumption. 

Where ehee alleged to be adulterated was taken from a 
shop where sweetmeats and pakoras were offered for sale 
and indeed from a frying pan in which other sweetmeats 
and pakoras were being made a presumption can be raised 
that the sweetmeats and pakoras in accu«ei’s shop had 
been manufactured for sale within the meaning of S. 4 
(1)0) of the Act and that he was manufacturing and 

offering for sale sweetmeats and — * ** — 

pure ghee which contained impi 
and Tyai/i, /) NEBHANDA 
PEROK. 1 ’ 

: •■■ ■ . ACT 

■■ ‘ ■ ««e” 


, u in of 

Gambling Act connotes some sort of right or some sort of 
possession The use is not of the kind prohibited unless 
it imports some measure of possession or control, for the 
person using as one who, although the designations of 
owner, occupier or keepei do not apply to him. is 
nevertheless some other person w bo is analogous to, and 
is of the same terms as owner, occupier or ki 
cates where a passage is a place to which 
have access, or are permitied to have access 
be an offence under S 12 ( Broomfield , Ag. 

Sen,/.) Emperor v krishnaji Madhusudan 
41 Bom L R, 1114 
S 3 —Instruments of gaming — Marled 


41Bom-LR. 974= 
A I.R 1939 Bom 465 
Scope — Presumption of common 
, —Conviction — Conditions for. 

Under S 7 of the Prevention of Gambling Act a pre- 

, -* ~ r -* - c f OBnt i 

1 > • ‘ , •* ; 1 But if 

■ ‘ ’ who can 

• • . ■ < 1 u • o > 1 .e owner, 

occupier, or per-on using or having the use of the same 
within the meaning of Ss. 3 and 4 of the Act. the pre- 
sumption must be rebutted and no conviction would be 
possible under S 4 or S 5 ( Broomfield , Ag C J and 

Sen, /.) Emperor v Krishnaji Madhusudan. 

41 Born L.R 1114 

Ss. 4 (a) ami 5 — Comiction under — Grounds for 

—Finding of marked coins and slips of paper with 
figures — Sufficiency 

I The mere fact of finding of maiked coins and slips of 
papers with figures on it in the room or house of the 
accused would not be sufficient to justify his conviction 
' c~ • ' - J c of the Bombay Prevention of 

the evidence made it perfectly 
were instruments of gaming. 
nd Sen, /.) EMPEROR v. DE. 

Souza 41BomLR 974= A IE 1939 Bom 465. 
S 4 (a)— 'Having the use of”—/nterpreta- 

The words “having the u*e of” in S 4 (o) of the 
Prevention of Gambling Act, in the context seem to 
imply something more than mere using even though the 
use may be habitual (. Broomfield , Ag C /. and Sen, 

j) Emperor v Krishnaji Madhusudan 

4l Bom LR 1114. 

S 7 — Finding of marked com — Presumption. 

The mere finding of a marked coin only does not give 


- -S 7 — Prrsumftton under — When arises — Find- 
mg of things other than instruments of gaming— 
Evidentiary value of. 




becocni 
«sed as a r 
■Sen, J) 


n may be an instrument of gaming It 


Y. D. J939— 7 
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bom PREV of GAMBLING ACT (1887) S IS, 
gaming " If they do, then the presumption arises The 


these two things are proved, then the Court must pre 

sume that the house wrh ch h*s keen entered was used as 

a common gaming house until the contrary is proved 

But if the only evidence of the house being used as a 

common gaming house lies in the seizure in the hou e of 

something which is in f 

although the police 06 

suspecting that it was 

there is no evidence of 

Is rebutted The pr< 

event specified in S 7 

it is rebutted by proof 

birth, namely, seizure of something other than an tnstru 
ment of gaming The section must be construed 
strictly, and the second event can only arise on the 
language of the section W 
thing which was found in the 
Instrument of gaming and 

destroys the evidential value ol h — *. v- 

mont , C J and IVadia, J ) EMPEROR v NaTHALaL 

Va , T T Tt 'IV’OI T(1 ncn_ 


cards pettin ata for money stakes — If exempt under 
S 13 

The phrase mere skill in S 13 of the Bombay 
Prevention of Gambling Act means pure skill skill and 
nothing el«e A game m w hich there is a substantial 


chance in a game is so small as to be negligible it may 
be reasonable to ignore it Playing a game of cards 


BOM REV JURISDICTION ACT (1876) S 4 
should remain with the local authority and not with the 
cm. — i a — -t hence the 'uit of the plaintiff lay 
trict Board {Dams JC and 
Ti Local Board Sukkur v 
• ■ IS ILR (1939) Kar 518 = 

RS 19= AIR 1939 Sind 150 
Power of appellate authority — 
Discretion —Interference 

Where a teacher in the employ of a District local 
Board is given a right of appeal with regard to his sus 
pension dismissal etc and a statutory rule governing 
such a case provides that in case the appellate authority 


District local Board Sukkur v Navalrai 
ToPANDaS ILR (1939) Kar 618^182 1 0 669 = 
12 RS 19 = A IE 1939 Sind 150 
' • " . "IUE JURISDICTION ACT (X 

> Scope— Alienation of vat an land 

XVatan Act of 1874 — Refusal by 
Assistant c ot tenor tv set aside — Sint sn Civil Court to 
set aside and for posset si on — If barred 

~ refuses to set aside 

efore the passing of 
Village Offices Act) 
return under S 9 of 
that Act such refusal does not oust the jurisdiction of 
the Civil Court which has an inherent jurisdiction to 
declare void such an alienation of watan property to a 
stranger A civil suit to have «uch alienation set 
aside and the land restored to the possession of the 
J r 4 (a) of the Revenue Juris 
" / and Loiter, J ) WaSU 
ISIINU 

Bom 428 = 184 I C 633= 
41 Bom L E 578=AIK 1939 Bom S69 
4 (d) — Construction and scope — Claim to 
te entered in the ullage records either at owner 
, is y * l of the existing one or alternatively at purchaser 
( of shares along with the existing on- — If eogmtab/e •* 
j Ctvsl Court 

that the Bombay Revenue Jurisd ction Act 
instrued strictly In fai our of the right of suit 
es not mean that it should be construed so 
as to make its provisions a dead letter A 
claims to have his name entered in the 


liabilities of the local authority w ith respect to the I 1 ~~ S 4 (f ) — Applicability — Alienated village— 
tran'fers of the teachers were not vested t ~ ■ 

red to the School Board and that the Leg 
ded that so far as such teachers were 

rights as regards them and liabilities 1 - » 
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BOM. REV. JURISDICTION ACT (1876), S. 4. 
tticrne at all. (proem field and J/jfi/i", DaT- 
TaTKAY A t S4DASHIV. 41 Bern L B. 882 « 

ATS 1939 Boo 613 

— S 4, Treviso — Affhcaf.litf — Dufute at to 

nkt ii <i titled to It lsM<f of that a i « n llagt 

The provi«o to b. 4 of the l'-c inlay Knenae Jnri«dic 
ticn Act itl.tes toca-e* wlere tteie is a depute as to 
the nature of a holding that i« to say. as to whether it is 
exempt ftom the pajtrent of lard revtrne or not It 
dc*» mt relate to ci*pite« a« to who is ertitled to be 
the hcldcT. (Brreuifie/d and Maeth". JJ.) D VI TA- 
TRA) a r . SADAflUV. 41 Boe L K 882 = 

A IB 1939 Bern 613 
' S 5 (b) — Application— Suit citrfrtnug tram 
Till! ft against CrtTrn. 

S 5 (h) of the lotnba) Reverne Jnn«dicticn Act has 
no tppheat ion whatever to a rs*c«l a -cit which is rot 
a fti.t between private r af,lf< and »n which feme at any I 
rate of the main relief' are sought against ibe Crown 
(Broomfield and Macthn, JJ) DaTTATRaVA r 
Sai'ashiv 41 . ■ 

A IB ' 

— S G — Affliea't/tl)— Illegal ■ 

Mam/atdar—Sult !<r damages and 

tarred. 

Where a Matnlatdar i"ces a warrant of distraint 
against the property of a per*on in re'ptct of arrears of 
land revenue doe In sent other p*r*cn ihe former being 
neither the occupant of the lard nor in an) 'erne a 
defaulter ihe .c'irn of the Mamlatdar is ah initio 


BUDDHIST LAW— (Burmese), 
with tnch products as are situate within the province. 
“Tran'poitation” is confined to the passage of goods 
who c e transport begins within the province to a destina- 
tion aho within the province The pith and substance 
of this Act i* that it ts an Act to regulate particular 
businesses enurely within the province and it is there- 
fore intra riret of the province {Lord Atkin.) 
Geofge W’alkem Shannon ». Lower Main- 
land Dairy Products Board. 180 1 C. 638 - 
11R.PC 182 = 2 Ted LJ. 147- 
AIR 1939 PC. 36. 



licence it«tlf rrerely invokes a permission to trade 
subject to compliance with specified conditions. A 


1 purposes. The object would appear to be in such a 
ca«e to i,i'e a reverue for either local or provincial 
purposes It cannot te an objection to a licence plus a 
fee lhat a is direcied boih to the regulation of trade 
and to the provi-ion of revenue The provisions in 
l Nat uta! Products Marketing (British Columbia) Aft 


U ,i U , H u,va..iu uj u. « ui me lA'wuay ivevenue 
Jon-dicticn Act, and that section cannot be pleaded In 
defence to a suit for compensation and damages for 
illegal distre««, (H’oiicodew, J ) SHKIDHAR Maha- 
DEO V. CODULAL J ETHMAL 41 Bom L B 1223 
BRITISH NORTH AMERICA ACT (1867)— 

Provincial Lefitlatun — Poutr to delegate legislatne 


authorized instrumentalities under the power Riven by 
S 92 (13) and (16). (Lord Alim) GEORGE 
Walkem Shannon r Lower Mainland Dairy 
Products Eoakd 180 IC 638 = 11 B.PC 182- 
2 Ted LJ. 147 = A IB. 1939PC 86. 
BUDDHIST LAW (Burmese)— Adoption— Eeit/ima 
adopted child— Right of inheritance — Estate of father 
of hi, adettne father where latter hating acquired 
ath of former. 
eeds not only to the 
■ also to property left 

■ ptive child is for all 
born child except 
• a child do not and 


lose rights arise not 

JUUI only from relation-hip but from the special claims of the 
v natural born eldest child within the family of the 
, . . parents by whom it has been begotten and conceived, 

AIR* 1939 p a adopted in the keittima form according 


S 91(2 )— Regulation of trade - . 

— PiW-r cf DeMimon — Natural Prc *' . ■ ■ 

(British Columbia) Ad ( 1936)— If u 
It is now well settled that the enum 

“the regulation of trade and commerce' 1 as a class of I share i- claimed b> virtue not of personal representa- 
subject ever which the Dominion has exclusive legi'la tion of his adoptive father but of an independent right 
tive powers dees not give the power to regulate for of inheritance given by Burmese Buddhist Customary 
legitimate provincial purposes particular trades or bust Law A' an out of time grandchild, he shares equally 
nesses «o far as the trade or business is m ,k. 1- > — •*- — < ■ ; < • •> • 

province. It follows that to the extent 
mon Is forbidden to regulate within the 
province itself has the right under it' legi 
over property and civil rights within 

'Natural products’ as defined in * ■ , ■ . 

Product* Marketing (British Columbia) » . • ■ . 

confined to natural products product . ' , . : ■ ■ ■ : ■ 

Columbia. But the Act is clearly confin* 1 "1 • ’ 



103 the YEARLY DIGEST, 1939 X04 

BUDDHIST LAW— (Burmese) r BUDDHIST LAW— (Burmese) 

-(Burmese) — Applicability — Marriage contract i layman when the latter becomes a monk When paddy 

ed between Chtncti Buddhist in Burma i land is given to a monk after ordination it is given for 

As regards validity of the marriage between Chinese I future requirements in order that the four requisites 


- ■■ Burmese ) — Aramika sanghika 

Nature of — Suit la recover such property 
behalf of ffysundatk — Maintainability 
Aramika sanghika property is only 
sanghika property The right of nse in 
vests in the monks residing in a particula 
for the sake of convenience the power of 
in a particular monk «uch as the presi 
that locality A suit under O 1 R 8 C 
Burmese monk who is not the presiding 
kyaungdaik in which he resides for the 


property — I poggahka conferring rights of appointing his successor 
by monk on j upon other persons — Such persons not exercising right — 


recovery of | is a real valid and true election The members of the 


perty in addition to mere use and enjoyment The pro j — (Burmese ) — Ecclesiastical law—Poggalika — 


also not entitled to a declaration that the lands in suit 
constitute aramika sanghika property for the enjoyment 
and benefit of the sanghas of the J *■ 

would convert the suit into one 
character (Mya B • Offg C J 
U ZAWT1PAL* V U THATDAMA 

II RR 382— AIR 1939 Rang 21 
—(Burmese)— Auratha child— Meaning 
Tbe'auratha’ or orasa’ child literally means ' child 
of the body and is used in jJurmese B„ddhi*t Law as 
meaning al o eldest born child * ( Roberts C J Mya 
Bu and Mostly, //) M AUNG Thein V U Tha BYAW 
1939 Rang LR 311 = 182 IC 268-12RR 2= 
AIR 2939 Rang 1971TB) 
- -(Burmese ) — Eceleu istical Law — Monkhood — 
Entry mto order of rahans — Effect of — Divesting of 
property 

A Burmese Buddhist 


— Burmese )— Ecc 

Right of rahan to 
Kappiya system 

The Buddhist monkhood is a rr 
the only properties which a mo 
possess were articles which felt wi 
the Four Requisites or Resources — 
ing and medicine but the ancie 
vicarious possession on behalf of 
steward who Is called kappiya lhe kappiya may 
receive gifts offered to a monk after his ordination but 
he does not enter Into possession of the property of a 


not analogous to a ceremonial but is a mere question of 
fact depending upon the consideration of the question 
1 1 v ‘ L ’are substantially in 

the proposed monk 
U THISEITTA v U 
■ 'R 1939 Rang 385 
1 (Burmese) — Gift — Acceptance if necessary 
Dunkley J — It is nowhere stated in the Burmese 
Buddhist Law that a gift need not be accepted ( Mya 
Bu Offg C J and Dunkley J ) BISSESSaR DaS v 
MaYi 179 I C 730=11 RE 346= 

AIR 1939 Rang 49 

(Burmese) — Gift — Testamentary disposition in 

guise of gift — Vulsdsty 

It is not only a death bed gift which is void under the 
Burmese Buddhist Law but a gift in the nature of testa 
mentary disposition or in other words a testamentary 
L 1 ' is also void as contra* 

pies of the Burmese 
no form of succession 
(.Mya Bu and Sharpe, 
179 I C 916 = 
AIR 1939 Rang 69 
nd Wife — Atetpa and 


n or atetpa property is 
payin or atetpa The 
been a change in the 
corpus of the property is one of fact Where atetpa 
’ ' her marriage 

■ of its having 
■ ■ the property 

riage and the 
• wife in «uch 
J ) Maung 

Ba U v MASHWt Hmi a_L K i»J 9 Rang 355 

(Burmese )— Husband and wife — Rights in 

jointly acquired property 
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BUDDHIST LAW— (Burmese). 

The I’anrese Euddhi-t husband ard wife haveequal 
tight* in their hnapazon or Jointly acquired property. 
(Aj V and Matkne ) , AM D bo MAUNG t Tit DM. 

IBS I C. 622 “A IB 1039 Rang. 287. 
-'BtuCeie) — Mairterame — Suit by vs ft 


Mai 




Under BuddhiM Law there is a positive duty ca<t on 
tbe husband to maintain his wife or wises. Where by 
law, a person is under a duty towards another person 
there is tested it that otter a corresponding right to have 
that duty performed Hence a suit for maintenance by 
Barme-e Fuddht-i wile against her husband who is 
living separately from her, i- m untamable (Dun thy, 
/.) Ma Saw mvl r U AttNG Soe 
1939 Bang.LE 527 = 182 1 C 799= 12 R B 28 = 
A.I R. 1939 Rang 223. 

(Bannese^-.t/ar*rr'»<i»rif— J»i«r by tn/ir — Vfigil 

If [it orrtan. 

It a sail (or maintenance by a Baddhist wife against 
her husband, a claim for arrears of maintenance cannot 
be sustained (1872 »2) L.B K. 25S, Kel on. ( Dunklty , 
/.) Ma Saw W\e r. U aung SOe. 

1939 Eang.L R 627= 182 LC 799“ 12 RE. 28 = 
AIR 1939 Rang. 223. 

(Burmese) — Marriage — Essentials 
A marriage between Burmese Buddhist* is created by 
co-habitauon coupled with intent to become husband 
and wife There must al«o be publicity of the relation- 
ship. (Dunkhy and Wright, JJ) MAtING BA To * 
MAUN. NYUN. AIR 1939 Rang 442 

— — (Burmese)— Afar note — • 
Buddhist end Burmtu Budu *i . .* ” •• 

con sent — Sufficiency . 

The law that is applicable ■ M 

Burman Buddhi«t and a Burmese Buddhist woman is 
tbe same as is applicable to the case of Burmese Buddhist 
man and Burmese Eudchi't woman. All that isrequir 
ed, so long as they are sui juris, is their mutual consent 
to live together as husband and wile If such consent 
Is proved then the woman would be deemed to be the 
legally married wife of ihe man (Bo U, J) Ma MYA 
Tin V. MauNg Ah LOn 183 1 C 477 «= 

40 Cr.LJ 796- 12 R R 77 = 
A IB 1939 Rang 252. 

CBaTHUttzy— Succession— Oraia child— Death of 

me potent hazing only one child — Surviving parent 
re-niarrying — Claim of child of fin! marriage to one 
quarter share at orata child— If recruit fresh period 
of limitation beginning from remarriage — That 
child' s right to one half of estate brought to re marriage 
by its father. 

It is quite contrary to the ordinary notions current 
amongst the Burmese to hold that an orasa child, who 
does not claim his share on the death of 1 
nevertheless must be regarded as having taki 
the further consequence that he tails out of t 
By Burme'e law when after the death of ■ 
leaving only child the surviving parent remarn 
child of former marnage is entitled to clairr 
The child's claim to a one quarter share as ■ 
must be deemed to have received a fresh 


BURDEN OB PROOF. 


of the eldest child of the grandparents. It is not essen- 
tial to the success of their claim to such a share that 
their parent who predeceased either one or both oj the 
grandparents was the ora'a child, and all that is neces- 
sary to show is that their parent was the eldest child of 
tl e grandparent* Where the e!de«t cl ild was a son 
and dud in infancy, being survived by two brothers the 
elder of the two is eldest for the purpose and his son is 
entitled to equal share with his uncle in the estate of his 
grandmother. The claim to inheritance of an out-of- 
time grand-on does not ari*e through his acquisition of 


and wearing apparel 

Under (he Chinese customary law the wife upon 
on orce is entitled to take away her jewellery and her 
wearm apparel with her (Mya Bu and Mostly , 

//.) MA tin v. Ko Sein hone 184 1 0 665= 
AIR, 1939 Rang 291. 

(Chinese) — Inheritance — Illegitimate son — 

Rights of. 

An illegitimate *on cf a husband would be entitled to 
inherit only if the latter dies without leaving any other 
heir, but an illegitimate son is entitled to a half share 
or to an equal share with a legitimate son only If the 
decea«cd lather had recognized his paternity and had 
also made himself responsible for his upbringing. Res- 


example a casual contribution towards the expenses of 
a religious ceremony, cannot be regarded as denoting 
the assun ption of responsibilities by the father for his 
illegitimate son’s upbringing (Mya Bu and Maetney, 
//.) Daw e Thin v maung ‘-an TheiN 
1939 Rang LK 258 = 180 1 0 943=11 RR 446= 
AIR 1939 Rang 154. 

— (Chinese ) — Letters of ad mint Stratton— Right of 
widow of intestate Chinese Buddhist 

According to the Chinese Customary law, the widow’s 
sole right in the estate in the presence of children is the 
right to maintenance and ultimately to funeral expenses. 
A right to maintenance out of the estate of the deceased 
is not a right to any share of the estate, it is not even a 
charge on the estate She does not therefore fall within 
the provisions of S. 218 (1), Succession Act, Hence 
the widow of an intestate Chinese Buddhist deceased in 
Burma, succession to whose estate is governed by the 
Chinese Customary law , is not entitled to tbe grant of 


r hating been illegally collected— 


(Burmese ) — Sue cession —Out of dime grandson 

Under the Burmese Buddhist Law an out of-time 
grandchild or out of time grandchildren who are entitled 
to an equal share with an uncle or aunt in the division 
of the estate of the grandparents are the child or children 


a suit by a zammdar to recover a sum of money 
ed to have been illegally collected by the Govern- 
by way of land ce<s from him under S. 78 of the 
Madras Local Boards Act he cannot get any relief 
unless he proves positively that tbe tax which has been 
impo'ed is unlawful , for this purpose it is necessary for 
the plaintiff to place before the Coort facts which Would 
justify the necessary inference, f lYadsworth % J 
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BURMA COURTS ACT (1922), S 11 
SECRETARY OF STAlEP VFNK4TA RAMAYYA APPA 
RAO 1939 MWN 63I=49LW 710 = 

AIR 1939 Mad 651= (1939) 1MLJ 780 
BURMA COURTS ACT (XI OF 1922) S 11— 
Concurrent findings of fact~Interftrence in second 
appeal —Practice 

High Court in se ond appeal is en Hied to interfere on 
a finding of fact, concurrent or otherwise A concurrent 
finding of fact however should not be upset unless it is 
very clearly wrong (Baguley J ) E HOE Chan CO 
V Baboo ChotaLAL 1939 Rang LB 622- 

181 I C 816 = 11 R R 501 = A I R 1939 Rang 139 
— ■ —3 11 — Su t for agucultural rent — Value less 
than Rs 500 —Second appeal— C P Code S 100 
A suit for rent of agricultural land is not cognizable 
by a Court of Small Causes and if it is not of a value 
more than Rs 500 a second appeal 1 es under S 100 
C P Code and not under S 11 oi the Burma Courts 
Act ( Bagtley /) Ko PO Set v Ma Saw Yin 
1939 Rang I. R 472 = 18110 492 
AIR 1939 Bang 350 
BURMA (FRONTIER DISTRICTS) CRIMINAL 
JU3TICE REUUIiATION (I OF 1925) Sch , 
01 (ll)— Transfer of cases— Powers of High Court — 
Cr P Cole S 526 

The third proviso to Cl (u) of the Schedule in the 
Burma (Frontier D strict*) Criminal Justice Regulation 
confer up «i the High Court a power to reverse or vary 
an order made by a Court of Session under S 526 Cr 
P Code But it does not take aw ay the power from the 
High Corn t to transfer cases under S 526 Cr P Code 
{Ba (J and Sfisrgo f] ) MaUNG Ba KU v DEPUTY 
COMMISSIONER Bhamo 1939 Rang L R 614 

BURMA GAMBLING ACT (I OF 1899) Ss 6(1) 
and 7 —Warrant issued on mere information without 
stamp of credibility — Presumption under S 7 — If 
justified 

The p oi isions of sub s (1) S 6 are all important 
and unless those provisions are stnctly carried out, a 
bouse or place cannot be said to have been entered under 
the provisions of that section and consequently the 
presumption «pecified in S 7 cannot be made The 
mere recording of the information that illegal gambling 
tS going on at a certain place and bearing no stamp of 
credibility is not sufficient to meet the requirements of 
the law and consequently the result of the raid or the 
search made under such warrant doe* not constitute a 
legal basis of the presumption under S 7 (lilya Bn, 
/) Ah Skin v The King 1939 Rang L R 417- 
18110 112=11 R R 452 = 40 Cr L J 529 = 
AIR 1939 Sang 120 
BURMA INCOME TAX ACT (XI OF 1922) S 3 
— Assocti ton of tnltvt iual' — V antng of — Co heirs 
under Mihomela ' Luna inheriting shares in properties 
of father and mother — Status of — ■Appointment of one 
as agent of all to realise rents — Effect of 

The word, association of individuals" m S 3 of the 
Income tax A t should not be c nstrued with referent 
to the word 'firm* only preceding but should be con 
strued erusdem generis with all other group, of persons 
mentioned namely Hindu undivided family company 
as well as firm When there i, a conbmation of persons 
formed for the prompt on of a joint enterprise banded 


property he has an opportunity of deciding whether he 
will by reason of having inherited it form an a'Hria 
tion of individuals or renounce such relationship , if 
there b* evidence that he has chosen the former alterna 
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BURMA LAWS ACT (1898) S 13. 
tive, that may be taken as the basis of the ultimate 
decision By merely inheriting a share of property, 
however, no person can become a member of an as'ocia 
tion of individuals unless there is some forbearance or 
a"t on his part to show that his intention and will accOm» 
pamed the new status which he has been asked to 
receive The appointment of one of the co heirs under 
Mahomedan law as the agent of all the co heirs to realise 
the shares of the property left to them by their de eased 
father a id mother is sufficient to '■onstitute them an 
association of individuals In each case the question 
is one o fact (Roberts C J Baguley and Sharp J J ) 
Commissioner of income tax, Burma v M a 
BAPORIA 1939 Rang LE 631 = 183 I C 261 = 
12 R R 66 = 1939 I T R 225= 
AIR 1939 Rang 258 
BURMA LAWS ACT (XIII OF 1898), S 13— 
'Buddhist — Chines • Buddhist 


AIR 1939 Rang 291 

— 3 13 — Entry by Burman Buddhist into monk 

hood— Effect on his property — Law applicable 

The effect of the entry by Burman Buddhist into the 
Buddhist monkhood upon properties in his ownership or 
possession at the time of such entry is a question of 
relig ous usage which must be decided according to the 
Buddhist I aw under S 13 of the Burma Laws Act 
The law pertaining to religious usages among Burman 
Buddhists is to be found ir the Vmaya ( Roberts C J , 
Mya Bu Bagul ’* J ° " ' r ' *"»t> 

Firm v U po 


. — S 13 (t)— Succession to property of Chinese 

Buddhist domiciled in Burma — Law applicable 

Burmese Buddhist Law governs the succession to the 
property in Butma of a Chinaman who was a Buddhist 
and who was domiciled in Burma at the date of his 
death unless it is proved that Chinese customary law is 
applicable A Chinaman who is a Buddhist comes within 
the term Buddhists’ in S 13 (l)(u)of the Burma 
Laws Act and ..annot be excluded therefrom either on 
the ground that he is not a Burmese Buddhist or because 
the law which governs him in China is not a specifically 
Buddhist or even a religious law The same is true of 
the word ‘ Buddhist in the Succession Act It follows 
from this view that S 13 (11 must be applied to such a 
cave as the present The Court would not be justified 
in applying as Buddhist Law a law which is not 
Budd 1 ' 

Chu 

Bad 

medait L®h intended to be applied by the Court as a 
law known to the Court and administered by the Court 
of its own skill and competence (Jir George Ranhsn ) 


se Buddhist 

m for partt- 

There is no prsma facte ground for applying the 
personal law of the man and disregarding personal law 
o* the vs oman in a case where Burmese Buddhist wife 
demands a partition of property on divorce from her 
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BURMA MUNICIPAL ACT (1898), S. 8. 

Chinese r.jdJbiit husband. It i« the community o 


I CALCUTTA HIGH COURT RULES (ORIGINAL 
j SIDE). Ch. XXI. R. 17. 


Chinese cu-totnarj law or the Burmese Buddhist law | charged for the use or occupation of a place or a build- 
shoold govern the question as to the respective interests mg or a Mali in a public market The fee is levied lor 

of the Chirese Buddhist husband and the Burmese j the right to expose goods or livestock for sale in the 

Buddhi-t w.fein the properly held by either or both, the I public market (MyaBu.J) AH Su v Taraway 
Q uestion as to the division of property between the KARA 181 I.C 986=11 R R. 508= 

parties upon divorce should be decided according to AIR 1939 Rang. 162. 

Justice *qu ty and good conscience under S 13 (3), I S 77 — Scope. 

Bjrma Laws Act fj/jt Bu and Moiety, J J ) MA | S 77, Burma Rural Self Government Act, does not 

Tis r KO Stts Hone. 184 I C 665= limit contracts intended to be covered by its penal pro- 

A I R 1939 Rang 291. I vision only to such contracts as may be related to the 
BURMA MUNICIPAL ACT an or 1898), S. 8— matters mentioned m Ss 48, 50 and 56 of the Act. 
AVer under, ft. 68— Election net properly held— Power! • Where a clerk of the Circle Board rents his house to the 
of Government. Circle Board for use as its office without the permission 

One of the candidates to a Municipal election brought a 1 in writing of the Commissioner as required by S 77, 
petition against four others who were th ought successful, . Burma Rural Self Got ernment Act, he commits ao 
on several grounds of irregularities, with the result that | offence under S 168, 1 P. Code, read with S. 77, Burma 
it came to the notice of Government that the proceedings Rural Self Government Act, as he is interested in the 
of the faulty election were a farce and a fiasco ; and 1 contract made with the Board (.Shaw, /) THE KING v, 
consequently they proceeded under R 68 made under S 8 MAUNG Saw Han 179 I C 716= 40 Cr L J. 248= 
for the preparation and publication of the electoral roll ' 11 R R. 343= A I R 1939 Rang. 69. 

for holing a proper election The Judge who decided CALCUTTA HIGH COURT RULES (ORIGINAL 
the petition however held that the objections raised were SIDE) Ch X, B SO (c) — Omission to give nohee — 
valid and alt criticisms were correct and that next four Effeet of 

persons who were on the li«t of candidates ought to be Rule 30 (r) of Chapter X of the Originat Side Rules 
elected The candidates so declared elected sued for a is clear that * hen the report of the Referee is set down 
declaration that the order of the Government and the for confirmation, notice in writing should be given by 
electoral authority were ultra vires and that they were the party applying to the other party or parties. If no 
duly elect'd members of the Municipal Committee. 1 such notice is given and the report is confirmed, the 
Held, that once an election took place the Government | principle embodied in O 9, R 13 should be applied, 
could not declare it void and hold a new one. But the (Derbyshire, C J. and Lort Williams,).) Atindka 
authorities must make a deci*ion upon the facts as re NaIH DaS v Dhirendra NATH Das. 
presented to them and rou«t make their dectsion in good j 43 C W N. S93 

faith ; and no proper election having been held the can Ch 17, P.r 37 and 38 — Ex parte application for 

didates could not be declared elected, and that the orders I payment cut— When may be made— Registrar's certificate 
of the Government and the electoral authority were I showing prior applications for attachment— Procedure — 
within their powers (Roberts, C J and Dunhley, J ) I Decree transferred to another Court — If remains subsist- 
Government of Burma v arunachallam mg application for avaehment 

\IR 1939 Rang 408. An application for payment out may be made under 
BURM 4 PREVENTION OF CRIMES (YOUNG Ch !?, U 37 and ex fane only where the Registrar's 
OFFENDERS) ACT (III OF 1930), S 16 (e)— certificate properly so called shows no prior applications 
Isolated crime— Detention in Borstal School— Necessity for attachment. If it show s such prior applications, the 
for applicant must apply for rateable distribution under 

The BorHal School* in Burma are introduced for | R 38, In such case notice, unless dispensed with by 


training and care of young per« 
circumstances likely to enter upon a I 
Where it appears that the crime which a 
committed is an isolated one, due to h 
control in a ••et of special circumstances 
juvenile is not shown to be subjected 


oersons whose names 
The fact that there 
- has been transferred 

matter for the pur 
ose of rateable dis- 

norma) life tnbution it remains a subsisting application for attacb- 


lo undesirable mfiuen 
should be detained lr 
Maung Tin Hlaing v The King 

184 1 C 464 = AIR 1939 T ' ' ■ 1 1 i 

BURMA RURAL SELF GOVEENME' 

(IV OF 1921,1, S 2(b) (It )—' “Public * 

Meaning of * 

'Public market’’ within the meaning of S 2 (4) (n) , relegate i to suit 
means any place belonging 'o a Distuct Council or I Although as a general rule, the Court would direct 
constructed, repaired or maintained out of a District , the person objecting to a Receiver’s account on the basis 
Fund where person' periodically assemble for the sale I of wilful neglect to bring a suit, if he is so advised, 
of good* livestock or articles of food To be a "public rather than deal with the matter on an application for 

market " a market need not necessarily be a building 1 the passing of accounts, it does not follow that in every 

constructed repaired or maintained out of a District case that procedure should be adopted. Whereasubse. 

Fund, It is sufficient if the place where persons I quent Receiver is catling in question the accounts of the 
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CALCUTTA HIGH COURT RULES (ORIGINAL CALCUTTA MUNICIPAL ACT (1899) S 638 
SIDE;, Ch 26. . ,_.1 1... >-• r 


former Receiver and A pnma facte cas 
default on the part of the latter has b« 
the aftiJavits it would be undesirable 
to force the subsequent Receiver to 
accounts on the basis of wilful default 
RADHA PrOSVD DHUR v ASHUTOSt 


~ Ch 26 — Registrar's report— C 
Part ot it not on point referred to Atm 


\ct (xviii or 

f Prt iunal re/ect 
1 Acquisition Act 


report cannot be confirmed if * 
the Registrar on that point 


— 'Oh 36 R 77 (22 ) — Sheriff t right to poundage 

Compromise after attachment by h m under precept 
—C.P.Code S 46. 

Under K 77 of Ch. XXXVI of the Rules of the 
Original Side of the Calcutta High Court, there are two 
sets of circumstances under Which the Sheriff can get 
poundage (a) where the Sheriff levies a sum in execution 
and (A) where the claim in respect of which the Shetiff 
has taken steps to levy a sum m execution is satisfied. 


v», mu, v. t . «-<*«•, \s merely a Hep taken 


a c ™ n muiation by the tribunal of 
erence to compensation in 
• come under the definition 

U1 u „„iu. mere fore, lies from an order 

of the tribunal rejecting a reference made to it under 
S 49 (1) of the Land Acquisition Act (/ Mukhertea 
and Roxburgh , JJ ) MAHESH MjSSlR v PROVINCE 
OF BENGAL ILE (1939)2 Cal 319 *“ 

70CLJ. 81 = AIP. 1939 Cal 733 

(V or 1911;, Ss 24 and 78 —Abandonment of 

acqut ii ti on — Posners of Board. 

There is nothing in the Land Acquisition Act or the 
* ‘et which prevents the acquiring 
jng a portion of the land in 
. iings under the Act have been 
■ alcutta Improvement Act lays 
method of abandoning acqui- 
that Act very comprehensive 
t b „ * Board of Trustees and they 


- t vj, . vi ivt,>* v> uw mi iui lu any pommage i 
(.Sen,/) RAI KlSSENJI * SRI KlSSEN MaCKAR. 

lL.R.(1939j2Cal 370 

Ch 36. 1st SCh Item 68— Money paid to sheriff 

■ — Right of Accountant General to commission. 

Chap 36, 1st Sch. Item S8 of the Rules and Otdets 
of the Calcutta High Court entitles the Accountant 
General to commission only upon monies actually paid 
into Court Payment to sheriff is not payment into 
Court. (McNair /.) Co Operative Hindustan 
Bank, Ltd v. tarinibala Uassee 

43 C W.N 600 

Ch 36, 4th S 

of claim— Sheriffs ri 

Under Ch 36, 4th ! ; 

Side Rules the sherif 

the claim of the execu ■ 

does not give him a ce 

every man's claim or , 

claim made in the sui 

means claim of the ei* ■' • 

CO OPERATIVE IUNI ■ ■ . . . 

BALA DASSEE. f •, 

Ch 36, Item 

— Counter-claim for Us revocation— Permissibility 
In England it is quite usual and proper to add to the 
defence in an action for infringement a counter claim 
for relocation of the Letters Patent alleged to have been 
Infringed But in this countrv -v c <*0 r~ r> 
Code, gnes power to a High 
procedure ill suits by way of c . 

priate rules of procedure by 

as jet been made bj the Ca . 


under the provisions of S 24 of the Act ( Muhher/ea 
and Roxburgh, JJ) MAHESH MlSSIR V PROVINGS 
OF BENGAL. ILR (1939) 2 Cal 319 ~ 

70 O.L Of 81 = AIR 1939 Cal. 733. 

Ss 78 and 24— Abandonment of acquisition — 

Powers of Board. See Calcutta Improvement 
ACT, Ss 24 AND 78. 70 0 LJ 81. 

CALCUTTA MUNICIPAL ACT (III OF 1899), 


CORPORATION. 184 IO. 662 = 43 CIVN 1173 « 
AIR. 1939 Cal 614. 

S 538 — Suit a gas nit corporation— Necessity 

for notice 
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CALCUTTA MUNICIPAL ACT (1923). S 127. 
poration, any Motiicipal officer or *en ant. Therefore for 
a veil agun-t the corporation notice conte m plated by 
S. 53S ts only required if the «uit is in respect of acts 
purporting to be done under the Act. {Lort Ml/tamt, 
/.) it Asno A Co r. Calcutta Corporation. 

1SI lc. 662 = 43 C.WN 1173 = 
A.1 K 1939 Cal C14 

(Ill OF 1923). S 127 — Part of building 

ordinarily If and another girt not erdirjrily Jet — 
Method eft lluaUen. 

S. 1 27 of the Calcutta Municipal Act classifies all 
buildings as falling within one or other of two mutually 
errluMve categories Each budding is treated as a unit 
of raluation and its value must be ascertained in con- 
fo-mtty with one or othtr of the two prescribed methods 
It canoe* be \ alued as to ore Pitt uwdtT paragraph (o) 
'' c ,>*■-- '' ' ‘ .• pait 

• . only 


portion so separately assessed is to be deemed | 
a separate building \\ here the Executive of 
has not adop’ed this course, the entire building r 
be treated as a single building forming a 
of assessment Of a Luildmg as «o one half or- 
dinarily lei and as to one half not ordmanly let it can 
not be predicated that it is ordinarily let. for only a part 
of it is ordinarily let. but it can be predicated of it 
that it is not ordinarily let if only a part of it is ordi 
narily let. for the whole of it is rot ordinarily let The 
test mast be applied to every building as a whole and one 
or other method of valuation most be applied to it as a 
wboie There may possibly be cases where the portion 
ordinarily let or the portion not ordinarily let is «o I 


CALCUTTA MUNICIPAL ACT (19 23), S. 498 
the Small Cause Court Judge has jurisdiction to hear 
objections rot merely as to quantum of the assessment 
but as to liability to assessment also ( Derbyshire , C./. 
and iVaZim Ah, /.) Government Or BENGAL v. 
Corporation os Calcutta, a IK 1939 Cal 706- , 
• - 3 303 —Erection of portion of building without 

sanction— Order of demolition by Mogul rote — Power 
of latter to enquire into propriety of withholding Sane-' 
ticn 

The erection of a portion of a building without obtai- 
ning the written permission of the Corporation is unlaw* 
ful and the Corporation can under S 363 of the Calcutta 
Municipal Act obtain from the Municipal Magistrate 
an order for the demolition of «uch erection. The 
section does not give the Magistrate any power to 
enquire as to whether the sirction was rightly withheld 
ornot. {Jack,J) TARAKCHANnRA DASt< CHIEF 

Executive Officer, corporation of Calcutta. 

ISO 1C 907=11 E C. 757 = 68 CL J. 476= 
A.I.K 1939 Cal 285 

S 363— Recomt ruction of holding without 

tanetten — Power of Mo gut rate to order demolition 


building or alteration of or addition to the existing 
building within the meaning of the Act ( Deroyshrt , 
C J 0«d Bartley, J) SH AIK BaDLI MEAN V. COR- 
PORATION of Calcutta 180 1.C 824 = 

11 RC 76G = 40CrLJ 628-68CLJ 478 = 
AIK 1939 Cal 289. 

S 478 (17) — Bye taw 2 issued under Bengal 

Act 111 ot 1899 — Conviction fvr its violation— When 
tuslainaole . 

In order to sustain a conviction in resnert of a viols. 


S 133— *‘Valuation”^Meaning of See CAL- 
CUTTA Municipal Act, ss 34j and I3d 

130WN 789 | 

-Ss 141 and 139— Appeal to Smalt Cause Court 

— Question of It ability to assessment — ’ ' 

Court todeal with. 

In an appeal under S 141 of the Calc ’ 

Act, the Small Cause Court has junsdic 

only With the quantum of the assessment but also with 

the question of liability to assessment. 

Per Naum a’i /—There is nothing in S J39ofthe 
Calcutta Municipal Act io limit the meaning of the word 
“valuation" to the quantum of valuation only It m 1 
dudes the whole process of valuing as well {Derbyshire, 
C.f and A/asim Ah, /.) PROVINCE OF BENGAL v 
Corporation of Calcutta. 

I.LR (1939) 2 Cal 23=43 OWK 

Ss 141 and 129— Objection as to hah. 

assessment — Jurisdiction of Small Cause Court 

The word " valuation ’’ in S 139 may mean. ( 
estimated value, (2) the act or process of valuing 
is nothing in this section to limit the meaning c 
word “ valuation ’’ to the quantum of valuation oi 
includes the whole process of valuing as well 
Y D 1939—8 


made by a contractor who was engaged in build tp a 
house for the person in whose favour A license fv-ijr 
deposit of building materials was issued by the »{rj» irv 
tion. and there is nothing to indicate that th* \r—irt~ 


poration of Calcutta 4S 

-S 498 and Sell. XVII, R. 62—C-a-- ^ *_ 

mtsnot to build— Effect of— Permin'*- 
Sch XVII 

A written permission by the o/ywl -r 

building is not in itself conclutjve flJ „ 

requirements of the Act have lr~r rr-zZr* Ji 'r, 
respect of that building It do** i,<- j- — ^ ' 
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IX 5 

CALCUTTA MUNICIPAL ACT (1923), Sch XVII. 
B. 62 

Committee granting permtstiofl to butld— Revocation 
—Power of Committee before ttsue of perrttsnon 

Under S 498 of the Calcutta Municipal Act, every 
written permission granted under the Act mu'-t be 
signed by the Executive officer, ami if there bas been 
any delegation by the Executive officer under S 12 (31 
by the Municipal officer to whom the delegation bas 
been made In other words, the grant does not become 
effective until there is a properly signed written perrois 
ston If, therefore, the Building standing Committee 
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I CANTONMENTS ACT (1924), S. 106 
leference in one of them and then decide the rest m 
accordance w ith the answ er received (Norman, / C.SJ) 
I Cantonment board, Nasirabad v Shri Narain. 

1939AMLJ.1. 

S 88 — Suit for ref und of tax levied — Jurtsdtc 

Clou of Civil Court 

In cases where the plaintiff is demanding a refund of 
the amount of assessment or tax levied under the Can- 
tonments Act, if the Court is of opinion that the tax is 
ultra vtret of the Act, then the Civil Court will have 
jurisdiction If however the Court is of opinion that 


tion (bn Rau, /) Sheikh nizamuddin v. 


UAI.UU11A iVluNMrALAl.il J. 4x0 <Ul> Ai J. Oil. 

CALCUTTA POLICE ACT UV OF 1866), S 45— 
Onut of proof. 

In a case under S 45 the onus dearly lies upon the 
prosecution to soon that the hott-e in which the accused 
was found was a common gaming house is defined in 
S. 3 of the Act In order to satisfy the requirements of 
this section it would be for the prosecution to show 
that instruments of gaming were kept or used in that 
bouse for the profit or gain of the person, owning, 


CANTONMENTS ACT (II OF 1924) Ss 55 (2) 
and 63 (8)— Invalid constitution of the Attettmenl 
committee — If cured by S 55 (2) — Alien men! proceed 
tngt— Legality 

Where the Cantonment Board appointed an Assess 
ment Committee under S 68 (3) of the Cantonments Act 
to which nominations were permitted to be made by 
persons not belonging to the Cantonment Board, the 
Committee is not a validly constituted one. But the 
defect is not cured by S 55 (2) of the Act for the 
words Committee of a Board* occurring therein means 
only a Commute? appointed by the Cantonment Board 
under S 44 (1) (r) of the Act Hence the assessment 


anetiment — Illegality or irregu’anty — Condonation 

When a list fails to show that which the taw expressly 
direct', it should show, there is an illegality and not 
merely an meg ilarity such as might be condoned under 
S 104 of the Cantonments Act Ilenr* *•» — " — *" 
■enter in the lis f framed under b. 66 of 
Act, the amount of the assessment 
affecting the merits of the case (. 

•Cantonment Board, NaSikabad 

-S 84 (2) — Refeience unUr—btvtr u a 

Procedure 

A single reference under b 84 (2) of the Car 
Act by the Income tax Officer in respect of 
»rpeal« U Irregular. He should either make 
references as there are appeals, or should 


A i E lswj i,aii 14/. • 

— --S 99 — tv.t'r 1 1 t — 1 f <i tar ntt Property 

d and not a 
mg the tax 
»d in respect 
r shortage of 
en available. 

■ ■ • fl, NASIRA 

AMLJ 1 

S 104— Illegality and irregularity — Con lonation 

—Test See Cantonments Act, bs 66 and 104 

1939 AMLJ. 1. 

— S 106 (c)—ff ultra vires— Government of India 
Act, 1919, Si 45-/4 and 84 (2)— India and Burma 
(Transitory Proiistoni) Order, 1937 and Government 
of India (Adaptation of Indian Lavsi) Order, 1937— 
Effect of. 

Under the Devolution Rules framed under the Gov- 
ernment of India Act, 1919 ‘cantonments’ was a central 
subject and so were criminal law including procedure 
and all other matters not included among provincial 
subjects On the other hand, ‘administration of justice* 
was a provincial subject and in express terms included 
constitution, powets maintenance and organisation of 
Civil and Criminal Courts subject to legislation by the 
Indian Legislature as regards Courts of criminal juris 
diction. The Indian Legislature pasied an enactment, 
the Cantonments Act (II of 1924) S 106 (cj of which 
provided for the formation of cantonment funds to 
which were to be credited all fines recovered from per- 
sons convicted of certain offences committed within 
ea^h cantonment The United Provinces instituted 
a suit against the Central Government represented by 
the Governor General in Council for a declaration that 
S 106 (r) of the Cantonments Act was ultra ures the 


recover and adjust all such sums wrongly credited to the 
cantonment funds since 1924 

Held, (r) that under the Devolution Rules fines 
impo ed by Criminal Coarts could be properly credited 
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CANTON MENTS (HOUSE ACCOMMODATION) 
ACT (1923). S. 7. 

commencement of Part HI of the Constitution Act.under 
the India an J Burma (Transitory Pio*,Mon») Order, 1937, 
para. 4 (a), such fine* credned to the cantonment funds | 


(Orj-rr C. /.. Sulainj* and Vara faehanar, JJ ) 

the United Provinces r. the G(ivfk\or 
General IN Council. 1939 F C R 121 = 

11 E F C. 11 (2) -180 LC 863 = 5 B.B. 551 = 
40 Cr L J 493 = 1939 O.LR 216 = 2 FedLJ 123 = 
50 L W 209 = 1939 P W N 656= 
1933 'ON 7S0-A.IE 1939 FC.68 = 
(1939; 2 ML J fSupp)l. 
CANTONMENTS (HOUSE ACCOMMODATION) 
ACT (VI OF 1933 , S. 7—Xratonsi'e renl-Crt- 

Tbe 1*'! criterion for arriving at a rei«onabte figure 
cf rent of a hoa*e is to find out the rent of bungalow* in 
the locality. (.V<r Ahmad, J ) ATTAR blvCH v NEC- 
RETARD OF STATE 182 I.C 666 = 

12 R Pesh 6 ** A.I.E 1939 Pesh 22 
' S . 15 —LanllorJ eon: citing question of rent — 
P rent non (or payment to Asm of rent Ifxtd by officer— 
Need for. 

There should be some provision in the Act that where 
a house has been taken over and the que-tion of nut is 
Conle-t*-d by the landlord the amount fixeo by the olbcer 
commanding should be paid to the landlord without 
prejudice to hl~ right to fight in Court the <|Ucstion of 
the enhancement of the rate of lenc (Mir Abmad /) 
ATTAR Singh v Sfcroaky of State 
182 1 C. 566 = 12 E Pesh 6 = A.IK 1939 Pesh. 22. 
CAEEIAGE OF GOODS BY SEA ACT (XXVI OF 
1925), S 2. Art IV. E. 2 (qh-Applicititiiy and 
tCope—Lag 4 er transporting goois from u barf to steamer 
lying at anchor in (be roads — Lots of goo.it due to fault \ 
of tindat— Liability of owners of hgbt *r. 

Tne lo'es made uncer the Carriage of Goods by Sea 
Act of 1925, apply by it-uson o[ S 2 of that Act, only to 
the carriage or poods by *ea in “hip* carrying goods from 
any port in British India luany other poit whethtr m or 
outside British India A lighter transporting goods I 
from the wharf to a steamer lying at anchor in the roads 
does not come within the purview of S 2 of the Act 
Even if the lighter be held to be a "ship” tl (?) of I 
R 2 of Art IV of the schedule to that Act would make 
the owners of the lighter liable for the loss caused by the 
fault of their agent, the lindal A common carrier is | 
liable for the loss of goods entrusted to him for carriage 
unless the lo>s be due to an act of God or of the Kn g’s 
Enemies. (Wadsworth J ) DHANAMMA v C<)KO | 
MaNDAlCo.Ltd CncANAHA 1939 M W N 216 = 
49 LW 341 = A I R 1939 Mad 401 = 
(1939)1 ML J 235 | 

CARRIER —Common earner — Motor bus service 
essentially intended for carnage of p useugrrs — p ra 
prut r of— If common tamer in respect of govts — I 
Consignment of goods handed to conductor of but for 
dclnery to p'rson calling for it at ipecified place — 
Liability for loss 

The proprietor of a motor bus service, whi h i» 
essentially intended for the carrying of passengers and I 
their luggage or goods, if any cannot be regardad as a I 
common carrier so far as transput of goods is concern- I 
ed. If the conductor of a bus belonging to such a 


0 P. COURTS ACT (1917), 3. 14. 
taking to deliver it to a person who would call for the 
same at a specified place, and takes payment for such 
transport, issuing a ticket to the consignor in the same 
way as to a passenger who has luggage, and the consign- 
■ cannot be treated as a 

im liable for the act of 
e matter is one between 
and the proprietor is 

a party. (Abdul Cham /.) MADDAPPA v. FIRM OF 
EAMIAH SETTY AND SriKANTA hFTTY 

17 Mys L J. 284 

CASTE DISABILITIES REMOVAL ACT (XXI 
OF 1850)— Change of r-ligion — Effect on guardian- 
ship of minor children — Inapplicability of rule in Jammu 
and Kashmir. See HINDU LAW— GUARDIANSHIP. 

41PLE J. &K. 33. 
CASTE PANCHAYAT — Defamation bj ex communi- 
cation See Penal Code, s. 499 Exckp 9. 

49 L.W 2C8 = 1939 M W N. 127. 
CATTLE TRESPASS ACT (I OF 1871), S. 10 — 
Applicability — Proprietor of private protected forest or 
emb miment — If “ cultivator or occupier " 

The proprietor of a private protected forest or of an 
embankment is an occupier of land within the meaning 
of b 10 of the Cattle Trespass Act There is no reason 
why he should not be regarded as the occupier of land 
w hi h he has reserved for afforestation Similarly the 
occupier of land used as an embankment who builds or 
maintains an embankment In either case, S IOapphes 
to cattle doing damage, w hether in the forest or in the 
embankment (_Conrtney Terrell, C J and Janes, J ) 
Copal Sethi v hrudanand Mahapatra. 

1939 P W N 295 = 20 F L T 340, 

S 10— Seizure— Legality Extent of damage — 

Relevancy See CAT! Ll TRESPASS ACT, Ss 22 AND 


or detention of the cattle was illegal, that is to say, the 
seizure was not in accordance wi'h S 10, Cattle 
Trespass Ait \\ here the question is whether the cattle 
were doing damage to the crop, the fact that the damage 
was likely to he small. Cannot render the seizure illegal 
If in law one i« entitled to impound the cattle, the small 
ness of the damage or any consequent unreasonableness 
of the impounding, is no ground lor a arming con pensa^ 
lion (Hamilton, /) RAM CHANDRA SlNGH v. 
EMPFKOR 1939 OWN 150= 

1939 A W.R. (C C ) 56 = 1939 O.A 289 = 
1939 A CrC 81. 

CENTRAL PROVINCES ACTS 
C P Courts Act (1 of 19171 
„ Debt Conciliation Act (II of 1933) 

„ Excise Act (I of 1915) 

Land Revenue Act XVIII of 1881) 

(II Of 1917) 

, Local Funds Act (1933 , 

. Motor Vehicle Taxation Act 
, Motor Vehicle Rules (1927 ; 

„ Municipalities Act (II of 1922). 

„ Protection of Debtors Act '1937) 

„ Reduction of Interest Act (1936) 

, Tenancy Act 'I of 1920) 

C P and Berar Prohibition Act '1938) 

. . Sales of Motor Spirit and 

Lubricants Taxation Act 1938 


service on his own responsibility, accepts a consignment CENTRAL PROVINCES COUBTS ACT(IOP1917) 
of goods from a person other than a passenger under- 1 Ss 14 and 26 — District Judge and Additional Dutri 
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C P DEBT CONCILIATION ACT (1933), S 2 
Judge — Distinction— Appeal presented to latter to/en 

t only 
Courts 
n U IS 

presided over by more than one Judge, the Chief Judge 
of that Courtis called the District Judge and the others 
are called Adi t onat D strict Judges S 26 of the 


CENTRAL PROVINCES DEBT CONCILIATION 
ACT (II OF 1933) — A alure of measure— Mode of 
interpretation 

The Central Provinces Debt Conciliation Act is a 
coercive measure intended to affect vested interests and 
rights and to bring pressure to bea 
effect a settlement with their debtors 
beneficent it may be to the debtor* 
to the creditor* and hence the Act 
With the u«ual rules of construction 
ly Any amb guity in its clauses 


- ■ . ■ • 82 

Ss 2 (e) and 15 — Debt — Personal debts of , 

deceased coparcener of totnt Hindu family— Surviving 
coparceners It alt lily — Issue of a certificate sre respect 
of— Effect 

The surviving coparceners in a joint Hindu family 
are not liable for the personal debts of a deceased co 
parcene As such they cannot apply under the Debt 
~ j.u within the mean 

apply in respect 
under S 15 (1) 
which is not the 
\ct and hence is 

Deyond tne noarti s juiiMJit 10 a d is ineffective 
(finite /) Bapusahed v BhaGIR 

~ — 3 8 and Civil Procedure C< ■ * 

O 21 R 2 — Joint Judgment credi 
notice under S 8 — A e/ease of felt ly 
affected 


says that 

he remits the debt and as a result no settlement is 

effected in respect of that < 

precluded when the debtor applt 

I* Code from appearing and oj 

of satisfaction (Ahjogi J ) ■ • ■ 

— — Ss 8 and 12 —Dischar, , 

wrong procedure — If affects discharge 


C P DEBT CONCILIATION ACT (1933) S 8 
S 8 of the Central Provinces Debt Conciliation Act 
deals with an earliar stage m the proceedings than does 
S J2 If a debt is discharged under S 8 then clearly 
it is only the remaining debts to wh ch an agreement of 
am cabfe settlement under S 12 can apply The phrase 
to whom not less than 40 percent of the total amount of 
the debtor s debts are owing mn't only mean debts which 
are owing at the time when the settlement is being 
ted Where a debt has already been discharged 
r S 8 subsequent wrong procedure with reference 
12 cannot affect the discharge ( Gruer J) 
iRAM v Jagannaih 1939NLJ 78 

— S 8 — A of ice to n onager of joint family of two 
— Statcmc it ly m inager alone— Sufficiency 
e notice was issued to the manager alone of a 
inly of two brothers and he submits a statement 
int it is on behalf of the two brothers and there 
v g the same statement «ent twice- 
no failure to 'ubmit a statement on 
truer J) Tarachand v Shri 
1939 N L J 225 

men of statement of accounts— If 

The suhnussion of the statement of accounts by post 
is sufficient for the purposes of S 8 of the Central Pro 
Vinces Debt Concil anon Act (Gruer, J) Tara 
CHAND v Shrjkrjshna 1939 N L J 225 

S 8(1) and (2 )—Mohce fixing time less than 

” ' i tatement after time 

'aw— Discharge of 

the Central Provin 
me for the filing of 
than the 2 months 
a creditor files bis 
ed but beyond the 
n his debts cannot 
Act A discharge 
under the above circun stances is without Jurisdiction 
and Civil Courts have jurisdiction to inquire and must 
inqu re whether facts exist on proof of which it shall be 
deemed that Ihe debt has been duly discharged under 
S 8 (Z) of the Act (Grille J) GvNGADH AR v 
PANDURANG 1939 N L J 164 

S 8 (2j and Rr 47 and 18 — Minor creditor — 

Procedure to be followed by debtor — M nor not duly 
repr tented — Discharge of debt — Legality — If curable 
under R 18 — Po er of Civil Court to revive debt 
Where a creditor is a minor according to R 47 of 
the rules framed under Central Provinces Debt Concilia 
tion Act Ihe debtor appl cant to the Board has to follow 
the procedure ind cated in O 32 C P Code Where 


-S 8 (2) Proviso — Discharge of uebt— Creditor's 

remedy— I ndepa dent application to Cm! Court If com 
petent 


I debt ; 


progress An independent application for 
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C. P. DEBT CONCILIATION ACT (1933) . S, 9. I 0. P. DEBT CONCILIATION ACT (ig33), S 16. 

, ■ » ' ‘ . . " ”’ 1 * — J » *■— the creditors who accept the 

<l _ . ■ 40 p.c. of the total liability 


and wnftafi ™ — Pcctsnen at to. if nonfat 
theugk forth, if eon he interfere ‘ tciM 

The onlv reason why S. 9- A of the Central Provinces 
Debt Conciliation Act is not embodied tn S 8 (1) u 
becao«e it refers alx> to S. 9 (1) of the Act and *o wa« 
pot after loth sections, bat its effect clear!) is that S 8 
must be read alerg with S 9 \. A statement without 
signature or verification as prescribed Is no - in proper 
■form The word “shall 1 u*ed in S 9-A is mandator) 
S 18 clear!) provides that no appeal or application for 
revis on shall tie against an) order pas-ec by a Board, 
and when the Gvtl Coart finds that the order though 




decree is binding on the partiei and they cannot go 
behind it The filing of a «eparate civil suit to enforce 
tbe«e'»lement is unnecessary and not contemplated by 
the Act. The Collector could act on the agreement and 
effect the necessary partition ( Gruer, J ) ShanKAR- 
DASr. NANDLAL 1939 N L J 85. 

— S 12 — Agreement to settle debt— Failure to 

carry ont— bait on original debt— Maintainability See 

Contract act, s. 62 and Central Provinces 
Debt Conciliation act, s. 12 1939 N L J 256 

S. 12 and Civil Procedure Code S 47 (2)— 

Settlement of debt — Promise to transfer property — 
Registered agreement — If on compliance tenth— Suit (or 
specific performance — Relief — Sasic. 

Where a settlement of a debt was effected by a regis 
tered agreemei t involving Ihe transfer of property and 
on a failure to so tran-fer the property a suit was filed 
for specific performance of the agreement it was held 
that the Court was justified in operating under the 
powers conferred by S 47 (2), C P Code, alternatively 
under its inhetent powers and treating the suit as a 
proceeding to enforce tie agreement as a decree of 
Civil Court and giving relief to the plaintiff (.Stone, C. 
J. and Bose, J ) ABDUL RASHID Khan V SlNCHAI 
BANSILAL 1939 N L J 600 

Ss 12 and 13 — Scope and applicability of — 

Jurisdiction of Cllil Courts — iVhcrt arises 

Thesett’ements contemplated by the Central Pro 
■vinces Debt Conciliation Act are not 
■their scope and payment of the debts c 
be made either in cash or in hind 
‘amounts’ due are made payable in cas , , 

Visions of S. 13 are attracted and in that case the juris 
■diction of the Civil Courts does not arise until the pro 
visions of S 13 f3) of the Act have been complied with 
but if the amounts are payable in kind, then the agre- 


their remedy by suit in the usual way. (Stone, C J. and 
Bose, /.) Sad ash eo Rao v. KOOpchand. 

18410.719= 1939 N.LJ 142 = 
A IB 1939 Nag 136. 

3 13 and Berar Land Revenue Code (1928) 

S 164 (C) — Sale ' under S 13 of the former Act 
read tvs 1 A S, 164 (c) of Berar Land ffezenuc Code 
— CrcistoT or hts agent, if prohibited from bidding. 

Where a sale is held under S 13 of the Debt Con- 
ciliation Act read with Cl. (*) of S. 164 of the Berar 
iwJ P.i..„.rivlp rhere is nothing in the above two 
ar his 
put up 

■ ■ AO 

L L „ . 473. 

■ 3 16— Certificate in respect of the personal 

a deceased coparcener — Validity. See 
■ Provinces Debt Conciliation Act, 
and 15— ‘Debt’. 1939 N L.J 468. 

15 and IB— Certificate under S. \S— Find- 
ing at lo reasonableness of settlement offered— If can be 
re agitated in Civil Court 

The Debt Conciliation Board has jurisdiction to 
decide whether the offers made for the settlement of the 
debt were reasonable or not and when once it has issued 
a certificate under S. 15 of the Debt Conciliation Act 
stating that the creditor had refused to accept a reason- 
able offer, the Civil Court is powerless to go into the 
question whether the offer was reasonable or not. Such 
an enquiry is excluded by f> 16 (a) (n) of the Act. 
(Gruer, / ) GOVTNDRAMJf v. GUNA.fi DOMA/f 

1939 N.L.J. 322. 

Ss. 16 and 21 — Execution sale prior to applica- 
tion under Debt Conciliation Act — Confirmation, tf (an 
be interfered t mth under Ss 15 and 21 

Neither S 15 nor S 21 of the Central Provinces 
Debt Conciliation Act affects the power of a Civil Court 
under O. 21, R 92, C P Code, to confirm a sale held in 
execution proceedings when such sale has taken place 
before an application under h 4 of the above Act has 
been made to the Debt Conciliation Board. (Ntyogt and 
Bose, JJ ) akbaki Ali v Seth Sobharam. 

1939 NLJ 283 = AIR 1939 Nag. 282 
Ss 15 and 12 — Scope and e/feet of. 

Ss 15 and 12 (l) of the Debt Conciliation Act must be 
read together If the 40 per cent rule did not apply, the 
alternative stand could not he taken that S 15 could be 
independently brought into action against any tndivi- 
"* "* ~ J " *■ *■■■ - - -j -ler S. 10 did not 

'. /) Govind- 
939 N.LJ. 322 
" ‘such agreement 

has ceased to subsist' meaning of 

The words ‘such agreement has ceased to subsist’ 
occurring m S 15 (3) of the Debt Conciliation Act can- 


’ . ’ ‘ * examine the reasons for issue of certificate under 

~ — Ss. 12 and 15 —Some of the creditors not j S. 15 

agreeing to accept conciliation— Power to issue certificate I The intention of the Legislature in S. 16 of 
a ‘ against them — Jurisdiction — Limits 1 Central Provinces Debt Conciliation Act was to 
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C P DEBT^CONCI LIATION ACT(193S),S 16 
the Civil Courts from examining the reasons, whether 
right or wrong w l ich induced the Debt Conciliation 
Board to i'«ue a certificate under S 15 of the Act It 
may be that if fraud was pr<*cti«ed on the Board the 
Civil Courts could 'el the matters right Where in 
spite of the allegations of a creditor a certificate is 
issued under S 15 it could not be questioned by the 
civil Court ( firutr , J ) Janba Dayakam Pardeshi 
v MANNOOkASHIRAM KlRAD 1939 N L J 486 = 
AIR 1939 Nag 312 
■ S 16 (1 ) — Intent mu and scope of— Suit by 
creditor prtot to debtor s application'— Proper disposal 
Giving the best construction to Ss 16 21 and 23 of 
the Central Provinces Debt Cone Ration Act the true 
intert appears to be as follows Where in point of fact 
proceedings are pending before a Debt Concilnt on 
Board at the time of tl e pre entation of a plaint the 
Court has no jurisdiction to dispose of the matter If, 
however thereafter the proceedings before the Debt 
Con ciliat on Board terminate without a settlement of 
that debt the % power of the Court to deal with the suit re 


immediately after tie applicatior 
terminated and no new Court fee will *■ 


S 18— Interference by Civil Court— Order 

technically correct but harsh See C P DEBT CONCI 
L1AT10N ACT S 18 1939 HLJ 171 

■ S 19 — Agreement before the Hoard — Subsequent 
attforeteen events lightening burden of debtor — Effect — 
Power to revise agreement 

Where an agreement has been entered into before the 
*■ *■ ‘ * • *' "seen 

ggest 
ed to 
table 
that 



~ S 21 — Applicability — Pasting of foreclosure 
decree — Effect — Execution if affected by proceedings 
under Debt Conciliation Act 
With the passing of a final foreclosure decree, the 
debt comes to an end The de-ree is not a money 
decree and cannot be regarded as a debt of record so 
that the decree is not a debt at a]] The old debt has 
merged in the decree and hence no debt left which can 
confer jurisdiction on a Debt Conciliation Board An 
execution of such decree could proceed unhampered by 
S 21 of the Central Provinces Debt Conciliation Act 
{Stone C } and Bose J) MAHEMAJI t CHANDRA 
EHAN 1939 N L J 451 

■ — S 21 — In respect of any debt — A sole having 

for its origin the conciliation of a delt—S 
pect of. if can be Stayed 

, Simply because the transaction of sale In 

origin in the settlement of a debt, the sui * 


C P LAND REVENUE ACT (1881), S 65 
become one ‘in respect of that debt’ and so could not be 
stayed under S 21 of the CP Debt Concilia ion Act A 
suit for a declaration and posses ion of fields conveyed 
under a sale by a mortgagor in satisfaction of the debt 
due is not such a suit that could be stayed under S 21 
when the mortgagor subsequently applies for con illa- 
tion of his suit and shows the venaee as a creditor 
therein ( Gruer /) HlR M AN v LAXMAN 

1933 N L J 475 

- ■ — S 21 — Suspension of proceedings in Civil Court 
— When takes place 

The suspension of proceedings contemplated by S 21 
of the Central Provinces Debt Conciliation Act does not 
take place until by the production of the appropriate 
certificate the Civil Court has been informed of the 
pendency of the proceedings before the Board {Stone, 
C J and Bose J) MAHEMAJI v CHANDRlBHAN 

1939 NLJ 451 

■ ■ S 21, Proviso — Mature of agreement referred 

to — Conciliation of debt by transfer of land — If contem 
pi tied by the Act 

by S 12 of 
rred to in the 
conciliation 
by the Act 
that may be 
lew {A L 
hi v Nara 
938 NLJ 472 

v — . — * T-7 -^ISE ACT (I OF 

* ' denatured spirit — 

v, - „ _ evinces ExCi e Act 

liquor’ includes spirit and under S 2(13) of the same 
Act ‘excisable* article’ means any liquor or intoxicating 
drug Therefore diluted denatured spirit is an excisa 
bit article under the Act {Pollock J ) AHMAD Khan 
I emperor 1939 N L J 75 

CENTRAL PROVINCES LAND REVENUE ACT 
(XVIII OP 1881) S 65 A (6) and (7)— Construction 
and scope — Protected thiiadar in Sambalpur District — 
Failure to pay thtka jama— Liability to eiectments on 
ground of— In accordance with any law for the time 
being tn force" — Meaning of 

It is impos lble to construe S 65 A (7) of the C P 
Land Revenue Act as giving the landlord a light to 
eject the protected tbikadar merely for non payment of 
thiba jama or upon the grounds mentioned n cl (4) of 
the sub section S 65 A (5) clearly contemplates that 
the liability of a protected thikadar is ’ometh tng less 
than the liability of an unprotected thikadar to be so 
ejected A thikadar, gaontia or farmer m the Sam 
balpur Di trict holds an interest very similar to that of 
a permanent tenure There can be no eject 
ment for non payment of rent unless the lease 
or agreement contains something in the nature of a 
proviso for re entry A landlord in India has no com 
mon Ian right to eject a tenure holder for non payment 
of rent His right to eje t depends in each case upon 
the terms of the agreement of lease In the absence of 
a right to eject the tenure holder'givfn by the agreement 
or lease, mere failure to pay the thika jama doe not 
entitle the land ord to eject the thikadar The form of S 
65 A (7) suggests that the legislature intended to r save 
existing rights rather them to create new rights All that 
the sub section does is to save for the landlord any 
rights which he might have, in accordance with the law 
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0. P. LAND EEVENUE A CT (16811. S 152 
ejected in the alnepce of a provision to that effect in the ! 
lease or agreement The words ‘decree for ejectment 
passed in acccrdar.ce with an) law for the time being in 
force.’’ cannot be construed as meaning a decieefor 
ejectment in accordance with the Ian of procedure for 
the time being in force ( Hornes, C J . If^rt and 
Ohitle JJ) Lal Sadanam* Singh : Maimn 

Mohansahu 18 Pat f"" * 

12 BP 48*20 Pat L' , 

1939 P.WN 407 -A IE 

S 152 -Afpucahlsty—Ji 

Court— Suit ty lamb or Jar for » • 

revenue paid by him on h'hilf of co-sharers at tabh 
Hot* a — JuntJuti OH of Cm! Court— Cor tract Act , 
^ 69 

Clause (10), S 1 52. deal. with claims att'ing from 
actual collections or from the processes to enforce the 
ica’u, non cf arrears of revenue or arrears of sums 
realisable as rev ence To come within this clause, the 
matter complained of ard which gives ri-e to the suit 
must actually be connected with nr ari=e out of an 
actual ejection or ‘orae process for the recovery of 
arrears of revenue The cause of action mu«t be 
intimate!) correc*cd with the collection or with the 
proces for the recovery of revenue Where a lambvr 
dar pa>s th» whole reienue and then sues the ro sharers 
for amounts paid by him on their behalf as zabti 
bhogra hts c'aini is not one connected with or arising 
out of actu«l collection or an) thing connected with 
coPection. but rather from payment made by him to 
co-sharer-' u»e, and in new of S 33 which presupposes 
that Civil Ccurt* ba»e jun-diction to tr> suits by 
lambardars for arrears of reienue payable through them 
by the proprietors whom they represent S 152 is not 
applicable Such a suit falls under S. 69, Contract 
Act and can be entertained by Civil Courts (/ larnci , 
C.J. and Wort, /) IlARlKAK DORA V (JPENDRA 
PATI. A I E. 1939 Pat. 497 

fll OF 1917) and Central Provinces Tenancy 

Act — 'Land' ai uted in the Adi, if includes abadt 

The term ‘land’ is not u'ed in its ordinary sen'e tn 
the Central Provinces Land Revenue and Tenancy Acts 
and as used i n the Act does not include hoo'c site» in 
the abadi (Stone, C J and Bose , J ) GANGAPRARAD 
v. ITWAPSINGH 1939 NLJ 429 = 

A I B 1939 Nag 287 


S 23 and C, P Tei * ■ * 

meaning of—Pro'edure fi 
teedtngs under S 24 of 
order of elect ment — Necessu 
The word S r r vice 1 in 
Revenue Act implies and r 
mere tendering or deliver! 
means securing that the per 
giies an acknowledgment o 
this could not be done su 

resorted to It is of the essence of proceed! ’ 

S. 24, C P. Tenancy Act, especially, that 
should be apprised of the Order of ejectmen 
date fired for paying op the arrears to avoid * 
tendering of the notice cannot >ecurethis (, 

C.) &ARJA TUKARAM V ISHWARGIR 

1939 NLJ. 358. 

“ S 25 — IVhatn condoned by 

S. 25 of the C r. Land Revenue Act, does not con 
done any irregularity in respect of service of notices 
but only in re-pect of immaterial errors in designation 
of persons or description of properly (Burton, F C.) 
Sarja TUKARAM o. ISHWARGIR 1939 NLJ 358 

8 89 —Revision when remedy by way of appeal 

teas open— If and when entertasnable 


C. P. LAND EEVENUE ACT (1917), 3 157. 

S. 39 of the C P. Land Revenue Act does not 
provide for an application being made for revision 
in lieu of an appeal or otherwise. The initiative is left 
l with the Revenue Officer to revise an order or rot. 
Ordinarily the powers of revision would not be used 
I where an appeal coat J have been filed, but was not in 
fact 6led. unless good reasons are given for not so 


apfealable. 

An appellate Court has no jurisdiction to entertain an 
appeal agJirst an order rejecting an application for 
review (A. L bsnney, F C.) DaJIBa JaGaNNatH 
JOSHl v NARAYAN GoVINURA SHAHaDANI. 

1938 N.LJ 472- 

S 40 — Review — Grounds — Importance of ques- 
tion tnzjted. 

No principles are laid down in S. 40 of the Central 
Provinces Land Revenue Act to regulate in what cases 
review may be allowed The practice seems to suggest 
that the te«t in such cases is the importance of the ques- 
tion involved ( Burton , /• C ) KALKAPRASAD v. 
TIIAKOK BUDHAS1NC. 1939 N.LJ. 293. 

-S 68 '3)— Khudkasht land sub/ect to moitgage 

— If eon be recorded sir 

Though hhudhasht land is subject to a mortgage it 
can be recorded as j»r Und if it otherwise satisfies the 
conditions laid down in sub S. (3) of S 68 of the 
Central Provinces Land Revenue Act (Burton, F £ ) 
Ealmukund V Daulat 1939 N L J. 499 

■ — S 89 — Applicability 

S 80 of the Central Provinces Land Revenue Act 
deals with settlement decisions only and does not apply 
to year to year hhasra entries made by the patwari. 
( Gruer ,/) Baba Ramchandra Xomti p Kondoo 
JaGNa Wadhai 1939 NLJ 496. 

Ss 128 and 146 — Proclar at ton of tale not its 

accordance with Act — Effect 

Where the proclamation for sale was issued as for a 
sale under C P. Code, u is not in any way a compliance 
with R 17 of the rules framed under S. 128, Central 
Provinces Land Revenu» Act It is not an informality 
curable under S. 25 of the Act Where there is no 


the purchaser thereafier, the defaulter is within time If 
he deposits hts amount within 15 days of payment by 
I the purchaser. (Burton, F C.) KALKAPRASAD c, 
I Thakur Budhasinc 1939 NX J. 293, 

, ■ — S 157 — Pay mint by Saddar lambarder—Sale of 

' co sharer's land— If free from encumbrances— 

I of right conveyed 

L If a Saddar lambardar fails to get in 
I the land tevenue to the Government, he 
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C P, TENANCY ACT (1920), S, 12 CP TENANCY ACT (1920), S 93 


ed transfer has been waned {Burton, F C ) GOVIND 
RAOe kRIPAf •.non'»j T T '•c'” 

Sa 12 ■ 

tion of S 12 — 

102 

• S 13 —Landlord— Who is— Bases of dettston 
In deciding who is the landlord of the tenant for the 
purposes of S 13 of the C P Tenancy Act the 
Revenue Court should have regard solely to the 


— — S 21 — Ettctment uieth reference to more than 
one holding — Procedure to be adopted by the Revenue 
Officer 

As S 24 (2) of the Central Pro Ten Act empowers a 
Revenue Officer to deal with only one holding of a tenant 
on the receipt of a decree for ejectment from a civil 
Court where the decree and ejectment order relate to 
more than one holding the Revenue Officer could not 
legally proceed with the ejectment under S 24 and he 
nm't refer the order back to the Civil Court concerned I 
( Burton , F C ) M 1 * *** ** • 

DALPAT *• 

■8 21— Proceedi 
have been apprised of 
LAND REVENUE A Cl 
Acrc.S 24 

— S 21 — Serve te 

the baste of first nottte wen a see on a one nas been muea | 
— Legality 

It is essential for the procedur 
the Central Provinces Tenanc; 
e ectment shall be served upon 
otder for ejecement is passed 
notice which was not properly s 
had been issued the procedure 
cial to the tenant ( Burton E 
v ShRiraM DALPAT 1939NLJ 291 


Ss 46 47 and 48 — Transfer us eontraiention 

eoAf.ro ca- * r j jt remedy— Failure to 


int in contravention of 
, ■ void but voidable by 

the landlord w hose proper and only remedy is to proceed 
in the Revenue Court under Ss 47 and 48 But if 
such a voidable transfer is not avoided by persons who 
can avoid it under S 47, it would be a perfectly good 
‘ favour of the 

of defeating 
vhich mu't be 
tights of the 

mortgagee {Stone, C J and Clarke J) JABB ARSHAH 
V Kanchhedi Lal 182IC 239 = 11 RN 514 = 
1939 NLJ 308 = A I E 1939 Nag 166 

S 49 — Land declared ar between date of mortgage 

and suit — Effect — Right to benefit conferred by S 49— 
If can be claimed in execution — C P Code, S 74 and 
O 21, Rr 97 and 93 

Any rights conferred npon the mortgagor subsequent 
to the mortgage are normally Subject to the mortgage 
But where a statute intervenes and creates rights the 



* *■ "Id certainly coire 

; result the decree- 
pnetary rights in 
rights that have 
ie C J and Bose 

1939 Nag 287 

Ss 49 and 110 — Scope and effect of— Rights of 


bolding in confirmity with the provisions of S 35 of 
the Central Provinces Tenancy Act, on an abandonment 
by a widow and a reversioner claims pos'esMon on the ' 


the landlord when a surrender b impeached does not 
he on him when he has come into possession by 
operation of law {Neyogt, J) MURUPHAR v 
HaJariuu. 1939 N L J 60 


Al£ 1939 Nag 230 

S 89 — Surrender— Registration, ef necessary for 

its validity 

not be a valid surrender of an absolute 
« an occupancy holding without a registered 

en though the landlord and the tenant are 
r Stone C J and Bcse J ) RASHI 
■ ■ IED Prasad 1939 NX J 216. 

Proviso — Scope of— liken comes into 

operation 

The proviso to S 93 of the Central Provinces Ten* 
ancy Act I* not to be Interpreted as requiring that, 
on the mere raising of objections on the basis of title by 
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C. I*. TENANCY ACT (1020;, 8. 110. 
a non-applicant, the case necessarily trust be postponed 
for the decision ol those objections by the Civil Court. 
The provt-o only means that in the /ace of a clear and 
genuine d.-pule existing as to the right oi the parties in 
the tenancy, it must be referred to the Cull Coart 
(Burton, F.C) SARSWATIBAJ r RAMCHANDRA 

1030 N.LJ 460 
— S. 110— Scope and effect of— Rights of perma 
nent le»»ee Of ur fields— flaw affected See C P TEN- 
ANCY act, ss 49 and no. Scope and Efffct of. 

1030 N L J. 347 

CENTRAL PROVINCES AND BERAR FROHI 
BITION ACT 11938). S 19 -Interpretation- bond 
in /im of imien r e— Validity. 

The execution of a bond as contemplated by S 19 of 
the Central Provinces and Berar Prohibition Act is in 
addition to and not in lien of the center ce. (Pollock, 
/.) provincial Government v IIari 

1939N.L.J 289 


CHOTA NAGPUR ENCUMBERED ESTATES 
ACT (1876), S. 12 

— - St. 5 and 6 — Complaint under — Finding that 
either or both eonh acting partus were infants— Duty of 
Magistrate. 

1 In ca-es of complaints of offences under Ss. 5 and 6 
i of the Act it is e'-sential that trying Magistrate should 
find definitely that either or both of the contracting 
parties to the marriage were infants vrithin the meaning 
, of the Act, that is to say, that the bridegroom was 
under the age of IS or that the bride was under the age 
of 14 ( Bartley and Henderson , J J ) Sew RaTAN 

lal Dinamo emperor. 181 ( c 916= 

11 RO 874-40 CrLJ 605 =A I R. 1939 Cal. 288. 

Ss 5 and 6 — Marriage in Maine Stale — Accused 

tiling in British India— Certificate under S. 188, Cr. 
P. Code, tf necessary 

Where it is alleged that the accused lived in British 
India and arranged for a marriage in contravention of 
the provisions of the Child Marriage Restraint Act, to 


CERTIORARI— Wnt of — Discretion of High Court — 
Decision of Hindu Religious Endowments Board in 
respect of distribution of theertaam in temple and 
temple honour* — If deci'ion on legal right — Writ— If 
can i*.sue Set MADRAS HINDU RELIGIOUS ENDOW 
MENTS ACT, S. 18 1939 M W N 442. 

Writ of — High Court's power — Older of Madras 

Debt Conci'iation Board scaling down debt in ca-e 
where it has no jurisdiction to do so — I««oe of writ 
quashing order See Madras Dpbt Conciliation 
ACT, SS 4 and 17. (1939) 2 M.L J. 789. 

■ - Writ of — Jurisdiction of High Court to issue — 

Decision of Chief Judge of Bombay Small Cau*es 
Court— Decision in Municipal appeal— High Court's 
power to issue writ— Grounds foe See Bombay City i 
MUNICIPAL ACT. Ss 217 AND 219 41 Bom LR 984 
CHARGE JrrT. P ACT SS 53 AND 100 
CHILD MARRIAGE RESTRAINT ACT (XIX OF 
1929) — Offence beyond Brttnh India— Charged in 
British India — Sanction uf Local Government or eerti 
ficate of political agent — Necessity for — Cr P Code 
S 188 

A charge in respect of an offence under the Child 
Marriage Restraint Act alleged to have been committed 
in French territory cannot be inquired into in British 
India except on ihe certificate of the Political Agent or 
the sanction of the Local Government, as required b> I 
the proviso to S 188, Cr P Code There is nothing to | 
the contrary in the Child Marriage Restraint Act i 
( Lailknijna A 1 , is, J.) SUBBA RAO v KAMABAJU 
18310 708 = 12 R.M 368-40CrLJ 822 (2)= 
1939 MWN 742 = 49 L W 656 = 
AIR 1939 Mad. 577 

Scope and ob/ect of— If affects validity of 

marriage t eolemmted. 

The Child Marriage Restraint Act aims at the res 
traint of solemnization of child marriages It does not 
affect the validity of the marriages after they have been 
performed There may no doubt be cases w here the 
Court in the exercise of its discretion, may refu*e to 


— S 9 — Scope ae.d effect of — Complaint beyond one 
| year— If sated by prior unsuccessful complaint filed 
ttithmlime — Limitation Act, S 14 

S 14 of the Limiiation Act is in terms restricted to 


another un'ucce«ful complaint had been made to 
another Magistrate within time would not help to make 
the ‘econd complaint filed btjond time a valid one. 
( Lakthmane “ • ■ * 

Satyanar • ■ 


AJ.R. 1939 AU. S40. 1 


1 S. 10 — Scope — Non'tompliancv — Failure to 

hold preliminary inquiry — Conviction —If liable to be 
ut aside— Failure of accused to ob/eet to trial — Efftct. 

S 10 of the Child Marriage A> t no doubt requires that 
a preliminary inquiry must be held But where a Court 
finds that there is a pnma facie case and also holds the 
offence established after a proper trial it cannot be 
1 held that (he conviction mu't be set aside for the techni- 
cal reason that no preliminary inquiry was held as 
required by S 10 This does not mean that Magistrates 
are entitled to disregard the provisions of S 10 But 
where the accused does not object 10 the trial, he cannot 
benefit by an objection which is entirely technical in its 
nature. ( Agaruala , /) HARIHAR Tjvvari v 
Etwaki GCPE 184 1 C 230 = 6 B R. 24= 

40 Cr L J 887(1)= 12 RP. 231 = 
1939 P W.N 670 = 20 Pat L T. 495 = 
A.I R. 1939 Pat. 525. 

S 10 — Scope — Omit non to hold enquiry — Effect 

of 

S 10 of the Child Marriage Restraint Act is mandatory 
and clearly prohibits a Court from taking cognizance of 
an offence under the Act without a preliminary inquiry 
being held A process issued without holding an 
inquiry as required by S. 10, is therefore unauthorised 
and illegal. ( Pandrang Eozc, /) JACGU Naidu, 

' • 183 IC 581 = 12 RM.343(1) = 

40Cr L J 818 f 11=1939 M WN, 411 = 
49 LW 552= A I R 1939 Mad 630= 
(1939) 1 ML J. goo. 

1 I" TA NAGPUR ENCUMBERED ESTATES 
ACT (VI OP 1876). S 12 A — Construction — "Hoi 
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CHOTA NAGPUR ENCUMBERED ESTATES 
ACT (1876), S. 12 

—Application by manager of Hindu joint family as 
manager for protection — Effect— Whole family — If 
holders— Mortgage by some members of family without ' 
sanction — Validity of 

The word ‘holder" m S 12 A of the Chota Nagpur | 
Encumbered Estates Act is expressly used to mean a 
landholder who has a title to the property in question as | 


CHOTA NAGPUR TENANCY ACT (1908), 
S 211. 

appeal See C P CODE, S 103— FINDING OF J> ACT— 
Finality 178 I c 274= A I R 1939 Pat 1S1 

S 69 — Tenant transferring holding — Misuse 

by transferee— If incapable of remedy 

S 60 of the Chota Nagpur Tenancy Act cannot be 
construed to mean that when a tenant has transferred 


"holder" in the notification issued under S 2, the dis 
qualification referred to in S 12 A of the Act appties 
not merely to the Karta who has made the application 
but extends to the entire body of the coparceners The 
members other than the Karta are no less ‘ holders" of 
the estate, as the des 
notification is given 
and must be held to 
is nothing in the Act 
Hindu family from 
Act on behalf of the 
application is made 
the whole family and 
the holder of the est *• 

Act to suggest that “ «’ 

entitled to protection u * ' ■ 

cuted by a member of the family without sanction is | Ss 181, 182 and 231— Construction and scope— 


JU it, 1*. 381) = A 1 R 193a fat 49 

S 177 — Applicability — Suit commenced 

before Deputy Commissioner but transferred to Civil 
Court — Procedure— Question of title — Appeal — Porum 
S 177 of the Chota Nagpur Tenancy Act applies 


——3 12 A — Sales in execution comi under S 12 A J Rent Court or a Deputy Commissioner can hearprocee 
° - “ “ — " “ 1 - nder the Act Hence the transfer of decrees of 

i Commissioner to Civil Court for execution is 
. _ ' ' ' But when an application for execution is trans 

to a Civil Court it will not lose its character as a 
. , ling under the Act and will not be gove-ned by 
A.I R 1939 Pat 19 the rules and statutes which regulate the procedure 
■ — -3. 12 A — -Scope of — Mortgage without * " " 

— Right to personal decree, 

S. 12-A of the Chota Nagpur Encumbered 


—9 22— Breach of— Finding that land had been 
tendered unfit for tenancy— Interference In second 


‘ VA ‘ A 5 B E 298 = 1939P.WJ7 41-llRp 413- 
20 PIT 316 = A I.R 1939 Pat. 226 
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CHOTA NAQPUE TENANCY ACT (1908), S. 213. 

-■ Sg 213 and 2^%Sccpe— Decree for rent in suit 
ago imf nontenant — Sale ef holding in execution — 
Pur, hate by ft ranger — Suit by tenant for recotyry of 
holding— If barred — Prior umueeniful application 
tender S. 213— Effect ef — Purchaser t right to order 
of refund. 

Where a landlord brings a sah against a person, who 
is not his tenant, and obtains a decree, and the holding . 
is sold in execution of the decree and is purchased by a 
third person having no knowledge of the fraud alleged | 
to have been prac r* • — " * 

tenant for recovi 

S 2S8, the plaint ■ . - 

belongs to him. ■ • • 

set as-de the sate ' ■ 

very of the propert). The purchaser of the holdmg is j 
not entitled to an order for refund of the purchase price . 


C. P. CODE (1908), S. 2. 

/udgment-Jebtor filing application for extension of 
time — T wo applications heard together— Diary note 
meeting prayer for extension and ordering final decree 
to be drawn up — l f amounts to mdgment 

A preliminary decree for sale was passed in a mortgage 
suit in 1934. Larly in 1935, the Court had before It 
two applications, one by the judgment debtor asking for 
more time to pay off the decretal amount and another 
by the decree-holder for a final decree for sale. The 
two applications were heard together and on 8th May 

ion ’ * J- J •_ .L . J a , follows l 

raw up final 

- ' The typed 

* itain at the 

■ ■ „ . d and seal, 

this day" etc. The Judge signed that form on the 
reverse and pul 29th June 1935 as the date of signature. 


Orders passed on applications for setting a'ide sates 
in execution of rent decrees fait within S. 215 (3) of 
theChota Nagpur Tenancy Act, and are subject to 
appeal and second appeal 

Manohar loll / —The Legislature in enacting S 215, 
intended to depart from the interpretation pul upon 
svnuLr words in S. 47, C P- Code, the language of 
S. 215 (3) of the Chota Nagpur Tenancy Act is wide 
enough to make an appeal competent in the ca«e of 
applications for setting a*ide sales. (Harriet, C J and 
Manohar ball, J.) MAHARAJA PRATAP UDAI NATH 
Shah Deo t. Sukhdeo Prasad Bhagat. 


ss 213 and 258 A I.R. 1939 Pat. 171. 

CIVIL PROCEDURE CODE (V OF 1908)— 
Scheme underlying — Body and schedule — kclation 
between — Conflict — Preference • 

The C P Code muM be regarded a whole and It 
came into being as a whole as its first section will show 
The scheme was to mak the body of the Code confer 
jurisdiction and the schedules to detail the mode in 
which that jurisdiction is to be exercised Therefore, if 
there is any conflict between the body and the schedules 
the form" * - 1 re.. . /> r /■. n . J n , 

J/.) ‘ * ■ ■ 


AIJ 1939 Nag 186 (FB) 
Scope of — Provisions , if inb/ect to those of Limi- 
tation Act. 

The provisions of the Civil Procedure Code are su 
ject to the provisions of the Limitation Act Both Ac 
are general Acts and are m Pan materia The tv 
Acts therefore must be read together and must ■ 
treated as complimentary of each other. (Thom, C J , 
Iqbal Ahmad and Da; pat, //.) DURAG PAL SlNGH 
V Panch AM Singh. ILE (1939) All 647 = 

1939 A W.R (HC) 498 = 1939 ALJ 622= 
12 E A 98 = 1939 OLE 472 = 1821 C 242= 
A I E. 1939 AH. 403 (FB) 

-3 2— Judgment — After preliminary decree, 

decree-holder filing application for final decree and 


execution application of 25th June 1938 was tune- 
barred (Baguley, J') G M EUSOOF v S. V. S. T. 
CHETT1AR FIRM 183 I O 894= 12 EE 119 = 

ALE 1939 Bang 294, 

S 2 (d) — "Decree”— Application for ascertain 

ment of mesne profits under O 20, R. 12— Order 
i lejecting — If decree See COURT-FEES ACT (AS 
AMENDED IN MADRAS), SCH II, ART 11. 

49 L W. 652 

S 2 (2)— Decree’— Conditional decree in pre- 
emption suit — Subsequent order dismissing suit for 
| default— Appeal See C. P CODE, S. 115— OlHER 
41PLR 381, 
J) and 96 — “Decree" — Essentials of— 
itroiersy tn the suit " — Meaning of— 
y son agatnit father — Alienation of some 
y by father pending suit — Preliminary 
I ,i ,,...*tijn for allotment of alienated pro- 
j pertiet to father — Order meeting — Appealability, 

When alter the preliminary decree and before 
I the final decree in a partition suit by a son agalnrt 
I his father an application is made tn the Court 
i praying that certain items of property alienated by 
the defendant pending suit should be allotted to the de- 
fendant so that the alienee ma, not be disturbed in Jus 
possession, an order rejecting that application Is vr 
a decree and is not appealable, as it does not deaf r>t‘i 
a matter in controversy in the suit, (Moehett or*! 
T ’ ’ * * ’ r )NANDESAM CH'JV IfAt- 

DARI 60 L.TV. = 
L = AIR 1929 Kat 

I *■ vider amending dc"^ 

Si lSlumJ 152 — Not appealable — Rniiion 
An order of amendment of a decree mao'- n-,>= ? 


41 Bom LB. 800=AJ2 -W 
S 2 

randum of appeal fer imuffhieiry ,r r-— rt f *17% 
I out gitmg time to mate up del , ' 
An ord«r rejecting a ^ ' ' t > «• 

I ground that in- insufficient, rj,,, .. - «•> « 

j deficiency is brought to the xtta ./{ J?, 

I without giving the appeliact a „ T u 
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0 P CODE (1908), S 2 

deficiency is Clearly a decree 1 as defined by S 2 (2) 
C P Code and is appealable as such Such a rejec 
lion is ndt a rejection in any of the circumstances I 
specified in any of the clauses of O 7 R 11 C P Code ' 
in which cases alone R 13 of O 7 will apply (Dhavle 
and Agarwala J J ) RAM SAWARl KuER v MOTIKaJ 
KUER 1939 P W N 162= 17 Pat 687 - 

19 Pat L T 885 = 17810 150 = 5 BR 59 = 
AIR 1939 Pat 83 
- ~ — S 2 (11) — Legal representative — Claim as — 
Pastil o i as regards a rival claimant 

Where a person not in possession of the property of a 
deceased person, claims it as the legal representative of 
that person the fact that a r< 
possession of the property 
as legal representative Hi' 
of the estate (11 ort J) j uu x»i . 

JHA 17810 193-5 BR 65 = 11 EP 229-= 

AIR 1939 Pat 47 

~ S 2 (11) — Legal representative — Person who is 

not lawful heir 

Where a n ortgage decree holder has died leaving her 
daughter as lawful heir and collaterals who are not law 
ful hi ir« the collaterals cannot be consi lered to be legal 
representatives of the deceased within the definition of 
that term given in S 2 (11) if t 
in possession of the property wb 
mortgage Moreover even if tl 
definition cannot help them £ 
merely managed to obtain un 
property of a deceased person 

execute decrees in favour of the deceased on the strength 
of such possession when he is not the lawful heir A 
person who intermeddles with the property of a deceased 
person has been probably included in the definition of a 


The word ‘wrongful ir c n ‘ n T 
Code is used in a special s 
session which is wrongfu 
means that the person wh 
against the party claiming 
as again't that party fo 
mesne profits, but not 
{.Rose, J ) RAMNATH 

Radhakisan 

1939 N Ii ■ 

— —3 2 (12) — Mesne profits — Liability for — Auction 

purchase r—Pou lion with refircnc ■ ‘ 

The mere fact that possession v 
the Instrumentality of the Courts l 
ser would not avail either the 
auction purchaser as against per 
parties to the decree So far as they are corcerned the 
rule of caveat emftor applies and the auction purchaser 
even though a stranger to the decree J " —*■ L " 
purchased would have to yield up pos 
he al'o was not a party to the decree 
rule abiut mesne profits could not be o 
J) Ramnath Hajarimal p MOHANLAL RADHA 
KISAN 181 10 106 = 11 RN 424 = 

1939 NT. J 21=AIR 1039NaS 23 

; — S 2 (12) — Wrongful possession— If empties pos 

session obtained by Improper act 


C P CODE (1908) S 9 

It u not necessary that possession in order to be 
wrongful for purposes of a claim for mesne profits must 
have been obtained in consequence of some improper 
Act ( Bennet and Verma JJ~) TOLSi Ram v GOBVND 
Singh 184 IC 91 12 R A 176 = 1939 RD 292- 
1939 A LJ 433= 1939 A WR (HC) 344= 
AIR 1939 All 529 

S 2 (17) (e) — Public officer — Agent of Railway 

Company— Railways Act S 131 See EVIDENCE ACT 
S 124 43CWN 664 

S 2 (17) — Elected member of provincial Legis- 
lature — If public officer See C P CODE O 21 RR 48 
and 46— Salary of MLA —liability to attach 

x 512 

-Court 

■io o vv N 1212 

— S 2 (17) (h) — Public officer — Liquidator of a 
Co operative Society— If one Sec C P CODE Ss 80 
AND 2 (17) ( k ) 1939 NLJ 215 

S 9 — Civil nature' — Dispute as to mode of 

placing /euel with mark on deity— Suit m respect of — 
If hes 

A dispute as to the way in which a particular jewel 
with a particular mark should be placed on the God or 


AIR 1939 Mad 7b/ 

■ -S 9— Denial of right of inheritance— Cause of 

action 

A suit merely to declare a person an heir does not 
iff alleged in 
the death of 
er husband's 
that he had 
lership in the 
1 the property 
his share in 
urn after the 
stated that the 

I « low haft Iwn asleH In arlm t •■'I'untlff S right Of 

agree and hence 
declaration that 
vnership in the 

ff s right of in 
did not furnish 
was liable to be 
//) GHULAM 

1 41 PLR 615 = 

AIR 1939 Lah 158 


as without lU'iSdiclUn — If lies 

No civil suit lies for mere declaration that a decree 
« t> - f — <- j etion ( Bennet 

18210 911- 
• ■ 39 AL J 382 = 

. 1939 All 446 

— S 9— Scope— Dispute at to propriety of placing 

namam or mirk on Godhead — Jurisdiction of Court 
A question as to whether a particular namam or 
mark should be placed on the Godhead Is at best one 
pertaining to religious ritual and as such is excluded 
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C.r. CODE (1908), SB. O. P CODE (1BDB). S 11. 

from the cognizance of a Cm! Court. To allow it to be A suit does not cease to be one of a civil nature 
tried would amount to an abase of the process of the because in order to decide it, the Court has to decide 
Coart. (I'mtatJsut** Rio ant AbJur A' jin j». JJ.) questions as to religious rites or ceremonies The right 

•• . . - ■ a civil right which the Court will take 

! 1 "I ' ■■ ■ (I'tnkatisuhha Rao and Abdur Rahman, 

■ . ■■ ACHAFIAR V. SaTAGOPACHARIAK. 

• ■ - ; . • 39 M W.N. 418 = A IB 1939 Mad. 757. 

hono ir—Suit in mff, t of — Maintainability. I S 10 —Applicability — Parties neither same, nor 

Q-e te<t which is necexarv to con-tiiute an office is a I litigating under same title. 
corresponding comjwl'ab’e doty, bat if that is ab<enl Where the parties to the two series of litigat'ons are 
there vs no offi-e Itit only an honour which cannot he 1 not the «ainc and they are not suing under the same 
male the subj-ct of a suit bj reason of S •>, C. P I title, either of the suits could not be stayed under S 10, 
Code. A right to lead a horse on a pimeular festival C I* Code (Dtrhng, S M. and Mehta, J M.) RaM 
in * temple whenever that fe«tual i> perfoimed, cannot L.ALX Nawil KiSHORE 1933 R,D. 935 (1)= 

be hell to be a right to an office, when there is no 1939 A/W B (BE ) 60. 

compellable datt on the part of th* claimant. {.Leach, ‘S 10 — Applicability and Scope — "Matter «*« 

C.J. and Scmayya, J.) KaMaSWAMI GOUNDAN r issue" — M,anmg — Suit and appeal concerning same 
LAKSII'IaNA ReiHX 50 L W 206= plot of land b it m respect of rents of different periods— 


LaKSII'IaNA Rei)|» 50 L W 206= plot of land b it in respect of rents of different periods— 

1931 1LW.1T 792 = A I R. 1939 Mad 886 = Stay—Lf to be granted. 

(1939)2MLJ 420 The provisions of S. 10, C. P. Code, are mandatory 

S 9 — "Suit cf a nttl n iture” — Claim by in character and when the facts of a particular ca*e 

temple archill! to prostrate It. tee before deity during involve the operation of that section, the Courts have no 
temet — Trustees forbidding arehahat to pros'rate more other alternative but to give effect to it and stay the 
thin cnee on gam of dismissal — Suit by arehakat — suit. The expression "matter in issue'* does not mean 
Maiofaim’ihty any matter in i»»ue in the suit but refers to the entire 

A «uit by archakas of temple who are hereditary subject matter in depute, and not merely to one of the 
officeholder* and temple *ervann to establish their issues, however important it may be for the decision of 
right to pros'rate themselves twice b*fr>re the deny the suit Where an earlier appeal and a subsequent 
while performing certain ceremonies as archaLas asthey «uit between the 'ame parties relate to the same piece 
had been doing from time immemorial is one of a civil 1 of land lhat fact alone cannot be a ground for stay 
nature The act of the tiu'tee m directing the archakas under S 10 C P Code, when the amount claimed in 
to prewtrate only once and not twice or pain of dismi-sal the later suit is for a different period from that claimed 

I* an outrage on tneir religioas »•-* ~ r - * *' 1 ‘ L ‘ - - " arisen, 

to a cau«e of action for suit . hence 

Ablur Rihmsn. JJ) AlVANACl ■ • ‘fUNU- 

CHARI AR 1933 M.WN. 418 = ■ . • _ 334** 

— S 9— 'Suit of eml n. | 1 J. 290. 

parayanam miras in temple unth emoluments and — S 10 — “Suit" — Includes appeals 

honosrs attached. {Obit r). In S. 10 which is closely connected with 

A suit in which a claim is made in respect of a 1 S. It. “suit" must include apfieal The section refers 
religious office, called Vedaparayanam miras to which to suits pending before His Majesty in Council. (Davie, 

— ■’ ~ " J 1 . ■ • ' 1 PC and Tyab/i, /) BaDaLD.AS v. GURDINOMAE. 

AIR. 1939 Sind S29. 

S 11 

■ ■ ■ Applicability 


3 9 —Suit of cml nature'— Communal festnal j 

in public temple — Suit by members of community in 1 
reipect of ritual obicrvanecs-- Jurisdiction of Court 
The Civil Courts have no jurisdiction to decide j 
matters of ritual except in so far as a decision on such 
matters is a necessary incident to the decision of a civil 
noht The central rule is that onre the reneral richt to 


nght The general rule 13 that once the general right to 1 Execution proceeding 
worship is conceded or established the Courts will not Eludings, 

endeavour to Uy down the ritual which is to be follow | Heard and finally dec! 

ed, nor will they prescribe the manner tn which the Might and ought (See 

worship is to be conducted Certain members of the Miscellaneous proceed 
benguntha community in a village *ued to establi'h , Parties and their repr 
rights known as Kappu Kattu and Diparalhana in a I Plea how established 
public temple It appeared that the claim related to Bent suit 
Certain ritual observances in the communal festival. Successive suits for t 
but neither the right to worship nor the right to any Expl IV Might and 

office or perquisites attaching thereto was in issue Expl VI. Mortgage 

ffetd, that the suit was not a suit of a civil nature ■ — S 11 — Applicability 1 

and could not therefore be entertained by the Court in different Court— Absence , 
{ I ad 1 worth, J) NARAYAN t MUDAU V PERIYA one— Effect on appeal from /. 
Kai.athi MunALt 1939 MWN 273= The rule of ret tuJiea'-c ■- 

19 LW 295=AIR 1939 Mad 494= appeals as well as to tiu 
(1939) 1 ML J 199 where pending a tuit 
■ “3 9 — ''Suit of civil nature”— Right of war- 1 Court another Suit i- 1 t*r 
chip. | the same partie* at/- *- 


Co-delendants. 

Competent Court 
Compromise decree 
Connected appeals 
Connected suits 

Directly and substantially In issue 
Erroneous decision 
Execution proceedings 
Bindings. 

Heard and finally decided 
Might and ought (See Expl IV) 
Miscellaneous proceedings 
Parties and their representative' 
Plea how established 
Bent suit 

Successive suits for same xeb**' 
Expl IV —Might and ought 
Expl VI. — Mortgage e>ih 

S 11— Applicability to ,f,, „ ^ 

in different Court— Absc me o' os, ; . * _ 

one — Effect on appeal from t- r'^. 

The rule of ret yudiea'a . v , ^ . j 

appeals as well as to tiu , . , n-i 
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C P, CODE (1908), S 11. CP CODE (1908) S 11 

and the decision of Utter Court becomes final, there right of appeal from the decisions of that Court, and 

being no appeal from it an appeal from the decision of the competence of a Court and the finality of a decision 

first Couit is barred by ret judicata {Davit JC is not dependent upon whether an appeal was or was 
and Tyabu, J ) BAD ALDAS v GURDiNOMAL not made A Court may be competent and a deacon 

AJJt 1939 Sind 329 final within the meaning of S 11 even if no appeal is 

-S 11 — Applicability — Applications und r 

Madras Estates Land Act See Madras 
LAND ACT, S 20 a (1939) 2 M ‘ 

S 11— Applicability — Decision t n exec ' * 

ccedtngs under decree in one suit — Subsequent suit bet 3 11— Competent Court — Court dec t ling prior 

ween same parties— Execution of decree in— Decision tn suit to be competent to try subsequent suit 
execution under prior decree — If res judicata For the bar of res judicata under S 11, C P Code, 

There rs no warrant for holding that there is no res to apply one of the essential conditions is that the Court 
/» dicata in respect of a decision in an execution petition which decided the former suit must be competent to try 

under a former decree when the sam<; matter arises for the subsequent Court (Moor and Chatter] t, JJ} 

decision in an execution petition under a subsequent KamLapaTI Devi v Jageshwar DAYAL 
decree between the same patties In such a ca c e the 18 Fat 342 **183 I C 400 = 5BR 938 = 

principle of S tl,C P Code, directly applies {IVads 12 RP 143 = 1939 8= 

worth /) CHINNAppayaN v NaIuyana Pattar AIR 1939 Pat 375 

1939 MWN 1145 = 50 LW 677 -S 11— Competent Court— If refers to territorial 

S 11 — Applicability — Proceedings under Land ]unsdutton 

Acquisition Act See LAND ACQUISITION ACT S Competency of a Court In connection with S 11, C 
31 (2) Proviso a Lr 1939 Sind 66 P Code has no reference to territorial jurisdiction 

S 11 — Co defendants — Joint decree passed {Collide ' 

against some partners tn resfect or debt contracted by I ' ' (2)= 

them— Defence that other partners are necessary parties ' ... 202 

negate led — Question whether debt tt partnership debt — S ■ and 

If res judicata in suit between defendants regular suit between same parties heard by same Judge 

Wl ‘ " J 1 against some — Separate judgments — Common question — Appeal 

debt contracted against original suit— Finding in Small Causes suit 
1 st them nega — If res judicata 

partners were Where a small cau*e «uu and an original suit as 

nrrr- c,,, „•> * ., ♦„ .k. r » *V, j * , » — «■ J 1 question IS 

Judge exer- 
is preferred 

■ the Small 

matters in 

l res judicata 

_ I 

Conditions “ ““ juu i.a a 183 IC 689 = 12 R N 78 = 1939 NLJ 87= 

For a decision to operate as res judicata between co AIR 1939 Nag 130 

defendants there must be a confl ct of interest between — 3 11 — Compromise decree— If can operate as res 

the defendants it must be necessary to decide this con- jud cata in later suit 

fitet In order to give the plaintiff the relief he claims It cannot be said that a consent decree can never 


dismissed in toto {Almond, J ■ 

Amir Khan? Amir khan 

11 R Pesh 61 = 

S 11 — Co defendant i — Res 

— Proforma defen fatti not cone * A 

plaintiff's claim — Dismissal of suit — Decision — If res S 11 —Compromise decree — Compromise between 

judicata certain parties only — Decree based on — Parly to suit not 

It is clear that neither the fact that a defendant did party to compromise — Subsequent suit by — Res judicata 
not contest but supported the plaintiff's claim nor the '1 here a «uit ultimately ends in a compromise a party 
fact that he was merely joined as proforma defendant to the suit who is not a party to such compromise Is 
nor again the fact that the suit finally ended in a dis not bound by it and the decree parsed tl ereon, bised 
mis*al is a good reason for negativing a plea of res as it is on the compromise cannot operate as res 
judteat ' ‘ — 
a posit 

PlLLA 


*'ect ion II operates to exclude the jurisdiction of a . opacity for Personal relief by limited owners— 
Court to try a subsequent suit only if the first suit was Compromise — If Res Judicata at agunst reversioners 
tried by a Court which was competent lo try the *econd Where a suit was brought by two daughters of a 
or subsequent suit The competence of a Court is to be Hindu father in their personal capacity and for a per 
determined Irrespective of any provision as to the *onal relief, any compromise of that suit, cannot operate 
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AIR 1939 A11 197. 

■— S. 11 — Compromise in prior lu i / — Agreem ent to I 

fjy rent — Subsequent mil for arrears of rent — A ’.sght 
to fjjmrnt el rent, if tan he <itneJ. 

\\ here in a previous soil for arrears of rent, a com 
premise is entered into, by which the tenant agreed to 
pa) the plaintiff a cer-ain annual rent, and it had been i 
acted upon, it is not open to the tenant in a subsequent i 

. ■ . Is™. | 

■' " ■ 

S 11 — Connected af peals— Common judgment in \ 
t.o j a f fiats — Appeal against ene of the affiliate r 
decreet— Other, tf would eferate at res judicata. 

It cannot be sail that in every case where two connect- | 
ed appeal* are disposed of by a common judgment and j 
an appeal U preferred against onljr one ol the decrees, ' 
the other becomes final and operates as re i judicata 
(Zio-ul Union and Bennet, JJ) BAN KEY LaL t>. 
Nand LAU. 184 10. 771 -1939 OLE 657 = 

1939 A W.E (0 0 ) 245-1933 OWK 955 ; 

S 11— Connected lulls — Re it oration after dn- \ 

missal for default — A f feat in one luit only — final ' 
order in the other lull — If res judicata. 

\\ here on the restoration of two connected suits dis , 
mi«ed for default, an appeal again-t the order re«toring 
the suit is filed in one suit only, the principle of ret 
tudteata bars the appellate authority from setting aside 
the order of restoration in one «uit when the order in 
the other suit had become final. (.Bon ford, S Af. and 
Mehta, J.Af.'i Avub ALI II r. Shanti Devi 

1939 ED 60-1939 AWE. (B E ) Ml. 

S. 11 —Directly and substantially in tnuc — 

Decision of question ratted incidentally — If res judicata 
A question of title raided only incidentally in a pre 
viou, suit can be re agitate 
(.Wort and Fait Alt, JJ ) D' ■ • • 

Dfokinandan pkasad Sin< 

5BE 813 = 12 EP 11 
S 11— Directly and 

landlord and tenant — Decision of question of title— I f , 
res judicata in taler suit as to nature or amount of 
Payment to be made by tenant — T itle merely collateral 
and incidental 

A previous judgment on title in a suit between a 
landlord and bis tenant cannot operate as res judicata 
in a subsequent suit on the question as to the nature of 
or the rate of the amount payable by **■- ' ■ ’ - 

the question of title in the later suit 
incidental to suit and not directly in is 
BlKAN MAHURI v Ml lilBt WALIAN 
163 1 C 763 = 5 B R 983 
20 Pat L T 671 = A I E 

— - — — S. 11 — Erroneous decision— Den it on vpyuuu >« 
provisions of statute— Res judicata 

The doctrine of res judicata is only a form of estoppel. 


J 0. P. CODE (1908), S. U. 

’ <•* judgment debtor — Af plication dismissed against 

•em on ground they had no assets, deceased having con- 
•yed all hit properties in trust— Decree realised front 
sother eo sharer judgment debtor — Suit by him for 
I contribution against trustees and heirs of deceased ■ — If 
I barred 

An application for execution of a rent decree 
making the heirs of one of the judgment debtors 
1 patties was dismt'-ed as against them on the ground 
that they had no as-ets of the deceased in their hands, 
i the deceased having executed a deed of trust in respect 
i of all his properties during his lifetime. The decree- 
, holder reah-ed thereafter the amount of the decree from 
j another co-sharer judgment debtor personally The 
I tat'er sued the tiustees and heirs of the deceased for 
contribution and the Court held that the deceased had 
l not divested him'tlf of the ownership of the properties 
i by the deed of trust and the trustees were no better than 
mere managers and the plaintiff was, therefore, entitled 
| to contribution from the assets in the hands of any one 
j of the defendants either as managers or as belts of the 
> deceased. 

Held, that the suit for contribution was not barred by 
res judicata by reason of the order passed in the execu- 
tion proceeding dismissing the application against the 
. heirs of the deceased ( Atukhcrjea and Roxburgh, JJ.) 
j RAtniA R ANI v BRINDARAN1 43OW.N.940. 

1 -S 11 — Execution proceedings — Constructive res 
judicata — Applicability — Omission to raise objection and 
I order m previous execution mating properties liable in 
exe.ution — If binding in subsequent execution. 

Where a judgment-debtor has failed to raise all his 
| objections, they will be deemed to have been impliedly 
| decided against him, and he is therefore precluded 
from racing the same objections in a later execution of 
the same decree To this extent the doettine of con- 
structive res judicata is applicable to execution pro 
ceedmgs An order in a previous execution that the 
decree holder is entitled to proceed against certain pro- 
perty most be held binding on the patties in subsequent 
it is not open to the judg 
a subsequent execution the 
gainst that property cannot 
nd Rowland, JJ) Jam 
5 C.L T. 39 

S 11— Execution proceedings — Constru'tne res 

judicata — Dam of principle — Order for substitutieu m 
! place of decree-holder — A’j notice served on tudgnert 
debtor — Latter, if can challenge order. 

| Per Muter, J — The principle of con«tn.ct!« ra 
1 judicata has been applied to execution prccttc.-ps Inn 
I the ba'is on which the principle rests u 


~ e-c—t xnulion ft oiitoings—eippinanon to, i ludv A ttuuin pioperty j, a _ 

on of real decree fled impleading hetrs of deccas- \ tion that all the 

v ew®Sr-ae-fcrY * 

Y. D. 1939—10 
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C P CODE (1908) S 11 
saleable and operates as res judicata so far as subse 
quent execution petitions are concerned Hence a claim 
of a right to residence cannot be raised in later execu 
tion petitions (D R Norman ) ALE RASUL A LI 
Khan* BalKishah 1939 A MU 61 

■S 11 — Execution proceedings— ‘Finding in-— Res 
judicata — Sameness of subject matter— If necessary 
A finding in a previous execution proceeding is not 
res jumeota in a subsequent execution proceeding when 
the subje l matter of both the proceedings is not the 
same Consequently a decision in a previous execution 
proceeding that the judgment debtor was not proved to 
be an agriculturist is not res ju heat 
execution proceeding, when the prof 
both the proceedings are different 
Baldev Singh v Sher Singh • 

A I E 1939 Lah 656 
' "S 11 — Execution proceedings — Infructuous 
application — Omission to ratic objection in — Res judi 
cata 

\V here no objection is taken, but the application lor 


1939 Rang LE 152=* 184 I C 74-12 R R 121 = 

'« r> AIR 1939 Ran g 245 

3 11 — Execution proceedings— Ob/ectio 

O 21 R 58 summarily dismissed —Second • 

under S 47 — If competent 

If an objection purporting to be under O 21 Z . 
C P Code and treated as such by the Court is sum 
manly di mused without notice to the opposite side on 
the ground that it app-ared to be collusive a second 
objection under S 47 C P Code, is certainly competent 
as no question of ret jujtcata can arise tn =uch circum 
stances (Bhile /) DAULAT RAM v ANANT ” 

41 P IiR 

S 11— Execution proceedings — Omtssto 

oppose substitution of assignee of decree — Judg 
debtor , if precluded from questioning assignee’s 
to execute 

Tv- -* — J - u ' - r *•- 


to execution of the decree by reason of any bar imposed 
bylaw 60 Cal 1181 referred to (Dunkley , /) MA I 
Tin * KO Ba Thft 1939 Rang L B 152= 

184 I C 74= 12 R E 121 = AIR 1939 Rang 245 

S 11 — Execution proceedings — Order dismissing 

objection by judgment debtor to attachabihty of land — 
Continuation of proceedings — Subsequent reversal of 
order — Res judicata 

Executing Court dismissed the objection of the judg 
ment debtor and held I hat the ancestral land in the 
hands of the 'on was liable to attachment in execution 
of decree against deceased father The proceedings 
continued and the executing Cour* began to arrar ge for 
the leas'* of the land But bef 
the lease the Panjab Debtors’ 
force and the executing Court i 
reser'ed its decision 

Held that the order of the e> u 
judgment-debtor’s objection was not final and hence it 
was not precluded from reversing its erroneous order 
No question of res Judicata therefore aro*e ( Abdul 
Rashd /) NASD MAL DURGA DAS * NAZIR 
Ahmad 41PLB 635=AIB 1939 Lah 168 

3 11— Execution proceedings — Orders in— When 

not res judicata 


C P CODE (1908), S 11 

Where no objection to execution is taken and the 
application for execution does not fructify but is with 
drawn and dismissed no order for execution having 
been made the judgment debtor is not debarred by 
principles of estoppel or res judicata from raising the 
question of limitation at a later stage (Roberts C,J 
and Dunkley, /) MAUNr MaURG * V V K 
Chettyar Firm AIR 1939 Rang 296 

■ S 11 — Execution pro eedings — Order under 

O 21, R 48— Subsequent application contesting its 
•validity — If barred 

Where an order under O 21 R 48 C P Code 
ldgment debtors salary has 
filed assailing the validity 
ecomes 6nal as aga nst the 
cat on contesting the validity 
of the order of attachment is barred by the general 
principles of res judicata ( Afya Bu and Dunkley JJ ) 
U nyun Tin v Saw Eu Hoke 

AIR 1939 Rang 384 

S 11 — Execution proceedings— Plea of adjust- 

' xe it ion — Rejection pt tie 
’ plea — Appeal — Ground of 
ed — Subsequent execution — 
■■res judicata 

When a plea of adjustment of decree in bar of execu 
tlon is rejected by the executing Court as having been 
' I regarding the 
he appeal with 
« Court is con 

gn e n t debtor is 

precluded from raising the same plea tn a subsequent 
execution on the principle of res ju ticata ( Verma and 
Rowland, JJ ) SAH RADHA KRISHNA v Mt BECHNI 
Debi 1939 P W N 716 

-S 11 — Execution proceedings — Res judicata — 


11 RP 530-AIR 1939 Pat 19 

N 11— Exe ution proceed rgs — Settlement of 

f proclan ation— Decision on issues raised by 
parties — Res judicata See C P CODE, S 47 

50 LW 578 

S 11 — Execution proceedings — Wrong decision 

against judgment debtor on point raised by htm—If 
res judicata 

Where an objection that the transfer by Rent Court 
of application for execution to Civil Court was without 
jurisdiction w as agitated and was decided again't the 
judgment debtors in the earlier execution and an appeal 
was presented from that deci ion and fatted it is no 
longer open to ihe udgment debtors to raise it the 
principle of res judicata heing a bar to the contention 
even though the Court before whom the previous execu 


'rong 

LRJIT 



AIR 1939 Pat 230 

S 11 — Findings— Judgment reversed in appeal 

—Finding net duturbei—If res jadicata 

A finding ir a judgment that a certain party is 
governed by Hindu Law and not by custom is not ret 
/ujieata in a later proceeding when on appeal by him 
, the judgment is reversed although the Appellate Court 
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C. P. CODE (1903). S. 11. 

dots 1 o'. sjv*-ificatly disturb Ihe finding. {Dm Moham- 
mad, J.) JETHU MAL-IURI TABSHADP TlLU. 

41PL.B 506 = A.I R 1939 Lah 540 
S H— Findings— Suit remanded on of peal (or 
fresh deeinen — r tidings pm by A f pel l ste C'urt ■—!/ 
res jaJicata »« subsequent mffeol a [nut fresh decision. 
If a *>.ii is remanded o*\ appeal tor a fie-h decision, it 
is dearh open to an) party dissatisfied with the fresh 
decision to challenge all points decided at an) stage o( 
the sail Consequently any finding gnen by the Appel 
late coatt ordering remand i« not necessarily res suh'ata 
in a sab-eqj'nt appeal against the final decision after 
reman 1 (Mitchell, F.C ) Paisoa KHAN r Maho- 
>1ED AZIM Khan. 18LLT 21 

S 11 — H tar d and finally decided — A l cn ton- 
m*nt of chiin by f! amt iff. 

Where the plairtilfs in a *-uit abandon their claim, 
there is no trial of issues ati-ing between the parties 
and consequently there 11 no decision which can operate 
is rtt sudicata To prevtm the defendants being 
harass*-! unnecessanl) a second time on the same ciuse 
of ani'vi the la<r however prescribes that the plaintiff 
•hall n >t sue spam on the same cau«e of action, unle-s 
the <Li: 11 withdrawn onder O 23. R 1 C P. Cade, 
owing to some te-.hnical defect and the permission of 
the Court is ob'amed (Bhide /) Nand Lai ». 
Mr. Lakhmi A IE 1939 Lata 414 

— — — S 11 —Hard end finally decide/— Decision not 
on nur.ti—/f re» judicata 

The dumis.it of an app'ication under Si 5 and 30 of 
Agriculturists Relief Act on the ground that no evidence 
tnprjofofihe applicant being ao agriculturist was 
produced and not after a consideration of the parties’ 
evidence on the point, is not a bar under S. 11 C P 
Cod**, to a subvquent similar application. (Zsa «/- 
/faun,/.) COPAL DaS v PUTTU LaL. 

1939 O A 425 

S 11 — fftard and finally dtttdeJ— Decision 

under O. 22. P. 5 —If res judicata. 

A decuion under O 22. R. 5 that a certain person 
is not the 1-gil representative of the deceased party is 
not reijudicata because this order is not subjet to 
appeal and the mat er decided is therefore not finally 
decided A I It 1934 Lib 465. Kel on (Si.mp J ) 
Mohammad Khan v Jan Mohammad 

A I E 1939 Lah E 


CP. CODE (1908), S. 11. 

/.) Sita KAMf CHHEDA. 14 Luck. 416= 

179 IC 680 = 1939 OLE. 55= 1939 R.D 54 = 
1939 0 W N. 89 = 11 EO. 184 = 1939 0 A 300 = 
AIR 1939 Oudta 73 

S 11 — Miscellaneous procce tings— Judgment of 

Cnsl Ccurt — Co defendants members of one (amity — 
C n/lietmg interests — Decision as to rehtunshtp — Sub- 
sequent revenue preceeatngs— Question as to relationship 
— ff re< judicata. 

Where in a civil suit the co-defendants were all mem- 
bers of one family and they had conflicting interests a 
decision as to the telitionship of one of them is res 
sudscatj in subsequent revenue proceedings as between 
the members of that family in regard to that question of 
relationship. ( Mehta, S.M ) Kamta AH1R v. THACU. 

1939 A W.E (B R ) 9 = 1939 R D 82. 

S 11 — Afiteell meoiii proceedings — Proceeding 

under O 21, P. ICO — Finding of fact tn — Res 
judicata 

A finding of fact arrived at in a proceeding under 

0 21. R. 100, C P Code, would not be res judicata in 
a subsequent suit ( Henderson . J ) BlSWFSWAB 
Banerjeei- nara Kumar Singh 70 C. L J 111. 

S 11— Parties and representatives— Attacking 

ere tit or, tf claims unaer debtor — Decision against 
debtor's estate — Binding nature 

An attaching creditor claims only under the t ebtor 
and hence is Ixjund by anv decree that might be passed 
against the debtor’s estate The decision in such a suit 
would op'rate as set sudicata (DP Norman) 
Manna Lal i> Msi Manna 1939 A ML J 51. 
— — S 11 — Parties and their representatives — Judg 
•lent debtor's title to particular property found agiisist 
j in earlier suit— Decree-holder attaching some property— 
Ob/eetion — Previous rudgment, if res judicata. 

1 Where a judgment debtor's title with riference to a 
I particular property was found against him in earlier suit 

by him for possession of that property, and the decree. 

I holder attaches that identical property in execution of 
| his decree as against the judgment-debtor and another 
objects that it is not the judgmeut-debtor's property, the 
judgment in the earlier suit by the judgment-debtor 
operates as res sudunta as between the objector and the 
de.ree-holder, for the judgment-creditor or decree 


S 11— .Miscellaneous proceedings— Decision 

Asst Settlement Officer prior to the date of introduce 
of C. P. Code — If res judicata sn subsequent proct 

Prior to the introduction of the C P. Code into Oudh, 
jurisdiction about the rights to land was of the Courts of 
revenue Where an As-t Settlement Officer has decided 
about a matter, his decision is res sudicata in any sub- 
sequent suit between the rtpreeentatives of (he original 
parties ( Hamilton , /) JADUNA1H SlNGH v 

Bisheshar Singh. 178 1 C 950 = 

1938 OWN 1267=19390 A 2 = 
11 B O. 127 ~ A I R 1939 Oudh 17. 

3 11 — Miscellaneous proceedings — Findings tn 
proceedings under S 30 -A of the Oudh Pent Act — Civil 
euxt to declare order, not affectm g plaintiff— If barred 
4yres jrdicata 

Where certain findings are arrived at by Ihe Deputy 
Commissioner for the purpose of making an order in 
what is practically an executive matter under S 30 A 
of the Oudh Rent Act, those findings cannot operate as 
res suheata in a subsequent Civil suit brought to obtain 
A declaration that the order of the Deputy Commissioner 
bad no adverse effect upon the right of the plaintiffs and 
to declare their title to the land m question (Yorte, 


I S 11 — Pica of res judicau — Hem eo establish— 

I Decision as to title of person to receive compensation 
under Land Acquisition Act —If operates as res Judi 

In order successfully to establish a plea of rrr sudicata 

I or estoppel by record it is necessary to show that in a 
previous case a Court having jurisdiction to try the 
question Came 10 a decision necessarily and Substantially 
nvolving the determina’ion of the matter in issue in the 
later case Where a dispute as to the title to receive the 
compensation under the Land Acquisition Act b-i> been 
1 referred to a Court and it has been determined, the 
( matter is ret sudicata and binds the parties in any 
later suit involving that issue {Lord Porter J 1'H A'* 
wati v Ram Kali 66 1 A ill — 

ILE (1939) All 460=181 1C 2JJ. 
1939 RD 285=43 CW8 677=6B£ Hi- 
1939 OLE 293= 11 R Yil *J7- 
1939 OWN 543 = ILE f 1939) Ear 199 

1939 P W N 775 = 1939 A.W R ( Y /: , 

50 LW, 66 = 20 P.LT 623 = 1939 A hJ 
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C P CODE (1908), S 11 I C P CODE (1908) S 11 

70 0 L J 23-41 P L E 638 = 1939 M W N 894= (2) that the fact that respondents 1 to 13 claimed tohave 


—If open 

Where in a suit for arrears of rent the tenant does 
not object to the title of the landholder, it is not open 


forward This is the essence of the principle of res 
judicata {Bomford, S M and Mehta J At) HABIB 
Ahmad v bhagwant 1939 ED 174= 

1939 A WE (BE) 43 

3 11 — Res judicata — brder under Bengal 

Tenancy Act, S 26 — If res judicata on question of 
status of tenant See BENGAL Tenancy ACT, S 26 J 
— Order under— Extent of finality 

43 0 WN 1046 | 

S 11 — Same parties — Litigating under the same 

title — Prior suit for redemption of mortgage on basts\ 
of purchnf f*'"n "'art i ./ _ „ - — I 

Finding 
another 
to suit— 
also Aei 

between •' 

heirs of 

gating under different title— Res judicata 

The appellant brought a suit in 1925 for redemption 1 
of a mortgage and recovery of possession of the pro- 
perties fiom respondents 1 to 13 to whose ancestor they 
were usufructually mortgaged by the owner one S who 
died without issue in 1877 i s widow who suxeeded to 
his properties died in 1921 In March, 1925 the 
appellant puicha«ed the properties from respondents 14 
to 16 who were alleged to have inherited the properties 
as the nearest reversion-rs of J on the death of his 
widow It was on the basis of this purchase that he 
brought the suit against respondents 1 to 13 impleading 
also his sendors respondents 14 to 17 as proforma 
defendants Respondents 1 to 13 pleaded that the 
respondents 14 to 16 were not the ne 
competent to sell the properties 
agnate reiUton of S, was the ne 
entitled to succeed after the death ~ ~ , a- » v 


impleading also as parties, the sonsof/ 1 who were 
respondents J7 to 20 After the decision In ihe first suit 
and before the second suit, respondents 1 to 13 obtained 
a transfer of all such rights as respondents 17 to 20 
nusht hate to the properties 

Held, (1) that the suit did not cease to be a *n t 
between the same parties as th- previo 


of the doctrine of res judicata because it was unneces 
sary for the respondents 1 to 13 to rely on their purchase 
from re pondents 17 to 20 in any manner or to any 


i I I 

i • i« 

PAT1RAJU 50L W 809=(1939)2 ML J 836 

Ss 11 and 47 — Successive stilts for same relief 

and between same parties and identical cause of action — 
Bar of 

A subsequent suit lor the same relief and on the same 
cause of action and between the same parties as a for 
mer suit is barred, being affected by the prohibition con 
tamed in Ss 11 and 47 C P Code ( Mac him ant 
Wasoodtw J /) BHOGILAL v RaTILAL 
183 IO 482 = 12 E B 103 = 41 Bom L E 497 = 
AIR 1939 Bom 261 


S 11 Expl (IV)— Might and ought— Mokaran 

lease by Mohant — Suit by his successor for ejectment of 
tuccessor of tenant on ground that he is heir of te iant 
and altematnely that tenant held oi ly hfe interest— 
Suit dismissed — Subseqi ent suit by another Mohant for 
alien nent of fair and equitable rent — If barred by 
constru tiie res judicata 

A Mohant granted a mokaran lease of the property 
of a deity His successor instituted a suit against the 
successor of the tenant for ejectment on two alternative 
grounds vit , that he himself was the heir of the tenant 
and that the tenant held only a life interest This suit 
was dismissed Another succeeding Mohant brought 
1 ‘ of fair and 

mokaran 

maple of 

■ '’’IRAN DAS 

• /N 437 
Omitiioit 

rtgigec— 
. ■ suit by 
mortgagee 

\\ here a certain person hart been Impleaded In a suit 
as the manager of a joint Hindu family and he fills to 
put forth certain mortgagee rights in defence by virtue of 
which he was in possession and the suit is decreed 
agnnstthe defendants a representative of the joint 
Hindu family could not subsequently sue to enforce the 
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C. P. CODE (1908). S 11. 
tlaintiff — Ornate* to plead fiat tramieti on wji 
ft til } mortgage— P'ra in taler suit— If res judicata. 

No mortgagor can be compelled to ask for redemp 
tion if he it not Killing to redeem the mortgage. and *0 
ling a- the mortgag* sub«i«t«. the mortgagee can 
recover possesion of tne mortgaged ptoperty \l though 
the mortgagor in a salt for possession bj the mortgagee 
who cl a. ms to be a vendee might urge that the transac- 
tion was a mortgage and might a<k for redem|>tion, of 
the mortgage he is not bound to do so, so as to bar 
him t y the rule of constructive rts judicata, from raising 
the plea in a ‘aVeqaent k uit by the mortgagee for 
a declaration of his ti'le as owner and tor p05-e>sion, 
as it cannot be h*!J i k at the question regarding the 
nature of the Ira i -action t' constructively in I'sue in the 
first -Ult for pj.se— ion ( Lekur . J) lULKIilSHNA 

f. CtlAjAint 18t 10. 500=12 EB 181 = 

41 Bon L.B 422 = A J P. 1939 Bon S03 
S 11, BxpL IV — Mortga p suit — Of, fend ant 
claming f tns-mount title— Failure ta fltaJ — Res 
judicata 

A pa-chaser of the equity of redemption who is made a 
defeniant in a mortgage suit is not bound to set up in 
that suit any independent or paramount title (bat he may 
claim, when there is nothing in the plaint of the mort 
gage suit which impugns such title The omission to «et 
up such title does not, therefore, preclude him from set 
ting it up 10 a subsequent suit. (I fuiherjea and A’ox 
burgh, JJ .) SUKAJ CHANDRA MOVDAL V llEHARI 
Lal 43 C W.N 1120- A EB 1939 Cal 092 

S 11, Expl. V— If controls C 

C. P CODE. O 2. R 2 A J B ' 

S 11 4.6) — Res judicata - — Pifuiu 

la order to determine whether the former suit opera- 
tes zs a bar by res judicata to the present suit, it is 
necessary to examine carefully not only the form and the 
substance of the former suit but also the plaint, the 
pleadings and the judgment thereof and compare them 
with those of the present suit. Moreover it is necessary 
to determine whether the former suit was between the 
same parties or between parties who litigated Iona fide 
in re-pect of a private right claimed in common for 
themselves and others. rr>., the present plaintiffs. The 
plaintiffs in the former suit must be found to have 


3 13 (a) — Aft h. ability — “ Court of competent 

tunsdietion" —Suit on mortgage in foreign Court — 
Defendant minor living with husband in British India 
— Husband appointed guardian ad litem failing to 
appear — Appointment of Court Naur at guardian — 
Legality — Decree againit assets of deceased in hands of 
def ,s * o' , . r , . - . 


th. 

de ■, 

decree in a mortgage suit against the legal rep-esenta- 
tiveof the mortgagor limited to the assets of the deceased 
mortgagor cannot be pa- -ed so far as such assets are 
not situate within its own jut isdiction; where the defen- 


O. P CODE (1908). S 24 

dant submitted to the jurisdiction of the Court The 
foreign Court has no jurisdiction to appoint its own 
Nazir as the guardian ad litem, when the hu-band of 
the minor defendant, who is her dc sure and de facto 
guardian has never expressed his unwillingness to act as 
ber guardian The fact that be was originally appoin 
ted guard an and failed to appear would not confer 
juri«diction on the foreign Court to appoint its own 
officer as guardian ad litem, so long as toe husband 
does not refuse to be guardian, by reason of O. 32, R. 


parte decree against the minor is a nullity and does not 
bind the minor, and a suit based on such judgment is 
not maintainable in British India (Lohur, J ) GaJANAN 
S II LSHADRI v ShANTABM 41 BOtB LB 818 = 
A.IJt 1939 Bom 374 

3 13(b) — Applicability — Test — "Gwen on the 

merits of the cate" — Meaning of , 

, The lest to determine whether a foreign judgment 
was given on the merits is to find out whether it was 
1 given as a penalty for any conduct of the defendant or 
whether it is based on a consideration of the truth or 
otherwise of the plaintiff's case on Ihe evidence. Where 
I the foreign Court has given a decree to the plaintiff not 
j because Ihe defendant was unrepresented or that he 


of on the merits and the defendant cannot get the benefit 
of the exception contained in cl. (b) of S 13, C P. 
Code ( Lohur , J.) GAJANAN SHFSHADRIv Shanta- 
BaI. 41 Bom L E. 818 = A I.B 1939 Bom 374, 

-3. 20 —Suit on hand-note— Place of suing— 

Place of contract. 

Cause of action for a suit on a hand note arises either 
at the place where the transaction takes place or where 
U is agreed to be performed. But where it it not 
urged on behalf of the defendant that he was to repay 
thp loan at anv nlace other than ihe one where the 
■ . en thzt the 

sre the trans- 
1 FANDEY v. 

UANUU AHlK. usuHj Uuj-iiBR 777 — 

12 RP. 26 = A IE 1939 Pat 294. 

S. 24 — Jurisdiction — Two suits in Courts of 

different jurisdictions — Consolidation and trial in 
superior Court after transfer — Decree — Appeal by 
party aggrieved by decree in suit of lower value — 


transferred to the Court of Ihe First Class Sub Judge 
who framed separate issues but consolidated the two 
suits and decided them by one judgment and drew up 
one decree against which the part; to the Second Class 
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C P CODE '1908) S 24 

Second Cla«s «mt coold not be treated as an appeal 
from the Second Class Court decree which did not 
exist and that the appeal was properly filed in the 
Judicial Con m s'toner’s Court {Dans J C and 
Weston /) lILLUMAL V MICHUMAL 

ILE (1939) Ear 563 = 181 10 982 = 
12 ES 16=AIR 1939 Sind 128 
S 24 — Power of C homier Judge — Transfer of 
procethn^ m der S 317, Succession Act 

Under S 24 a Judge in Chambers has got jurisdiction 
to transfer a proceed ng under fa 3l7, Succession Act 
to his own Court at any stage and he can suo motu 
examine ihe accounts filed under that section so as to 
pass an order under Cl (4) of that section ( Young c 
J an i Slacker J ) GlJLATl v 1 EEVES BROUN 

41PLE 872= MR 1939 Lab 463 
S 24— Same judgment governing several 'uits — 


- e ah — it to uro # a 2a kOJ of Bombay Civil 
Courts Act See BOMBAY CIVIL COURTS ACT, S 23 
(5) 41 Bom L R 892 

S 24 — Refusal to transfer by District Court — 

Further application to High Court— If ties 

The Hgh Court is given general powers of anperm 
tendence over inferior Courts and it is not natural to 


ale Uasul Ali Khan v Bal Mshan 

1939 A ML J 114 

S 24 — S oft — Suit pending in Madras Court 

of e * ' " ‘ ~ ' 

fer 

in 

Col . _ 

There is no ground for holding that 
the 11 gb Court for the transfer of a sui 
Madras Sn all Causes Court to the Cou 
Judge to be tr ed along with a connecter 
the latter Court is not mainta nable un 
Code S 3 of the Madras City Civil C 
bar such transfer In view of fa 5 of the City Civil 


oatitu t jo82 = (1939) 2 M L J 841 

S 21 and Provincial Small Cause courts 

Act S 55 — Transfer to Munssf ‘ prior to ab htton of 
Small Cause Court — Decision of Afunstf — If appealable 
Where cases are transferred under S^Z4 C^ P Code 


0 P CODE (1908), S 37. 

Cau^e Court jurisdiction whose pecuniary limit is Je'S 
than the value of the suit the latter Court ha jurtsdic 
tion to try the suit {Edgley J) Uakada KaNTA v 
JitenDKaNATH 183 I C 264 = 12 EC 162= 

43CWN 440= A I R 1939 Cal 345 

‘jS 34 (2) and 152 — Scope and effect of — Aces 

dental slip or omission ’ — Decree sn accordance uath 
tudgment— Omission to award further interest— Ameud 
tnent — Powers of Court 

\\ here a decree is in accordance with the judgment it 
cannot be held that there has been an ac tdental slip or 
onmsion which would empower the Court to correct it 
under S 152, C P Code If the decree is silent as to 
the payment of further interest, the Court under S 34 
(2) C P Code must be deemed to h.ve refused the 
same The Court annot rectify it in the face of S 34 
(2) even if the decree holder ought to have had further 
nd this was accidentally overlooked 
Patan) ah Sastn /) TH1RUGNANA 
■ \ ENUGOPALA PlLLAI 

1939 M WN 11C5 = 
50LV7 719 =(1939) 2 M L J 751 


j oo— i at ure vi tut on lemntcil ground 

raised in appei! — Proper order as to costs 

Where a suit fails on a technical ground taken for the 
hich if it had been taken earlier 
e waste of time and money but 
y event have failed because the 
remedy the circumstances were 
ueiu io ue sutn tnai each party should be ordered to 
bear its own costs {Stone CJ a> d Bose J ) 
BADRIDAS v RAJA PRATAPGIR 1939 24 LJ 625 

S 35 — Suit by executors on legil advice— Ab 

ihte— Executor t if can be ashed to pay costs 

usual to impose the burden of covts on exe- 


Berhamporc and cot firmed by Madras High Court 
of Orissa Provm e— Erect tion ap 
late — Jurisdiction of Court which 
in Council S 20 — Notification 

under — Effect of 

On 1 — 4 — 1936 the Province of Ori'sa was constitut 
ed and the Court of the Subordinate Judge of Beiham 
pore became thenceforward a Court within the jurisdic- 
tion of that province Th- respondent v. ho had obtained 
a decree again' the predecessor in title of the appellants 


1939 AWE (H C ) 325 = A I R 1939 A11 452 I of the powers under S 20 of the Order in Council 

S 24 (4 ) — Court oi Small Cause t — S 1 - - ® n *.» ,«r l . 

luted in — Transfer to another Court with 
Emits lest thin value of suit— Jurisdiction 

^vfhere a suit instituted in a Court of Small Causes ] Held that as the execution petition was not a pending 
having pecuniary jurisdiction to try it is transferred proceeding the Berhampore Court ceased to have juris 
under S 24, C P Code to another Court with Small l diction to entertain it, and that It should therefore be 
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C r CODE (1906) S S3 


I C P CODE (1908), S 47 


pil*"n*cJ to the Court at Chi * -ole within the Pro* ince ^ 
ofO-iw (A'j ng ana StKtr't JJ ) BfHARaM r 
RaGHURehara 164 1 C 66=- 1C B M 404 = 
49 LW 333-1939 M WN 268 = 
AID 1939 Mid 463 = (1939)1 MLJ 340 
—■ - S s 3S and S3 —Salt or property situ sleet outride 
tern!, rial tunsdutton —I'a'ijit) — AV «Wim ratted 1 
by /« i ^«Mtr— £ft / — Eig't at anther (reta- 

il on rear or to ext . ute detree agatrrt ft. ferry told 
An executing Court has no jantJictiou io sill property 
Mtaate ouiMde the lo.al limi’x of u> jinsdiction, and if 
it «o ‘tils, the purchaser acquire-. no title to it Althouch 
the judgment debtor who doe- not object to the juris 
diction of the Court to “I 1 the pupert) before the sale 
is confirmed, maj t* estopped fron raiding the queMion 
that the (ate »a« a nui'itv s-u>"h estoppel does not 
operate to present another txevutiun creditor of the 
sane judgment debtor f.oro providing against that pro 
perry in execution hi* dtcne \Fn il Ah and Manohar 
Call, JJ.) KHIROD CHANDRA GhOMI l PaNCHU 
GOPAL 18 Pat C70 = 20 P L T 685 = 

5 SB 783 -182 1 C 61C=12EP 23 = 
1939 PWN 850*-A.IE 1939 Pat 632 
- ' S ZZ—Ctpy of de ree rent to another Court for 

execution— Rtg\l c! eternal C.url to f roc ted vith 
execution. 

The Court that passed a decree can itself proceed with 
its execution a'though a copy of the decree has teen 
sent to another Court for execution (Daguley, J ) U 
Maum; »1ausg t Shahcl Hamid 

1939 Kang EE 587- A t E 1939 Bang 433. 
Ss 39 and 42 —Dtcrtt fine. 

fron cognitame of Small Came 
to Small Court Court — Jurisdiction 
execute — Pm i nerol Small Court C 
Art 8. 

A decree made in a suit which ts . 
cognisance of a Court cf Small Cau» 
f>ch It of the Provincial Sma'l Cau- 
be transferred to a Court of Small ( au‘es for execution 
under S 39, C P. Code. Once such a decree is so trans- 
ferred by a Court of competent civil jutbdiction, the 
Small Cac-e Court would, under S 42, C. P Code, be 
entitled to execute it (Chore amt Judge. JJ) NaNi , 
GOPAt, MUKERJI V SRISH CHANDRA NANDI. 

I EE (1939)1 Cal 233= A IE 1939 Cal. 600 

S 39—Dneretionof Court — Extra te of 

Section 39 indicates that the Court which passed the 
decree most apply its mind to the matter when an 
application has — ■*- * ■*• ■*"— - L ‘ ,Jl " *• 

transfer of the d 
tvon. And exercis 

section in a juc ' ' 

A&rant, JJ 


Under 5 39, C 1' Code, an order transferring 
decree to another Court is not proper when no allegatto 
is made by the < ecree holder that the judgment debto 
has property within the jurisdiction of that Court or i 
re- tiling there, and the Court does not record an 
other reasons for transferring the decree to that Court 
(/n Lai. j) Cham an lal r Ram Kanwar 
Ganlsh Das. 41 p j,r ig< 

S. 39 (1)(C ) — Court passing mortgage aecree fo 

rale— Parer to sell property outside territorial /urn 
dietr n 

Hie word 'may' in S 39, C P Code, does not mea: 
‘must,' but implies a discretion in the Court Sub 
S ( l) (c) of that section does not, therefore, oust th 
jurisdiction ol the Court which had passed a decree fo 
sale in a mortgage suit to sell any portion of the mort 
1 gaged proper!) or any independent item situated outsid 
its territorial jurisdiction, it having had jurisdiction ti 
; entertain the suit and to pass the decree by reason o 
I part of the mortgaged property or some other items o 
mortgaged property being within its territorial limits 
(Muter and Khundkar, /J.) SaKTI NATH ROl 
CitouDHURY v. registered jeSsore unitbi 
Bank, LTD. ILK. (1939)1 Cal. 493 = 

70 C L J. 47= 184 1 0. 786= 43 C W N. 463» 
A I.R. 1939 Cal 403 

S 39 (2 ) — "Competent tunrdteUon" — Mean mi 

of. 

The words “competent jurisdiction” in S, 39 (2 
refet to territorial and pecuniary jurisdiction to deal wit! 
| the decree and do not mean competency to try th 


AMRITSAR. 183 I C 241=12 EL. 105(1)= 

41P.LE 774 =A I K 1939 Lab 258 
— S 41 — T rant t tree Court rending certificate of 
non- rolls faction to centra l Court — Latter not trans- 
mitting rt to decretal Court — Application for execution 
in decretal Court — Maintainability 

The transferee Court sent a certificate ol non-satrs- 
faclion to the central Court for communication to the 
decretal Court But the central Court did not transmit 
it to the decretal Court, which it was required to do. 


3 39 

two Courts— 

— Necessdy- 

41 Bom L E 481. 

3. 39 —Scope— Transfer of execution from one 

Subordinate Court to another — Procedure. 

Under S. 39, C. P. Code, it is the decree it'elf which 
can be transferred for execution But a Subordinate 


— — B 39 — Transfer of decree to another Court — 
When proper. 


S 47. 

Appeal 

Applicability. 

Bar of salt 
Defence to suit 
Executing Court. 

Execution proceedings. 
Necessary parties 
Parties and representatives. 
Parties to suit 

Question relating to execution 
Representative. 

Scope. 


r 
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C P CODE (1908; S 47 

S AT— Appeal — Adjournment of sale to enable 

sanction of Chief Commissioner being obtained— N it ure 
■of order —If appealable 

\\ here an execution sale is adjourned to enable the | 
sanction of the Chief Commissioner being obtained 
under S 17 c r 1 * J ” 

the order is 

an order refu ■ 

•comp! ed w 
Norman ) 

1939 A ML J 85 
■ S 47 — Appeal — Application for transf r of 
decree— Order on objection opposing transfer 

An application to the Court which passed the decree 


I C P CODE (1908) S 47 # 

Das puri v Administrator ok Lahore muniq. 
pality A.I.B 1939 Lab IS? 

•S 47 — Appeal — Appointment of Commissioner to 
take accounts in execution— Order giving directions to 
Commissioner as to taking of accounts— Appealability 
* J " " *■ directions to 

1 proceedings 

am amounts 
to con pltte 
tions given 13 

not appealable under S 47 C P Code It is in the 
natuie of an interlocutory order and not a final order, 
and therefore there can be no appeal from it It is 
only ~ L c J ' ~ 


be an objection relating to execution of the decree The 

words relating to execution of the decree used in 

S 47 are wide enough to cover t 

passed on such objection is an order 

scope of S 47 of the Code and is th 

(Af liter and Mohamad Akram JJ ) • 

v SARADAPROSAD A I 

S 47 — Appeal — Apphcat 

Madras Agriculturists Relief Act— 

■ability— Question arising— If one bet 

An order passed on an application under S 20 of the 
Madras Agriculturists’ Relief Act is not an appealable 
■order under S 47 CP Code The question which 
arises under S 20 is a question which arises between the 
«te~uting Court and the applicant and not a question 
between the parties to the suit ( Burn and Stodart 
JJ) SWAMINATHA ODAYAR r SRINIVASA IYER 


[Note 

orders appealable J 


an 



S 47 — Appeal — Appeal by tudgment debtor 

against surety— Competency 

P obtained a decree against M The amount of 
decree was paid by M On appeal the decree in favour 
of P was set aside by the High Court and M applied to 
the executing Court pray ng that P should be ordered to 
repay the amount received by him under the decree It 
was aUo stated that one B had stood surety for P and 
that the execution «hould issue against him also B 
denied having stood surety for P The executing Court 
held that he did not stand surety and dismissed the 


— ' — * n behalf of P 

surety By 
e question of 
ipel Alto take 
f) MATHRA 


20 Pat LT 796 

ret — Extcutto 1 for si m less 
crec after redu tio/l under 
o lj tunar Act \_lA. ot ly38) — Appeal — If lus 

here the Court refuses to exicute the decree for the 


—S AT— Appeal— Plotter m issue between decree 

holder and judgment debtor— Order on — Appealability , 
Where a decree holder who attaches the surplus 
profits of a ghatwal estate raises objections to certain 
items in the estimate of receipts and expenditure of the 
estate the question is one between the decree holder and 
riammr nr failing under S 47 C P Code 
on such objections is appealable 
‘m JJ ) bansidhar shroff 
180 I C 8-5 B R 344“ 
11 R P 436 = 1939 PWK 86- 
A lit 1939 Pat 242 
" 8 47 — Appeal — Mortgage bond — Protision for 
instalment payment — Default clause giving mortgagee 
right to sue for whole amount in cate two consecutive 
kept in arrears — Default — Suit for 
ilmentt only— Decree— Salt — Objection 
not be subject to remaining m stain ei ti 
tppealabihty 

~ » cation of a decree obtained by a mort 

gagee for two overdue instalments under a mortgage 
deed which provides for instalments and contains a 
default clause giving the mortgagee a right to sue for the 
whole amount in case of default in payment of two 
consecutive instalments the mortgaged property is put up 
for sale if the mortgagor raises a 1 obje tion that the 
sale cannot be held subject to the remaining instalments 
of the mortgage debt that is a dispute between the parties 
arising out of execution and affecting the substantia) 
rights of the judgment debtor and the order on such 
objection is therefore appealahle QVadiworth J ) 
Subbayyaj Venkatasubbaj ya 50 LW 775= 
(1939) 2 MLJ932 
S 47 — Appeal— Necessary party— A iction pur - 

The auction parch a er is not a necessary party in a 
pro eeding arising under S 47, C P Code as between 
the parties to the 'nil, nor is his non joinder in an 
appeal from an order in *uch proceedings fatal to It 
(Grille and Niyogi, J/) AZHAR HUSSAIN v 
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O.T. CODE (1908). S. 47. 

Mohammad Shibli LI. e. (1939) Nag 618 = 
1939 SLJ. 270 - AJE 1939N«ff 183 
' S 47 — A f frit — Order on application under 
S 19 hftdrat Agriculturuit Relief A 1—It falls 

An order on an application under S. 19 of the Madras 
Agricultural* Relief Act made white no proceedings in 
excci. ion are pending it not appealable It cannot be 
considered to be a question onder S. 47, C P. Code, in 
the absence of any execution proceeding* {Burn and 
Stodart JJS MJBBARAlDU. In n 60 I. W 537 = 
1929 M W.N IICO (l)-vl939)2M L J 609(1) 
[AVer— Rules bate *m e been framed making sach 
orders appe.Ube | 

——8 47 — Appeal — Order Inn png It gal re presen 
taints of Je< eased decree-holder on rtcord in execution — 
Appealability. 

An order on application in execution to bring the 
legal rcpre*cntamcs of a deceased decree holder on 
record fall, under S 47, and i» appealable and proti- 
sions of (J 22. Hr. 12. 3 and 4 are not applicable. 

{Dm. J Coni T 

LLE (1933) Ear 

S. 47 and 0 

tale ot mortgaged f 
affealaile. 


0. P. CODE (1908). S. 47. 

I the order in effect is essentially an order which ought to 
be made under S. 47, C. P Code, and is, therefore, 
appealable. (Edgley, J ) NlBARAN CHANDRA v. SK. 

1 Bf. Lata Li 43 C W.N 419 = A I.R 1939 Cal 334. 

S 47 — Affeal — Order settling termt of sate pro- 

elinatton — Affeal — Decision on rights and liabilities 
of parties vi ih regard to execution — Res judicata— 
Omxtnon to appeal — If can be objected to at later 
stage 

It it well established that the mere settlement of the 
terms of a proclamation of sale, where no dispute bet- 


terms of the proclamation the parties put into issue a 
question affecting their relative rights and liabilities with 
regard to execution, and this matter is heard and decid- 
ed, that decision is a judicial decision, and the parties 
will not be allowed in the course of execution to canvass 
the same matter again The party aggrieved by that 
* ...... anc j does not jj 0 

se the matter at a later 
ASIVAYA Mudaliar i>. 

60 LW. 678= 

■ ■ =(1939) 2 hi. Is 3 782. 

8 4V — Appeal —Urd-r that executing Court had 

' ' ' ' ‘ ‘ * of judgment- 


3 47 —Appeal — Order for repayment of purchase 

money to au'tion-pnrchaier under O. 21, R. 93, on 
tale being tel and t— Appealability. 

An order on an application by the auction-purchaser 
under O. 21. It. 93, C. P. Code, for repayment of the 


dings decides a 
lilies of the par- 
ly the decree, it 
decree. But 
efer to the con- 
e section. The 
wer to hear the 
under S. 47, is 

an order which hnally and conclusively determines, so 
far as the Court pasting such order is concerned, a very 
Important and substantial right w hich, according to the 
decree holder, the Court had no jurisdiction to make. 
The decision is one of substance and is not an ordinary 


between toe decree holder ■ * 

Hence the order is not one • 

C. J. and Somayya. /.) • 1 ■ 

Meyyappan Servai. 

1939 M.WN. 700 -AI.E 1939 Mad 740= 
(1939) 2 M L.J. 353. 


Ram Loll . //.) 

■ ■ Rehmat Bibi. 

' : 41 P.LR.555= 

Am. 1939 Lah. 177 
■3 47 — Appeal — Order transferring decree to 



• . • ... .nsmitting a decree for execution to 

<■ . i be said to be a purely ministerial 

■ . . ..... „ which amounts to the grant of 

Y. D. 1939 — 1 1 
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C P CODE (1908) S 47 

certificate and allows simultaneous execution proceedings 
to go on in more than one Court is not a mere minis* 
tenal order Such an order is a judicial order falling 
under S 47 C P Code and is appealable Such an 
order cannot be made without notice to the judgment 
debtor and without hearing him under O 21, R 6 C 
P Code ( Divatia /) LAKSHMAN Hari v V G 
VlRKAR 183 I C 333=12 R B 81 = 

41 Bom LB 481= A IB 1939 Bon 258 
— — S 47 — Appeal — Order i nder O 21 R 16 
An order pa sed under the provis ons of O 2l, R 16 


appeal therefore 1 es from the 
in revis on is incompetent 
KHIN MaUNG v S K R K> 


O P CODE (1908) S, 47 

judgment debtor whose legal representative he is 
{Dal ip Si i 
Mr REHl 

S 

lion by legal represet tahve of fudgn ent debtor based on 
independent till 

There is a clear distinction between a money decree 
and a mortgage decree in ca«es where the legal represen 
tative of the judgment debtor raises an objection which 
was not open to the judgment debtor but which is based 
the legal representative In the 
for the executing Court to 
al amount is to be recovered 
and which property if any 
« of the decree In the case 

thod of recovery is deter 
nd forms a part and parcel 
ii m by the judgment debtor 
hat certain property is not 
the mortgage decree is a 


S 47— Appeal- " 

Appeal — Decision as to- 
Court or Collector— -If 


47 


Proceed ngs held under O 21 K 66 C P Code in AIR 1939 Lah 51 reversed ( Addison and Abdul 
relation to the proclamation of sale are not orders fall I Rashid //) LLOYDS Bank Ltd Lahore v Mt 
ing under S 47 and are therefore not appealable but REHMAT Bibi 41 P L R 533= 

an order as to whether a sale is to be held by the Court A IR 1939 Lah 178 

' ^ c r I e '"79 Lah 51] 

' le — Suit by 

irred 

on purchaser 
is compe 
Code The 

AIR 1939 Bom 526 I decree holder auction purchaser does not seek to get 

’3 47— Appeal— Rateable distnbut — ri a. I - « c j. «- . , * 

allowing in respect of money paid into Cour 

for judgment debtor — Appealability See > , 

S 73 41 Bo . • . . 


S 47 — Appeal — Sale Proclamation— Order re | 3 47 — Bar of nut— Award on arbitration— 

fusing to direct value of property to be stated in sale Court merely passing order directing award to be filed 

Proclamation— If decree ^ ^ * | — pj 0 judgment Passed in aeeordaree with award 

tiers eo -ered by 
order as decree 
opped from con 
‘ ‘ eeree — Approbate 


excess recovered — If relates to * 
satisfaction of decree See C I 
AND 47 

■ 3 47 — Applicability— M 


ng to an award 
lowing thereon 
directs that the 
aling the terms 
not executable 
J ecree A separate 
-s covered by the 
Code The fact 
decree and files 


though it would bind the legal representative as such it statute and the doctrine of approbate and reprobate 
does not b nd the legal representative who is asserting | cannot apply It appl es only to the conduct of parties, 
his own distinctive right as apart from the right of the and the conduct of the parties Is immaterial when the 
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C. P. CODE (190S\ S 47. 

ques'ion cf the legaliij of a document is concerned 
J > GaMSH SHASiURBHAT r. GanGaBAI. > 
181 1.0 608=11 R.E 317-= 41 Bom Li 170 = 
AIR 1939 Eon 114 
' S 47 —Bar of suit — Cimpremue embodied in 
deer ee— ‘Suit to enforce compromise — Maintainability 
The plaintiff instituted a sail against the defendant 
for a declaration of his title to a moiety share of a 
certain estate pui chased by the latter The soil culnu 
nateo in a compromise which was made the basis of a . 
decree. Under the compromise the defendant was 
declared the full owner of the estate but he was to grant 
a moura’hi lea-e in respect of the 8 annas share of the 
came to the plaintiff. As the defendant did not execute 
the mou'Oiii patta, the plaintiff brought a «ult for 
specific performance 

Held. that the compromi-e ‘ought to be enforced was 
within the scope of the precious suit and hence came 
within the operative part of the decrte that was pa«sed 
therein, that the itmedy of the plaintiff was by way of 
execution of that decree and that, therefore, the suit 
was barred under S. 47, C. V Code, {fifukktma aid 
Lot! fur Hikman, JJ ) RA8INDRA N'aiH KOV f. 
DhireNoka Nath kov. 43 c XV N. 1007= 

70 O L J, 28C. 

— — S 47— Bar of suit — Compromise not an adjust- 


C P. CODE (1908), S. 47. 

— S 47 — Bar of inif — Execution tali — Purchase ty 
dtcrtt-holdtr — Failure to taie delitery of possession • — 
Prcftrty held ty tenant of tudgment debtor from before 
attachment — Surrender by tenant to tudgment -debtor 
after sale — Subsequent leate by tudgment debtor to 
another — Suit for possession by decree-holder's assignee 
against iud gment-debtor and tenant — Maintainabi- 
lity , 

A decree holder purchaser cannot of course institute a 
suit for recot ery of possession from the judgment debtor 
or some one who stands in the shoes of the judgment- 
debtor, and his remedy is confined to three years. But 
wheie the property sold in execution has been held by a 
tenant under the judgment-debtor from before the date 
of attachment of the property in execution, and subse- 
quent to the sale the tenant surrenders the property to 
the judgment-debtor who again leases it to another, the 
decree holder purcha'er who has not obtained either 
actual or symbolical possession after the execution 
sale, or hi- assignee can maintain a suit for possession 
against the judgment debtor and his tenant. S 47, C. 
P Code, does not bar such a suit, because the judgment 
debtor by the surrender does not obtain possession in 
the same capacity as he held it at the time of the execu- 
I lion sale, (teach, C J , ll’adsu>orth and Knshnaswamy 
Alyangar, J ) KRISHNA IYER V SUBRAMANIA 


on a promissory note executed by the plitntig In favour 
of the defendants. Consent decrees were passed on both 
the suns for equal amounts as a result of an agreement 
between the parties to the effect that the amount due on 
each was to be equalised, and the amounts of the two 


— “ — S. 47— Bar of suit— Objection by legal represen- 
tatme of tudgment-debtor in personal capacity— Dn- 
missal of— Bight of suit- C P. Code, 0.21, Pr. 58 
and 63. 

If a person has two capacities, there it no reason why 


to such a ■ " 

Sahu ». ■ ..... 

"i 1 ' 


some of the 
their shares 
scree content, 
specific im 
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C P CODE (1908) S 47 

moveable properly, bat after the decree, the property is J 
lost, and money was acquired in Us stead, and that . 


1 1 3 47 — Bar of suit— Representative — Purchaser 

from auction purchaser at sale in execution of money 
decree — Application for delivery —Obstru lion by pur 
chaser in execution of money decree in another small 
cause suit — Dismissal of application— Suit for pos 
session — Bar of 

The second plaintiff had a mortgage over the pro 
perty of a joint Hindu family consisting of an 
two minor members He sued on the mortgagi 
a decree on 23 —l — 1928 in execution of 
property was put up for sale and purchase 
second plaintiff himself on 1 — 5—1931 He got deli | 
very in execution of the properly exetpt one uem with ( 
regard to which he was obstructed by the defendant I 
and an application by the second plaintiff for removal of I 
resistance was dismissed On 6—9 — 1931 second plain ' 
tiff sold all his rights to the first plaintiff who 
on 17—10—1931 applied for removal of the 
obstruction of the defendant with regard to the one 
item which had not been delivered to the second plaintiff I 
Put that application was also dismissed on 6—1 — 1932 
The defendant who was the obstruc or claimed title to 
the item in dispute under a purchase m execution of a 
small cause decree obtained by a stranger against the 


C P CODE U908) S 47 

S 47 — Bar of suit— Second suit for same relief 
and on same cause of action and between same parties— 
»C I - *-|ity gee C P Code Ss 11 AND 47 

41 Bom Jj E 497. 

■ — Bar of luis—Suit for possession by 

r auction p trehaser 

Where a decree holder, who is him'elf the auction 
purchaser at a Court sale held in execution of bis decree 
seeks to get possession of the purchased property, he 
does not do so in execution of his decree but by virtue 
of the title acquired as purchaser, his claim based on 
such title not relating to the execution dischargeor 
satisfaction of the decree and the provisions of S 47 
" “ - 1 lit for posses 

tDAR MAL V 

• ■ ■ C ) Lah 295= 

’LB E16 = 
A I.E 1939 Lah 211 

“■ -3 47 — Bar of iuit — Suit for possession of land 
~~ Execution barred— Second suit — Maintainability — 
Land on river bank sub/eet to ann ial inundation during 
rainy season by reason of flooding of river — If dll 
Poisemon of defenlant or constructive possession of 
P amt iff 

A decree obtained by a person for possession of land, 
which t» left unexecuted by leaving the d*fendants in 
possession until the execution of the decree is barred by 
limitation, bars a second suit for possession by reason 
of S 47 C P Code The fact that the land ts on the 
banks of a river which spills over its bank during the 


mortgage decree I he plain' 
against the defendant for lecovi 
had not b-en delivered to them 
Held, that the first plaintiff 
the auction purchaser, and the 
sentstive of the mortgagors. 


A IE 1939 Pat 260 
S 47 — Bar of suit— Wrong inclusion of pro- 
perty in tale certificate — Remedy— Suit for correction, 
i obstacle by way of limitation or | tf Ues 


Code there being t 
otherwise, on p 
be required (i 
ArumuohaM 

A I E 1 ■■ ■ 1 . 

S 47— 

for and the 
under 0 21 / 

that property l 
ability 

Where after - - 

actual attachment the property sought 
transferred by a sale deed to a third per 
chaser thereupon preferred a claim unc 
C P Code and the property was re ,io u . 

attachment by the executing Court, it is certainly open 
to the decree holder to file a separate suit to get it J 
declared that 
sold In execut 
that such a sr 

and Vernta _ 

PaNDEV 
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C. P CODE Cl 908), B 47. 

Srscnt. BUDDMU Lal. 1939 0AGl8 = 

. 19S9A-WR tec) 91 « 1939 0 W.N. 653 
- — . S (7— Court — Description of pro- 
perty m decree tnecrrec*— Amendment — Potter of exe- 
cuting Court— Refusal by Court failing decree to amend 
—Affeaiatitity -C P. Code, 6 151 and O 43, A’ 1. 

\\ here the de'ciiption of property directed to be 
sold b> a mortgage decree i« incorrect, in tbe 
decree itself, the executing Court has no power 10 
amend or rectify it Ii is only the Court which passed 
the decree that can correct the mistake in the exercise 
of it* inherent poner under S l5l. C 1* Code. Ii it 
corrects the mistake and amend' the decree, the amend- 
ed decree is appealable but if it relu'e' to do »o, the 
order of refusal is not a decree and is not appealable 
Nor would an appeal lie again*! the order oncer O 43, 

R. l, as it is net one oi the orders mentioned in that 

rule. ( Letur . J ) KRlSHNAYA PARBHAYA t 
MCCHRAJ PAPAKAM. 41 Bom L B 1170 

3 47 — Execution froeetdtngs— Order for tram 
fer of decree made ex partt — Judgment debtor' t right 
to prefer ob/e.tiom 

The judgment debtor can prefer objections under 

S. 47, at any stage of tte execution proceedings. Tho*e 
objections hate to be determined on their merits, unless 
a particular objection bad been adjudicated upon by the | 


O.P. CODE (1908) S 47. 

that the creditor may perhaps hate a separate suit Is to 
misread the Code, which by requiring allsuch matters to 
be dealt with ir> execution discloses a broader view and 
functions of an executing Court, ( Sir George Aaniw.) 
Ou d»i commercial Bank, Ltd r. Bind basini 
KUER 66 I A 84 = 14 Luck 182= 

I LB (1939) Ear. 136 (F C )=ll B P C 176« 
69 0LJ 317 = 60 L W 39 = 1939 A L J 481 = 
41 Bom LB 708 = 1839 PW N 784 « 
1939 M IV N 692= 1939 OWN 313 = 
43 OWN. 601=1801 0 378 = 1939 BD 208 = 
1939 0 LB 187 = 1939 0 A 352= 
1939 AWE (PC)43 = 6EB 476 = 
A IB 1939 PC 80 = (19S9) 1MLJ 652 (P.C). 

S 47 — Net e nary fa> ties— Petition against 

order damming attrition to attach, ibihty of property — 
Auction- pun hater — If necessary party 

An auction purchaser is not a nece«*ary party to an 
application for revision filed aeainst an order dismissing 
an objection oi the judgment debtor to the attachabihty 
ol the property ( Addison . J.) Inayai v KaRTYAR 
51NCH. 41 P.L B 288 = A I B 1939 Lah 256. 

— — B. 47 — Partus and representatives — Execution 
of decree stayed on judgment debtor executing security 
bond— Another decree holder attaching property covered 
by bend and purchasing it in execution — if representa 


A IB 1939 Cal. 651. 
8 47 — 1 Executing Court — Powers — Contract 
at to rights and obligations under decree— Enforce- 
ability— Bar of separate suit. 

Tbe C. 1 . Code contains no general restriction of the 


may fall to be determined by the executing Court. A 1 
fair and ordinary bargain for time in consideration of a 
reasonable rate of Interest, cannot be regarded as an 
attempt to give Jurisdiction to a Court to amend or vary 
the decree It has its effect on the parties’ rights under 
the decree and the executing Court under S. 47, C. P 

«--v 1. Imi hrhmnu. I« W«riin Wl — a •- 


he is a representative of the judgment- 
the meaning of S. 47, C. P. Code. 
(Mount Ah end Muter , //.) UPENDRA LAL PAL V. 
BINOD Lal Pal. 43 0W.N 1100. 

S. 47 — Partus and representatives — Purchaser 

from /udgment debtor during attachment — If represen- 
tative of tudgment debtor, 

\ nn.rk.... e—~ 1 . A — "it-debtor of property 


S. 47 — Parties and their representatives — 'Repre- 
sentatives' — Who are included — Their position, tf stmt 
lar to that of ihebait. 

The term ’representatives* occurring m S. 47, C. P. 
Code, includes not only legal representatives in the 
sense ol heirs, executors or administrators, but also 


Court will not have occasion to enforce it execution | sentative of an ideal person, namely, the idol 
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C P CODE (1908), S 47 

—Decree passed against them tn personal capacity— 
Suit dismissed against then as shebasts — Such defen 
dants, if parties to suit— -Objection by them to sale on 
ground that property is debutter — Maintainability 
In a mortgage «utt some of the defendants were 
Impleaded both in their personal capacity and as shebaits 
of an idol The Court passed a decree against them in 
their personal capacity and dismissed the suit as against 
'i“~ "" ' “ *■ ‘ J J ' ■ by 

■ sale 


relating to execut on and as they in their capacity as 
shebaits were by virtue of the Explanation to S 47, 
sale was mam 
/ ) SAILENDRA 
•* • ■■ 43 0 WN 371 

■ 1 *» *<’ — r arises to suit— Proper Party against 

whom no retief it claimed— Objection by him tn execu- 
tion dismissed— Right of suit 

* *" r but who 

>e deemed 
47, C P 


C P CODE (1908) S 47 

attaching a car is bound to give the owner every aid in 
recovering it w hen the attachment has been removed 
(Norman, I C^S ) SURAJ MAL v K At LASH 

1939 AML J 25 
— — S 47 — Q ust ions relating to execution — IVhat 
constitute 

Where on the one hand the decree holder alleges that 
a particular property m the possession of a pariy to the 
decree can be proceeded against in execution, and the 
judgment debtor or his legal representative, as the case 
may be states that it cannot b» that precisely is the type 
of question that must be settled only under S 47, C P 
Code li 
DHURPA 


3 47 — Representative’ 1 — Hindu widow — Suit 

against by husband s creditor for recovery of debt out of 
estate — Surrender of whole estate by widow tn favour 
of daughters pending Suit-Subsequent decree against 
widow— Attachment and sale of estate — Suit bydeugh 
ters to declare property not liable to attachment and sale 
—If barred 

A transferee of the interest of a party b*fore a decree 


against a certain property is di 
way of appeal He cannot ins 

R 63, C P Code although his objection was dismissed 
nnder O 2l R 58 ( Abdul Rashid, /) MALAR 
CHAND v IlARl CHAND KlSHEft Chand 

18310 816 = 12 RL 140 = 41 PLR 126 = 
A IE 1939 Lah 207 
‘® ¥1— Parties to suit— Property held by juJg 
men! debtor elaimed to be wakf- Question as to— If one 
between partus 

The question as to whether the property held by a 
judgment debtor, which is sought to be sold in execution 
of a decree is wakf property, in which the judgment- 
debtor has no beneficial interest, is a question arising 
between parties to the suit in which the decree wat 
passed and can be determined in execution proceedings 
( Tyabu /) IfEMRAJ Radhowji v Shahbhan 
179 I C 692 = 11 E S 148-AIR 1939Slnd22 

s 47 —Qieshon relating to execution— Decree 

against assets of deceased— Objection that attached Pro 
petty was not an asset of the deceased — If one under 
S 47 

Where in the case of a decree against the legal repre 
sentatives in respect of the assets of a deceased a pur 
chaser from such legal representatives after the 
attachment of the property, obj-cts to its attachment in 
execution of the decree against the legal representa- 
tives, on the ground that it was not pait of the assets of 
the deceased he is raising a question which relates to 
the execution of the decree In the suit which clearly 
falls under 9 47 p CnA* fr, tf* —j nr 

m ■ ■ 


the estate m his hands, surrenders the entire estate in 
favour of her daughters and a de ree is subsequently 
passed against the widow, the daughters are not the 
representatives of the widow within the meaning of 
S 47, so as to bar a suit by them for a declaration 
that the property is not liable to attachment and sale tn 
execution of the decree against the widow (Sen /) 
Shivu Shidda Chaugula v Lakmichahd Tula 
/ARAM KotHARI 41 Bom L E 1007w 

AIR 1939 Bom 496 

S 47 and O 21, E 2 —Scope— Ad, ustment of 

decree by executory agreement— V jti hty— Agreement 
varying time or manner of enforcement of decree and 
agreement totally adjusting and immediately extm 
gulihmg decree — Distinction — Application to execute 
decree on ground of repudiation of agreement— Plan* 
tai liability 

A decree can be adjusted or extinguished by an 
executory agreement if that is the intention of the 
parties A compromise agreement varying the time or 
manner of enforcement of a decree may be a partial 
adjustment of a decree and can therefoie be enforced 
in execution proceedings in satisfaction of that part of 
the decree which remains jet unsatisfied, but if the com- 
promise agreement is a total adjustment of a decree, 
though that agreement may be the subject-matter of a 
separate suit it cannot be enforced in execution of a 
decree which Is totally adjusted or satisfied Where it 



bits — Release from atta hme it— Return of property —If 
coo 4t decided by a-sep irate suit 

Where a car was attached in execution of a decree 
and sub equtntly as a result of an agreement between 
the parties the car was released from atta hment, the 
master of the return of the car is patently a question 
relating to the exe-ution of the decree arising between 
the decree holder and the judgment debtor and has 
therefore to be determined by the C ourt executing the 
decree and not by a separate suit Further a Court 


who was to release the other mortgaged property, and 
that it was the intention of the parties that this new 
contract was to extinguish the rights and liabilities 
under the decree, it must be held that there was an 
immediate extinguishment and total adju tment of the 
decree and not an extinguishment dependent on some 
future contingency An application for execution of 
the original decree on the basis of a repudiation of such 
an agreement has to be rej“cted by the ex-cuting 
Court which can order the adjustment to b» re orde I 
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C. P. CODE (1903), S. 47 

(Omi. J.C. and Le-bi, /) LAC!! HUM AL t. ATTA 
Mahomed Khan. ILE (1939) Kar 725 = 

AJ E 1939 Sind 313. 

S 47 — Set ft — Application Co set aside daree on 
[round ef death of plaintiff before hearing ant deem on 
n suit— Competency. 

The executing Court cannot set a'ide a decree on the 
pound that it l* null and void, but it is op<*n to that 
Court to *ee whether the decree under cxecutun was or 
was not null and void. The question whether a decree 
1$ noli and void on the ground of the death of a part) is 
one which can be rai«ed in execution, and it is open to a 
Judgment-debtor to apply under S 47 C P Code, to 
hare an execution sale «et aside on the gtoand that the 
plam'i'fhad died before the hearing and decision of the 
suit and therefore the decree pa c *ed therein is null and 
Toid. (Dhasle and Rowland, JJ ) RAM KHELAWAN i 
RAMUDAR ChOUDHUBY. 182 IC. 208 = 

SEE 732~12E-P.9-A.IE 1939 Pat 634 
" S 47 — Scope — Applications under S» 19 and 20, 
Madras Agriculturists' Relief Act— If fall under S 47, | 
C P, Code Set Madras Agriculturists’ relief 
ACT, S;> 19 and 20. 60 L.W. 851*= 

{1939)2 M.LJ. 853. 

S 47 — Scope— OSf ref ion after confirmation of 
t alt— Mat fitai nobihty. 

An objection under 5. 47, C. P. Code, to the effect 
that the sale should be *et aside, Cannot be taken after 


—— — 8. 47 — Scope— Obi eetion to attaehabilsty ot pro 
ptrty by legal represenlatites of deceased debtor sued at 
ruth. 

An objection that a certain property is exempt from 
attachment under S fO. C. P. Code (read with S. 35 
of the Panjab Relief of Indebtedness Act) raised by the 
legal representative of a deceased debtor, against whom 

a ■■ - J -- 

d- 

d! ■ 

I! I ' 1 . 

S 47 — Scope — Obi eetion under S. 60 after tale I 


0 P CODE (1908), S 47. 

AMENDED IN RoMBAY), SCH. I, AR1. 1 AND SCH. XI, 
ART. 11. AlJt, 1939 Sind 161 (FB.). 

S 47 —Scope — Plea ot debtor — Instalment 

m -rlgage bond — Default clause giving right to sue for 
| whole amount on default in payment of two coi.seeutive 
instalments — Default — Suit for ote'due instalments 
Only — Decree for sale—-Exeiutson~Plea that suit 
sh uld have been for whole amount — Competency 

Wherein a suit on a mortgage bond providing for 
paj ment in instalments with a default clause giving the 
mortgagee the right to sue for the whole amount in case 
of default in pnyirent of two con'ecutive instalments, 
the mortgagee claim, the amount of the defaulted instal- 
ments only and the Court passes a decree making the 
property liable to be sold for the amount due in respect 
of ihe two instalments alone, it is not open to the 
mortgagor to plead in execution that the mortgagee 
ought to hate sued for the entire amount due on the 
mortgage, and that the mortgagee not having done so, 
Ihe sale cannot be held subject to the remaining instal- 
ments of the mortgage debt in respect of which no suit 
has been filed The objection is really not one to the 
manner of execution so much as to the decree which has 
been obtained, and must therefore be raised in the suit 
itself and not in the process of execution. ( Wadsworth , 
J.) SUBBAYVA t>. VENKATASUBBAYYA 

60 L.W. 776. 

11 -S VI— Scop-.— Question if attached property 
, btor or hit son— Decree obtained 

■ • sensing e-tate of deceased 


ba> 

decea«eo, tan- unuet a.lr.ui. Loue, anti tan be 
raised up to the date of the confirmation of the sale. 
(Addison,/.) INAYAT v KARTAR SlNGH. 

41 PER 288 = AIE 1939 Lab. 256 
S. 47 (2) — Conversion — Appellate Court, if can 
exercise power. 


8. 47 (3) and O 21, E 16 — Appeal — Order die. 


tion under b. 90 l I)l<; falls under b. 47, \V i • — s, _, ta represcn . 

objection is raised before the sale is confirmee this section 

doty of the Court to decide it and to see if it ■ , meaning that 

diction to veil the property. If it has no Junsd ,, ion whether a 

is it» duty to end the execution proceed”"' Rw »i»o- 7 i - - - *- — ar • * — * . — »- •- 

to confirm the sale which so far has . , 


■ 436 = satisfaction* of that decree is concerned. (Slone, C.J, 

- - H3. and Bose, J ) SHALIGRAVt t>. DHURPATI. 

S 47-Scope— Order under O 21. R SO (2) and I.LB. (1939) Nag 165=1939 N.LJ.82» 

<3) — If falls under S 47. Set COURT Fees ACT (AS 182 LC 285= 12 B.N. 6=A.I.E.1989 Nag. 117. 
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C, P. CODE (1908), S 48. j 

— S 48 — Applicability — Application to revtie a 

prior application— Compromise of execution proceedings 
— Failure to carry out term i — Application to continue 
execution — If one for r envoi, 

S 48, C P Code, bars only a fre*-h application lor 
execution and not an application by which a pnor exe- 
cution application is revived. Where certain execution 
proceedings were compromised and on the failure of the 
judgment debtor to pay the instalments as agreed the 
decree holder applies for continue 
execution application, the bar under ‘ 
to it It is clearly an application to 
application which remained suspend 
{Zta ul Hasan and Bennett, J J ) ■ 

Pyare Lal 1939 OWN 94 ; • 

1939 O A 817= IS: * 

1939 A W.K (C C ) 240 i 
" " *S 4 8 — Apphcabtl ily — Decree not capable of exe- 
cution until the happening of <i contingency — Execution 
— Starting point of limitation. 

S 48 ~ ~ - 


— ■ t>. 48 — Scope — If controlled byS. 15, Limitation 

Act See LIMITATION ACT, S 15. 

40 Bom L R 1278. 
• • S 48 and Limitation Act S 6— Period of \t 


piouiuiiing any application, alter the fiist, which is made 
more than 12 years alter the date o! the decree. S. 48, 
C. P Code, therefore dearly controls Art 182 If the 
period of 12 years fixed by S. 48 is allowed to be 


TION AC 



' period 

i*, >, i, uiuv me utiree sought to be 
executed" cannot be interpreted as mean'”" »•*» ■>—- 
as amended (James and Rowland, J J ) ' • 

v. Harihar Gm 18 Fat 395—19391 • 

AIR IS 

— — 1 S 48 — 'Fresh application' — Tes 
and not form. 

The question of the character of an appli. 


ne ne t-onsniereu n substitution of one decree for another or 
start- ! an y material alteration m the decree which the Civil 
Procedure Code foibids But where the parlies, keeping 
the decretal liability unaltered enter Into a compromtse 
by which the method of satisfying the decree is changed 
and the executing Court by its order records the com- 
promise and directs the parties to act upon it, the order 
must be deemed to be a “subsequent order to pav" 


ini. | assets, if necessary 


application (Sir George Pan it h ) OUDH COM- 
MERCIAL BaNK, LTD v Bind Basni Kuer. 

1 66 I A 84 = 14 Luck 192 = 

ILR (19S9) Ear 136 (P C )=11R P C 178 = 
69CLJ 317 = 60 LW 39 = 1939 ALJ 481 = 
41 Bom LB. 708=1939 MW H. 692= 
1939 P W N 784= 1 
1939 0 WN 1 - ■■ . 

18010 378=1939 RD 2 

1939 0 ■ ■ 1 

1939 A WE (PC) 43* * 

(193 

— — S 48— Scope — Exec u tic 
perly filed within 12 years— 

Court 

\ Ordinarily an execution application which has rot been 
propet ty made within the 12 years' period prescribed by 
S. 48, C. P Code, should not be allowed to be amended j 
so as to deptive the respondent of right of putting for- 


possession of the estate or even whether the deceased 
left any estate The extent of liability has to be decid- 
ed in execution (D R. Norman ) SRI LAL v MST. 
JHAMKU 1939 A ML J 69. 

S3 50, 52 and 63 — Scope and effect of— Hindu 

father — Death undivided from son — Administration 
j suit by creditor— Alai ntai liability j« the absence of 

s suit for the admi- 
I Hindu who was 
no property apart 
There is nothing- 
iich would sustain 
Hindu father dies 
{Leach, C J. and 


esemayya, ' * *’ — ' * ~ 

CHETTIAJ 

1 * . ■ ■ ■ ■ 
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C. P. CODE (1903). S. 51. 

S 51 and O 21, R 11. and O 40. E 1— 

Ext uttcm bs a ft** ntment ef rtcn ie r -Prrer ef Ccurt 

Appot tmeni of a receiver for the purpo«e of execu- 
tion of a deciee has l-en hel 1 to I** equitable execution 
It i* not a'way* re^f'-att hat legal exr u'i >n should be 
exhausted lielnre eqtuuLle Mention by tfis mode is 
resorted to Where the decree debt would rot only be 
utisSrd as to any other nay and at the ome time the 
ludgm'rt-flebtor ■» til l* saved ftom great proeptcuve 
loss, a Court may appoint a receiver It can also be 
made where the intere-ts of both the jidgment-dtbior 
and decree holder can be safeguarded, or where that i« 
the only wav in vrhl.h the decree-holder can hope to 
realise his de w-e or any part of it. (Th mas, C J and 
JVrfr, J ) Jat Dtvtlr JiGDEONtRtH 

14 tuck 538° 180 I C 29-11 BO 226° 
1939 OA 249 = 1939 OLE 118 = 
1939 OWN 20G-A.IB 1939 Oudh 116 

~S 51 and 0*21. Br. 30 and 61 — scope — ‘'ale 

withent attachment— If nullity. her FXEClnrO'*' — 
Salt. 41 Bom LB 463. 

— " S 61, Proviso — Capacity of rud gment-debtor to 

pay— Determination of—Julgment-drbtor an agricul- 
tural— l/is agricultural lands and residential houses— 
If can tr taken m‘o account. 

Urd*r the n»wly introduced proviso to S 51. C. P. 
Code, in determining the question of the capacity of a 
Judgment debtor who is an agriculturist to pay the j 
amount of a decree, his agricultural lands and his | 
residential hou«es cannot be taken Into account. {Dm 
Mahomed, J ) ARtiUL If AMID 
183 I C. 133-12 EL 

3. 61. Proviso (b)— 

meant to pay Jett. 


C P. CODE (1908). S. 63 

tion proceedings that the debtor died leaving properties 
which came into the hands of his representatives, then 
it is for these representatives to account for tho«e pro- 
perties and if they fad to do so, they become personally 
liable to the extent of the assets not accounted for The 
principle of the section applies to a decree passed against 
a company which has taken over the entire assets and 
liabilities of another company when the latter went into 
liquid ition, and its liability is expressed in the form 
adopted in decrees against legal representatives of 
deceased persons As regards the mode of execution of 
suchade>ree u does not in principle difler from a 
decree pas-ed against ihe legal representatives of a per- 
son who has died a natural death. ( Mahomed floor 
ana nka.lt. JJ ) BARABUNI COAL CONCERN, LTD 
v Kam Chandra Makwaki 6 B R. 664 = 

181 LC 721=11 RP 626 = 20 PT..T 686 = 
AIR 1939 Pat 680 
— Ss 62 and 63 — Award agamic son at legal 
representatue of father— Execution against ancestral 
prefer! v in his hands — Permissibility 

If an award is made by the Registrar under the Co- 
oper alive Societies Act against a son as representing 
the estate of hn father, the ancestral property in the 
hands of the son and his ions is liable to be attached 
] and sold in execution of the award. ( Fail Ah and 
Parma. JJ ) SHEOSARAN SlNGH v . GaVA AMLA 
CO OPERATIVE SOCIETV. 6 B E. 600 = 

181 1 c. 612= 11 E P. 697= A I E 1939 Pat 600. 

S 62 — Decree against widow or legal 

representatue of deceased husband— Minor son not tm- 

legal repre- 
■band without 
‘r legal repre- 

. ■ ig upon fueb 


ItAl, 6 BE 16 = 11 EP 1B2 (1) = I 

1771 C. 797- A IE 1039 Pat 22. 

■ ■- —3 61, Proviso Cl.* (b )— Means o< judgment- 
debtor — Maintenance expenses of debtor — If mutt be j 
taken into account. 

In the calculation < ' 
for the purpose of S. 
necessary expenses ot 
and of his dependant* • 

deducted from nil 
JJ.) MAHOUFDN* 


HlPLE.lA/oA ijv.. laoir Jjatl 277. 


S 62 —Scope — Property devolving on hetr of 

debtor— Mortgage by heir— Priority cner debt due by 
de, eased. 

When properly devolves upon a heir it becomes me 


8 61. Provf , . 

deltor — Property under attschmint in execution of 
another decree — If can be taken into account. 

In the calculation of the means of the judgment- 
debtor for the purpose of cl. (4) of the ' ' 

C. P. Code, the value of the property 
in execution of another decree, canm . 

account. (Afhter and Khundkar, jj i MaHOMLU 
NABIBVKHSH V ABDUL BASED. 43 O.W.N 427. 
— 1 1 8 hi— Applicability— Decree passed against 

Company taking over assets and habshttes of another 
company. 


S 52 — Void alienation by legal reprc^CsL- 

Eight of decree holder to pursue property 

b 52, C P. Code, merely provides liar '■£ • j* 


which is void in law. the property h 

alienee could not be pursued ty ~jt e. J »'*• a— 

( Bhide.J.) JAGIR CHANDt. Baki, x ~ 

41PLE 36Z-AJZ T„v. S 
S Applicability „y Kir JZf f 


the assets they have taken. Consequent! . *.■ .... 

has obtained a decree for the payment o . , 

the property of the deceased, and proves m sue ezecu- i propenjr uevoivmg uyssrnrrs-- 
Y. D. 1939— ta 
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C V CODE (1908) 8 63 
equally apply to ancestral or joint family property which 
comes into the possess on of the son or other descendant 
on a partition between him and his father or ancestor 
It is deemed to be the property of the father or ancestor 
(judgment debtor) for the purpose and within the mean 
mg of S 53 C P Code There is nothing in S S3 
which limits the scone of 1 he enquiry or the remedy to 


— — S 63 — Legal representative — If includes Htniu 
son becoming owner of hit father's property by survivor 
ship 

The definition of the term legal 
include a son becoming owner of b 
by virtue of survivorship for he doe 
the estate of the deceased ana at ar 
intermeddles with the estate of the deceased lie as a 
Hindu son is legally bound to provide out of the estate 
which descends to him maintenance for those persons 
whom he late propr etor was legally or morally bound 
to maintain It cannot be said that the particular pro 
perty specifically charged for the maintenance can alone 
be proceeded against Accord ng to Hindu law the 
property inher ted bj the he r is liable for the mainten 
ance of the persons entitled to maintenance If a charge 
is placed upon a specified property it is only for the 
sake of convenience and it does not 
der of the right given by law on th 
( Almond J C and Seofi J ) AUTA ** 

JogindakKaur 18410 456 = 

Alia ivjj x eon 

“8 63— Scope — Mortgage decree aganst father — 

Plea by son that no debt exited— If precluded See 
HINDU I AW— Debts 1939 M W N 918 

— S 66 —Arrest where satarv not attachable — 

Propriety 

Where the salary o 
no portion of it woul 
Code to allow a dec 
arrest of * ich a judgr 
law rid culous (Z) 

Mohammad 

- -3 55 — Bond 

when ordered bu Cnirl — ( a irl Oermitt nv Aim to I 

ais 


C P CODE (1908) S 60 
The occupant of a bouse In an Isttmrari Estate, is 
entitled on eviction to remove the materials of the 
house and hence to that extent he has an attachable 
and saleable interest in the house (Z> R Nor man ) 
MOOL Chand v Durga Pfrshad 

1939 AMU 102 
— ■ S 60— Jagir— Grant to person to enjoy so long 
as any descendant should survive — Prohibition against 
transfer — Effect — Saleability m execution of money 
decree See GRANT — ALIENABILITY 18 Pat 370 

S 60 — Property — Preliminary decree for dissolu 

I hon of partnership and accounts — Attachabihty — Mode 
of attachment — 0 21 R 53 (4) 

A preliminary decree for dissolution of partnership 
■* * *■ v '■'“of attach- 

le though 
it never- 
1 as pro 
(4) and 

can be attached in the manner piovided therein (Fall 
Alt ant Chatter) t, JJ ) KATANSH! HlRJI BHOJRAJ v 
Tricumji Jiwandas 18 Pat 688 = 

1939 P W N 839 

3 60 — Railway employee— Policy in Mutual 

Relief Fund — Appointment of nominee — Effect— Decree 
against t nployee during It ft — At achment of amount 
unler policy after death— Suita inability 

A lailway employee who was a member of the Mutual 


during service and his creditors who had obtained a 
de ree against him m his lifetime proceeded to execute 
the decree by attachment of the amount of the policy of 
the decea ed in the hands of the fund 



executed by the surety if that bond provides that he 
should app“ar o ly when ordered by theCoirt if the 
Court has perm tied the judgment debtor to absent 
himself, and if he then absconds the bond cannot be en 
forced against the judgment debtor But if there is a 
disobed ence by the judgment debtor of an order of 
Court, whether exoress or implied to appear fnma 
facie the e urety is liable under the bond ( Davis JC 
and Tytb i /) Pfoples Bank, etc v Nanjkuam 
ILE (1939) Ear 401- AIE 1939 Sind 270 
S 60 — APpltcah‘1 ly to distraint S a 


S 63 House in Is’imrari Eihte — Itftchah 

hty 


3s 60 4 and Electricity Act S 6 (1)- 

Attachnent of property of licensee whose licence has 
been revok'd— C P Co<te how affected by the Electricity 
Act — Scope of S 5 (f) of the Electricity Act 

Where the judgment debtor is a 1 censee whose 
licence under the Electricity Act has been revoked the 
Court when it has to cons der whether under S 60 C 
P Code his property is or is not liable to attachment 
and sale in execution of the decree has to bear In tnind 
S 4 C T Code As the Electric ty Act is a special 
aw the provis ins under the C P Cole are subject to 
any ond lions regulat ng that pro edure by the provi* 
s ons of the Ele tr ciiy Act When a 1 ence is revoked 
certain provisions Jail down by S 5 of the Act have an 
imperat veeffect and under those pr vi«ions the licensee 
has the option of di posing the property of the under 
taking m such manner as he tl inks fit under Cl (/) 
only That clause is more or le s re-uluary and comes 
into operation only when the preceding provisions in the 
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C. P. CODE (1908), S. 60. 

earlier clauses have been complied with. ’ /qbal Ahmad 
ant Bn pa. ]J ) Radha Krishna Beni Prasad r. 
Kish u re Chand Shiva Charan Lal. 

1939 AU 933 = 1939 A.W R (n C ) 818. 

1 S 60 Prov 11) Cl (b) — Construction— 'Imple 
nun! 1 t f husbandry" — Engine or tP Oter-pump used by 
agriculturist tor irrigation of Held! 

The terra ‘implements of ha.bandrj’ in Cl (o) to ; 
Prov 11) to S. 60 should be inierpreted In a fair and 
reasonable ard even a generous «p!nt and notin a 
narrow and mean manner. The clause is not intended 
to force agriculturists back to primitive wa>s but to 
protect them in their livelihood as agriculturists by pre 
renting the a’tachment even of tho-e mechanical means I 


as 4't agtikuiuiiH an ■ lueietoie it Louies wnnin me 
term ‘implemenli of husbandry/ (Dim, J.C and 
Tyaljt, J ) UoharaM DALUMALv ROZI ShaMEE. 

IJsS (1939 1 Ear 499=281 1 C. 250= 

— It turn . . 

All the- .... 

(1), provijw. «ie uil .. e u.. u ei- - 

the exemptions provided thereunder are « 
and any man is entitled to all the benefits 
confined to one only. If he is qualified • 

(Bayuity, J .) Municipal Corpora 

Rangoon i>.k*m Behari. 1939 Rang 

AJ JJ. 1939 Rang 432. 

* 8 60 (1) (b) and (c)— ' ' Agriculturist — Test, ' 
The word 'agriculturist* in S. 60. C P.Code, may be 
defined as meaning a person who personally engages 
himselfin the occupation of tilling the soil and who 
derives his livelihood from that occupation and cannot or 
does not maintain himself from other sources. It Is not 
meant thereby that the sole source of his income or the 
main source of his income mu 
tilling the sod. No doubt in 1 
ready te*t would be aftorded 
source of income or the sole sou 
is not an absolutely correct 

whether a man personally engage? in tilling and whether 
this occupation l> essential to his maintenance (Daltp 
Singh, Monroe and Ram fusil. JJ ) NIHAL SINGH v. 
Sri Ram. 18110 261 = 12 R L. 190 = 

41PLE 560 = A IR 1039 Lah 388 (F B ) 

-3 60 (1)(C) — "Agriculturist'’ — Meaning of. 

Protection given by 3. 60 is intended to be given to 
those who are real tille«s of the land 
within the meaning of S 60, is a per« 
dependent for his living on tilling of soi 
maintain himself otherwise ; main, ch 
sources of income are not the proper tes 1 .. ,.,..1. . - . 

person chiming protection under S 60, is a large land- 


QarZa 180 I C 212 = 11 RL 636= ■ 

41 P.L R 225 = A I R. 1939 Lah 40 
* S 60 (1) (c) — 'A gn eulturht — Determination 

Cat us — Milenal time — Proptrty attached when in 
possession of le gat rtpresentali'e of debtor— Status of 
It got represent itive—If material. 

„ The question whether the judgment-debtor is an 
Agriculturist" within the meaning of S. 60, C. P. Code. 


0. P. CODE (1908), S. 60. 

has to be decided with reference to his status at the 
date of the attachment. If he becomes an agriculturist 
at the date of the attachment, bi3 property cannot be 
attached although at the time of the decree he was notan 
agriculturist Similarly if he ceases to be an agriculturist 
at the time of the attachment, his property can be 
attacbed although he was an agriculturist at the date of 
the decree. Where, therefore, property is attached 
while in possession of the legal representative of the 
debtor, it is the status of the legal representative and not 
that of the original debtor that determines the attach 
ability or otherwise of the property (Daltp Singh , /) 
Baldev Singii » Sher Singh 41 P LR 524 = 
A I.tt 1939 Lah 556. 
sgrieultunst — Dtsmt s- 
culton — Sons, sf can 

against a father of a 
joint family, the father objects to the sale of his house 
on the ground of its being exempted under S. 60 (1) (e), 
C. P. Code, from such a sale, but it is dismissed for 
default and the hou^e is sold, it is not open to the *oijs 


those 
n their 


A I.R 1939 All f 


<•//) 
602= 
521= 
431 = 
9 (F B ), 


8. 60 (l)(c)(as amended by Punjab Relief 

of Indebtedness Act )— House of insolvent— Exemp- 
tion 

If the insolvent was not engaged in the occupation of 
tilling the land on the date of order of his adjudication 
and there is nothing to indicate that he maintained 

». •• — — agriculture at that time, his 

1 attachment and sale under 
• as amended by the Punjab 

t. (Tek Ckmd J) AMAr 

•. * ■ 41 P LR 663 = 

A.I E. 1939 Lab. 537. 
- ■ S 60 (1) (cj as amended by S 35 of Punjab 

Relief of Indebtedness Act — Judgment debtor’s house 
lent to and occupied by his sons whs are independent 
Proprietors —Exemption form attachment. 

Where the house of the judgment-debtor was not 
occupied by him but was lent to and occupied by his 


Sultan v. Official Receiver. 182 I C 631= 
12 EL. 61 = 41 P.LR. 377(1)= 
AIR. 1939 Lah 50. 

■3 60 (1) (c) — Scope — Agriculturist loaning 
abjection to attachment and sate of house— Effect 

There is no statutory bar to an agriculturist volon 
tardy alienating his houses. The bar under S 60 is 
against the compulsory sale of such a bou«e In execution 
of a money decree. Where therefore an agriculturist 
waives objection to attachment and agrees to the sale of 
the houses in execution of the decree, S 60 does not 
protect the houses from attachment and sale. A.I.R. 
193S Lah. 164, Foil (Tek Chand. /) NATH A Singh 
o. Bh aG M AL. A.I S. 1939 Lah. 316 
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C P CODE (1908), 3 53 

equally apply to ancestral or joint family prop*rty which 
comes in o the possession of the son or other descendant 
on a partition between him and his father or ancestor 
It is deemed to be the property of the father or ancestor 
(judgment debtor) for the purpose and within the mean 
tng of S 53 C P Code There ts nothing in S 53 
which limits the score of the enquiry or the remedy to 


■ 11 S 53 — Legal representative— If includes Hindu 
son becoming owner of his fat hi r's property by survivor- 
thifi 

The definition of the term ‘legal representative” does 
include a son becoming owner of his father's property 
by virtue of survivorship for he does represent in law 
the estate of the deceased and at any rate it is he who 
intermeddles with the estate of the deceased He as a 
Hindu son ts legally bound to provide out of the estate 
which descends to him maintenance for those persons 
whom the late proprietor was legally or morally bound 
to maintain It cannot be said that the particular pro 
perty specifically charged for the maintenance can alone 
be proceeded against According to Hindu law the 
property inherited by the heir is liable for the mainten 
ance of the persons entitled to maintenance If a charge 
is placed upon a specified property it is only for the 
sake of convenience and it does not 
der of the right given by law on th 
( Almonl J C and Scofi J) AUTa 
JOGINDAR KaUR 184 I C 456 = 

Air, a 

— S 53— Scope — Mortgage decree against father — 

Plea by son that no debt exited— If precluded See 
Hindu l aw— Debts 1939 M W N 918 

S 55 — Arrest where salary not attachable — 

Propriety 

Where the salary of a judgment debtor is such that 
no portion of a would be attachable under S 60 C P 
Code to allow a dec 
arrest of such a judgr 
law ridiculous (D 
Mohammad 

3 55 — Bond 
when ordered by C 
absent himself — Latte 
under bond 

The fact that a judgment debtor i 
a person has stood surety absconds 
involve a breach of the condition 
executed by the surety if that bond provides that he 
should appear o ly when ordered by the Coirt, if the 
Court has permitted the judgment debtor to absent 
himself, and if he then absconds the bond cannot be en 
forced again't the judgment debtor Bat if there is a 
disobedience by the judgment debtor of an ore 
Court, whether express or implied to appear 
facte the surety is liable under the bond (Dsns 
andTyibt /) PEOPLE S BANK, FTC v NANlRi a i 
ILB (1939) Ear 401= AIR 1939 Sind 270 

S 60 — Applicability to distraint S o 

Distress is not permitted under C P Cod* and pro 
■visions of S 60 cannot be aopl ed by analogy to dist- 
raint (.Davit JC ani IVeston /) GhULAM 
KHADIRp MOHIWN HAM AHM0D 

ILR (1939) Kat 566* 184 I C 696* 
AIR 1933 Sind 276 

S 60 House in ftUmran Eitale — 4t tic halt 

hty 


C P CODE (1908), S 60 

The occupant of a bouse in an Istimran Estate, is 
entitled on eviction to remove the materials of the 
house and hence to that extent, he ha* an attachable 
and saleable interest in the house ( D R Norman ) 
MOOL CHAND v DURG4 Pfrshad 

1939 AML J 102 

— ■ S 60— Jagir— Grant to person to enjoy so long 

as any descendant should survive — Prohibition against 
transfer — Etfect— Saleability in execution of money 
decree See GRANT — ALIENABILITY 18 Pat 370 

- * 3 60 — Property — Preliminary decree ford taolu 
hon of partnership and accounts — Atlachabihty—Mode 
of attachment — O 21, R 53 (4) 

A preliminary decree for dissolution of partnership 
and for accounts is property which is capable of attach- 
ment within the meaning of S 60 C P Code though 
it may not be capable of immediate execution, It never- 
theless creates rights which must be regarded as pro 
perty Such a decree falls under O 21, R 53 (4) and 
can be attached in the manner pi ovided therein (Fall 
Ah a nd Chatter ft // ) F. AT AN SHI IIlRJl BHOJRAJ v 
TRICUMJI JivvandaS 18 Pat 688 = 

1939 P W N 839 
• 3 60 — Railway employee — Policy in Mutual 
Relief Fund— Appointment of nominee— Effect— Decree 
against employee during life — At achmcnt of amount 
under policy after death— Sustainability 

A i ail way employee who was a member of the Mutual 


during service and his creditors who had obtained a 
de-ree against him in his lifetime proceeded to execute 
the decree by attachment of the amount of the policy of 
the deceased in the hands of the fund 

Held that th* deceased had no interest in the Relief 
Fund which passed on his death to his legal represents 
lives as the ownership of the R*hef Fund and therefore 


3s 60 4 and Electricity Act S 6 (f)- 

Attachment of property of Itcentee whose licence hat 
been revok'd — C P Cote how affected by the Electricity 
Act — Scope <»/ -S* 5 (f) of th • Electricity Act 
’ 1 1 _ j u "see whose 

voiced, the 
S 60 C 
attachment 

and sate in execution of the decree has to bear in mind 
S 4 C P Code As the Electricity Act is a special 
aw the provi s on s under the C P Co le are subject to 
any ond tions regulating that procedure by the provi- 
s ons of the Ele tricity Act When a licence is revoked 
certain provisions laid down by S 5 of the Act have an 
imperative effect and under those pr visions the licensee 
. ' 1 L der- 

(/) 

the 
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C P. CODE (1908). 3. 60. 

earlier clauses have been complied with. ‘ Igbal Ahmad 
an/ Baipai. JJ ) Radha Krishna Beni Prasad v. 
Kt shore Chan d Shiva Charan Lal. 

1939 ALJ 933-1939 A WE. (HC ) 848 
— -S 60 Prov vl). Cffb) — Construction — ‘/tuple- 
wuntt it husbandry'' — Engine or water-pump used by 
agriculturist f Or irrigation of lulls 

The term ‘implements of husbandry* in Cl fe) to 
Prov 1 1) to S. 60 should be interpreted in a fair and 
reasonable ard even a generous «pim and notm a 
narrow and mean manner. The clause is not intended 
to force agriculturist* back to primitive wa ys but to 
protect them in their livelihood as agriculturists b> pre 
renting the attachment even of lho>e mechanical means 
whereby they plough and irrigate and cultivate the »oil 
and obtain their livelihood a* agriculturists An engine 
or a waier-pump is necessary for the agriculturist to 
irrigate and cultivate his fields and earn his livelihood 
as an agriculturist an 1 therefore it comes within the 
term implements of husbandry.* ( Dnts , JC and 
Train. J) Udharaw Dalumalu RoziShambe 
UE (1939 1 Kar 499-1811.0 250 = 


C P. CODE (1908), 3. 60 

has to be decided with reference to his status at the 
date of the attachment If he becomes an agriculturist 
at the date of the attachment, his property cannot be 
attached although at the time of the decree he was not an 
agriculturist Similarly if he ceases to be an agriculturist 
at the time of the attachment, his property can be 
attached although he was an agriculturist at the date of 
the decree. Where, therefore, property is attached 
while in possession of the legal representative of the 
debtor, it i» the status of the legal representative and not 
that of the original debtor that determines the attach- 
ability or otherwise of the property (DahpSmgh, /) 
Baldev Sjncjj V. SHEft Sjnch 41 PIE 524 = 
A I » 1939 Lah 556. 
S 60(l)(c) — House of agriculturist — Dismis- 
sal of father’s eb/ection in execution — Sons, if can 
re-agitate it, by separate suit 

Where in execution of a decree agam't a father of a 
joint family, the father objects to the sale of his house 
on the ground of its being exempted under S. 60 (I) (c), 
J C. P. Code, from such a sale, but it is dismissed for 
I default and the hou^e is sold, it is not open to the *ons 


—If tun. . ' 

All the sun «eau» iuim... b .i„ .. v d, ytJ ^ 

(1), proviso, C P. Cole, are on the same footing, and 
the exemptions provided thereunder are cumulative, 
and any man is entitled to all the benefits and not 
confined to one onfy, ff he is qualified to do so 
(, Bagulty , J) MUNICIPAL CORPORATION »>F 
RANGOON RAM BeHARI. 1939 RangLB 501 = 
AJJE 1939 Rang 432. 

S 60 (1) (b) and (c)— ' Agriculturist' — Test. 

The word ‘agriculturist* in S. 60. C P. Code, may be 
define 1 as meaning a person who personally engages 
himself in the occupation of titling the soil and who 
derives his livelihood from that occupation and cannot or 
does not maintain himself from other sources It is not 

meant thereby that the sole sour-- -*«■- • — •*■«> 

main source of his income mu 
tilling the soil No doubt In t 
ready te«_t would be afforded 
source of income or the sole soui 
is not an absolutely correct 

whether a man personally engages in tilling and whether 
this oc'-npaiion i* essential lo his maintenance (Dohp 
Singh. Monroe and Ham Lal l, JJ ) NIHAL SlNCH v 
SRI RAM. 18110 261 = 12 EL 190 = 

41 PER. 560= A IE 1939 Lab 388 (PE) 
— 3 60 (life) — ''Agriculturist" — Meaning of. 
Protection given by S. 60 is intended to be given to 
those who are real title's of the land ‘ ' ' * 

within the meaning of S 60. is a pers 
dependent for his living on tilling of so 
maintain himself otherwise , main, cl 


ueing mat inasmum as me laiuei uau itplwunuj me 
sons in the execution proceeding*, the decisions in those 
pro-etdings are as much binding on them as on their 
father. (Th->m, C.J , Co/hster and Ganga N>th, //.) 

"‘I) All 602= 

■ ' ‘ ! ‘ ‘ >LR 521 = 

■ ‘ ■ ‘ HO )431 = 

Alii Ittou An 399 (FB) 


3.60 (l)(c)(as amended by Punjab Relief 

of Indebtedness Act )— House of insolvent— Exemp- 
li the insolvent was not engaged in the occupation of 
tilling the land on the date of order of his adjudication 
and there is nothing to Indicate that he maintained 
agriculture at that time, his 
i attachment and sale under 
■ as amended by the Punjab 

t. {Teh Chind J.) AMAR 
• ■ • ■ 41 PER 663= 

A.I R. 1939 Lab. 637. 

S £0 (2) (a as amended by S 35 of Punjab 

Relief of Indebtedness Act— Judgment-debtor's house 
lent to and occupied by his sons who are independent 
proprietors ^Exemption form attachment 

Where the house of the Judgment-debtor was not 
occupied by him but was lent to and occupied by his 


-S. 60 (1) {c)—’ Agricultural — Determination 

af itatui — Material time— Property attached when in f 
Poneision of legal represeneatt'e of debtor— Status tf 
legal represent itive— If material 
4l The question whether the judgment-debtor Is an 
agriculturist’* within the meaning of S. 60, C. P, Code, j 


A.I R. 1939 Lah 50. 

■ 3 60 (1) (c) — Scope — Agriculturist waning 
obicction to attachment and sale of house— Effect 
There is no statutory bar to an agriculturist colon 
tarily alienating his houses. The bar under S 60 is 
against the compulsory sale of such a hou<e in execution 
of a money decree. Where therefore an agriculturist 
waives objection to attachment and acrees to the sale of 
the houses in execution of the decree, S 60 does not 
protect the houses from attachment and sale. A.I.R, 
1935 Lah. 164. Foil (Teh Chand, /) NATHA Singh 
t>. BHAO MAL. A.I R. 1939 Lab. 316 
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C P. CODE (1908) S 60 

r as amended in 1937), S 60 (1) (h) — 

Construction an l sc Opt of 

On a consideration of the entire S 60 C P 
Code there is no doubt that the latter part of Cl (h) of 
sub S (1) protects from attachment in execution of a 
decree salary of all persons in receipt thereof other than 
public officers and servants of a railway company or 
local authority ( Lobo j) HurMASJI jAMSHLDJl 
In rt 182IC 185 = 12 R S 1= i 

AIR 1959 Sind 134 

“—(as amended in 1937) S 60 (1) (h)— . 
Interpretation — Principle of 
Cl (iS)ofsubS (l)ofS 60 should be Interpreted 
with reference to fhe entire section and any interprets 
tion founded upon that clause alone would be un afe 
and unwarranted by all canons of interpretation 
(Lobo y) HORMASJI JaMSHEDJI hire 

18210 185 = 12 RS 1 = AIR 1939 Sind 134 
S 60 (1) (l)— Applicability— Ohatwal 
Profits accruing to ghaiwal — Attachability in 
of decree agun t him 

The profits accruing to a ghatwal from his 
not his salary within the meaning of S 60 C . 
and is not on that account exempt ‘ ' — " 

The surplus profits of the estate after 
outgoings are to be regarded as the p 
of the ghatwal and are therefore liable 
execution of a decree against him 
Chatter}!, //) 11 ANSI UHAR SHROFF t ASHUTOSH 
180 I C 8 = 5 BB 344-11 EP 436 = 
1939 PWN R6=AIR 1939 Pat 242. 

' ' S 60 (1)(1) — Attachment of salary— Cum pro* 

mise by tudgment debtor waiving obiection — Validity 
It ts open to a judgment debtor to enter into a com 


— -S 60(1) (k ) — Subscriptions payable to Provi- 
dent Fund— Exemption 

The definition of Compulsory d 
Provident Funds Act applies to * 
referred to in S 60(1) It) C P 
* »ub«criptions to or deposits in" . 

Judgment debtor is therefore entuieu 10 uaim exemu 


C P CODE (1908) S 64 

of the attached properly would have to be distributed 
amongst all the attaching decree holders b> the superior 
Court or the Court which has first made the attachment 
in accordance with the section Where therefore the 
rival decree holders have not attached any of the proper- 
ties belonging to the judgment debtor they cannot 
invoke the provision of fe 63 (S K Chose ard Mu- 
khertta, JJ ) FATIMA KHATUN V ASHANANDA 
BEHara ILR (1939)1 Cal 488 

— Ss 63(1) and 73 (1 )— attachment by Courts 

of different grades— Sale and r ahsation by inferior 
Court — Attaching ie rtc hoi Ur of inferior Court if can 
apply ta sup nor Court (or rateable dtitributiuii 

\\ here the holder of a Munisil’-, Court decree obtains 
from that Court an order for attachment in execution, 
of certain propert) of the Judgment debtor and the 
holder of a decree in the Subordinate Judge’s Court 

to 


(Uieauei suiuu ui *_ I 


Chano v Gurdial Prasad 

UR (1939) All 162- 180 10 714 ~ 
11 B A 516 = 1938 A WR (HC) 870 = 
1939 ALJ4-AIR 1939 All 159. 

S 64 —Apph ability and scope— Attachment 

before tudgment — Regut sites of validity — fife re order of 
attachment — Sufficiency— Private transfer— When voi t 
— fJou-comphance with formalities of due attachment— 
Effect on prttate alienation 

An attachment before judgment under O 38 R 7, 
C P Code has to be effeettd in the same manner as in 
- * decree and in th case of 

provisions of O 21 K 54, 
led with A mere order of 
unless all the processes of 
to effect a valid attachment 


payment it be omes a «ubscnption to the Fund and a j 
subscription to the Fund is a compulsory deposit and I 
therefore exempted There is no intervening moment j 
when it is susceptible of altachment (Boguley J ) 
Municipal Corporation of Rangoon » Ram 
Behari 1939 Rang LR 504 = 

A J R 1939 Rang 432 . 

S 60(1) (1 ) — Attachment of salary in contra 

venti on of — Consent of judgment debtor — Fffect of J 
S 60, C P Code is a prohibition only again*! ( 
forcible attachment or sale and there is i 
to prevent a judgment debtor from cons 
attachment of half i f his salary alt hong 


S 64 —Constru lion — 1 Private transfer'’— 

Transfer by arrangement between parties effected in 

6i, c r. 

olely by the 

act of parties and not as a result of a judicial decision. 
If in real ty there has been a transfer by the private act 
of pirtie* it does not cea«e to be private by being given 


63 j 41 Bom LR 473 — A IR* 1939 Bom 212. 

C P Code it Is necessaiy that several decree holder*, j S 64 —Scope — Attachment of movable property 

who are executing their decrees against the same Judg .in British fndia — Subsequent adtudicatton of tudgment 
ment debtor, in different Courts must have attached the j debtor as insolvent by foreign Court— Effect of— Private 
same property or certain common properties belonging to j international l jar— Ottaihment subsequent ta adiudiex- 
the Judgment debtor In such cases, the sale proceeds I tion—ff prevails against foreign receiver 
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■0. P. CODE (1908), S. 64 

An adjudication of a person as Insolent by a foreign 
Court operates a* a private transfer witmn the meaning 
■of b W, C P Code On such adju licatlon, the only 
propel t) that tests in the recetter is the mot able 
property tihiJt the insolvent m free to a'Mgn on the 
date of the adjad'Cation and such jiropeity ve-ts by 
virtue of private international law. Hut the adjudication 
does not attect the tights of a creditor it ho nas attacned, 
before adjudication the movable property of the in«ol- 
vent He remains entitled to the benefits of hi-< attach 
tntnt. Bat an attachment after adjudication by a foreign 
Court is entirely a different matter The 1 enter of 
the foreign Contt is entitled to all the free asset* of the 
insolvent, as'ets which were free ai the date of the 
adjudication, ard they mu»t b« deemed to be the 
moneys leftover after satisfaction of the claims of the 
■creditors who had attached before the adjudication 
The provisions of Si 64 and 73 do not override the role 
of private international law, and creditors who attach 
after the foreign adjudication cannot claim anything out 
of the assets on the ground that they have claims 
enforceable under the attachment {.leach, C J and 
Kunht Homan. /.) VFERANNA SHA r OFFICIAL 
Receiver py Secunderabad 60 LW 70i- 
(1939} 2MLJ. 859 
S 61 — Stole and effect of — l entract by sudg 
mtnt debtor for tale of property to an t her —Subsequent 
attachment of property — Salem pursuance of contract 
— If t otd against attaching creditor— /nejltency of 
/udgmcnl-dcblor — Sole by Official He. river in termt of 


0. P CODE (1908), S. 68. 
t- HaNMappa. 41 Bom LB 943 = 

AlE. 1939 Bom. 492. 
— 3. 64 — Scope— If invalidates site in execution of 

another decree 

Under S. 64, C. P Code, the attachment only serves 
to prevent a private transfer of the property and cannot 
invalidate a judicial sale in execution of another decree 
( Bhide ,/) PkemChandp Mulkh Raj. 

41 P LB 305= A. IE 1939 Lah 380 
■3 64 — Scope — Order allowing claim to attached 
properly — Transfer by successful claimant before suit to 
set aside claim order— If void. See C. P. CODE, O 21, 
K. 63. , 17 Pat 688. 

S. 66 — Applicability — Purchase out of loint 

funi at Court auction — Certificate in the name of one — 
Suit by other 1, for possession, if barred by S 66 

Whe-e three persons agree to purchase certain 
1 property at a Court auction sale and it is so bought out 
I of funds contributed by each in certain agreed shares, 

' but the certificate was issued in the name of one of 
them, a suit by the others for possession is not affected 
by S 66, C P Code, for it has no application to such 
a ca-e It is not a case of some agreement secret 
or otherwise whereby A buys in B's name. The 
plaintiffs' right springs out of the fact that the purchase 
was made out of ]oint fund contributed to by the three 
persons {Stone, C J and Bote, /.) BHUDARSAO v 
SamarathmaL. 1939 NLJ.5S9 

S 66— Effect of 


the judgment-debtor id the property which is all that is | 
attached, is on the date of the attachment qualified by | 


trial oi the case to rely on other grounds which had not 
been the subject of trial or adjudication in the Court 


gucntly in pursuance of contract made prior to attach- 
ment— Priority over attachment. 

S 64 and O 38, R. 10, C. P. Code, must be read 
together. S 64 applies to an effective attachment; on- 
der 0.38, R. 10, ait attachment before judgment is not 


S 68 — Scope — Status ef judgment -debtor as 

agriculturist— When to be considered— Material date— 
Compromise agreeing to gtie up flea as to status— Order 
for sale — Subsequent claim for transfer of pro'eedtngs 
to Collector — tf barred — Duty of Court 


1 87 THE YEARLY DIGEST, 1939 r88 

C P CODE (1908), S 73 |CP CODE (1908), S 73 * 

tbe status of tbe debtor is to be considered is the da’e on I 181 1 C 216 = 11 E B 331=41 Bom L B. 176 = 

which tbe order for sale is passed If on i date prior to * AIK 1939 Bom 112 

the order for sale the judgment debtor agrees under a J S 73 — Assets Add ty a Court"— Money paid 


on the date of the order for sale he was ar agriculturist | 
But if tbe judgment debtor fails to put forward his I 
contention that be is an agriculturist to claim transfer J 
of proceedings to the Collector when he i° - «- ' 
notice under O 21, R 66 for settlement of the 
the proclamation, and the Coart makes an order 
and issue of proclamation, that order becomes 
on the judgment debtor and conclusive unless he takes | 


judgment debtor by way of “ 1 ‘ 

execution of ex parte decree , 

Fresh decree pasted aft , 
execution— Right of other 

trilutton — Order of rate, ' 

£.47. 

S 73, C P. Code, does not apply to monies paid into 
Court in a sun when no question of execution arises I 


section are wide enough to cover not only the money 
which the judgment -debtor is compelled to pay, but also 
money voluntarily paid into Court by him to satisfy a 
Jr '~~ 1 ‘ s held by 

>ion of a 
it for the 
‘ paid by 

a judgment debtor lyider O 2j , R. 55, C P Code, 
irticular debt, 
mder S 73 , 
when all the 
O 21, R. 55 
dgment-debtor 
rely earmark- 
of the decree- 

* >. * > . i juuuo uy operation of 

w hich would compel the 


to be applied for payment of the de 

that it cannot apply the money in pa 

of B The Court cannot commit 

substance a breach of trust The 

an ex parte decree against the defendant applied to I 

execute it The defendant asked for a stay of execution 

and the Court granted a stay on condition that he gave 

security The defendant produced a surety who execut 

ed a surety bond for a sum of Rs 3,400, agreeing that 

the defendant should submit to and discharge hll 

liabilities on the decree or order which decree or order 

would b* passed. He also undertook that if the defen 

dant faded to act accordingly 

pay into Court the sum of Rs 

decree was subsequently set asi 

Court passed a decree in fav 

On an appU-ation by tbe latter f ■ 

deposited the sum of Rs 3,400 into Court Two other 

persons who had obtained decrees against the same 

defendants in other suits long after the stay of execution 

in respect of the plaintiffs decree applied for rateable 

distribution out of the sum of Rs 3,400 

Held, that the Court hav — - - “ J . * 

terms that the Court should 
plaintiff's debt, should not r ■ 

ment of somebody else s de 
debt, and the amount of 
surety was not therefore 
distribution 

field further, that the qu 


41 Bom L i£ 99/=AlK 1939 Bom 468 
— S 73 and O 21,R 48 — Attachment of salary— 
Rateable distribution — If applies 
The rule lelating to rateable distribution applies to 
attachments of salary No inference can be drawn from 
O 21, R 48, C P. Code, to the effect that the intention 
was to make an exception from that rule Further O. 
21, R 48 cannot override the substantive provision in 


s 73 —Construction — 'Decrees pjstea against the 
same ; udgment debtor ’ — Separate decrees against father 
and sons, but executable against same estate 

The language of S 73 (1), C P. Code, Is clear and 
unambiguous and as it stands it is not possible to hold 


uiijui me uaiauast pending 
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C r. CODE (19081, S 73 


before it to another Court at its bidding (Lek-ir. /.) 
NINGArpA r Ammpt 41 Bom Ij E. 897 - 

A IE. 1939 Bom 468 

— S 7S — Procedure— Application for execution — 

Nece»=ity— Attachment bp Mun'ifs Ccurt and Sob- 
Court— localisation bj Sob-Coutt — Mun*ifs Court 
decree bolder, if should fol'ow procedure laid down by 
S.73(l) Site. V. COde.Ss. 63(1) and 73 (I) 

1938 AWE (H 0 ) 870 
Ss 73 and H5—/!ealisaticn front runt } — • 

Another decree hot dir a gat nit tame ludgment dehor — ■ 

If can claim totea ‘•le dt striluti rii 

Where there has been a realisation from the surety in 
respect of a decree, a different decree holder as against 
wot judgment-debtor. is not* entitled to rateable 
distribution out of that realisation (Pollack, J 1 
SaKHARaM t. MahvDEO 1939 N L J 634 

— ' — * S 73 — Right to apply— Holder of me t£J t' 
decree. 

A mortgage decree passed under the provisions of 
O 34, which directs that the amount due to the decree 
holder shall first be paid out of the sale proceeds cf the 
mortgaged property is not a personal decree at first 
instance even as regards costs and hence the holder of 
such a decree cannot claim rateable di'triootion. (Chide . 
J.) Allahabad Bank. Ltd. t. tunjab national 
Bank. A I.B. 1839 Eah 303 

3 73(21 — Score of. 

1 - • . 

wid- ■ « 

tha ■ • ■ * 

Coi 

rate 

J ) 1-Ai.uiNuii NhiAl. 1* jitiahAhlj 

I81 XC. 689 = 12 E A. 253 = 
1933 AWE (H G ) 427 = A I R. 1939 AH 615 
'3. 73 (3) — Decree tn faxour of Croton — Pno- 


When the Crown and a private individual both txe 


tentative to attach the fund before claiming payment, 
A pauper appeal filed by the judgment-debtor from a 
decree parsed against him was dismissed and he was 


C.P. CODE (1908) S 91 
A manager of an e-t«te appointed under the provi- 
sions of the Court of Wards Act, 1879, is not a public 
officer within the meaning of S 2(l7,(^), C P Code, 
but is a public officer within ihe meaning of S. 2(17) 
(A). C.P Code, being an officer in the service of the 
Government lie is, (herefore, entitled to the benefit of 
a notice under S 80, C P Code ( Edgtey , /) GOKUL 
Chandra DaSi- Manager op ii M W Lstai-k 

43CWN. 1212 = A I E 1939 Cal 720 
Ss 80 and 2 (17) (h ) — Public officer — Liquida- 
tor of a eo-operatue society appointed under S 42 of the 
Co operatne Societies Act — hint against under O 2l, 
A’. 6 1 — A 'alt ce — A’eersSi I y 

The liquidator appointed under S. 42 (I) of Ihe 
Co-operative Societies Act is appointed by Government 
and ptrtonrts public duties and hence he is an officer in 
the service of Government, when acting as liquidator 
and is therefore a ‘public officer" as defined in b 2(17) 
(h) C P Code. In a suit under O 21, R 63 against 
each liquidator, notice should be given as required by 
S. £0, C P Code (Pollock, J.) LIQUIDATOR Or THE 
Society, Sangaked a K alan & Co v avodhva 
PRASAD 182 1C 514=J2RN. 8 = 

1939 N L J 216 = A IE 1939 Nag 232. 
— -3 80— 7'ri«7 notices - Suit hied before expiry 

\of tuo motif hi from teeond notice — If premature 

A suit brought after the expiry of two months from 


— 1 ■ 8. 85 — Order signed by Chief Seer- tar y — Vats- 
d<ty. 

An order dated 20th June. 1935, and signed by the 
Chief Secretary of the Punjab Government appointing a 
person to prosecute or defend all suits on behalf of or 
against the Jammu and Kashmir State unless it is 
. after the Government of India 

n Laws) Order, 1937. (Addnon 
maharaja of Jammu and 
■ * Municipality. 

I ao* I 0 488 (1) =12 E L 229 (1).= 

A I E. 1939 Lah 279. 

I S 89 — "Any other law" — if includes O, 23, 

I A* 1 

■ ither law for the time being in force" 

•, cannot include O. 23. R 3, C. P. 

J., Jtfya Bu and Afoiely. Jf.} 
" • TGe. 1939 Bang LB 280*= 

18310.343 = 12 EE 71= 
A.I E. 1939 Bang SOO (FE.). 

89 and O. 23, E 3— Arbitration and award 
1. f'* can be giten effect to — 'Any other law' 


Code. The words ‘any other law' 


Held, that the order was proper 
cumstances the Crown had priori' 
holder in respect of the amount of 
Chand, /.) MUNI Lal V niWAN 

Ss. 80 and 2 (17) (g) and ( 

— Court of Wards manager. 


I for establishing fubltt right of toay and for remota I of 
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0 P CODE (1908), S 91 

obstruction — Maintainability without sanction of 
Advocate General— Proof of special damage — Necessity 
A suit lor establishing a public light of way and 
removal of obstruction which constitutes a public 
nuisance can be maintained by a plaintiff without the 
sanction of the Advocate General under S 91, C P. 
Code, and without proof of special damage S 91, 
C P Code though it provides a remedy bj getting the 
sanction of the Advocate General — a remedy which in 
many of these cases will be financially out of reach of 
the parties expressly safeguards any ot k “* ••«*•••*• 

may exist 1 he English rule requiri 
damage in cases in which a member 
for the removal of an obstruction to 
not apply to India ( Wadsworth , 

Chetty v Kuppusami Chetty 

ILR (1939) Mad 870 = 49 LW 334 = 
1939 MWN 269 = A I E 1939 Mad 691 = 
(1939) 1 M L J 392. 

■ 8 91— ‘Scope— Suit by particular clan of \ 

public claiming right of way over village path — Main 
tainabUity— Sanction of Advocate Genet at — Necesuty — 
Proof of special damage 

Under S 91, C P Code the consent of the Advocate 
General is necessary for a suit with regard to a public 


C P CODE (1908) S 92 

S 92 — Applicability — Matter pertaining to ad 

ministration of religious trust — Temple trustee remov 
tng namimt in temple and on temple articles and put 
ling different namims—Suit tn respect of — Suit to 
compel trustee to take out deity tn procession on certain 
occasions —Sanction — Necessity 

Matters pertaining to the adrnini tranon of a religious 
tiu«t mu't be distinguished on the one hand from matters 
of ritual and on the other from the individual right of 
HOr*hip Where the complaint is that the trustees of a 


C P Code is adopted So <d»o a claim to compel the 
trustees of a temple to take in proce>«ton certain idols 
within the precincts of the temple on certain occasion, 
is one fall ng within S 92 C P Code and is not main 
tamable without sanction ( Venkatasubba Rao and 

Abdur Rahman, JJ ) AlYANACHARIAR v SATAGOPA 
CHARIAK 1939 MWN 418 = 

AIR 1939 Mad 757. 

1 B 92 — Applicability— Public or charitable trust 


a passage— If affected by S 91 

Where a particular passage or way is not 
highway and where certain persons bring a su 
personal right to the use of the passage or wa 
barred by b 91 C P Code for the plainlil 


■ 3 92 —Applicability— Hindu leaving 

large properties— Wills left by deceased giving consider 
able properties to trusts and charities and maintenance to 
widow — Suit by latter claiming higher maintenance 
according to Hindu Law and challenging wills — 
Sanction — Necessity 


S 92 —Applicability — Suit by new trustee 

against ex trustee — Sanction — Necessity 

A suit by a pla ntiff claiming to be a newly appointed 
trustee of a temple for recovery of movable properties 
and cash of the temple and for an account of Irust 


under the wills and the tru tees under the trust deed con AIR 1939 Mad 694 =(1939) 1 M L J 617 

testing the validity of the wills.etc and claiming tnainten — — 3 92 — Applicability — Test — Prayer tn plaint at 
ance suitable to her requirements and status In life un on date of institution — If deciding factor — Amendment 


•Mahant NARSIDASJI V BAI Jamna 

41 Bom I>E 787=AJB 1939 Bom 354 


j breach of Private trust — Consent of Advocate-General— 
If necessary— 'Breach of trust' — Meaning of 
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C. P. CODE (1903; S 92 

By a deed of waif, a Mahometan lady Healed a pn j 
maty tru«t foi ihe benefit of the poor members of her 
family, and subject thereto, a secondary Iron for certain 
charitable or religious objects, and appointed the defen- 
dant as the sole trustee of the waif property The 
plaintiff* wha were relames of the settlor, pleading their 
interest as members of her family, instituted a suit for 
the removal of the defendant alleging breaches of the 
primary trust 

Held, that the word 'trust’ in the context 'breach of 
trust’ in S. 92, C.F Code denoted the ab-tract obligation 
to administer property m a certain defined nay which 
attached to a trustee in wham pri petty was tested upon 
trust, that by * breach of trust” was meant a breach by 
thetrus’ee oi the cnnfiderce or duty mat the la* or 
equity Imposed on him in the particular respect com- 
plained of in the ca«e that, theiefo-e as the allegations 
of the plaint were made by the plaintiffs only as objects 
of the primary or non public purpose and as there was 
no allegation of a breach of the secondary trust which 
was of a piblic nature, the ca'e did rot fall within S 92 
(l),l'r Code, ard the consent of the Advocate-General 
»«* not recessary to the induction of the suit 
(Pround, /) I L 4 BOO ( G H S. ABOO 

1939 Bang LE 140= 184 LC 413= 
12 BR 142 = A. I R 1930 Bang 254 
-3 02 ~C ha n table l mil — IVAateontitutes. 

Where the words used in a tru*t are "charitable and 
benerclent” purposes, any ob]»ct to 1* •• 

posses* both characteristics Accordin 
will constitute u good charitable trust. 


C. P. CODE (1908), S. 95, 

a deviation from the trust can only be made in proceed- 
ings taken with the sanction of the Advocate General 
under S 92, C. P Code, and not by way of an originat- 
ing summons under O. 45 of the Original Side Rules of 
the High Court. {Leach, C J, and Patan/ah Sas/n, 
J ) Edward H m bower v Hesterlow. 

60 L W 634= 1939 M W N 1015= 
A.I E 1939 Mad 920 = (1939) 2 M LJ 714. 

■ S 92 — Scheme Decree — Construction — Provi- 
sion retarding election of trustee and his qualification 
— Scheme empetoennq trustee, worshippers or voters of 
t,mple to apply to Court for directions — ll'orjhippers — 
Right of, to apply to Court for determination whether 
person n -mutated for election as trustee was eligible — 
Court' 1 Power to determine question 

A Juree I rained a scheme for the management of a 
temple *nd provided for the election of trustee whenever 
a vacancy occurred A clause in the scheme stated 
the qualifications of trustee for being eligible to election 
and provided that nominations should be delivered to 
the remaining trustee on a certain date Another clause 
In the scheme empowered any trustee, worshippers or 
| registered voters of the temple to apply to the High 
Court far such farther directions as might be necessary 
I for carrying out ihe scheme A vacancy having occurred, 
the nomination for the office of trusteeship of a certain 
person was received by the remaining trustee There 
| upon^worshippers and voters of the temple applied to 


charitable trust of a public character. 

words are "public, benevolent or char • | 

tte gift Is exprt — J -—*■«- * a*- 1 "’ •* •* — the trustee 

charitable object ■ ■ • ection was 

volence only, or 


tru«t will fail • . " ask for the 

its very te'ms show that tho*e purposes are ofa private | reIie f prayed fo , | n the plaint and^ it need not be spect 


members of his own family who are pool Uns it iiol a i manaKao, J.) l.OV|N DASWAMI NaIUU v uaNua- 
publie purpose of a eharitab'e nature within the | swAMI ChETTY. 1939 M.W N 1009 = 

AIR. 1939 Mad 605. 

„ , _ Scheme decree — Court making appoint • 

• — If acts as "Court" or persona desig 


education generally is not a private trust, but a public 
trust governed by the provisions of S. 92, C P. Code 
A scheme of loans for educational purposes at low inte- 
rest must be regarded as a scheme of a charitable 


extended to such a case. {Burn, /.) LAKSHMANA 
PlLLAI V GOVINDAM PlIXAl 50 Is W. 460 = 

1939 M W.N. 915= A 13. 1939 Mad. 969= 
(1939) 2MLJ, 475. 
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C P CODE (1908), S 95 
It is incumbent on an applicant tinder S 95, C | 
P, Code, for compensation for wrongful attach- 
ment, to prove affirmatively that the attachment was | 
applied for on insufficient grounds It is not sufficient 
for this purpose to show that he has properties which are 
greater in value than the amount at stake in the suit 
He must show that the plaintiff was unjustified in 


0 P CODE (1908), S 100 

pleadings — Order on— If “decree' — Appealability Sec 
C P CODE, SS 2 (2) and 96 GO X, XV 541 

S 96—’ Decree’— Execution— Order refusing to- 

direct value of property to be stated in sale proclamation 
— Appealability See C P CODE, S 47 

41 Bom XtR 328 

’ ■ S 96 — Decree' — Order by City Civil ludre 


Wrongful attachment— Claim to compensation — Proof 
of special damage — If essential 

In an application for compensation for wrongful 
attachment under S 95 C P Code, it is not neces 
sary to prove special damage The words 'expense 
or injury' indicate that either the particular damage 
upon which a monetary value can obviously be placed 
or the more general damage which the Court endeavours 
to assess in terms of money is contemplated bv the 
section It t« not necessary to prove more than general 
damage e g , mental pain general loss of reputation 
etc (.Wadsworth J ) PaLANISAMI GOUNDAR v 
KaLiaPPA GOUNDAR 1939 MWN 1084 = 

50 L W 640 

S 95 — Order of atta Ament passed but attach 

meat not effected— Compensation tf can be allowed 
Compensation will be granted only where damage has 
resulted W here only an order of attachment before 
judgment has been passed but the property has not been 
actually attached in pursuance of the order it cannot be 


S 08 (3) — Con ent decree — Meaning of — Right 

of appeal in cases decided by Court on procedure not 
wananted by the Coae See Practice— Appeal 

1939 PWN 161 

I S 100 

I Adverse possession— rinding 

[ construction of documents 

I Custom— rinding 

' Discretion of trial Conrt 

i Evidence 

Finding of fact 

New case 
| New plea 

Question of fact 


wrongful attachment— Absolute ' ‘ ’ 

and non selling aside of order of 

claim to compensation ‘ 

The setting aside of an order of " " ■■ . 

essential preliminary to the grant 

wrongful attachment under b 95 C P Code Nor I of title— Meaning of word 

would the passing of an absolute order of attach | The question as to which of the two alternative 


S SB — Applicability— Suit for accoun 

S 33 eftheU p Agriculturists Relief Act— 


be United 
by a Civil 
lal Court ; 
r United 
the right 
P Code 


(Canf^th, /) DURCA^CHA^AN^MAKKANDE 


__ 0 282=11 E A 658 = 

AWE (DO) 105=1939 RJD 71 = 
A LB 1939 All 233 


S 96— Decree— Application after preliminary 

decree in partition suit raising matters not raised in 


100 — Construction of documents — Mere Pieces 
— Inference — Challenging tn second appeal 
le Court onlv considers various documents a« 


in secoiu appeal yAtyogt Ji hAJLll NAIOlIr 
MalaK ILR (1939) Nag 680 = 

19S9NLJ 297= AIR 1939 Nag 197 
S 100 — Construction of document — It hen ques- 
tion of law 

A deci'ion as to how much area was the subject 
[ matter of a settlement of a toun at the time of its settle 
ment which is arrived at on the construction of a 
Rubkau is a question of law so far as the question of 
construction of Rubkan Is concerned (IVort and 
Agarvnlo, JJ ) RAM RaMBIJAYA PraSaD SlNGH 
v KRISHNA MADHO 18210 982=6 BB 864 = 
12 EP 89=20 PIT 677= ATE 1939 Pat 364 
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C. P. CODE ( 1908 ), s. 100 

• S 100 — Custom — Finding as in existence— 

It’ Ain open in inter ftrtnct . 

. Where a question as to the existence of a custom has 
been decided by a lower Court, what has to be seen is 
not merely whether tbe deci'ion arrived at is one of fact 
bat whether tn arriving at it, the Court has committed 
an error in law or not, for instance if it was based upon 
the accept aree of evidence which was inadmissible, it 
coaid be questioned in second appeal bat if it was so 
bared because the Judge believed the evidenced some 
and disbelieved that of the others, it could not be 
questioned in second appeal {.Hamilton, J ) Ham 


• — ’ S. 100 — Custom — Finding at to proof of— High 

Court, if and taken ,-jji interfere <« siren 
The finding of lower Couit that 1 n* 
been proved, is a finding on a mixed que 
and law. The High Court sometimes * 
such a finding on the ground that the evidence is so 
considerable in favoor of the existence of the custom 
that the lower Court should have found the 
proved. Eat if it is in accordance with tbe w< 
evidence, it would be impossible to reverse it in 
appeal. (Bennet and I'erma. JJ ) PaUIISKI Ul'HU 
NATHjATI*. RAMLAGanJaTI 183 IC 471 = 

12 R.A. 113 = 1939 RD 231 = 
1939 A WE. (BO) 813=1939 ALJ 617 = 
A.I R 1939 All. 600. 

S 100 — Due ret ton — Ezernse of, by Trti ' ’ 

Appellate Courts — Power of Htgk Court tn 
appeal. 

Tbe discretion given to the trying Court is not 
be exercised arbitrarily but with due regard to th 
of the case and general principles of justice High 
Court in second appeal has power to see which of the 
two Courts exercised discretion properly in accordance 
with the jidicial principles. ( Hi yogs. J.) BALI BAM f. 


| 0. P. CODE (1908), S. 100. 

Rajendra Nath Bh attach ariya. 

179 1 0 803 = 5 B E 295 = 11 EP 405 = 
A.I.R 1939 Pat, 267. 

S 100 — Finding of fact— Finality — finding 

that land had been rendered unfit for tenancy. 

Where a tenant builds cooly huts on the land and the 
lower Coutt comes to the conclusion that bj reason of 
I such construction the land has been rendered unfit for 
j the purpose of tenancy and that there has been a breach 
of S 22 of Chota Nagpur Tenancy Act, the finding is 
one with which the High Court is not entitled in second 
[appeal to interfere ( Wort , Ag C J and Manohar 
Laii.j) Xam/4P Dube v jagadish Chandra 
Deo DhaIsal. 178 I C 274 = 5 B E. 78 = 

A.I E 1939 Pat 161. 
S 100 — Finding of fact — Finding as to docu- 
ment being tampered with 

a «-•» - -* -r-» *- — k --en tampered with is 

- the High Court in 

and Dhavle / J.) 
•• das 

I 6 CL T 45. 

i 1 s. 100 — Finding of fact — Finding that certain 


lall.JJ ) KISHORI LALL V PlARE LALL 

41PL.R 462. 

S 100 — Finding of fact — Finding that account 
book 11 one heft th regular course of busmen 

A finding that a book of account is one kept in the 


S. 100 — Finding of fact— Finding that lands 

were totally unfit for eultn alien — Interference tn 
second appeal. 

The question whether lands were totally unfit for 


* S 100 — Finding of fact — Dtsmtisal of appeal I 

under O. 41, R 11, C, P. Code— Finding of fact 
recorded tn judgment consisting only of a few lines— If' 
conclusive — Interference. 

A finding of fact of the lower appellate Court is con- | 
elusive in second appeal and the mere fact that the judg 
rnent of the lower appellate Court consists only of a few 
lines does not make the finding of fact any the less 
binding There is nothing in the Code of Civil Pro 
cedure to take out of this rule a case I 
Appellate Court records a finding ’of . 
ing an appeal under O. 41, R 11. 

High Court will not interfere in t 
error of law or of defect in procedure 
Chatter,,, JJ.) UaIJOO LALL ■ ■ 


. _ Aii. coaJg t_ H 

S 100 — Finding of fact — Interference **" ^ 

Finding of fact based on misapprehension 21 rmtf, 
real point at issue cannot be upheld m |».i \ 

{Bhlde. J ) CO OPERATIVE SOCIETY 
v. Muhammad Din. ati» 

S. 100 — Finding 

of law- What IS / trtmtt—, Error 

A finding of fact can be reversed 
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0 P CODE (1908), S 100 


C p CODE (1908), S 100 


sider all the important evidence, it must correctly state 
what the witnesses said and what the documents contain 
There is a difference between interpretation of a docu 
ment and giving a meaning to it which cannot possibly 
be given in view of the conten s of the document*, for 
the interpretation must be a meaning which the docu 
ment can bear although of course it need not be the 
meaning which the Court of second appeal would give 
to it To £nd against a party because he has not pro 
duced before the Court «ome materia 1 - v 1 «• — L 
were not within his power to produce, 
prove nothing is obviously an error c 
regard the evidence of a uitne s on the „ 
has made a statement which he has tn fact not made is 
also a mistake of law (2ta ul Hasan and Hamilton, j 
JJ ) Dukhharan Nath t Commercial Credit 
corporation, ltd 184 ic 621= I 

1939 OLR 630 = 12 R O 125 = 
1939 OWN 1114 

— S 100— Finding of fact • — Interference — \ 
Failure to consider documentary evidence 

Where the lower appellate Court has failed to j 
consider a certain document whi h had been relied upon | 
by the trial judge its finding of fact is pot binding in 
second appeal (Skemp J ) DEB! blNGH v Sis RAM 
41 P L R 120 AIR 1939 Lah 188 
S 100 — Finding of fact — Interference — Find 
mg based on con/ectures 

Finding of fact by lower Appellate Court based 
partly on conjectures and partly on a misunderstanding 
of the evidence is liable to be set aside in second appeal 
(BAide, J ) Ghulam Hussain v Secretary of 
State AIR 1939 Lah 5i0 

-S 100 — Finding of fact— -Interference— Lower 

appellate Court differing from trial Court without 
good reason 

Where a lower appellate Court withou' giving very 


have a great responsibility and should be especially 
careful in such cases If they are not, it may be a matter 
for administrative discipline but a second Appellate 
Court cannot put the matter right in second appeal 
(Stone C J and Bose / ) MaDHODASS GuLaBDAS 
* APPAJIRAOJ! ILR (1939) Nag 510 = 

183 I C 492=12 BN 71 = 1939NLJ 329 = 
AIR 1939 Nag 221 
Ss 100 and 101 — Findings of fact — Kespon 


5s 100 and 101 
a re'pondent 

• -w * u - o o 1 .j debarred from 

challenging the correctness of the findings of fact of the 
first appellate Court which in «pite of sach findings 
di missed the appeal (Afya hu and Sharpe, JJ) MA 
LON V Ma Mya May 179 I 0 946= 

11 RR 363 = A I R 1939 Rang 59 
■ — S 100 — New ca’c — Estoppel — Hot set up in 

vritten statement and no issue— I! can be raised in 
second appeal 

Where no case of estoppel was «et up in the written 
statement and no issue was framed on the point it is too 
late to set up such a new case in second appeal as there 
could be no findings of fact on which any estoppel could 
be based (Bet net an l Verma JJ) ANJUMAN 
ISLAMIA v RaDIIEYLaL 180 10 621 = 

UR A 486 = 1939 A W.R (HO) 141 = 
1938 A L J 1238 = A I R 1939 All 194 

S 100— Niw plea— Plea that anonymous com 

ment is not admissible under S 90 of the Evidence Act 
without proof as to its writer— If open in second appeal 
See Evidence ACT S 90 (1939) 2MLJ 593 

S 100— Hew plea — Point not one of pure 

question of taw (viz ) failure of luitice if caused — ff 
can be raise l in second appeal for the first time 

The question whether there has been a failure of 


Court omitting to consider all available eitdence 

A finding of fact to be binding on a Court of second 
appeal must be a judicial decision reached on a con 
sideration of the whole of the evidence and where it 
appears that all the available evidence has not been 
considered, the High Court will Interfere and 
interfere in second appeal (Skemp J) C 
Rami KAJU RAM AIR 1939 La. 

»S 100 —Finding of fact — Interference— 


1938 A WR (HO ) 873= AIR 1939 All 163 

S 100 — Hew plea — Point not raised in written 

statement or anywhere— Maintainability in second 
appeal 

A point not taken anywhere, not even in the written 


p’ea — Question of law — If can be 


second appeal even u u e 
come to a contrary conclusion 
jj) RanJit Singh v Na 
41 P LB 82 
— — S 100 —Finding of 


No second appeal has any . 
the only ground is that the lower Appellate Court has 
omitted to mention this or that piece of eviden e The 
Legislature rightly or wrongly has decided that the first 
Appellate Court is to be trusted and it behoves first 
Appellate Judges to bear in mind the fact that their 
findings of fact are conclusive and that they therefore 


S 100 — Question of fact— Amalgamation af 

several holding of lands into tingle holding— Question 
as to — Finding on—Conclusnt character of 

The question whether several holdings of land have 
been amalgamated so as to creates single holding In 
respect of which a single suit can be instituted for rent 
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C P. CODE (1908), S 100 

U substantially a question of fact, and the finding of 

Sid 

iur\ 

?46 = 

1 269 

S. 100 — Question of fa t — Bona fide transferee 
ferr const derail on 

The question whether or not a certain transferee is a 
h.'na fide transferee for consideration is a question of 
fact (Zij ul-f/asan end Hamilton, JJ ) RAM It AT AN 
LAL I. AKHTARt 11EGAM 181IC 18l = 

11 E O 287=1933 OLE 211 = 1939 O W N 39S = 
1933 0 A 375 = A IB. 1939 Ondh 230 
S . 100— Question of fact— Entry in record of 
rig At describing defendmt as a settled raiyat— Question 
of correctness of — Interference in second appeal 

The qnestion whether an entry in the record-of 
rights describing the defendant as a settled rat) at is 
correct or incorrect is purely one of fact, and a finding 
of the Court below that it is incorTect is final in second 
appeal. The mere fact that there are feature* in the 
case from which a different conclusion may be drawn 
about the itatus of the defendant will not entitle the 
High Court to interfere with the finding of the Court 
below ( Harriet C.J and Affarteala, /) IIala 
DHARMaHTO i. KESaR Mahto 

179 LC 593 = 5 B B 218-11BP. 397(2)- 
A I.B. 1939 Pat. 229. 

S. 100 — Question of fact — Question whether 

place is town or village. 

The question whether a particular place is a town or 
a village is one of fact and the finding on such question 
cannot be disturbed in second appeal. But if the lower 
Court while basing it* finding upon such qnestion com 
pletely ignores the entire orat and documentary endence, 
then such a finding is not bmdiag on the High Court 
and car be interfered with in second appeal ( Abdul 
Rashid, /.) Nawab Khan v KANjiT 

41 P.L B. 227= A I.E 1939 Lah 88 

-S 100 — Question of fa't— Reasonable and 

Probable cause — Finding, if open to attach in second 
appeal. 


C P CODE (1908), S. 100. 

Khan r. Mohomad Umar Khan 

1939 AMLJ. 116. 
Question of law — Facts necessary for the deci- 
sion should also be ratted and decided 

In aopeals from appellate orders the facts necessary 
for those decisions should also be raised and decided. 
Where that i« not done, it would not be in the ends of 
justice for the High Court to decide those questions. 
{H'ort, Ag C J and Manohar fall, J ) Ml SDMI 
l IRA KUEP v BHAGWAI NAKA1N feINCH 

180 I C 736=5 BB 482= HR P. 630 = 

, A IE. 1939 Pat 19 

S 100 — Question of law — Inferences from 

facts. 

Whether legal inferences arise from certain facts, 

| whether conclusions in law arising from certain facts are 
i or are not correct, are questions of law which can be 
j considered in second appeal {Dans, J C and Mehta, 
/) NARAINDAS FlRUMAL V BHOJRAJ PREMCHAND. 

I L B. (1939) Kar 269 = 181 10 888 = 
11 ES 244= AIR 1939 Sind 97. 

1 S 100 — Question of law — Inference from proved 

facts— Question whether tenancy is permanent or pre~ 

The inference to be drawn from the proved facts of a 
I casei* not a question of fact, but a question of law. The 
j question whether a tenancy is permanent or precarious, 

| which is a legal inference from facts, is not it«elf a ques- 
. lion of fact It is an inference of law and a question 
I of law for purposes of second appeal {Harries, C J. 
and Moor, . ■ 

1 . 

6BR 

S. 100— Question of taw — Malicious prosecution 

—Suit for damages — Absence of reasonable and probable 
cause and presence of malice — Finding on — Finality— 
Interference in second appeal. 

Though the basis for a finding of absence of reasona- 
ble and probable cause and the presence of malice, in a 
suit for damage* for malicious prosecution, consists in 
matters of fact, the inference that should be drawn from 
the proved facts and the question whether these facts 
are sufficient to establish the absence of reasonable and 


' S 100 — Question of taw — Burden of Proof, j The question whether on the facts found a particular 


/) Udhebanv Vithoba. 

I LB. (1939) Nag 160 = 1 
11 B.N.358- 
A I 

3 100— Question of law—t 

Where a decision is based purely 

there is evidence on the record which . • ■ 

considered, it entails a question of law. It is a first I lant is perfectly competent to raise in second appeal, 
principle of law that a decision must be based on The finding of the lower appellate Court cn such a 
evidence and not on surmises {Danes ) HabIBULLah | question cannot be regarded as binding as a finding of 


i lau. yovse, I — pending on — It binding in second appeal. 

R0 T O 443 I Where an obvious point of law ari'es, the practice of 
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0 P CODE (1908) S 100 

fact (Harriet, C J and Rowland J ) SlDHAKAMAL 
RAMANUJ Das V BATAKRJSHNA Mahapatra 

18 Pat 204- 183 1 C 428 = 5 BE 935 = 
12 PE 150=5 C L T 10 = 1939 P W N 37 
A IB 1939 Pat 402 

3 100 — Question of law— Wall erected by co 

owner on top of Joint wall, »/ totnt wall 

Where one of the owners of a joint wall erects a wall 
on the top of the joint wall, the question whether the 


' * * 67 = 

A ail j.jus jjdil 28 
— — S lQOSecond appeal— Finding’ of absence of 
reasonable and probable cause in suit for malicious 


of malice m a suit for 

(Manokar Lai J ) 

Narain 

AIR 1939 Pat IS 

S 102 —Applicability— Order in execution under 
S 47 — Second appeal by sure' y for judgment debtor— 
Bar of 

S 102 C P Code, not only applies to appeals but 
to orders in execution under S 47, C P Code The 
section applies atsd to second appeals from orders in 
execnt ion under S 47 Since a surety for a judgment- 
debtor is for the purposes of appeal deemed a party 
within the meaning of S 47, by reason of S 145 C P 
Code, the bar of appeal under S 102 would also apply 
to a surety for a judgment debtor (Davit, JC and 
Tyabjt /) KHANCHAND v PESSUMal 

ILK (1939) Kar 312 = AIR 1939 Sind 36 0 

— S 102 —Suit of small came nature— I namdar— 

Suit to recover dues from khatedar — Second appeal 
Sums payable by a khatedar to an mamdar as a 
superior holder are * dues”, and a suit to recover such 


C P CODE (1908) S 105 

(Daves, JC and Mehta, J ) LABKANA MUNICIPA 
lity v GOKALDAS ILK (1939) Bar 134= 

179 10 927= 11 E 8 166 « A I E 1939 Sind 35 

S 103 and O 41 E 26 —Scope of O 41,/? 25 

— Remand for further evidence — Finding — fit gh Court 
tf can interfere 

Order 41, R 25 refers primarily to first appeals 
though the rule so far as possible can be applied to 
second appeals The rule as it stands allows reference 
only to the Court from whose decree the appeal is pre 
furred, which in the case of second appeals would be the 
lower appellate Court Therefore, it does not follow In 
the case of second appeals that a finding from a first 
Court is to be treated on the same footing as a finding 
from an appellate Court Where an i«sue has not been 
determined by the first appellate Court and in second 
on remand to the tnal 
found to be insufficient 
ding such evidence and 
issue returns the case to the 
cannot be said to have been 
r appellate Court Therefore 
ijigu c-ouii iias juiimiil ion to determine such issae of 
fact under S 103 (Gruer and Pollock JJ) BRIJ 
MOHAN V CHANDRA CHAGABAI 

182 I C 12= HEN 602 = 1939 NL J 315 = 
A IE 1939 Nag 173 

S 104- Private reference to arbitration — Agree 

ment subsequently filed in Court— Court finding award 
of majority to be bad and refusing to make it decree of 
Court— Appeal 

Certain persons made a private reference to arbitra 
tion Subsequently they made an application to the 
Court under para 17 (1) of Sch II, C P Code 
that the agreement to refer to arbitration should 
be filed in Court That application was dismissed but 
on appeal the agreement was ordered to be filed m 
Court There were three arbitrators Two of them 
made one award and the third made a different award 
The Court found that the award of majority was bad 


41 Bom LR 1174 
— ■ - S 102 — Suit of small cause nature — Suit by 
landlord for recovery of price of trees cut and mis- 
appropriated bp defendant tenant — Seee-vd appeal i 
Where In a suit for recovery of the price of certain 
trees said to have been cut from the land of the plaintiff 


Court of small causes to try the suit is not barred and 
a second appeal to the High Court from such suit is 


■S 104(c ) — Scope of appeal under — Objection to 
award on the ground that arbitrator Had no furtsdic 
tion to allow amendment of plaint previously refused 
by Court — J/ open 

An appeal under S 104 (f) C p Code from an 
order modifying an award on arbitration under para 12 
c t «. tt c- o r- A n r -« »*■« scope of which is 
ppeal can attack the 
r as it modifies the 
points which have a 
■ award Though it is 
open to the appellant to show that the award could not 
be modified he has no right to appeal against the 

-» <•, * — | .1— „ rwa»A --a Mnrn 
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C. P CODE (1908 ),S. 105. 

The words ’’affecting the decision of the case ’’ in 
S, 105, mean affecting the merits or affecting ques 
tions beating upon the merits of the case and an order 
refusing to accept an award of the arbitrators, on a 
reference made by the Court, is an order affecting the 
decision cf the ca»e ( 1 /j ckstey. J ) II. PA" r M WE. 

18110 912 = 11 EE. 605= 
A IE 1939 Bang 164. 

• S 105 — Stupe — V’etidtty of order s-ttmg aside 
«rav» rd sn— I f one affecting decision of case on mints 

The validity or otherwise of an order setting aside an 
award affects the decision of the case as a simple ques- 
tion of jurisdiction would affect the decision of a case 
Hence the validity of an order setting a«ide an award 
can be attacked in appeal under the provisions of S 105 
{Dam. JC , Lo'-e and Weston JJ ) KlSH!*»CHAND f 
TaKHITRAM 183 IC 724-12RS 75 = 

AIR 1939 Sind 241 (F B ) 

S 105(1) and O 43. R 1 lo)— Serge of sub 

S, (1 1 of S 105 — Right ef appeal h0J> affected — Order 
of refusal to extend time — If agg eatable after the gass- 
ing of final decree 

The opening words of S. 105 (I), C. P. Code, 
‘sire as otherwise tapres‘!y provided*, govern the 
whol** subsection ard not merely the words which 
immediately follow them The sub section enlarges 
rights and doe* not curtail them, on the contrary it 
expressly saves rights already conferred, that is to say, 
among other things, the rights of appeal already con 
fened by S 104, C. P Code Where an appli- 
cation for Mten*ion of time tied by a preliminary 
mortgage decree is dismissed and a final decree is 
pasted, the order of refusal to extend t . • 1 

as an order {Stone, C.J and Bose, j 

v , kunjeihari Singh ' • ■ • 

• Sa 109 and 112 —Right of at 

Discretion under S. 112 

S. 107 of the C. P. Code is not only UJ 

opening words and by S. Ill but also by S 112. It Is 
plain from the terms of the Code that the Indian Legisla- 
ture was not claiming or proposing to abridge or extend 
the prerogative The discretion which & 112 affirms 


41 Bom LB. 1036 = A I E 1939PC122= 
(1939) 2MU. 181 (P 0.). 

Ss. 109 and no and Oudh Courts Act, S 12 

—Right of appeal within a chief Court, how afferted. 


C P CODE (1908), S 109. 

P. Code, as to value are satisfied Therefore, an appeal 
from such decree pasted by the single Judge does not he 
directly to His Majesty in Privy Council ( Sir George 
Rankin ) MAHOMED AZIM KHAN v SAADAT ALI 
Khan 661 A 160 = 14 Luck 252= 

I L E (1939) Kar. 234 (PO)=43 C W N 733 = 
llRP.O 207 = 1939 0 A 497=700 LJ 66 = 


appealable. 

An order of an appellate Court is not a 'final order 
within Ihe meaning of S 109 (a), C P Code, unless it 
finally di po«es of the rights of the parties in relation to 
the whole sun and hence an appeal does not he from an 
order under O 41 R 23 reversing a decree which 


S 109 (a) — " Final order '—Order of remand 
Decision of one issue — If makes order final. 

An order of remand would not fall within the descrip- 
tion of final order under S 10° (a), C P Code, on the 
ground that one of the main points or cardinal points In 
issue has been decided in that order, when that does not 
dispose of finally the rights of the parties and when the 
*uit is still alive and has to be tried in the ordinary way. 


S 109< i.)— Order passed under S. 34. N.W.F. 

P. Courts Regulation— Appealability to Privy Council. 

Orders passed after calling for the records under S 34 
of the N. W. F. Province Courts Regulation are not 

, oart by this 

pealable to 

’ 2 P Code. 

•' ■ el Khan d 

• ’ Pesh 11= 

Peak. 26 

... , , ■ ’ , ; , of S. 109 

(<) to interlocutory orders — Exercise of discretion — 
Consideration 1 — Substantial question of law being 

involved — If a ground for leave — Dismissal of revision 
against order superseding arbitration — Leave, sf can be 

f S. 109, C, P. Code, applies even to 
orders and in appropriate cases such 

be made the subject of an appeal to His 
«• = ‘ ” 1 1 ■' ■ ■ ,1 granted 


to appeal, or (i) the right to go to th* 

nal mentioned, *»*„ a Bench of the 

»ppeat to the appellate Bench of Chief Court of Oudh, 

from de:ree parsed by single Jadge of that Cot-tt in! 

exercise of original jurisdiction, Is competent under S. 

12, Oudh Courts Act, where requirements of S. 110, C. 


appeal is or is not calculated to unduly delay the 
disposal of the substantive dispute between the parties 
on the merits. Where an application to revise an ord 
superseding an arbitration is dismissed by the I ' 
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Court on the ground that there Was no ‘case* decided 
within the meaning of S 115, C P Code on a 
consideration of the facts of the case it was held that 
It was not a fit case in which leave to appeal to the 
Privy Council against the order Of dismissal should be 
granted {Iqbal Ahmad and Ismail //) GOVIND 
D; - * T 


Hi - 


182 1 0 1007=1939 0 A 569-12 BO 15= ! 
1939 AWE (0 C ) 92 : 1 

■ — S 109 (c) — Scope — Appl 

2 and O 15 R 3 for dtsposa 
preliminary issues— Refection— Revision petition to the 
High Court — Dismissal — Leaie to appeal ta Privy 


C V. CODE (1908) S 110 

be granted {Sennit and Verma //) SRI NARAIN 
Khanna v Secretary of State 

1939 AD J 736 = 1939 AWE (HC)651- 
AIE 1939 All 723 

S 110 — Leave to appeal — Affirming rudgment on 

merits — Judges of High Court di ffering on question of 

rt agree on 
below, but 
mere aca 
ground be 

* ’ * TT " Council ( Wert . 

NDRA NARAIN 

= 11EP 225 
law — Purchase 
years in lieu of 

part consideration for sale — Interest on Zarpesbgi m 


I S 110 — Valuation — Computation of— Mortgage 

I A rr *. — jSht>r»l — Vn It fitv o> mneteiar affirmed but rate 


under S 109 (r) of the Code of Civil Procedure 
( Harries , C J and Rmoland /) NANDSMaNI v 
IIARIKR1SHNA 181 I C 644 = 5 BE 646 = 

IIEP 624 = 1939 PW N 341 = 
A I E 1939 Pat 664 

S 109 (c) — Scope — Fo 

public temple — Dup ties bet 
— If of public and private 
to be granted 

The form at ritual ta an important public temple in 
the country is a matter of txjth public and private 
Importance falling within S 100 (r) C P Code, and j 
when the case relates to religious ntes and ceremonies at i 
a temple of national importance and rases disputes 
betw een tw o reli gious sects of a community regarding the 
conduct and form of worship at the temple the questions | 
at issue are m themselves of great public i 
Importance so as to justify the grant of a certificate 
under S 109 (c ) permitting an appeal to Ht a Majesty in 
Council ( Leach C J and /‘a! an /ah Sastn J ) . 

Thiruyengada Ramanuja Pedija JivangarlUp 

VENKATACUAPLU 1939MWN 816= i 

60 LW 252= A I B 1939 Mad 847 = 
(1939) 2 ML J 378 

— S 110 — Affirming decree— High Court on , 

appeal increasing amount of compensation »*r land \ 
acquisitien matter— If affirming decree 
Where on appeal the High Court increased the 
amount of compensation awarded by the lower Court m j 
a land acquisition matter, the High Coart has only 
affirmed the decree of the lower Court and has not varied 
It and as such unless a substantial question of law is 
Involved leave to appeal to the Privy Council could not 


A 1.U usi A*» \it,m 

S 110— Valuation — Construction of agreement 

embodied in compromise decree — Dispute os to — Decs 
non affecting party s interest in property worth over 
Rs 10 000 — Right to grant of certificate 


I value than Its JO POO that parly is entitled to a cestifi 
cate under the second clause of S 110, C P Code 
permuting an appeal to His Majesty in Council 
( Leach C J and Somayya, Jt GURUVAPPA 
NA1CKER V MOUNAGURUSWAM! NAICKER 

I LB (1939) Mad 838 = 1939MWN 607= 
49 LW 786=A IE 1939 Mad 742 = 
(1039) 2 ML J 36(2) 

S 110 — Valuation given in plaint — If can be 

enhanced by plaintiff applicant 

Where the plaintiff appher for leave to appeal to the 
Privy Council, it is not open to him to allege that the 
valuation given by him in hi* own plaint was loo low 
and ask for its enhancement for the purposes of S 110 
C P Code {Rennet and Verma, JJ) SRI KRISHNA 
MOHAN C PURSHOTTAM DAS 

1939 A W^ (HC ) 648 = 1939 ALJ 751 = 
A 1939 All 695 

— d 110 — Valuation — Rent luit— Decision a! torn 

mg abatement of rent for diminished area 

If the decision in a suit for rent goes to the root of 
the contractual relation between the parties and deter 
mines the rights and liabilities of the parties on the 
basis of the lease for all time to come, the real value of 
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the subject matter of the suit could be taken to be be- 
jord its apparent valae. But this principle has no 
application where what the Court decides in substance is 
that there was failure on the part of the landlord to put 
the tenant tn possession of some part of the demised 
land, and for the period in <ait, he is entitled to reduced 
rert i rre c ponding to the area in actual possession of the 
tenant In such a ca<e, the sum of money actually at 
stake in the suit would represent its true value (.$ A 
Gkost and Mulheries, jj ) Ram Lal Dutta • 
DHIhEVDRA NVTIt KO\ 13 C W N 239 

S 110, para (2 )— 'Property'— Meaning of— 

Sml If r tome cf hurt for ruiintenan,e oJlowan.es — Other 
Ann, though pa run, no 4 nak ng claim — Plaintiffs, tf 
ian rely an talue of entire allosanett payable to all 
A tin 

The word ‘property 1 in the second paragraph of S. 110 
C 1’ Code, must be taken to be the property of the 
applicants and it is the cater, t to which the decree has 
operated to the pre]udtce of the applicants that deter- 
mines the salat cf the property lor the purpose of the 
section. In a suit by some of the heirs of a certain 
person for maintenance allowances, the plaintiffs are 
entitled to rely only upon the talue of their own share 
and not upon the talue of the entire monthly allowances 
pa> able to all the heirs, when the other heirs, though 
made parties, hate not made any claim In such 
circumstances, it cannot be said that the oeci«5on in the 
suit will intolte directly or indirectly the interests of 
others who hate made no claim (5 K. Ghost and 
Mnkherjta, JJ ) SAYEDULLA V. K. HaBiBULLA. 

4 o r -r,-». 

S 112 — Scope of discretion ur 

Code, ss 109 and 112 — Right of ki 
1939 A WE.(P.C)76 = AIE 1 

(1939) 2MLj.]b1 U*.O.J 

S 115. 

Appealable order not appealed against 
Award. 

Burden of proof 
Case decided. 

Commission 

Court. 

Court fee 
Discretion 
Error of law 

Illegality or material Irregularity 
Interlocutory Order. * 

Jurisdiction 

Leave to sue as a pauper 
Material irregularity 
Other remedy open 
Powers of High Court 
Revision. 

Scope 

Subordinate Court 

S. 115 — Appealable order not appealed a go in it — 

Rets si on — I nterferenee. 


S 115 and Sch II, Para 15— Award — Order 

letting aude — Reunion , if /let. 

Tni* proceedings for arbitration in the course of a 
pending suit are of an interlocutory character and part 
of the suit it«e1f and hence an order setting aside an 
award filed by an arbitrator is not revtsable by the High 
Y.D, 1939—14 


I 0. P. CODE (1908), S. 115. 

Court. {Hamilton and Sennet, JJ) BAIJNATH v, 
, Chandika Prasad 1939 O W.N 761= 

1831.0 837 = 12 B O 80 (1)= 19390 LE 575= 
1939 0 A 639 = 1939 A.W.E (C C ) 108. 

| S 115 and Sch II, Para 15 — Award — Setting 

aside award and superseding arbitration — Revision tf 
I lus 

An order passed under Sch II Pata 15, C P Code, 
in a pendxng suit setting aside an award and superseding 
the arbitration, is not open to revision under b 115, C 
I P. Code The powers of the High Court are discre- 
I nonary and in view of the fact that the order can be 
challenged in ibe appeal from the decree it would lead to 
unnecessary prolongation of the proceedings in the trial 
I Couit if a revi'ion is entertained and so should be 
avoided ( Hamilton and Srtvastaza, JJ) NABI 


! ' 

I S. 115 — Burden of proof — Mistake as to— 

I Revision. 

A mistake as to onus of proof gives rise to a revision 
petition {Dahp SmgA, J.) bHIB LAL v MST 
GOPAND1. 41PLE 513 = A I B. 1939 Lah 562 

S 115— ‘Case decided"— Arbitration— Award — 

Order setting aside- Revision 

Whether an order does or does not decide a case with- 
in the meaning of Sec 115, C. P. Code, must be consi 
dered in each case. An order of the Court setting aside 

-> c -h 2, C. P. Code, and 

Joes not decide a case 
{Davit, J.C. Lobo and 
■ • TaKHITRAM, 

. C 724 = 12 ES 75= 
A I E 1939 Sind 2il (P B ) 
S. 115 —"Cast decided'' — Lower Court assuming 

jurisdiction not tested in it and threatening to inter- 
fere with vetted rights of subject— Revision— High 
Court's powers of interference, 

A "case decided" within the meaning of 115, C. P. 
Code, might fall within the category of orders pa'sed tn 
the assumption of jurisdiction not vested in the Court 
by law \\ here an invasion of vested rights ol the 
subject is thereatened by a Court assuming a jurisdiction 
which it does not possess, and it is about to resort to 
the use of the machinery at its disposal, the High Court 
will, as a superior Court, exercise its poweis under 
S. llS, C. P. Code, and will not restrict its jurisdiction 
{Wassoedew, J ) BaburaO v. IlARIHARRAO 

183 I C. 556 = 12 EB 113 = 41 Bom LE. 490 = 
A IJS. 1939 Bom. 279. 
S, 115 — “ Case decided" — Order by Judge review- 
ing decision of predecessor in exercise of inherent 
powert — Rea non — lnteference by High Court. 

Both O 47 and S. iSl are to be construed strictly, 
and are not intended to be used, and are not to be used, 

. rpeai on orders of 
irisdiction with his 
>rder passed by his 
one of the defen- 
nhout jurisdiction. 


against such order is not strictly maintainable, such an 
appeal, treated as revision application, is competent. 
The order sought to be set aside is not an interlocutory 
order so as to bar an application in revision, inasmuch 


\ 
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0 P CODE (1908) S 115 |CP CODE (1908), S. 115 

as it sets aside an order which is not an interlocutor) 1 S 116- — Discretion — Order that adtocate canid 

‘ ’ ''•** r- on &chalf of party Sy reasoi of hit interest 

party— Interference tn revttton 

s ' a Judge orders that an advocate could not 

■ riety appear on behalf of a party by reason of 

■ ‘ " f his having been interested on behalf of the 

In matters which were collateral to the suit in 

■ ■ — S 115 — Cate decided — “ A *•» **■ r a n nnf r,( nmole 

suit under S 10 C P Code — / 

No application in revision will 
a Judge under S lO refusing t 
directing a suit to proceed Sue 
decided within the meaning 

{Davit J C antTyabn /) RaMCHAND VlRMAL i ment* as defined in b 2 (V) of the Code and therefore 
LILaRam AIR 193$) Sind 291 the powers of the Court are restricted as laid down in 

S llft—Commission—Aefttsal to tstue — Inter S 85 Government of Burma Act ai d the question 

locutory order— Inter ftrtnee cannot le agitated jn addition as one of general super- 

An interlocutory order is subject to revision An mtendence over the Courts as provided in S 85(1) of 
order refusing to is ue without sufficient rea'on a com that Act ( Robert t C J Mya Bit and Mostly Jj ) 
mfssion for the further cross examination of a m triers TaJENDra Chandra DHar v Ta Jen DU a LAL 
partly cross examined and who happened to live more Ghosh 1939 Bang LR 524=1821 C 77= 

than 200 miles away, is al o subject to revision the 11 RE 512 = AIB 1939 Bang 183 (Sb) 

ground being that much harm may accrue to a party ■ S 115— Discretion of Court Order accepting 

from such a refusal ( Davies /CS) JaMNA DHAR security-interference 

POTDAR AND CO v GULAB CHAND Accepting or refusing to accept security furnished by 

1938 AML J 123 a person appointed as a guardian of propert) of a 

— S Its— Court" — Collector’# order under minor is a matter within the discretion of the Court 

S 20 A Madras Estates Land Act — Revision— Jon die Where the Court in exercise of its discretion has accept 
tion to interfere See Madras Estates Land Act ed the security and it is not shown that the Court has 
S 20-A 50 LW 162=(1939)2ML J 292 acted with material irregularitv in the exercise of its 

~ — —3 115— * Court "—Judge of f v “ * 

Cause Court— Order in election dispute 

Ss 16 and 17 of Karachi City Municipal ■ ‘ ' 

—Powers of High Court to interfere 
City municipal act Ss 16 and i7 
I LB (19 

~ — — S 115 —Court fee — Order det 


evtsion 

bring a ca«e within the 
and misinterpretation of 
ound for maintaining an 
115 {Leach CJ and 

other order which may be without jurisdiction {Burn 
J) Manaithunajnatha Desikar v Gopala 
ChETTIAR 49 It W 270“ 

1939 M- TP. N 205-=’ A ZB 1939 Mad 380 = 

(1939) 1 M L J 317 

3 115 — Court fee — Question of r tonification of 

suit— Decision adierse to plaintiff — Interference — 

Jurisdiction of High Court 

The High Court has jurisdiction to interfere in revi 
sion with the decision of the lower Court on the question 
Of the classification of the suit for purposes of court fee 
where such decision has been adverse to the plaintiff 
{Jama and Rowland, JJ ) SlTAL TraSad SaM p 
RaMDaSSaH 18 Pat 267=6 BE 893 = 

183 1 0 281=12EP 122*1939 PWN 197= 

A I B 1939 F * 

8 115 — Discretion — Interference— Pnr . s the )un«dic 

In matters of Judicial discretion the revj in the petition 

will not interfere unless there are either no ■ ’) *>aI AVaN 

whatever for its exercise or unless its exerci'e • ■ « PER 553 = 

manifestly unfair lesult (A'ormon, I C SI A'fAR AIE 1939 Lab 222. 

ChaND i BitOLA NATH 1939 a ML J 17 S 115 — Illegality or material irregularity — 

— S 1 16 — Discretion— Order allowing amend Framing of issuer— Jurstdieteon— Wrong decision at fo 
ment at plaint— Petition placing of hufdtn of proof— Interference by High 

So revision lies against an order all swing 8n amend- Court 
went of the plaint ( Tek Chand /) ISMAIL » It it by law the doty of the trial Court to frame 
KULIA Raji 41PLR 146 I issues In a suit It is not any part of the legitimate 


SERVaT' J 11 50 LTV 159 -J539 M WN 700 = 

AIB 1939 Mad 740 = (1939) 2 M L J 353 

— -S 115 — £rror of Imp — Order on guerlron of 
res judicata 

The question whether the decision of a lower appel 
late Court that a suit was barred by ref /udieata, was 
correct cannot be raised in revision ( Teh Chand, J ) 
MT IfASAN JAN I QAMAR trp DlN 

18010 12G(1)=41PLE 176 = 
A IB 1939 Lab 48 
-S 115— Error of lam — When ground for 

Where a Judge has refused to consider the objec 
tion to sale in the erroneous belief that it was not 
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datm of the High Court to help lower Courts to frame 
issue*. They atone hare jurisdiction to frame the 
issues in the suits which come tefore them for trial, and 
they have jurisdiction to decide strongly as well as 
tightly. The fact that a wrong decision is made is 
never a ground for interference in revision under S 115 
{Burn, J) MaMCKAVACII VRAM CHETTJAR V 

Official Receiver. East Tanjore 

1933 MWN G03-60LW 459 = 
A.IB. 1939 Mad 7S3=(19S9) 2 M L J 44 
S 115— Illicitly and mth nut trial irregu- 
larity— Allotting flea tutting at root of plaint but net 
raised tn pleadings and deciding same utthout amend 
merit of f lading , r railing rtletant niuti — Re" man — 
interference 

A Conn act* improperly wi.en, without directing an 
amendment of the (leadings or revi-wg the lelevant 
t'<uts, it allow* a question In be argued before it which 
cuts at the very root of the plaintiffs -mt, but which is 
not raided in the pleadings at aft and decides it, in d< mg 
sou ignores tome of the most material provisions of 
the C P Code The High Court in such a vase will 
tn'erfere under S. 115. C.P Code {Dans, JC.and 
IVtsten, J ) Mlh HaJI GHULAU SHAH l KHAN 
CIUND I L.R (1939) Par 330 = 18210 154 = 
11 £ S 250 = A J E. 1939 Sind 137 
—3. 115 —Illegally or with material irregularity 
—Court bating tuntdietion to decide lut de.idmg 
wrongly — If ground for ml non by High Court 

If a Court has jurisdiction to decide a matter, it does 
not at all follow that if it has decided an is«ue wrongly it 
has acted illegally or with material irregularity in the 

csercise of its jurisdiction vo as to call *— 

under S. 115, C. P. Code {Harriet, C / 

/) NANDAMANI V llARIKRtSHNA 

181 1 0.644 = 11 BP 62' 

1939 P.W.N. 341 = A IP 

— 8. 115 — Illegally or uili mater 

— Refuial to dtctdt tome mue at prtht 
iHit~-ReUtion — Interference 


O. P. CODE (1908), S. 116. 

Bir Bal Dass *■. Cantonment board, Lahore 

41 P L.B 56, 

S 115 — Interlocutory order— Re tec lion of evi- 
dence by trial Court— Rtvttton. 

jected by 

■ der may 

it does 

irreparable damaee to a party, bat that cannot be said in 
the ca»e of rejection of evidence. It is open to the 
party 10 question the decision in appeal which is the 
proper time ai which the error, if any, should be 
remedied {My a Bu and Moseley , //) RAM OUDH v 
Govfrnment of Burma. 1939 Rans.Ii F. 591= 
AIR 1939 Rang 448. 

S 115 — Jurisdiction — Absence — Interference — 

Duty of High Court ezeti if no miscarriage of susttee 
result 1 — -Deposit beyond time — decepta nee by Court — 
Effect 

V\ here a Court acts without jurisdiction e g , when it 
receives a deposit made by a party beyond the time fixed 
in a ca*e where time la of the essence of the contract 
| or compromise in pursuance of which it is made, the 
High Court must interfere in revision, though no real 
j miscarriage of justice has occurred, because the accept- 
' ance of the deposit i> clearly an act without jurisdiction 
, ( Harriet , C J ) BlStVAMBHER SAHU v HaRI NAIK 
5 C L T. 29 

| — S. 115 — Jurisdiction— Absence of Judge setting 

aside order patted by Ait predecessor by way of rental — 

A et ill on — Interference 

Ordinarily, the Court of the Judicial Commissioner 
will not interfere in revision when a remedy will he by 


S 115 — Interlocutory order — Interference See 

c p. coue, s. 1J5— Commission— refusal to 
ISSUE. 1938 AMLJ, 123 

S 115 — Interlocutory order— Interference in 

revision — Rangoon High Court. 

The expression "case w hich has been decided" in 


[ „j — „ ~ deciding a 

where the 
)urt and it 
{Davis, 

" • Shah v 

■ ■ ■ . .ar. 330 = 

■ ■ ■ Sind 137. 

! rder UntA- 

Wbere a Court makes an order which it has no juris- 
diction to make, the order is revisable by the Court in 
revision. {IVort, j) Mir SVED HUSAIN v. RASOO 
Singh. 5 B R. 704 = 181 IC. 896= 

11R.P. 647= A I R 1939 Pat. 518. 
S 115 — Jurisdiction — Failure to exercise— 


1'ivierieu against such an order. {AOdut Rastnd, J.) I 
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’ — ■ — S 115 — Jurisdiction — Failure to extrctte— 
Wrong new of law — Interferen t 
Where the lower *- — J * 

legal position and by 
to exercise its prope 
interfere in revision 

RACHUR I 

1939 P W N 50 E . ■ ! 

S 116- Ju 

Order erroneously ■ • 

Land A quitition Act as incompetent 

\n order of a District Judge rejecting a reference 
made under S 18 of the Land Acquisition Act in the 
erroneous view that the party at whose instance the j 
reference was made was not entitled to demand a refe 
rence is open to revision under S 115 C P Code 
( Mukhcr/ea and Roxburgh JJ~) COM1LLA ELECTRIC 

Supply ltd v East Bem al Bank ltd 

43CWN 973=1 LE (1939) 2 Cal 401 = 
A IE 1939 Cal 669 

— S 116 — Leate to sue as a pauper — Aefusal — 

Reuston 

In the ca«e of an application for leave to sue as a 
pauper a Court has jurisdiction either to allow or dis 
allow it and when once it has exercised its jurisdiction 1 
and decided whether rightly or wrongly there can be 
no revision under S 115 CP Code (Zia ul Hasan \ 
and II ’ “ • 

1 ■ ■ 



perly there has been misunderstanding as regards the 
legal poMtion and the Courts commit serious mistakes 
in ignoring many important factors in connection with 
the property put up for sale, and are largely carried 
away by the fact that there is no substantial injury but 
where the various material irregularities in fact cause 
substantial injuries the irregularities must be deemed to 
have resulted in miscarriage of justice and High Court 
can 111 such case interfere by way of revi'iOn {Mir 
Ahmad J) JiUNDHELKHAND CYCLE AND MOTOR 
Agency v Peoples Bank of Northern India 
LTn 181 IC 542 = 11 K Pesh 70 = 

AIR 1939 Pesh 9 
— 1 S 115 — Material irregularity— Grant of tem 
porarv injunction under O 39 K 1 — Kevision— Inter 
ference See C P CODE O 39 K 1 

1939 MWN 621 

S 115 — Material irregularity — Misreading 

evidence 

If the lower Court misreads 
and failing to take notlc» of 
therein comes to an erroneous ci 
deemed to have acted with matei 
deci ion is open lo revision 
(MoelnyJ) DWAR1KA v Bp ■ 

a . ■ 

S 115 — Material irregu 

gagt — A edition of new party am 

allowing question on nest issue » » , j 

added — Feu non 

In a suit brought on a mortgage executed by a 
father his «on was added as a defendant along with the 
father \fter the «on was added as 
was framed whetherthe mortgaged * 

self acquired property of the father 
joint family The trial Court howeve 


C P CODE (1908), S 115 

question put on behalf of the defence whether the mort 
gaged property was the self acquired property of the 


'air 1939 Pat 74 

■ “ S 116 — Material irregularity — Throwing 
burden of proof on wrong party in disregard of statute 
— Revision — Interference with order framing issues 
Where a statute specifically puts the burden 
of proof upon a certain party the Court in placing 
the burden of proof the other way is acting with material 
irregularity in the exercise of its jurisdiction, and the 
High Court may in a proper case interfere in revision to 
set right an issue framed in such a manner as to 
disregard the statutory provision regarding burden of 
proof To disregard the direction of the statute with 
regard to burden of proof is a perverse decision and 
conscious departure from the rule of procedure 
(Mociett, J) Varisai Muhammad Kowther v. 
MaRUngapuri Estate 1939 M W N - 395= 

AIR 1939 Mad 644 = (1939) 1 M L J 334 


, u ulLU. l IV I V uc . UU r 

any such thing it is also a material 
to hold an item proved which the trial 
eld not proved without stating on what 
appellate Court relies for the proof of the 
item {Dahp Singh J) AbbaS Tea COM pan J v 
ISHAR DAS 41 P L R 492- A I R 1939 Lab 470 
— - — S 115 — Other remedy open— Appeal competent — • 
Feviston — Interference— If hen / uitifiek 

Though the High Court will not ordinarily interfere 
m revision when a remedy lies by way ol appeal the 
High Court will Interfere if a defect of law and a grave 
wrong are manifest, for the H gh Court will not permit a 
case to proceed on jurisdiction snatched and having no 
basis or justification (Davis JC and Weston, /) 
Mir Haji Ghulam Shah v khanchanp 

ILR 1 1939) Ear 330-182 I C 164 = 
11 RS 250 = A I R 1939 Sind 137 
_l S 115 — Other remedy open — Appeal — Condi 
t tonal decree in preemption suit — Subsequent order 
dismissing suit for defanlt—Fntnon 

A decree passed in a suit for pre emption in favour of 
the plaintiff for possession of the land in dispute on pay 


— ' -3 115 — Other remedy open— Interference in re 

it non 

Where a petitioner m revision has another remedy 
■ *• J L • facts of each particular case 

■ ourt will interfere in revision 

. /) PARYAG V ChaND- 

■7910 815 = 11 HP 416 = 
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1939 P WJT. 60-5 B E 301 = 
A.I.R 1939 Pat. 263 
1 - S. 115 — Other remedy open— Inter ference m 
rfiWWi—Cwftrt. 

There if no inflexible rale that the High Court will 
not tn'erfete in restMon when other remedy is open b> 
way of MMt High Court ev en in such caves can interfere 
in revi'icn to arctd multiplicity of litigation and hard- 
ship to the parties (7Vi Chans /) MT EHAGWaNTI 
r. SaKT StNGH 1 1S2 I C 560= 12 R L 53 = 

41PLE 374 = A.I E 1939 Lab 62 

3. 115— Other remedy open— Order on claim 
petition— -Power of High Coart to revise if precluded by 
right of suit under O 21. R 63 See C P Copt, 
O 21. Rr. 58. 60 AND 63 AM) b 115 

193SALJ 1118= A I B 1939 All 117 

8. 115 — Other remedy — Order dnmi mug juit 
under O 9, A* h — Relation 

No re vim on lies again*: an order dismi* l ing a sail 
under O 9, R 8, C P Code, as another remedy 1* cpen 
to the plaintiff by w ay of an application for restoration 
of the fjit with an appeal again-t the order, if that 
application it di«missed {Blether, /) Mahomed 
shah < shib dial Singh. 41PLB102 

- S 115 —Power of High Ccurt — Execution sale — 
Absence of off i/cation to set ettde along with depout of 
decretal amount — Refusal to let aside— Inter ferenet in 
rr. snort — Power of High Court— If ardthtp—1 f ground 
of interference. 

The High Court has no power ut 
Code, to interfere with an order of a 
mg to set aside an execution sale 

application to set a«ide the same the - - - . 

of the decree and compensation have been deposited in 
time. The fart that it is a hard case does not permit 
the High Court to interfere where it has no power so to 
do. {Harriet. C.J. and Rowland, /.) Khaki JeNa 
V. Gauranca CHARAN SaHU. 18 Pat. 210 

S 115— Powers of High Court — Execution 

sale— Order conErn * ■ ’ ' - * ' ‘ 

set aside though d 

Order rejecting a ■ ■ 

Interference See t 

— -8 115 — Power! of High Court — Order of 

Senioni Judge in revision from order of Magistrate 
under Pom bay Municipal Borough! Ac! — Reunion to 
High Court — Interferenei — Ground!. 

The High Court has power 
revision from an order passed 
revision against an order of a 1 . 

Bombay Municipal Borough* Act 
ence should be rare. When the 


C.P. CODE (1908), S 115 

116— Revision — Grounds —Hew point not 
?ourt below — If open as ground of inter fer- 




| It is not the practice of the High Court to interfere 
in revi'ion en a point w bich has never been taken in 
I the Court below 1 Broomfield, J ) SHRIPAD BaJI v. 
DviTATRAYA Vithau 183 I C 753 = 12 RB 128 = 
41 Bom L E 485 = A IE 1939 Bom 296. 

S 115 — Reiman — Interference — finding on 

un rebutted oral eii deuce. 

Where a lower Court had come to the conclusion that 
a person is an agriculturist on the oral evidence of a 
plaintiff which wa‘ not rebutted on the other Mde by any 
evidence, the chief Court held that in the circumstances 
there was no reason to interfere with the findings of the 
lower Court {Zta til Hasan, J ) Goi'AL L)aS v, 
PU1TU Lal 1939 O A 425 

■S 115— Scope — Appeal expressly prohibited by 
law — Power to treat appeal as revision application — 
Question of law or construction of document or wrong 
decision — II su/fl. tent ground 

S 115 C.P Code, was only intended to relate to 
questions of jurisdiction and not to questions of law or 
construction of document, or a wrong deci-iLn by a 
Judge These are not matters affecting jurisdiction and 
cannot constitute sufficient grounds for treating an 
appeal as an application in revision when an appeal is 
expre-dy prohibited by law S 115 is intended only 

■* * " matters on which 

the parties with a 
amt Tyab)!, /.) 

. 1939 Sind 360 

—3 115 — ^cope— Order amending decree under 

Ss 151 and 152 — Revision— Maintainability. See C. P. 
CODE. S. 2 (2.) 41 Bom h R 800, 

— S 115 — Scope — Order filing award and direct- 
ing decree to be drawn up after overruling ob/eetion on 
ground of want of leave under 0. 32, R, 7, C. P. Code — 


Ihe award, dismissing an application to set aside the 
award under Sch II, para 15, its order is revisable by 
the High Court under S 115 C P. Code, provided it is 
shown that the Court below has exercised a jurisdiction 


Manufacturing anu calico Printing Co , ltd. 

»41 Bom.L.R. 1015= A I.E 1939 Bom. 478 

S 116 — Powers of High Court— Perverse order 

— Interference in rets non 

The High Court will not ordinarily exercise its 
revisions! powers even though the lower Court has 
decided a question of fact or law erroneously , but its 
hands are not tied when it finds that the order of Che 
Court below is entirely ana absolutely unjustifiab'e and 
•* almost perverse {Wort, /) DEOKJ SlNCH v. 
Uaghvjndra BHAGWaN. 183 1 0 371= | 

5 BE 922 = 12 E T. 135 = 1 939 P.W.N. 229 = 

’ A.LB. 1939 Pat. 430 , 


V. 115 — ‘'Subordinate Court " — Chief Judge of 
Small Causes Court deciding appeal under S. 217 of 
the City of Bombay Municipal At — -If Court subor- 
dinate to High Court— Revision — Competen'y 
The Chief Judge of the Bombay Small Causes Court 
acting under S 217 of the City of Bombay Municipal 
Act acts as a tenona destgnata, and not as a Court 
hearing an appeal, and hence an application for revision 
under S. 115 C. P. Code, again«t his decision i* not 
competent {Maekltn and Lekur, JJ) MULJI SlCKA 
& Co v. municipal Commissioner of Bombay. 

41 Bom LB 984=A.TE. 1939 Bom 471. 

S. 115 — Subordinate Court — District Judge 

acting under R, 62 (|) of Burma Municipal Rules — 
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payment of defi it Court fees and gu es a furl W I *v» ' rt '- - 


* lbl 

Amendment 

, (second application for) 

Appeal 

Compromise decree 
Consent decree 
Execution sale 
Inherent powers 
Jurisdiction 
Limitation 
EestltUtlon 
Restoration 
Scope 

Stay of execution 
&ta,y ot wait 

8s 151 152 153 and Evid Act S 

Amend mint— Application to amend mutate in 


AIK 1939 Bom 389 

1 —Appeal 

No appeal lies from an order passed under S 15| C 
P Code (Teh Chand and Abdul Rashid //) 
GANESH D VITA V MODEL TOWN SOCIETY 

AIR 1939 Lah 508 

S 151— Appeal — Amendment of decree to 

correct description of property — rower of Court — 
Refusal to amend — Appealability See C P CODE S 
47 41 BomliR 1170 

■S 151 — Appeal — Application under O 21 R 90 
— Order restoring possession to judgment debtor pending 
it i decision — Appeal — Revision 

An appeal was filed against an order rejecting as in 
competent an application filed by the judgment debtor 
I under O 21 R 90 C P Code In the meantime tie 
l s.a.Vt'aa.s.C'awfi.rmed wwd the awrtvow toek pos- 

session The Appellate Court allowed (he appeal and 
J J 1 The lower 

■ of the pro- 
5 151 C P 


• and 1 53 

„ , relmnnJry 

and final decrees with reference to the extent of the 
interest mortgaged, namely, from five pies' to 'five 


Held (i) that the order was really in the nature of an 
interlocutory order and was not in any sense a decree * 
within the meaning of S 2 (2) C P Code astheeven 
tual rights of the parties would depend upon the result 


181 1 C 153- 11 R A 662= | 
1939 AWE (HO) 173= 1939 ALJ 193- j. 

AIR 1939 All 231 | 

——3s 151 and 152 — Amendment of decree— Qnes 
tiou of colts raised in both first and second appeals — 
Dismissal of appeals— Ffftet of— Amendment of first 
appellate decree relating to costs — If competent 

W here the question of CO'ts was rai ed b> the appli 
Cant for an amendment of the decree in both the first 
and second appeals which were dismi c ed the matter 
must be presumed to hive been adiud ruled r>~n 
adversely to him In such circumstance 
tion by him for amendment of the deer 


Ss 151 and 162 — Am 

application — Ifaintasnabiht j 
It is not open to a Court to 
cation for amendment of a de 
cation on the same question haa uctn ui 
/) SauhuRamc Lakiimi Dass 
12RL 103=41 RLE 136-AIR 

■ Sfl 151 and 162 — Amendment of 

party acquiring interest in property a 

Application for amendment of decree 

tan be al leaned 

A decree should not be ame"'''''! ~ ■ 

powers conferred under Ss 
long after it was passed so s " 
acquired by third parties it • 


.uliili iu.o 

S 161 — Appeal— Order amending final decree 

under S 151 — Right of appeal — Proper procedure— 
Appeal from amended decree— Competency 

The nature of an order is not determined by the pro 
vision of law to which it may wrongly hate been as 
signed The true test is what is the order il'elf A 
Court cannot change its true order merely because it is 
given a wrong name Where a Court amends a final 
decree passed by it purporting to do so under S 151, C 
j P Code it cannot be said that no appeal lies in the 


he right of appeal is * 
there are express pro- 
maintainability of 414 
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C P. CODE (1908). S 151. 

appeal, it would not be correct to say that because an j 
appeal is «l'o*rd by sratuie in certain ea'es it must be j 
allowed b) way of analogy tn other similar case* Where | 


S 151— Apflieahititj — Altai dnmisied for 

failure cf eppet/art la file apfe/lani' 1 In* cr mate 
printing deposit in I '*>— Kelt or otter —Appluatu n far 
—Inter ml paver et Cctirl U entertain— If apptiratnu 
for rctuw u-der O -1". A’ 1 — O 41. R 19— Apptnatien 
of Patna /light curt Antes, Part II, Chat IX, R. 
23. 

An application for the re-toration of an aj peal dunus- 
»ed forl«n'uie 10 6le the appsl'ant'* list cannot 
treated a« an applica'ior. for mit* Uncer O 47. 
l.C 1' Code, the new matter cr evidence *-hculo ha 
been di*cc»ertd by the party apphing for review a 
not bj the Couit whc«e order i> tole renewed. a.. u 
seconcly the error or n utahe refeneo 10 in the rule 
should be one .ppaient on the face of the record and 
not cne cau-ed by the '*curt not being appn*ed at the 
time of the di-mt-al of ihe appeal of the urcum'tances 
which prevtmed the appellant from taking the nece"ar> 
steps. A failure to tilt the appellant's h*t cannot te 1 
treated as tieing an onu‘*-ion of the same kind or j 
de-enption as an onu-ion *0 produce a matter or 
evidence subsequently di-coiered ora mistake or error 
apparert on tit face 0 / the record. Nor would O 41, 
R. 19, C. P. Code, apply to such an application for res 
toratton of an appeal tli«mi»'ed under. R 23 of Ch IX, 
Part ll of the roles framed bj the Patna lligb Court 
for failure to file the appellant’s list. The failure to file 
the list stands on no worse footing than the default 
referred to in Kr 11, 17 and 18 of O. 41; and 
although there is no provision in the Code covering the 
case of restoration of an appeal dismi«sed for failure to 
file the li«t or to deposit the punting cost, the Court is 
not poweilessto restoie the appeal. If the Court has 
power to dismiss an appeal for such failure, it also has 
the power to rertore the appeal 111 a proper ca-e S. 


C. P. CODE (1908), S. 151. r 

the suit itself and the same kind of investigation is 
necessary as in a contested suit, further it cannot be 
said that there was any fraud practised upon the Court 

(Mu*. ■ , 

Sen • ■ , 

■ S. 161 — Execution salt — Power to set aside 
before confirmation 

No doubt the Court has inbeient power under S 15 1, 
C 1' Code, 10 'et aside an execution «ale before its 
confiimation. where there is an abuse of the process of 
the Court But there is certainly no jurisdiction to set 
aside the sale under that section on the application of a 
thud party on the ground that owing to a misappre- 
hension due 10 the conduct of another third party he 
. failed to be prr-ent on the day of the 'ale and therefore 
I was un«Ue 10 bid It might be otherwise if (hat had 
been due to 'ome enu'sion or wrong procedure on the 


S iSl.C T Code, should be applied with great 
caution am 1 only when the ends of justice require Us 
application In order to decide whether tbe ends of 
juMice require the application of the section to a parti- 
cular case, the Court has 10 keep in view not only the 
interest of the applicant but also that of tbe other party 
who may be affuted by tbe order sought to be made 
under the ‘eclion. ( Harriet , C J Fail Alt and 
Agarwala, JJ ) KaM KHEI AVVAN SlNGH v MONI- 
lalSahu. 20 Pat L T 883 = 1939 P W N 832= 
AIE 1939 Pat. 678 (T.B.). 

S. 151 —Inherent peratrt— Review— Power of 

Subordinate Judge to review order of predecessor— 0 , 47 
and S. 15l — Conitruetion. 

S. 151, C. P. Code, is not intended to constitute one 
Subordinale Judge an appellate authority over his pre- 
decessor of like jurisdiction as him'elf If one Judge 
reviews the order of another, he cannot escape the pro- 
visions of O. 47. C. T. Code, by placing his order under 
S. 151. Both S 151 and O 47 are to be construed 
strictly and are rot intended to be used to allow one 
Judge to sit in appeal on orders of his predecessor 

„ -t juri'diclion with his own. ( Davis 

I) Mir Haji Ghulam Shah o' 
IL3 (1939) Ear 330 = 

. - 1 ES 250= A IE. 1938 Sind 137. 

unsdietion — Absence of — Order of 
v reviewing predecessor’s order on 


S.151— ( 

for fraud, mu-rep 1 ’ 1 , 1 ( 

Compromise— ■ • • ■ ‘ 

• 8. 161— ‘ ■' t " . , .... 

kerent / unsdicti . ■ ■ ■ • 

The remedy of , 1 ’ '• 

decree on the ground that M* con-ent was induced by application lor restoration of appeal dismissed for 
and is to /n'litnte a regular *uit for the purpose, default— Power'. See C.P. Code. O. 41 R. 19 AND 

Si , • 'i- r T - 1 B 10,0 4 ML.J. 124. 

t ■ • ... nr— Appeal 

■ 1 , ar an appeal 

■ ■ ■ * 1 ■ the inherent 

u he in such 
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0 P CODE (1908) S 116 

as it sets aside an order which is not an interlocutory 


11 R S 250= A 1 R 1939 Sind 137 
~ S 115 — Cast dectded — Order refusing to stay 
suit under S 10 C P Code — Revision — Competency 
No application in revision will 
a Judge under S 10 refusing t 
directing a suit to proceed Sue 
decided within the meaning 
{Davit J C at d Tyabtt J ) ■ 

LILARaM AIR 1939 Sind 291 

S 116 — Commission — Refusal to issue — Inter 

locutory order— -Interference 

An interlocutory order is sub]cct to revision An 
order refusing to is«ue without sufficient reason a com 
mission for the further cross examination of a witness 
partly cross examined and who happened to live more 
than 200 miles away, is al o subject to revision the 
ground being that much harm may accrue to a party 
from such a refusal (Davtes ICS) Jaaina Dhar 
POTDAR AND Co V GULAB CHAND 

1938 A MX. J 123 

S 116 — Court ’ — Collector’s order under 

S 20 A Madras Estates Land Act 
tion to intei fere See MADRAS E 
S 20-A 50 LW 162= . * 

S 116— * Court ' — Judj 

Cause Court— Order In election 
Ss 16 and 17 of Karachi City Mu 
— Powers of High Court to interfere See KARACHI 
City Municipal Act ss 16 and i7 

ILK (1939) Kar 131 
~ - 3 115 — Court fee — Order deterr lining and 

holding plaint tote insufficiently st imped— Set is, on , 
An order of a trial Court rtetemuning the proper 


C P CODE (1908), S. 115 

S 115— Discretion— Order that advocate could 

» - s e re e + * i »/ /us interest 

.te could not 
. by reason of 

■ behalf of the 
other side m matters wmch w ere collateral to the suit in 
question and there w as upon the record proof of ample 
material before him upon which he could make such an 
t whether he was 
ie then It is not 

mittedly a judg 
ie and therefore 

the powers of the Court are restricted as laid down in 
S 85 Government of Uurma Act and the question 
cannot be agitated in addition as one of general super- 
intendence over the Courts as provided in S 85(1) of 
lhat Act ( Roberts C J fifya Ru and Mostly Jj ) 
Tajendra Chandra Dhar v Tajendra LAL 
Ghosh 1939 Kang LR 514 = 182 1 0 77= 

HER 512-AIR 1939 Rang 183(SE) 

■ S 116 — Discretion of Court- Order accepting 
security — Interference 

Accepting or refusing to accept security furnished by 
a person appointed as a guardian of property of a 
minor is a matter within the discretion of the Court 


— S 115 — Error of taw 

Mere commission of error of law by the lower Court 


/) Manaithunainatiia Desikak v Gopala 
CHETOaR 49 LW 270 = 

1939 M.WN 205= A IE 1939 Mad 380 = 
(1939) 1 M L J 317 

S 115 — Court fee — Question of classification of 

suit — Dees non atierse to plaintiff' — Interference — 
Jurisdiction of High Court 

The High Court has jurisdiction to interfere in revi 
sion with the decision of the lower Court on the question 
of the classification of the suit for purposes of court fee 
where such decision has been adverse to the plaintiff 
< James and Rowland, JJ) S1TAL PRASAD SaH r 
KAMDaSSah 18 Pat 267=6 BR 893= 

183 1C 281 = 12EP 122 = 1939 PWN 197= 
AJE 1939 Pat 274 

8 116 — Dsseietion — -Interference— Prsn spies 

In matters of Judicial discretion the revi mg Court 
will not interfere unless there are either no grounds 
•whatever for its exercise or unless Its exetene produces 
manifestly unfair result (Herman ICS ) AVAR 
ChaNdv PH OLA Nath 1939 A MIJ 17 

— S %.V>— Discretion— Order allowing amend , 

ment of pi amt— Ret men 

No revision lt« against an order allowing an amend- 
ment of the p)3int (Teh Chand, J ) ISMAIL v 
RUUaRaM 41PLE 146 


bERVAl 60 L W 159 «= 193J MWN IV 0 = 

AIR 1939 Mad 740= (1939) 2 M L J 353 
■ — —3 115 — Error of law — Order on question of 
res judicata 

The question whether the decision of a lower appel 
late Court that a suit was barred by res tuheata, was 
correct cannot be raised in revision (Teh Chand J) 
MT Hasan Jan v Qamar ud Din 

18010 12G(1) = 41PLE 176 = 
AIR 1939 Lab 48 

S 115— Error of law — When ground for 

revision 

Where a Judge has refused to consider the objec 
lion to sale in the erroneous belief that it was not 
entertainable in view of Proviso 2 to O 21 R 90 CP 
Code the error of law in such ease a Sects the jor ‘die 
tion of the Court and in the circumstances the petition 
for revision is competent ( Chide J) Nst WAN 
Sinch v Man Sinlh 41PLR 553 = 

A IB 1939 Lab 222. 

S 115 — Illegal tly or material srreg tlartty — 

Framing of issues— JurndieSi on— Wrong decision at to 
plating of burden of proof— Interference by High 
Court 

It is by law the duty of the trial Coart to frame 
1 issues in a suit It Is not any part of the legitimate 
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C. P .CODE (ISOS). S. 115 

duties of the High Court to help lower Courts to frame 
issue*. They alone hare jurisdiction to frame the 
Issues in the tails which come tefore them for tin), and 
they haie jurisdiction to decide wrongly as well as 
tightly The fact that a wrong decision is made is 
' • • ■ - 1 ‘ 115 


■ ■ 59 = 

■ ■ ■ 44 

S 115— Illegally and talk mterial irregu- 
larity— A! I -Knag flea tutting at root of plaint tut not 
railed I» pleading! and deciding tame uithoul amend 

A Court act* improperly wi eo, without directing an 
-amendment of the pleadings or revising the relevant 
IWjii, it allows a question to be argued before it which 
cuts at the sery root of the plaintiffs »uit, but which is 
not ratted in the pleadings ai all am) decides 11, in <’<-ing 
so it ignores tome of the mod material provisions of 
the C f. Code. The High Court in «ucb a cate will 
in’erfere under S. 115, C P Code ( Dans . JC and 
li’eiton.J) Mix Huff GlIULAM SiiaH i KHaS 
Ciund IL5 (1939) Ear 330 = 182 1 C 154 = 
HE S 250 = A.I E 1939 Sind 137 

S \\b— Illegally •>*’ with material irregularity 

— Court kj-ing lumdietion to decide but deciding 
wren [l y — // ground for retilion by Jfigh Court 

If a Court has jurisdiction 10 decide a matter, it does 
not at all follow that if u has decided an is«ue wrongly it 
has acted illegally or with marenal irregularity in the 
exercise of its jurisdiction *o as to call for interference 


- " ’ 8 115 — Illegally or uith material irregularity 

— Refusal to decide tome itiue at preliminary tttuet in 
suit— Ret 1/1 on— Interference 


S 115 — Interlocutory order — Interference. See 

C. P. Code, s. 115 — Commission— refusal to 
ISSUE 1938 AMLJ 123 

S 115 — Interlocutory order— Interference in 

ret 1 11 on — Rangoon High Court 

The expression “case which has been decided*' in 
S 115 is wide enough to Include an interlocutory order, 
and even though there may he an appeal item the final 


| 0. P. CODE (1908), S. 115. 

Bir Bal dass r. Cantonment board, Lahore 

41PLE.55 

I S 115 — Interlocutory order— Re/ection of evi- 

dence by trial Court — Ren Sion, 

The High Court tt ill not entertain an application on 
the ground that evidence i> being, or will be, rejected by 
the trial Court No doubt an interlocutory order may 
decide a case and may be subject to revision if it does 
irreparable damage to a party, but that cannot be said in 
the ia»e of rejection of evidence It isopen to the 
party 10 question ihe decision in appeal which is the 
proper time at which the error, if any, should be 
remedied (.1/j a Bu and Moseley, JJ ) Ram OUDH v. 
Govirnment of Burma. 1939 Rang.L R 591 = 
AIR. 1939 Rang 448. 

S 115 — Ju riidiction — Absence — / nterference — 

Duty of High Court even tf no miscarriage of justice 
result 1 — Deposit beyond time — Acceptance by Court — 
Effect 

IV here a Court acts without jurisdiction, e g , when it 
receives a deposit made by a party beyond the time fixed 
in a ca*e where lime is of the essence of the contract 
or compromise in pursuance of which it is made, the 
High Court must interfere in revision, though no real 
miscarriage of justice has occurred, because tbe accept- 
ance of the deposit is clearly an act without jurisdiction. 
(Harriet, C J ) BtSWAMISHBR SAHU V H4R| NAIK 
6 CLT 29. 

— — — S. 115 — /uriidietion— Absence of Judge setting 
aside order poised by his predecessor by way of renew — 
A /tin on — / nterfe rente 

Ordinarily, the Court of the Judicial Commissioner 
. will not mierftre in revision when a remedy will lie by 
I way of appeal, but where one Judge sits in appeal on 
' 1 ’ 1 :ces*or and usurps a 

,«ess, it is the duty of 
not to permit the case 
1 snatched, which has 
no basis or justification in law, and, it should set aside 
the order in revision as being one without jurisdiction 
| The Court has also power to set aside, in the revi-ion 

l ... .s- -.1 — -x— . .1 deciding a 

where the 
mrt and it 
(Davis, 

• ' Shsh v 

■ ■ ar 330 = 

. ■ ■ ■ ■ 1 ■ Sind 137. 

rder with- 

Where a Court makes an order which it has no juris- 
diction to make, the order is revisable by the Court m 
revision, (ll'ort, J) MlR St FD HUSAIN v RaSOO 

Singh, 6 B R. 701 = 181 1.c. 896= 

11 R.P. 647= A I R 1939 Pat. 518. 

S 115 — Jurisdiction — Failure to exercise — 

Material irregularity — Lower appellate Court not deal • 
mg with points ratted — Revision 


An order staying further proceedings m a suit is an MAHESHWARI Prashad Bhagat v Mahadfv Roy^ 
interlocutory order, and no revision petition can be 182 1 0. 708=5 B R 814 =■ 12 E p 57*-’ 

preferred against *uch an order. (Abdul Rashid, J.) ALE. 1939 p a {‘ gjg 
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0. P CODE (1908), S 115 
■' — S 115 — Jurisdiction — Failure to exerase— 

Wrong new of la to — Interference 
Where the lower ^ *• — -•*'> - 1 * ‘ **■” 

legal position and by 
to exercise its prope 

interfere m ret ision * 

RACHUR 179 JO 845 = 11 EP 416 = 

1939 PWN 50 = 5 BR 304 = A IN 1939 Pat 263 
S 115 — Jurisdiction — Refusal to exerase — 
Order erroneously re/ecting referee ce under S 18 of 
hand A qunition Act as incompetent 

\n order of a District Judge rejecting a reference 
made under S 18 of the Land Acquisition Act in the 
erroneous view that the party at whose instance the 
reference was made was rot entitled to demand a refe 
rence is open to revision under S 115 C P Code 
{Mukherjea ant Roxburgh JJ ) COMILLA ELECTRIC 

Supply Ltd v East Bengal Bank Ltd 

43CWN 973=1 LE (1939) 2 Cal 401'= 
A I R 1939 Cal 669 

S 116 — Leave to sue as a pauper — Refusal — 

Revision 

In the ca«e of an application for leave to sue as a 
pauper a Court has jurisdiction either to allow or dis- 
allow it and when once it has exercised its jurisdiction 
and decided whether rightly or wrongly there can be 
no revision under S 115 C P Code (Zia ul Hasan 
and Hamilton , JJ ) BADRI NATH v RAMCHANDRA 
14 Luck 442-179 10 1001 = 1939 O A 231 = 
11 RO 219 = 1939 0 LB 110 = 
1939 OWN 193 = A IB 1939 Oudh 129 
— ~ S 115 — Material irregularity — Execution sale 
— Court tommt ting mistakes which result in substantial 
injury — Interference 

W'here in execution proceedings for the sale of pro 
perty there has been misunderstanding as regards the 
tegal position and the Courts commit serious mistakes 
in ignoring many important factors in connection with 
the propert> put up for sale, and are largely carried 
away by the fact that there is no substantial inj lry but 
where the various material irregularities in fact cau*e 
substantial injuries the Irregularities must be deemtd to 
have resulted in miscarriage of justice and High Court 
can in such case interfere by way of revi ion {Afsr 
Ahmad /) ltUNDHELKHAND CYCLE AND 1 

Agenci v Peoples Bank of northern 
ltd JM J C £42=JJ B Pc 

A IB 1939 

S 115 — Material irregularity— Grant of tem 

porarv injunction under O 39 R 1 — Revision— Inter 
ference See C P CODE O 39 h 1 

1939 M W N 621 
- 1 S 115 — Material irregularity — Misreading 

evidence I 

If the lower C< 
and failing to t ■ 
therein, comes tr • 

deeme 1 to have ■ ■ 

deci ion is oj 

( Vaekney, J ) ' ■ ■ 

AIE 1939 Bang 413 
- 8 115 — Material irregularity— Sun on n rt 
gage—Atditien of new party and new issue— Order dis- 
allowing question on new issue and striking of parly 
ajdel— Revision 

In a «uit brought on a mortgage executed by a 
father his »on was aided as a defendant .long with the 
father After the son was added as ■ 

was framed whether the mortgaged ■ 

self acqu red property of the father 
joint family The trial Court howeve ■ ■ * 


C P CODE (1908), S 115 

question put on behalf of the defence whether the mort 
gaged property was the self acquired property of the 


in disallowing the question and further, striking off the 
party, and hence his order was revisable under S 115 
{Dhaile, /) DURGA DlJTT JHA V ASHAKIFILAL 
MAHTHA 160 I C 203=5 BE S62 = 11RP 475 = 
AIE 1939 Pat 74 

8 115 — Material irregularity — Throwing 

burden of proof on Wrong patdy tn disregard of statute 
— Ren non — Interference with order framing issues 
Where a statute specifically puts the burden 
of proof upon a certain party the Court in placing 
the burden of proof the other way is ac mg with material 
irregularity in the exercise of Its jurisdiction and the 
High Court may in a proper case interfere in revision to 
set right an i*sue framed in such a manner as to 
disregard the statutory provision regarding burden of 
proof To disregard the direction of the statute with 
regard to burden of proof is a perverse decision and 
consciou departure from the rule of procedure 
(Afockett J) VARISAI Muhammad KOWTHER V- 
Marungapuri Estate 1939 MWN 395= 

A IB 1939 Mad 644 - (1939) 1 M L J 334 
— — — S 115 — Material irregularity — What ts 
It i« a material irregular ty in the exercise of jurndic 
lion if the Court holds that the defendant has admitted 
a certain claim of the plaintiff when the defenoant 
has not done any such thing it is also a material 
irregularity to hold an item proved which the trial 
Court has held not proved without stating on what 
evidence the appellate Court relies for the proof of the 
item {Dahl Singh J) ABBAS TEA COM PAN \ v 
ISHAR Das 41 P L R 492 = A I B 1939 Lah 470. 

3 115 —Other remedy open— Appeal competent — 

Reunion— Interference — When /ustsfiet 

Though the High Court will not ordinarily interfere 
tn revision when a remedy lies by way of appeal the 
High Court will interfere if a defect of law and a grave 
wrong are manifest, for the H gh Court will not permit a 
J ■* - * • L " J and having no 

nJ Weston , J ) 

*■ ■ ■ HAND 

182 re 154 = 
11 av o CM - A I Iv 1939 Sfnd 137 


1 - S 115 — Other remedy open — Appeal — CenJi 
tsonal decree tn pre-emption suit — Subsequent order 
dismissing suit lor default — Rcmioii 

A decree passed In a suit for pre emptton in favour of 
the plaintiff for possession of the land m dispute on pay 
' _ v. .. - - a 


a decree against which an appeal could be preterreu 
Consequently a revision Is con pefent against the sutxe 
quent order (Teh Cha»d J) ShER SlNCH v 
DURGA Das 41PLR 331 = A I B 1939 Lab 376 

— S 115 — Other remedy open— Interference tn re 

it non 

\\ here a petitioner in revision has another remedy 
, j, v . » * each pirticular case 

. • ill interfere in revision 

. - IARYAG v CHAND- 

. ■ . C 845=11 EP 416- 
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O P. CODE (1908), 8. HE. 

1939 V WJf 50 = 5 BE 304° 
AI.R 1939 Pat. 263 
S 115 — Other remedy open —Irter/erenee in 
resin on—Pra. tict. 

There it no inflexible role that the High Court Kill 
not interfere in rew-ton when other rented; is open bj 


■S. 115— Other remedy open— Order on claim 
petit ion— I’ower of High Coart to tense if precluded by 
right of «ait under O 21, It 63 See C P Code, 
O 21, ItR. 58, 60 ANTI 63 ami ti 115 

1938 A 1 . 3 1118 = AIR 1039 All 117 
S. 115— Other lemedy— Order Jamming suit 
under O 9, ft h — Rest non 

No revision lies again*: an order dismH'ing a son 
under O 9, It 8, C P Code, as another remedy i* epen 
to the pUn tiff by nay of an application for restoration 
of the suit with an appeal agam-t the order, if that 
application is di«mi-*td {Hitcher, / ) Mahomed 
Shah t sum dial Singh 41 P LB 102 

•S 115— Power of High Court — Execution sale — 
Alienee of application to set aside along with deposit of 
decretal amount — Refusal to set unde— Interference in 
rrzmon — Power of High Court — Hardship — If ground 
of sssterferener 

The High Coart has no power or 
Code, to interfere with an order of a 
ing to set aside an execution sale 

application to set aside the same tho..,.,, mu ............ 

of the decree and compensation have been deposited in 
time. The fact that it is a hard cate does not permit 
the High Court to interfere where it has no power so to 
do. {Harries, C.J. and Rowland, /.) BHARI JENA 
t/. GAURANGA chap*'’ c *"” snw.Aotn 


C.P. CODE (1008). S 116 
1 1 S. 116 — Rett non — Grounds — New point not 
raised in Court below — If open as ground of niter fer- 

It is not the practice of the High Court to interfere 
in revi-ion on a point which has never been taken in 
the Court below (Broomfield, /) SHRIPAD I!aJ[ v. 
Daitatraya VITHAL. 183 I C 753=12 RB 128 = 
41 Bom L K. 485- A IB. 1930 Bom 296. 

S 115 — Ret i si on — Interference — Finding on 
unre tutted oral ezidenee 

\\ here a lower Court had come to the conclusion that 
a person is an agriculturist on the oral evidence of a 
plaintiff which was not rebutted on the other Mde by any 
evidence, the chief Court held that in the circumstances 
there was no reason to interfere with the findings of the 
lower Court ( Zta ul Hasan, J ) Go I' AT. DAS v 
rtriTU UL 1939 0 A 425 

S. 115 —Scope — Appeal expressly prohibited by 

law — Pert er to treat appeal as revision application — 
Question of law or construction of document or wrong 
decision — It sufficient ground 

S. 115 C. P. Code, was only intended to relate to 
questions of jurisdiction and not to questions of law or 
construction of document, or a wrong deci-itn by a 
Judge These are not matters affecting jurisdiction and 
cannot constitute sufficient grounds for treating an 
appeal as an application in revision when an appeal is 
expres-ly prohibited by law S 115 is intended only 

•" matters on which 

the parties with a 
and T yab/i, J ) 

■ 1939 Sind 360, 

3 115— Scope— Order amending decree under 

Ss 151 and 152 — Revision — Maintainability. See C. P. 
Code, S 2 (2.) 41 Bom L R 800. 

— — S 116— Scope— Order filing award and direct • 


3 115— Pov 

sale— Order confirm 
ret aside though de 
Order rejecting ap 
Interference See C 


•8 115 — Powers of High C 

Sessions Judge in revision from ordc " 
under Bombay Municipal Boroughs 4 
High Court — Interference — Grounds , 

The High Court has power I. i * * • ■ *i ’ 

revision from an order passed 1 *•=■ s J . ■ . 

revision against an order of a 11 » ■ 

Bombay Municipal Borough* Act, • i * 

ence should be rare. When the ■ , ■ ' i 

one of construction of a General A*. «<h! .s v. iwiwui 
able importance to Municipalities and rate payers, the 
High Court Will interfere {Beaumont, C.J. j BOROUCH 
Municipality of Ahmedabad v. akmedabad 
Manufacturing and Calico Printing Co , Ltd. 

'41 Bom.L R 1015= A IR. 1939 Bom 478 

• 3 115 — Powers of High Court — Ptrvtrse order 

— Interference in revteton. 

The High Court will not ordinarily exercise its 
revisions! powers even though the lower Court has 
decided a question of fact or law erroneously ; but its 
hands are not tied when it finds that the order of the 
Court below is entirely ana absolutely unjustifiable and 
I* almost perverse. {Wort, /.) DEOKI SlNGH v. 

Rachvindra Bhacwan. 183 IC 371 «= 

5 B R. 922=12 R.P. 135 = 1939 P.W.N. 229 = 
A.IB. 1939 Pat 430. 


.et aside the 
revisable by 
provided it is 
jurisdiction 


Dattatr ay a VITHAL. 183 i C 763=12 R B 128= 
41 Bom L R 485 = A I R, 1939 Bom 296. 

S. 115 — 1 "Subordinate Court” —Chief Judge of 

Small Causes Court deciding appeal under S. 2l7 of 
the City of Bombay Municipal A t—lf Court subor- 
dinate to High Court— Pension —Competency 

The Chief Judge of the Bombay Small Causes Court 
acting under S 217 of the City of Bombay Municipal 
Act acts as a persona designate, and not as a Court 
hearing an appeal, and hence an application for revision 
under S. 115. C. P. Code, against his decision is not 
competent {Macilsn and Lokur, JJ) MuLH Srrir. 

&Co v. Municipal Commissioner of Bombay 
41 Bom Li.- 1^4= A I R. 1939 Born 471. 


S. 115 — r y 

acting under P, 62 


District Judge 
'•fun tet pal Pules— 
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0 P CODE (1908) S 115 
Transfer by him of east without yurt tdicUon— Inter 
ferentt 

ho doubt whatever a District Judge does within the 
exercise of his powers as* persona designate cannot be 
questioned by the High Court in revision but he must 
not go beyond the limits of these powers as laid down 
Where on a petition being filed before him as a persona 
designate under h 62 (1) of the Burma Municipal 


with him, for being beard and disposed of, whatever the 
Additional District Judge does in that behalf, if it were 
a ministerial action, can only be regarded a- nullity and 
the High Court is entitled to interfere in revision 
inasmuch as it has before it wha* - * '■ * 

order passed without jurisdiction of 
to the High Court in a case withi 
115 C P Code The absence of 
the want of power to transfer the c 
District Judge (A obtrts.C J and Mostly J) Habib 
Sahib v Sheik Budhoo 18010 931- 

HER 445 = AIR 1939 Rang ia«WRTn 
■ S 116— Subordinate Court’ — » Jud 
siding officer of Court exercising functu 
distinguished from Court itself— If Court” 
designata 


C P CODE (1908), S 144 

to it has performed some action, even though while 
correctly exercising its jurisdiction contrary to the law- 
or in such a manner as to Import a material irregularity 
into the proceedings The High Court will not neces- 
sarily interfere In every case of illegality or irregularity 
and ordinarily it will make any order as it thinks fit 
only where the illegality or irregularity is 'erious or 
where material injustice has been cau'ed thereby 
■ Girdhar Lal v BiShen Dei 

1938 A MLJ 115 
nd 151 — United Provinces Fneum - 
— Agreement as to the form for settle 
ment of disputes — Suit as per agreement — Special Judge 
if can restrain party oy tnt unction from proceeding 
with 

Where the parties lo a mortgage transaction agree 
' rd only at 

■ , which is 

’ Estates 
er party 
Esiates 

Act and obtains from the Special Judge an order restrain 
mg the opposite party from proceeding with his suit at 

^ Am. -1 U. C_ 1 A 




mg whether the Judge acts as a Court or a» a persona 
designata, the important point to be investigated is what 
Is the source of his authority The nature of the pro 
ceedings and the action taken therein may also be 
relevant and may be considered (Ifa sundew J) 
llABURAO v IIARIHAKRAO 183 I C 656 = 

12RB 113 = 41 Bom HR 490 = 
ALE 1939 Bota 279, 

— S 115 — Subordinate Court— Retenue Court — 

Orders of— tf reusable by Chief Court 

As no Court of revenue can t 
to the chief Court, in a matter 
to that Court an order pa'sed 
is not revisahle 
Code (.Zi J ul 
Soembek Sing 

1939 

S 115- 

Ordtr under £ 

Jurisdiction ot High Court to entertain 

The High Court has Jurisdiction under S 115 C P 
Code, in a proper case lo entertain an application in 
revision against an order In revisir -.'»•* *- **■“ 
Sessions Judge under b 111 of the • “ 
Boroughs Act against an order of a " 


by the Chief C 

[I a tan /) RlYASAT RAM NaGAK v 
H 181 1C 68 = 1939 OWN 412= 
1939 RD 258 = 11 R 0.278 = 


S 141— Scope— Execution proceeding' — Appli 

cation by transferee of decree to be brought on record 
as transferee-decree holder — If proceeding in suit or 
original proceeding See C P CODE O 26 R 4 

49 L W 519 

S 144— Appeal — Order not strictly coming under 

S 144 passed under S I5l — If appealable 9ee C P 
CODE, SS 151 AND 144 1939 OWN 765 

-S 144 — Applicability— Sale tet aside after eon 
firmahon — Application by judgment debtor for mesne 
Profits 

S 144 contemplates restitution, where, and in so far 
• J ~ * L sed An order of 

ale which lsafter- 
a decree and there 
payable in conse 

querce of that order cannot be made under S 144 
{Teh C hand and Abdul pjshid JJ) GaNESH DaTTA 
v Model Town Society AIR 1939 Dah 608 


remedy — he fund of costs recovered— fs mi tall on — S us 
pension— Pule at to 

Pending an appeal against the dismissal of a suit for 
*- c * • ■ ■ reali'ed by 

» ... . he appellate 

« ■ directed the 
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C.f CODE (1903), S. 141 

execution of the sale deed It nas held that the use of 
the *r.ids damages, compensation and ww\e profits’ t« 
S 144, C r Code, indicates tha* (he possession obtain, 
ed under an erroneous decree subsequently revetted is 
wrongful possession and bence on a retinal of the 
decree the tadgn cnt debtor would be entitled not only to 
possession but alio to mesne profits during the period he 
was kept out of possession bat that as the suit w as for 
specific perform. nee of a contract to sell which did not 
by tt'tlf create any intere~t In the property and the 
decree only entitled the decree holder to the execution of 
a ‘ale deed, S 144 had no application Further, any loss 
that might have been suffered by the plaintiff owing to 
the delay caa«ed by the defendant’s objections in the 
matter of the execuucn of the sale deed, could not be 
said to be ‘properly consequential' on the reversal of the 
decree , it would be a remote and indirect loss which 
was outside the scope of b 1 44, C P. Code. The 
remedy of the decree-holder if any was by way of suit 
ani not by way of resti'utton under S 144 That as 
regards tbe refund of co*ts recovered, the period during 
which the objections of the defendants were being 
agitated should be deducted in computing the period of 

limitation on the general prirciples of so » “ 

limitation applicable to ca*es w here a party 
under certain circumstances from taking ac 
tuance of his rights (Harries and <1 ’ 
Badruddin Khan* Mahyar Khan. 

TEE (1939) All 103 = 180 10.633 = 

HE A 491-1939 A WJt.(HC ) 87 = 


A second appeal from an o 
tion for restitution under S 
a rent decree, is not barrec 
Code or by S 153. B T. A 
Chandra r Protiva Nat i » ■. 


0. P- CODE (1908), S 144. 

1 the Judgment debtor of the use of the money, he was 


S. 144 — Ccnscg uintial claims — Discretion of 

Court — Reiersal of decree for pot teuton — Restitution — 
Claims to mesne profits — When to be made — If arises 
immediately on reiersal of decree or only on decree after 
trial on remind of suit — Considerations for Court 
Ordinarily, upon reversal of a decree for possession, 
the judgment debtor would be entitled to possession, if 
claimed. He would also be entitled to mesne profits 
during the period he was wrongfully kept out of posses- 
sion. But it cannot always be said upon reversal of the 
decree unless it gives a clear indication of the fact that 
I the possession taken under the decree is wrongful 
S. 144 makes a distinction between restitution which is 
properly consequential on the variation or reversal of 
! the decree and restitution which is not Discretion is 
! vested in the Court to make an order for mesne profits 
I w hich are properly consequential on such variation or 
j reversal There may be a reversal which does rot 


I the Court remands the suit for the determination of that 
j question afresh or further inquiry, then it would be 
order 
ion, as 
bleb is 

. ■ rine of 


S 144 — Award of i’ 

Defo it by judgment debtor on condition of ttay ft txe 
cutton— Decree holder Unable to furnish tecu • 
Withdrawing amount deposited — Reversal of 
appeal — Application for restitution — Right to i 

The ba*is of restitution is the loss suffereu us =‘*. 
.judgment-debtor by reason of the wrongful decree and 
the orders resulting therefrom A judgment debtor 
apprehending steps in execution applied for stay of exe- 
cution jrendmg bis appeal, and stay was ordered on con- 
dition of his furnishing security for the decree amount. 
He found difficulty in furnishing security and instead 
deposited the full amount of the decree in Court request 
ing the Court to take security from the decree-holder be- 
fore permitting him towithdrawr the amount from Court. 
The Court accordingly made such an order, the decree 
bolder was unable or unwilling to funu*h security with 


j nave lo uejxirne in tmnu in exercising the discretion 


41 Bom L E 1201, 

S 144— Limitation— Application for restitution 

—If one In execution— Limitation— Starting point. See 
Limitation act, Art. 182. 41 Bom L R. 1201 

S 144 — Limitation — Suspension — Principles 

governing. .SYr C P CODE. S. 144— APPLICABILITY 
1938 A L J. 1189= A 1 E 1039 AU U 

S 144— Restitution — Right to— Realue" 

from surety— -Re. fund On reiersal , if can be ordered 
surety tt net a party. 

Where the security, fnrnlihed by a ,1 e , 


■J coma not U- v ,i„ 

concerned r: 

.. , .SIS- 
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C P CODE (1908) S 144 

Restitution in a case not strictly falling within the 


terms of S 144 CP Code should be made upon the 
equitable principle underlying S 144 and in exercise of 
the inherent power of the Court to prevent abuse of its 
process A dec'ee passed against a defendant w 
a'ide in appeal preferred by him and the ca« 
remanded for trial on 23rd November 1931 
meantime plaintiff applied for execution of the 


fund of so 
lamtiff in 

■ decree 

rms apply 

Court could grant refund upon the principle of S 144 
under its inherent powers 

Held, further, that defendants application was in 
time as th A right to claim refund a 
when the fresh decree was passed a 
from the order of appellate Court 
Held alto , that S 47 also applied 


HB (1939) Nag 492 = 182 1 C 66 = 
URN 497 = 1939 NLJ 193= 
AIR 1939 Nag 101 

‘S lH—Sale in execution of ex parte decree — 

Judgment debtor telling it and e by deposit under O 21, 
/? 89— Ex parte d tret also afterwards sit aside — Judg 
men! lehtor i right to refund of compensation deposited 
for auction purchaser 


entitled to a refund of 'uch comper 
benefit bv way of restitution witbu 
S 144 C P Code (.Edgley, /) 
Narayan Chandra 

S 144 — Scope of 

S 144 C P Cc 
decree or it may ' 
put in execution a 
been varied or re 
under S 144 must 
been reversed or i 

Sr n a i tat a J~) I * ■ 

Singh 

1039 ATS . ■■■ 


S 141 — 5 

mint to zabl of f 
Application for n f 

ability— Payment to l*M» not terunea to Court— n oar 
to re'titutien 

here money due to a party under a decree is paid to 
his vakil whose vakalat implies a power to receive money 
out of Court on his client’s b-half that Is sufficient to 
support an application by the opposite party on reversal 


C P CODE (1908) S 145 


of the decree to apply for restitution against the party to 
whose vakil the money was paid S 144 of the C P 
Code is sufficiently wide to cover such a case The fact 
that payment to the vakil is not certified to the Court 
Burn 
APPA 
(2)= 


176 


cttsto lian of atta hed goods— 
on Courts or ter — Bona fide 
order— Liability to pay com * 


%\ here after attachment the goods are delivered to a 
custodian in pursuance of an order of Court for safe 
custody on his executing bond undertaking to produce 
the goods in Court when required or to deliver them to 
judgment debtor if so ordered and binds himself to pay 
compensation on his failure to discharge the liability 
compen 
eliver* the 
leved such 


oceedings 

v ~ / - » ... uw UKH UaI 

Ghanasyamdas v E F Lawson 182 1 0 865= 
12 RC 114= AIR 1939 Cal 316 


S 145 O 21 R 43 and O 21 A (Cal) P. 3 

— Custodian to -whom good t are delivered by atta hiug 
officer on Court' e order — If i surety 

A surety is one who takes upon himself and guaran 
tees the performance of an obligation which rests pti 
manly upon another His obligation is an accessory 
one S 145 has no application unless the person -ought 
to be proceeded against has taken upon him«elf the 
■ ‘ ‘ ‘ -ot be the liability of 


e decree holder but it 
of tbe Court charged 
n proceedings It is 
have undertaken to 
Vhen an officer of the 
21, R 43 the attach 
in obligation on that 
bligation means that 
in Court for being 
the attaching officer 


* and 


the 


S 145 — Liability of surety— Compromise of suit 

under O 21 R 63 — Default in payment undertaken by 
plaintiff —Execution of deerte against him— If open 
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C.P. CODE (1908), 8 145. 

Where a suit under O 21, R 63 is compromised and 
the plaintiff defaults in making the payment undertaken 
iy him, it is certainly open to the decree holder to take 
oat execution agaio't such a plaintiff also i for his post- 
1 ' ■ ■' he compromise 

a decree amount. 

Bahadur v. 

18410.815 = 
AiJ. 801 = 
AJ.E 1939 All 517. 

Ss. 145 aud iT— Regular suit against surety— 

Jf barred. 

S. 145 t imply enables a party for whose benefit seen 
rity has been giien 10 enforce the surety bond against 
the surety Ly way of execution to the extent to which the 
surety has rendered himself personally liable, and no 
more If an order for or in the course of execution is 
made against a surety who is within the ambit of S 145. 
be is at liberty to appeal against that order as though he 
were a party to the suit within the meaning of S 47, 
bat in other respects he is not deemed to be a party 
withn b 47, Hence S 145 does not bar a tegular suit 
against sutety (Siemp J ) BhaGhaT Ram Kkanna 
v. Mohammad Bakhsh ILE (1939) Lah 470 = 
183 1 C 495 = 12 B L 121 = 41 PLE 589 = 
A IB 1939 Lab 175 


0. P. CODE (1908), S. 149. 

SlVASWAMI CHETTIAR V. MARUDAIYA GOUNDAN. 

50 L.W. 429=1939 M.W.N. 962 = 
(1939) 2M1J, 759. 
— -3 1 4 8 — Appl icability — Final order in fudg- 

ment— Order that sale would he set aside tf money it 
deposited within certain time — Jurisdiction to extend 

If on an application by the judgment-debtor for 
setting aside a sale, an order is passed that if the decre- 
tal amount is deposited within a certain time the sale 
would be set aside and on failure to deposit that sum 
within the stipulated period, the application would stand 
dismissed, the Court ceases to have jurisdiction and has 
no power to grant the judgment-debtor an extension of 
time to put in the decretal amount, unless he files a 
properly constituted appltca'ion for the review of the 
order. S 148, C P Code, can have no application in 
a case of this nature in which a final order has been 
passed in a judgment. The provisions of O. 20, R. 3 
would apply ( Edgley , /.) SVED MAHOMED ASRAF 
ALI v. NABIJAN BIBI I L B. (1939) 1 Cal. 468 = 
184 I C. 848 = 43 C.W N. 417= 
A.I E. (1939) Cal 581. 


-S li5— Surety for ludgment deltor— Judgment ,3 149— Applicability— Application for leave to 

debtor given time to pay decree, without lui ety' 1 content , ue tn forma pauperis— Refusal — Order for costs of 
— Liability of mrrty defendant — Prayer for time to pay court fee — Grant 


3 145— Surety— Liability of — If eeaiei ondu makes no mention of his costs, pleads non-payment of 

mmal of execution appltcationagainit tudgment debtor the costs and an i<sue is framed on the point as to 

There is nothing in S 145, C P Code, or ui any whether the suit is barred by O. 33. R. 18, C. P. Code, 




*939— * 5 


" -Dismissal of pauper 
to pay Court fees. — 
C. P CODE, O. 33, 
43 C W.N. 688. 
for non-payment of 

■ setting aside order 

■ payment— Validity, 
review, a Court sets 
tog a plaint for non- 
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C P CODE (1908) S 141 

Restitution in a ca«e not strictly falling within the 
terms of S 144 C P Code should be made upon the 
equitable principle underlying S 144 and in exercise of 
the inhe ent power of the Court to present abuse of its 
process A decree passed against a defendant was set 
a«ide in appeal preferred by him and the ca«e was 
remanded for trial on 23rd November 1931 In the 
meantime plaintiff applied for execution of the decree 
and the dtfendant deposited a certain amount which was 
subsequently withdrawn by the__plainttff On remand 
the Court passed a decree on 23th Match, 1933, for an 
amount le ser than what defendant had deposited So 
on 16th March 1936 defendant applied for refund of so 
much of the amount as was received by the plaintiff in 
excess of what was due to him under the fresh decree 
Htli that although J> 144 did not 
Court could grant refund upon the prm ■ 
under its inherent powers 

Held, further that defendant s appl » ■ 

time a* th“ right to claim refund accrue 
when the fresh decree was passed after ‘ 

from the order of aonellate Court remat J i ( 

It 

afte 

ed 

(A*. 

iliwN hoi — xua-s Lj !»►»— 

AIR 1939 Nag 101 

— S 144 — Sale in execution of ex parte decree — 

Judgment debtor setting it aside by deposit under O 21, 
R 89 — Ex parted ere* also afterwards set aside— Judg 
men t debtor's right to refund of compensation deposited 
for auction purchaser 

If a judgment debtor against whom an ex parte decree 
was passed chooses to set aside the sale held in execution 
of that decree by making the necessary deposit under 
O 21, R 82 C P Code and afterward 
decree also is «et aside the judgment deb 
be entitled to claim a refund of the amc 


C P CODE (1908), S 145 

of the decree to apply for restitution against the party to 
whose vakil the money was paid S 144 of the C P 
Code is sufficiently wide to cover such a case The fact 
that payment to the vakil is not certified to the Court 
will not defeat the application for restitution ( Bum 
and Stodart JJ ) If ANUMANTHAPPA r GOOLAPPA 
179 I C 994 = 11 EM 646-1939 MWN 736(2)- 
48 I. W 945 - A I R 1939 Mad 176 
■S 145 — Bond by custo it an of atta hed goods — 
Undertiking to deliver on Court’s or ter — Bona fide 
delivery without Court’s order — Liability to pay com 
peuation 

Where after attachment the goods are delivered to a 
custodian in pursuance of an order of Court for safe 
< 1 J i to produce 

. er them to 

, r i i self to pay 

< re liability 

compen 
• “liver« the 

1 \ i 1 ievedsuch 

as their claims to *uch 
execution proceedings 
//) Gurmokh Raj 
OM 182 I C 865- 
• AIR 1939 Cal 316 
» O 21 A (Cal ) R 3 

— cuitooian to whom gooai are deltured by attaching 
officer on Court’s order — If a surety 

A surety is one who takes upon himself and guaran 
tees the performance of an obligation wh ch rests pn 
manly upon another His obligation is an accessory 
one S 145 has no application unless the person -ought 
to be proceeded against has taken upon him*e)f the 
liability of another It need not be the liabil ty of 
either the judgment deblor or the decree holder but it 
may be the liability of an officer of the Court charged 
ition proceedings It is 
uld have undertaken to 
When an officer of the 

n it « it 


O A G x, i. oM- I 

A IE 1939 Oudh 273 

— — S 144 — Scope— Money due under decree— Pay I 
m’nt to vakil of party - Subsequent 
Application for reilituhon against 
ability— Payment to vakil not eerttfi, 
to rc’t'tuUon 

\\ here money due to a party under a decree is paid to 
his vakil whose vakalat implies a power to receive money 
out of Court on his client’s b*ha!ftlat Is sufficient to 
support an application by the opposite party on reversal 


that of the custodian whose liability under the bond 
cannot be regarded as an accessory one In such cir 
1 S 145 has 
Ahundkar, 
v E F 
RC 114 = 
AIR 1039 Cal 316 

S 145 — Liability of surety— Compromise of suit 

under o 21 R 63 — Default in payment undertaken by 
plaintiff— Execution of decree against htm—ff open 
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C.P. CODE (1908), 8 145. 

Where a suit under O 21, K. 63 Is compromised and 
the plaintiff defaolis in making the pajment undertaken 
by hiti, it is certainly open to the decree holder to take 
out execu’ion againn such a plainiiS also ; for his posi 
a . '.< ■ * * ■ •* the compromise 

m . ■ . « ■ , . decree amount. 

. ■ >r Bahadur v. 

.. a 184 1.0.815= 

aij. boi = 

A J E. 1939 All. 617. 

Ss. 145 and 47— Rt[ular suit a [unit surety — 

If barred. 

S. 145 simply enables a party for whose benefit seen, 
lily has been pven to enforce the surety bond again't 
the surety ly way of execution to the extent to which the 
surety has rendered himself personally liable, and no 
more. If an order for or in the couise of execution is 
made against a surety " a-* 1 '-* 1 " 11 

be is at liberty to appe. - • • 

were a party to the suit ■ • 

bat in other respects . i .j . ■ 1 ■ . „ 

within S. 47. lienee S. 145 does not bar a jegutar suit 
against snrety. (Stem? /.) BHACHAT Ram KHANNA 
V. Mohammad lUKHSH. ILE (1939) Lab 470 = 
183 1 C. 495-12 EX 121-41 P LB. 689 - 
AXE 1939 lah. 176. 
— — S. 145— Surtty for judgment dibtor — Judgment 
debtor [ten tint to fay decree, without surety's fonitnt 
— Liability of lurtty. 

Where a jjdgment-debtor was. without the consent of 
the surety, given time after time to pay the decretal 
amount, the surety cannot be held liable for the decretal 
amount on the failure of the judgment-debtor to appear 
on a particular hearing (Addison and Ram Is//, //.) 


C. P. CODE (1908), S. 149. 

SlVASWAMI CHCTTIAR V MARUDAIYA GOUNDAN. 

50 L W. 429-1939 M WN. 962= 
(1939) 2 M.L J. 769. 

■ S 148 — Afphcabilt ty—Fi nal order in judg- 
ment — Order that tale would be set atide if money it 
depottted within eertain time — Jumdiition to extend 
time 

If on an application by the judgment-debtor for 
setting aside a sale, an order is passed that if the decre- 
tal amount is deposited within a certain time the sale 
would be set a'ide and on failure to deposit that sum 
within the stipulated period, the application would stand 
dismissed, the Court ceases to have jurisdiction and has 
no power to grant the judgment -debtor an extension of 
time to put in the decretal amount, unless he files a 
properly constituted apphca’ion for the review of the 
order. S 148, C. P Code, can have no application in 
a case of this nature in which a final order has been 
. The provisions of O 20, R 3 
,/.) Syeu Mahomed asraf 
■■ ■* I LR. (1939) 1 Cal. 468 = 

184 I C. 818 = 43 C.W N. 417 = 
A.IR. (1939) Cal 681. 

-S 148 — Applicability — Periods fixed in 0.45, R, 
7 (1), C. P. Code, as applied to Federal Court appeal— 
Extension of — Power of Court. See LIMITATION ACT, 
S. 4. 1939 P.WJT. 807 (O ). 

S. 149 —Applicability— Application for leave to 

lue in forma pauperis — Refusal — Order for costs of 
defendant— Prayer for time to pay court fee — Grant 
of— Payment of Court- fee alone— Sufficiency— Colts 
ordered to defendant net Paid— Effect— Payment at sub- 
sequent sta[C of lust — Jf validates suit— Dismissal of 
suit under 0. 33. R. 15 — If justified. 

S 140 of the C. P Code cannot empower a Court 


11 1 It, C.rr,l|,_ f Mlf/f/V Af f 


aits on dit | wl ' r 4u 8 e 1 


ueieiiuain 


wno till then 


dar — Dismissal— Appeal "by real miner— Permissibility 
A real owner can be allowed under S 146. C P. Code, 
to file an appeal against the dismissal of a suit Instituted 
by his benamidar who has released his right in the 
property claimed in the suit by a deed which recite* that 
the appellant is the real purchaser of the property. The 
Court has ample powers under S. 146 to permit the per- 
son in whose favour the plaintiff has released his rights 
In the property to file an appeal. (Wadsworth, /.) 

Y. D, 1939—15 


■ 8. 149 and O. 33, E 7 — Dismissal of pauper 

application — Permission granted to pay Court fees — 
Date of institution of suit. See C. P. CODE. O 33, 
Rr. 7 AND 15 43 O W.N. 686. 

— - 3. 149 — Plaint rejected for non-payment of 
deficit court- fee— Subtequcnt order iettiu[ aside order 
of resection and [ranim[ time for Payment— Validity. 

If, without an application for review, a C 
aside its own previous order rejecting a plaint 
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0 P CODE (1908), S 151 


C.P CODE (1908), S 161 


payment of deficit Coart fee ’ r 

sion of time under S 149 C 
is not a nullity but remains 
it is set aside by a superior 1 

Jogs ( Henderson J ) CimAk IaNaiii oaiIa v 
Madhu Chandra Mahanta 69 CL J 379= 
AIR 1939 Cal 722 

S 151 

Amendment 

(second application for) 

Appeal 

Compromise decree 
Consent decree 
Execution sale 
Inherent powers 
Jurisdiction 
Limitation 
Restitution 
Restoration 
Scope 

Stay of execution 
Stay of suit 

Ss 151 152 153 and Evld Act S 91— 

Amendment— Application to amend mutate m mortgage 
deed preliminary and final decreet at to extent of mte 
rest mortgaged — If permissible 

Where after the pas«mg of a final decree on a mort 
gage an application is made under Ss 151 152 and 1 53 


btiAli mi i C> tiu - 41 luiuLa ouu — 

AIR 1939 Bom 3S9 

S 151 —Appeal 

No appeal lies from an order passed under S l5l C 
P Code [Teh Chand and Abdul Rashid, J /) 
GaNESH DATTA v MODEL TOWN SOCIETY 

AIR 1939 Lah 608 

S 161 — Appeal — Amendment of decree to 

correct description of property — Power of Court- 
Refusal to amend — Appealability See C P CODE, S 
47 41 Bom L R 1170 

■ S 151 — Appeal — Application under O 21, A 90 
— Order restoring possession to judgment debtor pending 
its decision — Appeal — A ‘elision 

An appeal was filed against an order rejecting as in 
competent an application filed by the judgment debtor 
under O 21 R 90, C P. Code In the meantime ifce 
sap- was confirmed and the auction purchaser took pos- 
session The Appellate Court allowed the appeal and 
remanded the case to be heard on the merits The lower 
Court passed an order restoring possession of the pro- 
perty to the Judgment debtor acting under S 151 C P 
Code 

Held (ij that the order was really in the nature of an 


(,ff eli let and b't 
AG\ AN THAK 

1939 / ' ■ ' 

AIR 1939 AH 231 ' 

S3 161 and 152 — Amendment of decree— Ques 
tion of costs raned in both first and second appeals — 
Dismissal of appeal t~ [effect of — Amendment of first 
appellate decree relating to coils — If competent 
\\ here the question of co ts was raised by the 
cant Sot an amendment ef the decree In both t) 
end second appeals which were dismi«ccd the 
must be presamed to have been adjudicate 
adversely to him In such circumstances no 
tlon by him for amendment of the decree rela 


S3 

application 
It is not 
cation for 


party at y 
—Apphcat 
Can be alio 

A decrei ■ 

powers conferred under Ss Jbl and li2 L 1* Code, I 
Ion* after it was passed so as to prejudice the rights 1 
acquired by third parties in the property affected by [ 


ILR (1939) 2 Cal 378 * 70 CL J 160- 
43CWN 1028 

161— Appeal— Order amending final decree 
151 — Right of appeal— Proper procedure — 
Appeal from amended decree— Competency 

T1 C nature of an order is not determined by the pro 
vision of law to which it may wrongly hate been as 
signed The true testis what is the order U*elf A 


under S 151 it is appealable The right of appeal Is a 
creature of the statute and unless there are express pro 
visions of law relating to the maintainability of A* 
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C P. CODE (1908). S 151 

appeal, it would not be correct to say that because an 
appeal is aVowed by statute in certain cases it must be 
allowed by way ci analogy in other similar ca^e- Where 
an apy lica 1011 for restitution is made under is 151 , C P 
Code and is tnated a« such by the Court anti an order 
is pa^ed it is rot appealable. (Zia ul Hasan , C J 
and tsnvastafa, J ) bRIJ MOHAN blNGH t> ItAMES- 
HAR biNGH 183 I C 709**12RO58 = 

1933 A.W E. (C 0.1 127- 19S9 OWN. 765 = 
1C39 0A 636 = 1939 OXE 644 = 

• A IX 1939 Ondfc 273 
- -S 151 — Afflttabtht) — At teal Jammed f or 
f dilute t( cf t la fin effillatit's Jut cr make 


'treated as an application for review. Under O 47, K. 
1,C. 1*. Code, ihenew matter cr evidence should have 
been di'covertd by the patly ajpljing for review and 
not by the Coutl whc c « order is lole reviewed; and 
secondly, the error or n istaVe refened 10 in tie rule 


evidence subsequently discovered ora mistake or error 
appaient cn the face of tie record. Nor would O. 41, 
R. 19, C. P. Code, apply to such an application for res 
tor at ion ol an appeal cti-mis-ed under. K. 23 of Ch. IX, 
Part II of the tules framed bj the " 1 ** 

for failure to file the appellant's list, 
the list stands on no worse footin; 
referred to in Rr II, 17 and 18 
although there n no provision in the Code covering the 
ca*e of restoration of an appeal distni'sed for failure to 
file the list or to deposit the priming tost, the Court is 
not poweiless to restore the appeal If the Court has 
power to dismiss an appeal for such failure, it also has 1 
the power to restore the appeal in a proper ca«e S 


1 C P. CODE (1908), S. 161 r 

the suit itself and the same kind of investigation is 
I necessary a- in a contested Suit Further it cannot be 
said that there was any fraud practised upon the Court 
I which would justify it in exercising its inherent power. 
. (Mukhenra and Roxburgh JJ ) bURESH CHANDRA 
1 Sen ’.Jugish Chandra bEN. 69CL.J 633 = 
l 43C.WN 969 = A 1 E 1939 Cal 668 

5 161 —Execution sale — Pcwer to set aside 

I before confirmation 

I No doubt the Court has inherent power under S. 151, 

, C. P. Code, to set aside an execution «ale before its 
confirmation, where there is an abuse of the process of 
J the Court But there is certainly no jurisdiction to set 
the application of a 
ing to a misappre- 
3iher thud party he 
he sale and therefore 
'therwise if that had 
ir procedure on the 
.ubodh Chandra 
A lALULE v. AJlHlHYA IlAlUl 182 I C. 649 = 

12 EC 92=43 C.WN 250 = AlE 1939 Cal 161. 
- S. 151 — Inherent powers — Exercise of — Condi- 
tions — Ends of tustiet— Test of, 

b. 1 51, C. P Code, should be applied with great 
uire its 
ends of 
» parti- 
nly the 
party 
made 
It and 

Agarwala, JJ ) KAM Khhlawan SinCH v MotO- 
LAL hAHU. 20 Pat L X 883 = 1939 P W N 832= 
A I E. 1939 Pat. 678 (r B.). 

S. 151 —Inherent powers— Review— power of 

‘ 1 ' ’ ' • •> order of prtdeeessor-~O.A7 

intended to constitute one 
, Hate authority over his pre- 
decevsor of like jurisdiction as himself If one Judge 
reviews the order of another, he cannot escape the pro- 
visions of O. 47, C. P. Code, by placing his order under 
S. 151, Both S 151 and O 47 are to be construed 
strictly and are rot intended to be used to allow one 
Judge to sit in appeal on orders of his predecessor 


b.V- — ■ . • 

the f . • , 

for enquiry in inch matters 


, »-'« **« 1938 A M XJ. 124. 

. ■ ■ emand under inherent power — Appeal 

■ * makes no provision for an appeal 

■ ■■ ■ . • ■ is been remanded under the * " 

is something extraneous to J powers of the Court and hence no appeal can lie in 
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0 P CODE (1908), S 162 

Code nor was it intended to oust the provision of the 
law It was intended merely to supplement the provi- 
sions of the Code and to provide a means of serving 
justice when the law provided none It was intended 
to override the plain and express enactment of the law 
{Davis, JC and Weston, /) MIR HaJI GhULAH 
SHAH V KHANCHAND I L R (1939) Kar 330= 
18210 164-11 ES 250= A IJ5 1939 Sind 137 
■ 3 151 — Stay of execution — Case not coming 

under O 45 R VS— Inherent powers 
It is open to the High Court to exercise its powers 
under S 151 and stay the execution of the decree, 
*■ *■ *■ “ ~ *“ i within the terms 

agatnst a decree 
ur stay of execu 
r stay was dismis 
Council was also 
applied for execn- 

tion of the decree and it was fixed on 7th January 1939 
for final orders Defendant had taken steps to file an 
application to the Privy Council for special leave to 
appeal and for stay of execution But, it was not 
physically possible for the defendant to file hisapplica 
tion before 16th January, 1939 He therefore filed an 
application to the High Court to make an order directing 
r ‘ "* *• ' for special leave 

he case the High 
nder its inherent 
ATuherfea, J/) 
■ ■ COMMISSIONERS 

■ 183 I C 665“ 


S 151 — Restoration — Order dismissing (or 

default petition of eompronnie 


• *' ■ : R 1939 Cal 308 

S 161— Stay of suit— Balance of eomtntence 

In order to justify a stay of a suit it is, as a rule, 
» *■ • • • 


and order confirming the sale nas passed \ few 
minutes after the order was passed judgment debtor's 
pleader appeared and presented an application under 
O 9 Rr 4 and 9 and bs l41 and lSl for setting a*ide 
the order The Court diet not apply its mind to the 
merits of the application for restoration but dismissed it 
tn limine on the technical ground that no such applica 


0 P CODE (1908), S 151 
a case (Davies) llAZARI v PaRTABA 

1939 A M L J 110 

■ S 151— Restitution— Case not falling under S 

144— Relief under inherent powers See C P CODE, 
Ss 144 l5l AND 47 AIR 1939 Nag 101 

S 151 — Restora 6 on — Applt eat ion under O 21 

f> 90 — Dismissal for default — Inherent power of Court 
* 1 1 e *'• J not apply to pro 

therefore O 9, Rr 
as inherent power 

nnuer a, Iji c. l «-uuc, i«j »*. oi«- an application in 
execution proceeding which has been dismissed for 


WOOD 

S 161 and O 7, R 13— Restoration— Powers 

of — Re/eCtion of plaint under O 7, R 13 

Though a plaint is rejected under O 7, R. 13 a Judge 
has jurisdiction under S l5l C P Code to restore the 
suit (Altsop, /) Anant F-Rasaij Singh v Chunnu 
Tewari 183 I C 426 = 12 R A 132- 

1939 A la J 335** 1939 AWE (HO )S25 = 
AIR 1939 All 452 
3 151 — Scope of inherent /u nidi chon — Apphea 
tion to set atide execution sale under S 151 If mam 
tamable 

S 151 of the C P Code does not confer an unlimited 


material* of a house onlj 1* incompetent where the 
decree holder had submuted to the sale and had ac 
quiesced in it and had allowed * ’ 


in in 
■ tOMED 

■ ' ■ MOHA 

' * ■ 1 199 

S 152 — Accidental omission — Preliminary decree 

agamst legal represent as vet of mortgagor— Correction 
of error — Power of Executing Court— Omission by legal 
repretentafives to obtect in previous execution application 
—Effect of 

Where In a suit instituted against the legal represon 
lanves of a deceased mortgagor as such the Court 
passes a personal decree against them, there is an acci 
dental omission in the decree in failing to limit their 
liability The Court has power under S 152 C P 
Code.uhtch it should exercise to correct the umlsstoo 
in the decree The Court ts not debarred from exercis 
... r - — ’ " *■ ’ been 

* tion m 

decree 
• error 
■■ The 

oml<sion by the legal representatives to raise an objee 
tion to the form of the decree in a previous execution 


uitifiet ignor GANESH TROSAD AGAR WALL A v MOVOltARLAL. 

ILR (1939) 1 Cal '305 = 43 C W N 490 

to permit the S 152 — Amendment of dtcree — Application for 

■ of the C P. —If can be made after decree ie barred 
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C. V. CODE (1908), 8. 152 
Although there is no limitation for an application to 
amend a dtcree um er S 152, C P. Code, it is obvious I 
that such an application must be made before the decree 
has become unexecutable owing to ihe 12 years limita 
lion provided by », 48, C. P. Code (AVwair. / Cl) 
JOHKI LaL r A2IM AS. 1939 A Mi J 27. ! 

" " S 152 — Ant tna meet of ditree— bight of pur- 

chaser ef detree. 

A person who purcha<es a decree purchases the rights 
io the decree and if one of these rights testing in the 
vendor is a right to hate ihe decree amended under the 
law, rhi* right also passes to sendee. (Blether, J ) JaI 
BhaGWan Das I Oil PARKASH. 182 IC 830 = 
12RL- 77 = 41 PXE 99 = A LR. 1939 Lah 255 

S 152— Applicability—' ” Accidental slip or 

omission*’— Omission to award further Interest— 
Amendment— Power of Court when decree in accordance 
with judgment. See C. P CODE, 5S. 34 (2) and 152. 

50 L.W. 719 - (1939) 2 M L J. 751. 

8 152 — Mutate made in both judgment and 

decree — Poser «/ Court to eorrett. 


accidental. (.Monroe, J ) KlSHEN LAL v. SukJA. 

41PLR. 119 

* 0.1, E 1 —Same trantaction— Relief in ret feet 

of, claim'd by defendant against co-defendant— Such 
defendant tf ean be added aj f /amt iff. 

Where a defendant in a suit claims relief as against a 
co-defendant, in respect of the same transaction as that 
with reference to which the suit is brought, he could be 
added as a co plaintiff for, if he brought a separate suit j 
a common question of la* and fact would arise ( Wort , 
At C.J. and Manohar Laid, /.) NiLURIPPATKA 

Coal Co., ltd. ». north burkakkar coal Co., 
LTD. 178 1 0. 286 = 5 E E 79 “ 

A I E 1939 Pat. 157. 

- 1 O. 1, B 8 — Applicability— Vartout plaintiffi 

putting forward varying legal c/aimi in support of 
right — Leave to maintain representative suit — If tan be 
granted. 


C. P. CODE (1908). 0. 1, E. 8. 

is wholly immaterial. (Teh Chand and Dahp Singh, 
//.) Fazl Rahim Khan v. Hussaina. 

A 1-E. 1939 Lab. 672. 

• 0. 1, E 8 — '"Same interest’'— Meaning of. 

\\ hat O. 1,R 8, C. P. Code, contemplates is that 
the plaintiff or plaintiffs must have a common 
interest with those whom he or they claim to represent. 
All that is necessary is lhat there must be a common 
interest and a common grievance. ( Venhatasubba Kao 
and Abdur Rahman. JJ.) XlANAVEDAN v VEERAYAN 
Unn I. 1939 M.W N. 458 = A I.B. 1939 Mad. 751. 

0. 1, R, 8 — Stope of. 

O. 1, K. 8 does not draw a distinction between cases 
(1) in which the public or a large part of the public, are 
interested in the subject-matter of dispute and some per- 
sons sue, or are sued, on behalf of this indeterminate 
body, and (2) cases in which the persons Interested are 
named in the record and only some of them have been 
permitted to sue or defend the suit as a matter of con. 
venience, because after an order under O. 1, R. 8 has 
been pa'sed, the only effective parties to the suit or 

••—A — r '~ -* — 1 — ‘ the other 

■ allowed 
ind Dal Ip 

■ ■ 1 ■ llNA 

AJ.R. 1939 Lab 572. 
——O. 1, E. 8— Scofe of— Suit in their awn right 
by some members of a community— 1 f affeeted . 

O 1, R 8, C. p. Code is only an enabling section and 
it does not debar some of the members of a community 
from maintaining a suit in their own right ; but it may 
not affect persons who ate no parties to it. (Thom, C.J . 
and Canga Math.J) RAM KALI v, Munna LAL. 

184 LC. 620 = 12 E A. 260=. 

1939 A.WE (HC)615 = 1939ED 390 = 
1939 A L 3. 821 = A I B 1939 AU. 686. 

• 0. 1, R 8 — Scope— Village temple— Alienation of 
properties by pujanei— Decree for sale— Representative 
suit on behalf of villagers for declaration of invalidity 
of alunatton and for injunction to restrain sale— 
Maintainability. 

A suit by certain persons on behalf of the villagers of 
a village lot a declaration that Ihe suit property is 


Claims are put forward, some claiming to be owners, I a mortgage decree obtained by them, can be maintained 
some to be permanent tenant", some to be tenants under O. J. R 8 C. P. Code, apart from the provisions 
entitled to certain benefits under the City Tenants’ °f S 92, C. P. Code. The existence of a more effective 
Protection Act and others having no other title than I remedy is obviously no answer to the suit and cannot 
that of being mere trespassers, the Court l»s dismissal (Paraniah Sastn /I SRI 

the various plaintiffs to continue the suit ■ •" “■ 

cannot be said truly to represent the * ■ 

occupants, unless they reduce themselves 
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0 P CODE (1908) 0 1, R 8 
ing them from further trespass or for damages for tres 
pass actually committed by them {Harriet, C J and 
Rowland J ) Ram Braja Sunder Deb v Mani 
Behera 5 CIiT 35 

— ■■ 0 1, E 8— Tort— 71 —•«"<«» 1 •> 
—Maintainability See 

0 1 B 9— Sea 

dismtual of nut 

O 1 R 9 C p Cod 

subject to no qualification whattver No suit whatever I 
is to be defeated by the non joinder of parties and in 
every suit the Court is to proceed to do justice as 
between the parties threto no n atter if there has beet 
non joinder It is for the Court to decide in each ca e 


party not impleaded must depend on the facts and 
circumstances of each case {r/tom C J and Gauge 
Nath, J) kUNJ BEHARl L * « 

181 IC -118 - 11 B A 
1939 AWB (HO)21‘ 

— — O 1 E 10 — Idditton 

subject to appeal or rettsion 

An order made by an appellate Court addings thud 
person as a party is not appealable as an order under 
O 1 R 10 does not find a ptace in O 43 R I It is also 
not one which can be assailed in revi ion because it is 
clearly an interlocutory order ( Thomas , C J and 
Yorkt y) Bitif ManohaR v RamaNand 

14 Luck 417- 179 I C 1004 -1939 0 A 228 = 
1939 OLR 105 11 E O 223 = 
1939 OWN 181 -AIB 1939 Oudb 102 
' “ 0 1 R 10 — Accessary part m added ns co 
de fen iants instead of as co pi untiff >— Grans of appro 
prtate relief 

One or more of several per - * 


C P CODE (1908) O 1 B 10. 

Although under O 1 R 10 C P. Code the 
Court has wide powers to add parties to a suitor pro- 
ceeding merely because a person claims to be interested 
in a suit and wants to be o M* I « *-« r> -t 


A IE 1939 Bom 188 
-0 1 E 10 — Powers of Court nu ler - P rant post - 


■ The purpose of the rule 
i a po ition to determine 
me tea questions in controversy between the parties 
and to avoid a lowing a mere technical objection success 

full'' »" a 


1939 P W N 829 - A I E 19*33 Pat" 397 

0 1 R 10— Tra "position of parties— bust by 

assignee ot mortgage rs g> t— Mortgagee smpltaded as 
defen lant—Aisi gnnse it found invalid o uing to registra 
turn being toid— Application to transpose n or l gr gee as 
plan tiff in appeal and for decree on mortgsge — 
b faint a liability 

R here in a suit brought by an assignee of a mortgage 
right to enforce the mortgage impleading the mortgagee 
assignor also as a defendant it is found that the assign 
ment deed is invalid as a result of invalid registration, 
if on applicati n is made In appeal to transpose the 


that a wrong person had orlt 
no cause of action Once all 
Court the Court can make t 
should give judgment in favo 
ested vhether they be joined 
A peison CTectAed a mortgagv 

quently 'ome of the partners retired a*«ignmg their I 

interest in favour of the remaining partners by an O 1 

registered deed The remaining partners 1 
on the " ortgage and as an objection n as b 
maintamabil ty of the suit the plsint 
bringing On record the retiring partners as t 

Held , that it would have b“en more satisfactory that I as plaintiff i 
the retiring partners should have been — '* pi"' 
tiffs instead of cr> defendant' but even > 

whole of the neces ary parties were bef • i 


AIR 1939 Mad 467 
E 10(2) — Construction — Addition of new 

new party 
must be 

>r defendant, or that the presence of that 
I i 1 C effectually and 
■ II the questions 

again be rais 
he 


12 . 


11 RPC 2Jb=19f9 0\VN 626 = 
1939 A WE (PO ) 136 = 70 C LJ 261 = 
41 Bom L R 1127 = 50 LW 926 = 
1939 A L J 863 ’182 I C 1 = 193 QOT,r <w* = 
EBP. ™ -trowtl . 

o 1 B 10 — Powers of Court 

of parties— Limits to Court's pota-rs 


In'erest adterse to plaintiff— Striking out at plaintiff 
and transposing as defendant as necessary party— 
Expediency 
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c. P. CODE (1903). 0 2. E. 2. 

him without his knowledge and that the first plaintiffs 

interests were advet-e to that of his own. 

Held, that since there was no right to relief alleged to 


a person who‘s presence before the Court was necessary 
in order to enable the Court to effectually and comple- 
tely adjadica’e up m and settle all questions involved in 
the suit, he could be transposed as a defendant in the 
suit VatHmoi : In re, Oif/t ». iVaury, (1905) 2 Cb. 


0 P, CODE (1908). 0. 2, E.Z. 

■ O 2, E. 2 — Applicability — Ti ansae ti on giving 
rut to two different claims based on different causes of 
a<tton — Separate suits — Bar of — Illegal distress by 
mamlatdar—.Sutt for recotc'y of amount letted and 
interest— Subsequent suit for compensation and damages 
— If birred. 

Whoe a transaction gives rise to two different claims 
founded on two different cau'e» of actions, they need not 
be Included in the same suit under O 2, R 2, C.P. Code, 
though they arise out of the same transaction. The 
te>t ia whether they can be supported by different kinds 
of evidence If they are, a suit in respect of one claitn 


in that action. {.Patxnfalt Sistri, /.) VaNJIAPPA 1 
GOUNDANr- ANN AM A LA I CHETTIAR 

19S9MW.N. 918-60 LW.491 = 
(1939) 21IU, 551. 


0 . 2, E. 2 — Appltea'thti— 

action” — Tkret sale diet* executed 
favour of same sendees on same day fo 
dera'iemi — Suceesuie suits to set as 
tnant of consideration and undue mfiut 


distraint for arrears of land revenue which was due 
from certain other persons. The action of the tnamlat- 
dar was Illegal and ultra ti res. Plaintiff brought a suit 
against the Defendant to recover the sum removed from 
him under the il'egal distress with interest. Subse- 

_ ...» ■ 1 . — .l„- , . f 0l compensation or 

'he defendant pleaded 
this suit by reason of 
should and coutd have 


different 
recover 
est due 
jutation 
lifferent 
in the 
r to the 
.HADEO 
t 1223. 


founded on contract, is different from the cause of action 

founded on another contract, -• * ' — — 

made by the same person at t 

follow because two claims a ■ 

that the cause of action 

AI owned about 5 bighas of la 

executed three sale deeds In res pec 

for Rs. COO, another for Rs. 200, . • 

300 in favour of the defendants. , 

claiming to be the heirs of AI, uhc 


O 2R 2 — Coiuhtions for application — Separate 

peesenta- 

■ ■ ‘•er Court 

2, A*. 2- 

■ tnst 

to 

■ wrt 

to 


possession, substantially on the same 
want of consideration and undue Influence, 
dant raised a plea that the suit was barred 
C P. Code, by reason of the prior suit 
Held, (l) each sale represented a 
separate contract, and the three sale.' 


I O. 2. E 2 — Instalment payment— Creditor gtten 

| liberty to sue for entire debt on default by debtor— 
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Suit for arrears of instalments alone— Second suttr for 
entire balance— If barred 

Where although a Cause of action for the recovery of 
the whole amount of the debt exists, the creditor agrees 
to forbear and not to sue upon that cause of action so 
long as the debtor pays him a certain sum a month and 
until the monthly instalments are at least three months 
in arrears, the remedy of the creditor in the event of 
the failure of the debtor to pay three consecutive instal 
ments is to sue for the whole balance of the debt. If, 
on the other hand, he <ues only for the arrears of instal 
ments, a subsequent smt by him for the balance of the 
debt is barred by O 2, R 2, C P Code, ' " ' ' ’ ' 

Mahomed Afzal v Mahmed Ismail 
1939 Bang EE 180^1831 C 425= . 

AIR 193 

O 2, R 2—Seope— If subject to 
11 — Partition suit — Failure to ask for mesne profits \ 
from date of smt until delivery — Fresh suit for recovery 
of mesne profits— If barred. 

O 2, R 2 must be read with Expl 5 to S 11 and thcr 
relief claimed under Expl 5 to S 11 is a relief arising 
from the same cause of action The fact that a plaintiff 
may under O 2, R 4 join in one suit two causes of 
action does not mean that he must necessarily do so, or 
fall under the bar imposed by O 2, “ * 

Expl 5 A plaintiff may of course antic 
for partition that certain property will fa) 
he may anticipate that after the final deer 
be given delivery of possession and he may in his suit I 
for partition ask for mesne profits from the date of suit 
until delivery of possession But if he does not do so 
another suit for recovery of mesne Drofits is not barred I 
C Davis, 

v. KlSHl 1 ’ 

suit —St 

rendered the security insufficient— If proper 

The joinder of causes of action and parties is not 
invariably fatal to the suit No doubt the misjoinder of I 
claims and parties is to be discoi 
cnlated to defeat the ends of justi 
would be unexceptionable unless 
defence will be embarrassed b 
issues and proofs in the same 


C. P. CODE (1908), 0. 6,R 17. 

12 K B 192=41 Bom L E. 630“ 
AIR, 1939 Bom 347. 
~ O. 3, R 4 —Functions of ministerial nature — 
Power of pleader to delegat *, 

To act for a client in Court is to take on bis behalf in 
the Court, or in the offices of the Court, the necessary 
steps that must be taken In the course of the litigation 
In order that his case may be properly laid before the 
Court Bat there Is nothing in O 3, K. 4, which pro- 
hibit” a pleader from delegating some of bis functions, 
and the Code plainly contemplates that certain fancuons 
of a ministerial nature may be delegated, A ministerial 
* * - * which does not 

the pleader and 
■ of facts or cir- 

■ m fui facet per 
1 pply. When a 

plaint or memorandum of appeal has been drawn up and 
signed by a pleader duly authorized under O. 3, R. 4, 
there is nothing contrary to the provmons or the spirit 
of that Rule in the mechanical act of handing over the 
papers to the Court, or the officer appointed, being per- 
formed by a clerk or another pleader to whom the duty 
of performing that act has been delegated by the duly 
authorized pleader The presentation of the plaint or 


«— ■ O 4, B 1 — Presentation of plaint — Same Judge 

presiding at ttoo places. 

Where the same Judge has to preside over two 


Mathur a Prasad. 1939NBJ 603 

-O 6 Kr. 16 and 17 (as amended In Bengal)— 

of judgment- 

■ • his name— 

-Validity of 

■ C P, Code, 

on ine antes oi a ueceaseu juuemenc ireuior who were 



O. 6, R 17— Applicability— Service of notice 
112. Madras Estates Land Act— Service by 
—When to be ordered — Due and reasonable 
—If to be proved. See MADRAS ESTATES 
KCT, S. 112, (1939) 1ML J. 618. 
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0. P. CODE (1903), O. 6, E. 17. 

■ 0. 6, E 17 — L'ott ce — Sern it — End ortcment ef 

refusal — Copy of notice neither offered to person to he 
lined nor affixed to kit residence — Su ificiercy of 
teruce. 

Witte on ihe reverse of a notice it is noted that the 
per'on to be served with that not 
thumb imprtS'ion thereto in toke 
informed of the Contents of the 
copy of the notice was either offe 
affixed to his abode, the seme 
comply with the provisions of C 
(Darling $.hf. and Mehta, „ 

MAVGAL Se-4. 19SS E D. 929 « I 

1939 A WE (BJtO 64 
— — O. 5, E. 19— Scope— Express declaration of 
ruffinency ef struct ef summons — Alienee of — Effect of 

—If ground for holding that summons hai not teen 
duly served — Implied declaration — Inference from 

It is of course desirable that all Courts should observe 


C.P. CODE (1908), 0. 6, E. 17. 
case involving fresh trial with fresh pleadings and 
fresh evidence, it ought not to be allowed. (Stone, C.J. 
and Bose, J . ) Badridas v. Raja PRatapgir 

1939 N L J 525. 
0. 6, E. 17 — Amendment of plaint — Limitation 


O. 6, B 17 — Amendment without notice to other 

side — Propriety. 

Where a plaint was returned for amendment and 
was amended without notice to the other side, and the 
amendments were all important, the order was set aside 
and case remanded for trial on the original plaint. 
(Danes.) GOPAL V. KaNI RAM. 

1939 A.M.LJ. 112(1). 


3938 A.M I 

O. B, E. 20 (2)— "Effectual”— Meaning 

Limitation act, Art. 164. 1939 Rang I 

1 0. 6, R. 6 — Filing of replication — Diicrenon o, 
Court to r elect. 


— 0 . 6 , B. 17 — Alew cate — Surprise to defendant — 

rareful not to allow, a volte de face 
the complexion of the 
fendant with a surprise 
expected to be prepared, 
ider S. 86 of the Agra 


■ -0.6. B. 11 — Signing of pi 

merely one of procedure — Authorise 
necessary. 

R. 14 of 0. 6. C.P. Code, which requires a pleading tc 


con iii/mt eaie, invoking fresh trial 
O, 6. K. 17, C. P. Code, restricts amendments to 
matters necessary for determining the real question In 
controversy between the parties. Where the amend- , 
ment sought would introduce a new and Inconsistent . 

Y.D. 1939 — 16 


1939 ED 274 -=1939 A.L J. (Sttpp.) 66. 

/■> r i> i 17 — Plea not raised at the beginning — 

omission — Later amendment, tf ean he 

- has been no valid ground or excuse 
to raise certain pleas at the very begin- 
1 ceedmgs, amendment to permit those 

« id at a late stage, should be refused. 

1 Bose, J.) EADRIDAS V. PRATAPG1R. 

1939 N.LJ. 625. 

O. 6. E 17 — Powers of Court— Limits to. 

No doubt the powers of the Court to permit amend- 
ments under O 6.R.17 are very wide and should be free 
ezerct-ed, but the exercise of this Jurisdiction m 
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C P CODE (1908) O 6 E 17 
be resorted to where prejudice is likely to r 
other side which cannot be compensate 
{Dims JC a tJ Lois /) GOPAL DaS Mo 
lor am * 1 Cuellar am ILR(1939)] 

182 1 C 718 -12 US 25 = A I R 193 1 

O 6 R 17 —tomr cl Coin— 

passessto t 61 el on ht/e—f oilier to compel 
so as to allege possess! n and dn fosses ton 

Where the plaintiff bases hi*, claim lot pos esston on 
his title and defendant alleges adver e possession the 
Court must determine the rights of the \ laintiff on the 
plaint as it is framed and not on one which in the opinion 
of the Court would he proper It is n t open to t e 
Court to compel the plaintiff to amend the plaint so as 
to allege pisse non a d dispos e$ ion {Ail til kashtd 
j ) Mehtas Singh r Da\ al Sinch 

183 I C 140 - 12 R L 99 41 T l E 715 = 
AIR 1939 Lab 172 
' " -0 6 R 17— Scop — If to be reid wnh O 7 
R 11 See C P Code O 7 R It 

41 BomLR 787 
“O 6 R 17— -Scope — S it for Ittlaration l right 
in certain mo iey» h Id by decea ed in provident fund 
and for injunction— Amendmn t to in ludi prayer for 
administration— Permissibility J<C I’ Code S 42 
AIR 1939 Sind 107 

O 6 R 17 — Scope — Suit for declaration of 

title and possession— Amendment to trike out prayer 
for possession to avoid payment of additional court fee 
— Petmiss b lity See COUkT FEtS ACT n 7 IV) fr) 
1939 PWN 61 

— -O 7 — Applicability to at pea Is 

Provisions of O 7 by reason of S 141 ol the Code 
apply mutalis mutan hi to men oranda of appeals as 
well as to plaints {Vans JC ant ll'ston J) 
MOOIOMAL* LAL^isrn ILK '1939) Ear 527- 
183 1C 767 12 KS 80 AIR 1939 Sind 221 

0 7 R 11 and S 107 (2)— fnsufil unity 

stamp J manor an turn of appeal— Proccd t re to be 
fol’ovted— Grant ng of Ume to make goat deficiency— 
Neccs tty 

According to O 7 R 11 C P Code where a plain 
tiff has properly vdued the relief he must be given 
an opportunity to make good the deficiency in the 
court fee before his plai I is reje ted and the same rule 
applies to a memorat dum of appeal by reason of the 
effect of S 107(2) C P Code ( Wort and Agarwala 
JJ) ^AKJUG PRASAD SaHU v SURENDRAPAT 
TEWARI 178 I C 976 5BR160 = 11 RP 318 = 
1939 PWN 166 = 20 Pat LT 79 = 
AIR 1939 Pat 137 

0 7, R 11 — Scope — Mandatory character of — 

If ais lute — Power of Court to a »end plat it in ease of 
non c mp tance — O 6 A 17 — It to be real along with 
O 7 R 11 

O 7 R 11 CP Code no doubt uses tl e words 'shall] 
reject 1 winch are mandatory words But prtma facte 


b P, CODE (1908) O 8,R 6 ' 

1 •* r * 1 ■ od as provided 

is applicable to 
ode An order 
f appeal without 

law and unsus 

/) RAMGATI 

Singh v Shitab Singh 180 I c 791= 

11 R P 539 = 20 P L T 426= 5 B E 488 = 
AIR 1939 Pat 432 

O 7, R life )— Selection f plaint — Duty of 

Court — Insuffi itnlly stamped numoran turn of appeal — 

| Grantm g of time to make up deficit— C onsiderations 
1 Before rejecting a plaint un fer O 7, R II (f) ll isthe 
duty of the Court to require the plaintiff to make good 
the deficiency n siamp with n a lime to be fixed Where 
i a memorandum ol appeal is insufficiently ‘tamped ellher 
| because there is a duubl as to the court fee payable or 
that it could not be a certain* 1 before the receipt of the 
fre ords and an honest attempt had been made by the 
appellant to comply with the requirements of law the 
' memorandum of appeal may bit received and time grant 
ed to make up the defi len^y that may be found to be 
due {Dhavle and Agarwi/d. //) RAM SAIVARI 
KUER v DULHIN MOTIKAJ KUER 17 Pat 687 = 
178 I C 160=5 BE 59 = 11 KP 220= 

1 19 Pat L T 885-1939 PWN 162 = 

AIR 1939 Pat 83 

O 7 R 13 — Rejection under — Re torattoft — 

I Power under S 15! See C P CODE S 151 AND O 
7 R 13- RESI0KAT10N 1939 A WR <HC)325 

j O 8 R fi—Plea of tel off— Claim if should be 

within limitation 

I In order that a Set off might be plead-d, it would 
have to be within the period of limitation at the time 
the action of the plaintiff iv brought {Wort AgC /) 

I budhu v Sital Sinch 5 B R 202= 

11 RP 331 = 179 I C 172 = 
AIR 1939 Pat 142 

0 8 R 6— Scope— Lan I lor l taking advances 

and billing goods freim teninl—lfn terstinhng to sit 
off dues against re t — Ren 1 suit by land lo r t — Tenant 
not claiming set off but fifing cross suit— Cross suit, 
if barren -C P Cot S 11 

Plaintiff a shopkeeper and a tenant of the defendant 
from time to time advanced moneys and «old goods to 
the defendant" o i the under=t?nding that the amounts 
due to him from the defendant in respect of these tran- 
sactions should be set off against th* lent payable to the 
defendant as they fell due In spite of this arrange 
ment defen lant sued the plaintiff for arrears of rent 
The plaintiff while he n entiune I the e advances in htS 
written statement in that su t did not clam a set off 
under 0 8 R 1 C P Code but instituted a cros« suit 
against the defendant fir the amounts due to him Both 
the suits went side by "ide anl both were lecreed 
' 1 e plaintiffs 

■ ing rlaimed 

and ought 
he amounts 
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C P CODE U508), 0. 8. E. 6 

0 S E. 6 — Tim.-barred claim— If ran he 

ft faded h) tray of in off 

Set off i- a. creature of 'tatale and it governed 
byO.f K It L I* Cole although the latter part of 
tbe rule imlu lies that there may be a set off other than 
that provided bv the rule Under this rule, a claim 
barred by the law of limitation carnot be pleaded by the 
defendant bj «i) of set off. The fact that the transac 
tions which were the subject matter of the claim and of 
the *tt of! were with regard to the same estate is im- 
material. ti'vt.J) Uma Prasad Singh i. Shiva 
Kant PkaSau Singh 5 B R 705 - 181 1 C 1006 = 
IIEP 651 = A I R 1935 Tat 667. 

0.9. Ei 2 and 4— Power of Court — D ite net 
fixe l f r cpp. aran.e at defer tint — Order requiring 
plaintiff t> tic process ten ant copies of plaint — Mon- 
comphanee — f Is sms ml of suit— Legality 

A Court has 00 * power u require a plaintiff to file 
process fees or copies of theplunt before fixing a date for 
the appearance of the defendant. Such an order is 
illegal and failure to comply with it does not entail 
dismissal of the suit A dismissal of the «ult for failure 
to cornp'y with »uch an order is "ilhont jurisdiction 
(Jimei, J) SRIPVrt S\R*N PRASAD SlNCII TV IN 
DARJIT MAHTON 179 I C. 563 = 5 B R 264 = 

11 EP 357 (l t** 19 Pat LT 854 = 
AIR 1939 Fat. 160. 

■ O, 9, R 4 — Reiteration of mil— Duty of Court 


O. P. CODE (1008), O 9, 11 1 
behalf. In the absence of a statutory restriction in the 
Code corresponding to O 6. R 2 of the High Coart 
Original Side Rule*, ciofussil Courts cannot impose any 
restriction on a defendant «et rr pirte continuing the 
suit a the 'tape at which it stands when he appears so 
long as he does not thereby reop.n anything that has 
been done already (t'araierhanar j ) Pertjm AL 
NAICKENo. KOS’DAMA Naicken 

1939 MWK 110 =49 LW 372 = 
AIR 1939 Mad 885- (1939) 1 ML J 64 

O 9, R 8 and O 17, R 2— Excrete of pm-ert 

under — Respe.ti ;e stages. 

Courts should not lightly dispose of litigation without 
going into the merits It is abo equally plain that Courts 
are bound in certain circumstances to dismiss cares for 
default One care is that indicated in O. ", R. 8 It is 
true that when a case reaches the stage where the issue 
stage has in part Leen passed, the Court is not compelled 
to exercise its powers under O. 9, R. 8 but is given 
power to make another order under O. 17 R. 2, and in 
"any doubtful case ihe Court should so act. (Stone, C.J. 
and Bale. J ) MaNEKLAL BHIMKAJ v PHULABAl 
I LR. (1939) Nag 574 = 1841.0 102 = 12RN.93 = 
1939 NLJ, 351= A.I R. 1939 Nag 21S. 

■ O 9, R ^—Applicability— Pauper app' t canon — 
Duty of Court tr de-tde on merits 

O 9, K. 9 C P. Code, does apply to a pauper petition 
by reason of S 141, C P. Code, if the Court has juris 


obstruction or deliberate delay with a view deliberately t 
toleng.hen pr .overlings. The di.nuva) of tuils without j 
com id* img whether payment of coi'S will not meet the 

situation so far as the opposite -ide ** * "-" J 1 

mu-t bv deprecated (Dahp Sin ft 
Ramzan v. Mahomed AkBAR. 

A 1 

O. 0, R 6— Ex parte suit — 

ease — necessity. 

Ex parte 'a, t is a> much a Judicial proceeding as a 
conte'red suit. Plaintiff has to prove Ins care by evi 
dfcnce and it is for the judge to hear and dearie on it. 
This cannot bel-ftto the Reader of th- Cou t. ( D R 
/form in ) bUKH RAM v. LALTA TEVShaD I'ERBHU 
Daval 1939A.MLJ 72 

O 9. Rr 8 and 7— Scope —If to be enforced as 

penal p 'on tt rm — Detention' declared ex parte — Right 
to appear aft-rwardi and fi’c written statement and take 
part tn trial — Suit n t put the stage of framing of 
issues — Powers of C curt. 

The obj.Cl of Hr. 0 and 7 of O 9, C P C«de, will be 
frustrated If defendants could be allowed to abs>nt them 
selves with 
Rut where, I 

1 here 

applied as penal provision* depriving partiu, of the 
opport unity of patting forward their defence It will 
not, in any store, br reopening what has happ-ned tn 
the past il a defendant wuo ha* hern declared ex parte 
thou'il tv perm tied t j fi e a written tatemem, when 


issue. Jn euh a care a defendant who has been 
declared ex tarte Is eri'iilcd to file a written statement 
and proreed wi h the trial by cross examining tbe plain- 
tiffs witnesses and also by leading eviden-e on his own 


worth , J.) Krishna Rao v Janaki Ammal 

1939 MW.N. 408 = 49 L W 543 = 
A.IR. 1939 Mad G8I = (19S9) 1MLJ 728 

O t* R f\ — 4t,0Urib,htn—.Pro.,rdinvi under 


Ram DayalBabu Lal v i.akhu Rao. 

1939 P W.N. 693 = 20 PatLT. 768. 

O 9, R 9— Applicability — Suit adj mined for 

production of plaintiff’s witnesses— Plaintiff’s pleader 
abrent on adjourned date — Application for a Jjoumment 
by another advocate refused —Plaintiff not giving evi- 
dence — Dismissal of suit — If one for default or on 
merits. SeeC. P. CODE, O 17, Kr. 2 AND 3 

50 L W. 130. 

0.9 E 9 — Sufficient cans' — Minority of plain- 
tiff— Dismissal, if to he set aside On that sole ground 
The fact of minority of a plaintiff is not iy itself a 
suffcient cause for selling n«ide any order of dismissal 
to the ab«encp of the next 
re isons for su' h absence. 
P Code to warrant a di'tlnc 
, followed where the suit is 

filed on behalf of a minor The quiMicn 0 * what is 
suffi lent cau-e wi'hin the meaning of O 9 K 9. C P. 
Code hn to be derided with reference 10 various cir- 
cum tances and the f;ct of tbe minority of the plaintiff 
is only one of such cirfiimstnrces to (v tak«n nuie of. 

' ’ ... o MFBA KHATON 

■ ; icc) i4i = 

’ ■ - "3 O W N 787. 

’ ' htfn prr-eed- 

O 1 U 13 has no application to execution proceed 
irg-. but only to decree' in sails or in procesdirgs in 
1 admini'tration or guardianship skin to suit*. 17 All 106 
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C P CODE (1908) O 6 R 17 
lie resorted to a her® prejudice is likely to result 
other side nrhich cannot be compensate I in 
{Diva JC aitLobo J) GOPAL IMS MOTHAR 
LOKAMai CHCLLARAH ItE (1939) Kar * 

182 I C 718-12ES 25 = AIR 1939 Sint 
- O 6 R 17 — / ou r of Co ft — plaint for 
finest ip idie/ on t tit — I otoer to eomfel am n Iment 
so as to all ge posses ti u and lisp esses i on 
Where the plaintiff bases his claim for pos esston on 
his title and defendant alleges adver e pos'es ion, the 


b P CODE (1908) 0 8.E 6 

d, as provided 
s appli able to 
ie An order 
appeal without 
to explain or 

i ake too I the (l®ficier c i erroneous in law and unsus 
tainibl e {//arris, C J ant Rowland, J ) RAMGATI 
blNGH v SHITAB Si\GH 180 10 791 = 

11 BP 539 = 20 P L T 426= 5 BR 488 = 
AIR 1939 Pat 4S2. 


J 1831 0* 140 -12 eV 99 41PLE 715= 

AIR 1939 Lab 172 

■ 0 6 B 17— Scope — If to be re»d with O 7 

R 11 See C P Code O 7 R 1 1 

41 Born L R 787 
“ — 0 6 R 17— Scope — S it for kclarution f right 

in certain money h Id by decea ed in pr wident fund 
and for injunction — Amendn tnt to in lode prayer for 
adimnut ration— Permi slbility See C P Code S 42 
AIR 1939 Sind 107 
— — O 6 R 17 — Scope— Suit tor declaration of 
title and pos ession— Amendment to strike out prayer 
for possession to avoid payment of additional com t fee 
— Permits b tity See COUkT Fees ACT *• 7 < IV) (e) 
19S9PWN 61 

O 7 — Applt (ability to a 6 peal s 

Provisions of U 7 by reason of S 141 of the Code 
apply mntatis mutandis to menoranda of appeals as 
well as to plaints (Uaon JC and Weston J ) 
Moolomalp Ial^jnCH 1 L R ( 1939) Kar 527= 
183 I C 767-12 RS 80 = AIR 1939 Sind 221 

0 7 R 11 and 3 107 (2)—lnt,ffl itnt/y 

stamp d memorandum of appeal — Proctd ire to be 
fol 'owe t— Granting of time to make goat deficiency — 
Necessity 

According to O 7 k 11. C P Code where a plain 
tiff has properly v lined the relief, he must be given 
an opportunity to make good the deficiency in the 
court fee before his plai it is reje ted, and the same rule 
applies to a memorai dum of appeal by reason of the 
effect of S 107(2), C P Code {Wort and Agafoata 
JJ) ^ ARJUG PKASAD ^AHU V SURENDRAPAT 
TEWARl 178 X C 976 5 B R 160 =11 R, P 318= 
1939 P WN 166 = 20 Pat L T 79 = 
AIR 1939 Pat 137 

O 7, R 11 — Scope — Man ieitory character of — 

Jfabs lute — Poster of Court to amend piat it sn case of 
tson c mp iance—0 6 R l7 — If to be read ilong -usth 
O 7 R 11 

O 7 R 11, C P Code no doubt u«es t! e word ' *■ 
reject* which are mandatory words But pnn 
the rule is mandatory only re'ius sic stantibus, tl 
say, when the Court has to deal simplv with the 
referred tom the rule and would not preclude an 
ment of the plaint which under O 6, R 17 C T 
may be made at any stage of the proceedings 
rnle«, O 6 k 17 and O 7 R 11 should be read 
■together ( Broomfield a id Xtacklsn J J ) M AH ANT 
NAR^IDASJI V bAl J AMNA 41 Bom L E 787 = 

AIR 1939 Bom 354 

■ O 7 R 11 (c)— Applicability— Appeal sn tsfft- 

Ciently stamps i—Pr ceJnre—Duty of Court — Summary 
rl/ection — Propriety 

Where memorandum of appeal is insufficiently stamp- 
•ed, the Court shontd call upon the appellant to make 


the deficiency n stamp within a time to be fixed Where 
a memorandum of appeal is insufficiently stamped either 
becaus* there is a doubi as to the court fee payable or 
that it coulJ not be ascertained before the receipt of the 
re ords and an honest attempt had been made by the 
appellant to comply with the requirements of law the 
memorandum of appeal may be received and time grant 
ed to m^ke up the deficiency that may be found to be 
die (Dhavle and Aganvilo, //) Ram SAWARI 
hUERl DULH1N 'fOTIKAJ kUER 17 Pat 687= 
178 IC 160 = 5 BR 69 = 11 RP 220= 
19 Pat L T 885 1939 PWN 162 = 
A I R 1939 Pat 83 

O 7, It 13 — Rejection under— He toration — 

Power under S ISl See C P CODE S ISIaNDO 
7 R 13-Resioration 1939 A W R (H C ) 325 

0 8 R 6 — Plea of set off — Claim tf should be 

toithm limitation 

In order that a set off might be pleaded it would 
have to be « nhm the period of limitation at the time 
the action of the pla ntiff is brought (Wort AgC J) 
budhu a Sitae Singh 6 B R 202= 

11 RP 331 = 17910 172= 
AIR 1939 Pat 142 

0 8 R 6 — ’icope—Lanllor l taking advances 

and buying goods from tenint —U t lerstonling to set 
off dues againtt rent — Ren suit by lanllort — Tenant 
not claiming set cff bit filing erosi suit~Cross suit, 
if barrets —C P Cod' S II 

Plaintiff a shopkeeper and a tenant of the defendant, 
from time to time advanced money and «old goods to 
the defendant” o i the understanding that the amounts 
due to him from the defendant 1 1 respect of these tran 
s*ct ons should be set off against the lent payable to the 
defendant ns they fell due In spite of this arrange 
ment defendant sued the plaintiff for arrears of rent 
The plain’iff while he mentione I the e advances in his 
written statement in that suit did not claim a set off 
under 0 8 R 1 C P CoJe but insulated a cros suit 


Hell that though the plain iff could have claimed a 
s»t off under O 8 R 6 CP Cole in the de/e dants 
suit his filing a crr*s uit was not illegal in e the two 
claims were not essentially of tl e same nature and be 
was not obliged on pam of In« ng his advan es to claim 
a *et off in the rent suit (Jim e s /) BAIDVANATH 
D t TTA t< KANHAI LAL MARWAW 

179 I C 828 = 5 BR 296 = 
IIEP 412 -AIR 1939 Pat 264 
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C. P CODE (1908), 0. 8. R. 6. 

■ 0. 8 E 6 —Tim,-barred claim — If can be 

pleaded f) soiy cf tel off 

Set t>li >•* * creature of statute and H got erred 
by O. b, K f) C I*. Code .lthovgh the Jailer part of 
tbe rule indicites that there may b. a set off other than 
that pri Tided by the rule Under this rule, a claim 
barred by the law of limitation carnot be pleaded by the 
defendant b) way of set off The fact that t^e transac 


- 0.9. Et 2 and 4 — Paver of Court — Dite not 
fixed f r off, trance of deftn i .HI— Order requiring 
plaintiff It tie tract it ten an l eopeet of f! tint — AW- 
compliance— /hint nil of fit— legality. 

A Court has no' power to require a plaintiff to file 
process fees or Copies of the plaint before fixing a date for 
the appearance of the celendant Such an order is 
illegal and failure to comply with it does not entail 
dismissal of the suit. A dumi-sal of the suit for failure 
to comp'y with »uch an order t* without jurisdiction 
(Jin in, /) Skipvn Salas Prasad SINGH r IN 
D\RJ!T MAIITON 179 I C EG3 « 5 B E 264 = 

IIEP. 397 (1 * = 19 Pat la T 854 = 


0. P CODE (1908), 0 9, U. 1 
Irehalf. In the absence of a statutory restriction in the 
Code corresponding 10O 6, K 2 of the High Court 
Original Side Rule*, mofuvsil Courts rannot impose any 
restriction on a defendant set et P'rte l mtinttmg the 
suit a the ‘tape at whn-b it ‘lands when he appears so 
long as he does not thirrby reop n anything that has 
been done already (f 'araiaihanar J) I’EkUMAL 
Naickfn r Kct'Dama Naicken 

1939 MWN 110 = 49 L W 372 = 
A IE 1939 Mad 385 (1939J1MLJ 64. 

O 9, R 8 and O 17, K 2— f remit or powers 

under — Kcspe.ene etagei 

Courts should not lightly dispose of litigation without 
going into the merits It is al-o equally plain that Courts 
are bound in certain circumstances to dismrs ea-es for 
default One ca«e is that indicated in O 9, R. 8 It is 
true that w ben a case readies the stage where the issue 
stage has in part been pa'std, the Court is not compelled 
to exercise its powers under O 9, R 8 bulls given 
power to make another order under O 17 K 2, and in 
pry doubtful case the Court ‘hould so act (Stone, C J . 

' and Bt'e./'l MANEKLAL BHIMKA; v. PHULABAI 

ILK. (1939) Nag. 574 = 184 I.C 102 = 12 RN. 93 = 
1939 SLJ 351= A I E 1930 Nag 213. 

- O. 9, R 9— Applicability— Pauper app lean on— 
Duty of Court tn denJe an menti 


dure, unless such are imperative or there i> cjn'umacious 
ob-tru.t'on or deliberate delay with a View deliberately 
to lengthen proceedings. The dismissal of tuits will out 
considering whether payment of cos’s will not meet the 
situation so far as the opposite •I”'- " ■ • “ — •* — ‘ 

tnu‘t bt deprecated (Dilip Si 

Ramzan v. Mahomed Akbak. 

0. 9.E 6— Cx paite lui 

cole— Necessity 

Ex far it suit 11 a, much a judicial proceeding is a ' 
contested »ui». Plat nr iff has to prove his ca-e by evi 
dtnee and il w ' 1 1 ’ . j . - 

This cannot b 
Norm in) S 
Dayal. 

0.9.E 

penal p acini' . t 

to appear afterwarde and fi'e written statement and tape 
part in trial — Suit n t pall the tinge of framing of 
issues — Power t of Ci art. 

The obj.ct of Kr 6 and 7 of O 9, C P. Code, will be 
frustrate! If defendants could be allow* i to abst nt them 
selves with impunity at the eirlier stages of a htigation 
Hut where, by reason of causes for which none of the 
pariie* is re -pin si ole, the cave has not made muvi pro 
Ere**, there is no rea-on why thesa rules should be 
applied as penal p'cvisuru depriving parlies of the 
oppoit unity of putting forward their defence It will 
not, in any sense, b‘ reopening what hu‘ happened In 
the past U a defendant who ha* been declared ex pirte 
should !>e pern tied ts file a written tatement, when 

the as- - - 

filed t'lei 
but no e 
of the or 

i*sue«, in »i*h a case a defendant who has been 
declared tx parte is ei* tiled to file a written statement 
and pro-eed wi h the trial by crosi examining tbe plain- 
tiff’s witnesses and also by leading evidence on his own 


merely became there is an alternative remedy (f fWr- 
worth, J ) Krishna rao v Janaki ammal 

1939 MW.N. 408 = 49 L W 543 = 
AIR 1939 Man 681 =(1939) 1M LJ 728 

ri O R O — JnedirrMitv — Pmrrhnr, under 


ram Dayal Babu Lal ; . i.akhu Rao. 

1939 P W N. 699 = 20 Pat L.T. 768. 


50 L.W. 430. 

0. 9 R Sufficient cans* — Minority of plain- 
tiff — Diimituf, tf to be iet an fe on that sole ground 
The fact of minority of a plaintiff is not by itself a 
sufficient cause for celling aside any order of dismissal 
that may he pa'-ed owing to the absence of the next 
friend. 1 rre'pechve of the reasons for surh absence. 
There is nothing In the C P Code to warrant a di>tinc 
Mon m the procedure to be followed where ihe ‘uit 11 
file I on behalf of a minor The que‘tion o* what is 
saffi lent cau-e within the meaning of O 9 R 9,C. P. 
Code, has tn be decided with reference to various cir 
cum lances and the f;ct of the minority of the pl-lntiff 
n only one of ‘uch cirriimstarces to lv taken note of. 


in (• 

OH! 13 has no apphca'i 
mg-, but only to deer n 
administration or gua 


on to execution proceed- 
suits or in proceedings in 

- <n to suits. J7 AH 106 
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C P CODE (1908), O 9, R 13 
(P C ) , Rel on ( Baguley and Mostly, JJ) U PO 
mya v Father rjoufreyt 
1939 Rang LE 134 = 18110 841 *=11 EE 498 = 
AIR 1939 Rang 116 

O 9, R 13 —Applicability — Ex parte final 

decree for fore losure— Power to tel aside 

Where a final decree for foreclosure is passed in the 
absence of the defendant, it is an ex parte decree and as 
such the provisions of O 9, R 13 apply to it A Court 
has juusdictton to «el it a'tde if the conditions neces 
sary a'» => ~ oA e-n — * -» - *• 

J) I 

1939 0 

AIR 1939 Oudh 111 
O 9, K 13 (Oudh) — Due service— Power <- f 
appellate Court to go into question ot 

Dae service is not the same thing as personal service 
It has lobe decided with reference to the provisions of 
the C P Code beating on the point It is not beyond 
the jurisdiction of an appellate Court to go into the 
meutsofthe question whether an order of substituted 
service was correct or not {Radha Krishna J) 

ashique Husain v Lachhmi narain 

184 I C 884 = 1939 OLE 685= 
1939 OWN 950 = 1939 0 A 766= 
iovo t tvE 'pn' 1 

0 9 E IS— 

aside within time—, 
for not hazing been p 

Where an application to set aside an ex parte decree 
is made within the time allowed by law and accompanied 
by an affidavit the accuracy of statements m which ts 
not questioned it cannot be rejected on the ground that 
it should have been put in earlier {Marsh S M and 
Mehta, J M) RaDHEV Sham v SatISH CHANDER 
1939 ED 525=1939 AWR(BR)225 
- ~ -0 9 R 13 — Ex parte decree— -Paymet t of 

punitive costs as condition precedent to restoration order . 
ftr — Propriety— Procedure to he followed 

Where an application for restoration ot a suit after 
setting aside an ex parte decree is made on the next day 
the Court ought not to make the payment of punitive 


1939 A WR (BR)84(2> j 
1 — 0 9, R 13 — Limitation — Application to set i 

aside ex parte decree, beyond time 

Where an application to ‘et aside an ex parte rent | 
decree Is made beyond the time fixed, it has to 1 e 
dismissed as time barred {Marsh, S M ani Mehta, 
J M ) Tika Ram v SobaRam " " ‘” c ~ 

1939 - ■ 

■ — " 1 O 9 R 13 — 'Prevented by 
from appearing'— Meaning of 

The words 1 prevented by any sufficient cau«e from 
appearing in O 9, R 13 C P Code, mean causes 
other than lack of knowledge of ’he proceedings (My a 
Bu and Mosely, JJ ) K k N K A R CHETTYAR 
Firm v Aga We Sheerazee 

19S9 Raog I* R 606= AIR 1939 Rang 436 

■ Q 9 R 13— Sub tituted service — If dueservice 
See LIMITATION ACT, ART 164 1939 Bang L R 606 

0 13 Rr 1 and 2— Filing ' J — — 

Stage— Special hearing or watch sabut 

The practice of giving a hearing 
sabut t e , a hearing specially fixed fo 


0 P CODE (1908), O 17, R 2 
documents that may be required is nowhere warranted 
by any of the provisions of the C P Code Rr 1 and 2 
of O 13 C P Code, clearly prescribe the procedure to 
be followed in the tiling of the documents ( Davies /. 
C S') Manning v DhirajLal 

1938 AML J 120. 

O 13, R 2 —Document to prove fraud produced 

at late stage —Admissibility 

A trial Court cannot ba=e its decision on an allegation 
of fraud never set up by the defendants in their written 
in issue and based on documents put for 
in cross examination of the plaintiff’s 
1 can be disregarded by the appellate 
u mi tied by the trial Court without reasons 
{Baguley and Mosely JJ) KhaRWAR v MOTtWALA 

1939 Rang L R 18-181IC 792 = 
11 R R 489* AI.E 1939 Rang 98 
O 14, R 1 — Failure to frame tsiue — If can be 

The word ’shall’ in els (3) and (5)ofO 14 R l 
does not leave any discretion to the Court and makes it 
mandatory that every proposition affirmed by one party 
and denied by the other, whether of fact or of law. 
should be made the subject matter of an issue Even if 
substantial justice is done the failure to frame an i«sue 
should not be overlooked because an act which is ohli 


184 1 C 433 = 12RPesh 26 = 
AIR 1939 Peah 44 

O 16 R 17— Applicability— Witness orally 

directed to attend Court on 'uture date — Absence of 
definite order in writing directing him to attend— 
tl'itnesr net appearing on date — Proceedings under 
O 16 R 17 — 11 /ustified 

Unless it can be clearly held that a witness was 
expressly directed to re attend the Court on a particular 
date and that he understood that he was so required 
by the Court and that he m pite of it failed to re attend 
as required, he cannot be liable to be deair with under 
O 16 R 17, C P Code In the absence of any 
definite order of the C nrt borne out by the record 
such dnection requiring 
sinn on the part of the 
jeen ordered to attend, 
it in. proceeding, under 
to attend ( 1 lohammod 
jvvor anil U taulc, J J ) rt VAUH BEHARt S ARAN V S 
K P SiNHA 180 I C 102-6 BR 337 = 

11 RP 451 = AIR 1939 Pat 285 
O 17, R 1 — Illness of counsel — Refusal of 

adsournmtni — Prt) udtet 

Where the coun«el of aplaintiff was admittedly ill on 
the date fixed for thr hearing of a ca->e and it was- 
l to gei ready on short notice, 
to adjourn such aca'ewas 
a*e was remanded for trial 
{Davies) BHUREY SINGH v B B AND C I RY 

1939 A MLJ 118. 

O 17, Rr 2 and 3 — Applicability— Suit ad 

toumed for plaintiff s witnesses— Plaintiff's advocate 
absent on ad/eurnrd date — Application for adiournmenf 
by another advocate refused — Plaintiff not giving evs 
dense — Dismissal of suit — I f one unler R 2 or K 3 — 
Restoration under O 9 R 9 — Competency 
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C P CODE (1903). O. 17 E. 2 
journment, which being refused, he took no further part 
in the proceeding*, as he was not instructed to conduct 
the suit The plaintiff also not giving evidence, the suit 
was disnus'ed. The suit was sub-equentfy restored on 
an application under O. 9, R 9, C. P Code 

Held, that the case fell under O 9, R. 9 as the mere 
physical presence of the plaintiff could not take it oul of 
0.9 R. 9, as it was not an appearance under O 17, 
R. 3 so as to preclude an application for restoration. 
Thedi«po*al nra«t be held to fall under O 17, R 2, 
C. P Code (Samayy 4, 

V. SUBRAMANYAM. 

1939 M.W N. 951= ■ : 1 : 

0 17. E 2 -Order un. • 

If an order is made under . 

0. 9, R. 8. then it is as thoug ■ . 

O 9, R. 8 and is not appealat ■, 

and Hose, J ) MANEKLAL ISHIMKAJ v PHULABAI. 

1. LE (1939) Nag 571 = 18110. 102-12EN. 98= I 

1939 NJ.J. 351 = A.tB. 1939 Nag 213 

0. 17. E 3 

tabihtf — T tme gran 

Failure la appea r — ■ 

Where at the instance of both parties lime was extend- 
ed for the final hearing and on the adjourned date the 


Nor does the fact that time was granted to both parties I 
make the rule inapplicable. ( Bennet and Verma, JJ.) \ 
Narain Das v madcn Mohan. 

183 I 0. 703=12 E A 161 (2) =1939 A L.J. 371= 
1939 A W.R. (H C.) 318 = A.IE 1939 AU 624. 

O 17, E. 3— Slope — Decision of suit under — 

Restoration under 0.9, R. 13 if petti He. 

R. 3 of 0. 17, C. P. Code means that the Court has 
discretion either to decide the ca*e that day or not, but if 
it does decide the suit, it will be a decision on the merits 
and appearance on behalf of the defendant would be 
assumed, whether be was In fact present or not and the 
decree pa<sed cannot be regarded as ex parte decree so 


petntt arising irons tmpemon — r Juaiiy, 


0 P. CODE (1908), O. 20, R. 18. 
the affidavits. {Burn, J.) NARAYANA v LaKSH 
.mayya. 1939 M W N. 735 (1)= 60 L.W 654= 
A IE 1939 Mad. 927 = (1939 j 2MLJ 399. 

O. 20, E. 3 — Judgment setting aside ex parte 
small tausc deeiee, delivered and signed — Finding 
that claim in that suit not prated to he true — Subse- 
quent order restoring that suit to file for trial on merits 
—If tai thout ) urisdicti on 

Where in a suit to set aside an ex parte decree passed 
in a Small Causes Court suit, the Court delivers and 



• O. 20, E. 11(2) and S. 42 — Application under 
O. 20, R. 11 (2) — To which Court to be made. 

An application under O. 20, K. 11 (2), C. P. Code, 

— -» Vo — J - ■- * 1 -- passed the decree and 

it powers on the Court 
■ . rman ) CHAMPA LAL 

I Is Mai- 1939 A.M1 J. 104. 

— - O 20, E. 11 {2)— Executing Court passing 
order under — Validity — Acquiescence, if can cure tlle- 

. an order under O. 20, 
the terms of the decree 
• ansdiction of the trying 

i v-ouii. i ue aujuiesLenie ui the judgment debtor will 
not avail the decree-holder and he cannot execute the 


left open by decree— Rejection— Appeal — Valuation— 
Couit fee See COURT Fees ACT (AS AMENDED IN 
Madras), sen. II, Art. ll. 49 L W. 662. 

O 20, E. 13 — Suit for rents and profits of pro- 
perty h’ld in trust which is alleged to have failed— 
Nature of decree. 

It is only where it is necessary that the estate should 
be administered by the Court that the Court may make 
les of the estate and all persons 
5 be paid may come in under the 
d make their claims against the 
■ alleged that there are any debts 

i the Court asked to administer 
is ohe for rents and profits of 
, , , defendant under trust which is 


- O 19 — Affidavits — Use of — Duty of Court to 
lummon witnesses for erots examination. 

Affidavits should not propeily be acted upon unless 

»V‘*- - =•• < .«■ _ uvtXums. . 


tion — /few to he effected. 

The partition of revenue paying properties is to be 
effected by Ihe Collector or by his subordinate in 
a^rwdanre with S W read with 0.20 R- 18, C- P. 
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C P CODE (1908), O 20 E 18 
Mitter and Attram Jj ) RaNADA KlSHORE ROV V 
SWARNAMOIEE Debi 70CLJ 355 = 

44CWN 114 

0 20 E 18 {X^— Limitation— I artttinn of 

lands asses t<i to Government revenue — Order decreeing 
far hit 11 and directing Collector to carry out division 
and to fiut parties in possessto i — Application by parties 
to send papers to Collector — It one in exeeutton — Lirnt 
fatten 


r C P CODE (1908), O 21 B 2 
and manner of its enforcement is a matter to be dealt 
nub under S 47, C P. Code, and can be properly 
recorded by the Court 43 C W N 501 (P C ) Rel on 
(Afttter an l Raw JJ) PaTIU KUMAfu v NIRMaL 
Kumar 70 C L J 6-43 OWN 907= 

A I E 1939 Cal 669 

O 21, K 2 —Applicability — Preliminary decree 

under O 34, A 4 

A preliminary decree passed in a mortgage suit lor 


dir 

dull su lit oului an. mi eu dim U is tul lie mi- xooojjtiU 10 

Collector to partition the proper!) and put the parties | — O 21, R 2 — Certification — Statement of d tree 

into possession The Court would send the papers to holder tit reply to tud gmeut debtor's application under 

the Collector without being asked But if as a matter O 21 R 2 (2) — If amounts to certification 

of practice the parties ask the Court to 'end the papers Where a judgment debtor applies under O 21 R 2 

to the Collector in the form of an ordinary darkhasi (2) lor recording tf certain payments and the decree 
that is r ot a t application in execution at all for there is holder in reply files a statement that certain sums of 
nothing in a Cd'e of this «ort for the Ccurt to execute money were received but that they were paid on 

Asking the (.ourt to end the papers to the Collector K account of interest not allowed by the decree but 

really as] mg the Judge to do a ministerial act There I agreed to be paid in consequence of a separate agree- 

is no art cle of the Limitation A t relating to an apph i ment entered into after the pas'ing of the decree it 

cation of that ort and Art 182 of the Limitation Act ' cannot Le an admu'ion that the payments were in satis 
does not appl) to uch an application ( Beaumont c fac icn of the monej due under the decree and cannot 
J and II adia J) JaCINTO r TFRNANDIZ I therefore amount to a certification ( Vermu /) 

41 Boole 921 A IE 1939 Bom 454 I ABID HUSAIN r KuNJ BehARI LaL 184 10 668 = 

O TX-Atlaehmtnt- Fern alil.es I 1939 AWE(IIC, 635 = A I E 1939 All 681 

O 21 C P Code is a very formal matter, and no' O 21 E 2 ~ Scope— Adjustment between fiidg 

property can be declared to be attached until all the . ment debtor and third party— If eon be recognised — 
formalities prescribed by the Code and the rul*s are com PDa that decree-holder is s me one other than the one 
plied with {Mo let t /) B ALUS a MI v OFFICIAL | named in the decree as such— If open to tutgment 

ASSIGNEE of MADRAS 1939 M W N 673= I debtor 

AIR 19S9 Mad 811 | It is not open to a judgment debtor in execution pro 

O 21 B 1 — Payment i do Court— Decree holder ceedmgs to as'tr that the real holder of the decree is 

if entitled to tnt rest up to date of notice of payment some one other that the person named as ihe decree* 
Where a decree awards interest nil date of pajn ent holder in the decree, unless ibeie has been an a«sign 
and the judgment debtor pajs the decree amount into n ent or devolution by process of law and under O 21, 
Court interest cea ts to Tun from that date and the R 2 L P Code he can onl) claim entry of satisfaction 
decree holder cannot claim interest up to the date of the of the decree when payment has been madeenher to the 
notice to him under O 21 K 1 (2) C P Code {Hone I decree holder or to some other person definitely held out 
CJ and Dose J) SETH LAXMINARAYAN * SeIH by the decree holder as his agent for the purpose of pay 

GhaSiram 18310 256 ** 1939 N L J 211= ment 

A IE 1939 Nag 191 j Sotiland,J —An adjustment to which the decree 


— 0 21 E 2 and S 47 — Adjustment — Executory \ 

contract — Compromise not an adnsstmenl — Remedy of r 
decree holder — Fxec. lion or separate suit 

An executory contract is not an adjustment within the 
meat ing of O 21 R 2 C 1 Code and cannot be 
pleaded as a bar in execution A compromise which is 
not an adjustment within the meaning of O 21, R 2 
C P Code clearly does not extinguish the original 
decree. Since it can be execu ed in «pite of the com 
promi'e Hence 
barred by S 47, 
v KATAN Lal 
0 21 E 

before 'ale— Application to be recorded after sale See 
C P.CODF.O 21 RR 92 AND 2 41 PEE 220 

O 21 E 2— Agreement relating to time and 

manner of enforcement of decree — If can be recorded 
An agreement intended to govern the liability of the 
debtor under the decree and to have effect upon the time 


O 21, E 2 — Scope of — Preliminary decree for 

sale on mortgage — Al/uttment tenth reference to — If can 
be recorded under O 21 R 2 — P roots ten of law 
applicable 

O 21, R 2, C r Code, is confined in its operation to 
decrees that are capable of execution Where an 
alleged adjustment relates only to a prebn inary decree 
for sale on a mortgage in which no final decree for 
[ 'ale had yet been passed it could not be recorded by 


NIWASP TaM DavaL 180 I c 244“11 R A 435 =» 
1938A WE(HC) 869-1938ALJ 1231 « 
A IE 1939 A1 174 

O 21. E 2 —Uncertified payment— Douole pay 

ment to avoid execution— Suit for damages— Maintain 
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C.P CODE (1908), 0. 21, R 2 

Where a decree holder executes his detree, notwith- | 
standing tVe rajn en\ cd the decree amount by the jorig 1 
tnent debtor, and the latter pays the amount onceover 
to avoid the sale of his property, he can maintain a 
separate salt against the decree holder to recot er 
damages for breach of contract represented by rhe ad 


C P CODE (1908). O 21, It. 16. 

0 21, Kr 6 and 8— -Applicability and Stcfe— 

Otcrtt— Transit/ <0 on.-*A, r Court for execution— 
Order of transfer when lakes effect — Transfer to Dis- 
trict Court for transmission to Court of execution or 
transfer to District Court for execution — Distinction 
Kr. 5 and 8 or O. 21, C. P Code, are distinct and 


loss incurred by the payment twice over in ie<ptct of the 
same liability (Manobar Lull. J ) RAM Das Sahu 
r> SUKllUEO R am 178 I C 196 = 6 BE 71 = 

11 B P. 228 = A J B 1939 Pat. 156 

- O 21, E. 2 — Hit ceiti fed piyments — Slut for 
recasery— Cause cf action, it ken antes 

W'heiC. on a failure to get alt the payment* alleged to 
haie been made by a judgment -debtor to the decree* 
holler certified, the judgment debtor files a suit against 
the decree hcJder for the recovery of »ucb of the pay 
merits net certified, he has no can-e of action ard his 
suit is piematuie It is m substance a suit for damages 


{Malta, J) jAGDEODUBEt IJEOkl NATH TeWAKI. I 
183 I C 450- 12 BA 142= ! 
1939 A W E. (H C 1 402= 1939 AU *(V*= I 
AJR 1939 A1 • 

O 21, B 2 (3) — Scope— Maintenance 

tkargt n( properties — Execution against one frofe>ty— I 


•tot Jer Between late ana its setting aside— Masntainah- I 
llty. 

The respondent, a Hindu widow, go 
decree on 27 9 1932 charging her mail 
the properties of the members of the Jo 
of tho-e properties was put up for sale 
money decree obtained by the appell 
Joiut family and was purchased by himse 
the -ale being confirmed on 24 8-1933 
in execution of her decne put up for saie one mm 01 1 
family property, other than that pureba-ed by the I 
appellant, and purcha-ed it her-elf. The rale nu con- 1 
firmed and she got po-*ession on 12 1 1 1933 The I 
sale was, however, sit aside on 30 6 1934, when she lost | 
po-session. In a subsequent execution, the respondent I 
Sought to enforce her charge again"* *■ 
chased by the appellant, and the la 
respondent decree holder, in the . 
sale and its setting aside, was enjo 
the property which was more than 


edition, but for tran-miv-ion to a Subordinate Court for 
execution, the District Court cannot execute dectee. In 
such ca-es, the order of tiansfer takes effect front the 
date on which the order for transfer is made. {Burn 
and Stodart, JJ ) VfiNKATAKAlNAM t. CltlNNAPPA 
50Z.W 764. 

O 21, E 6 — Order under S 39, allowing simul- 
taneous execution in two Courts— Notice to judgment- 
debtor— Necessity. See C. P. CODE, S 47. 

41 Bom L E 481. 
— 1 — 0. 21. E, ll-'-Applicabihty — Decree for payment 
of money — Proceedings between husband and wife under 
Guardians and \\ aids Act ior custody of minor children 
itenance and school 
• ■ authorities -Fxe- 

Guardjans and 
41 Bom L B 626. 
si ... I. a, « «i,i,...u.r of interest due— 
It'hen m 1 y be furnished 

Particulars of inter e-t due ate not tequirtd by O, 21, 


. . . j 

*' " ’ J — "-* -*-*•*" l * ' ’ is taken or before 

of ascertaining the 
>, JJ) P.L.S. P 

. ’ R 1939 Bang. 346. 

— — — O. 21, E. 16— Partition decree— Execution 


0 21,E. 15 ~ Scope — Non-compliance with — If 

fatal — Several decrec-h dJ/rs— Execution application by 
one only— Omission D mention existence of o’ hers — Effect 
— tpphcanl acting A nettly — Power of Court tidtricl 
amendment. 


19S9MWJ4. 9 = 
A IE 1939 Mad. 278 =(1059) 1 JI.L.J. 39. 
ssei.i, turtaer, tnat toe oojection waswitnout merit J U 21, B. 16 — Applicability — Dtcree obtained bp 
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0 P C ODE (1908), o 21, R 16 
tbe decree without recognition by the Court which 
passed the decree on the devolution upon them of the 
decree Tbe decree is, on their father's death transfer- 
red to them by operation of law, and O 21, K 16, C 


C P CODE (1908) 0. 21, E 16 
for the Court to take action on the application of the 
transferee (Wassaodew and Sin, JJ ) ASUNDI *> 
VJRAFPA Andaneppa I L B (1939) Bom 271 = 
182 I C 779*=12R JJ 44 = 41BomLR 871 = 
AIR 1939 Bum 221. 
— — 0 21, R 16 — Construction — Couii watch patted 
the decree ’—Award under Co operative Societies Act 
— Execution by Civil Court — Assignment — Power of 


Court— Procedure — Right of legal representative to 
continue proceedings in transferee Court— Necessity for 
application to Court which passed decree under O 2l, 
R 16 

A legal representative of a deceased decree holder is 
deemed a transteree of tbe decree by operation of law, 
and as such is entitled to apply for the execution of 
tbe decree to the Court which passed the decree, under 
O 21, R 16 C P Code The transferee of a decree 
or the heir of a decree holder cannot present an appli- 
cation for its execu ion unless he first obtains an 
order under O 21, K 16 that he is the person entitled 
to execute the decree as the ' v 

representative of the original 
may be Where a decree 
execution to another Court be 
before starting the execution p 
his legal representative cannot 
in tbe Court to which the dec 
he has to start fresh proceed 
passed the decree under O 

to seek an order under O 2J, R 16 from tbe 
Court which passed the decree and have that order 
remitted to the Court to which the decree has been *rans 
ferred for execution under O 21, R 6 (r) If the appli 
cation under O 21 R 16 is granted by the Court 


.societies Act nas uteri transmitted tor execution has 
jurisdiction to recognise an assignment of the award 
under O 21, l( 16 C P Code ( Wadsworth , _/) 
Kannappa Mudali v Varadachakiar 

1939 M VV-N 986 = 50 1W 607 = 
(1939) 2 MLJ 696 
— • 0 21, R 16 — Construction — ' Transfer by 
operation of law " — Assignment in writing ‘ if tnclud 
ed — Holder of decree declaring title to another decree 
passed previously — // transferee by operation of law ” 
The phrase transfer by operation of law" in O 21, 
R 16, C P Code, should receive a restrictive mterpre 


a party to a decree passed previously cannot be regarded 
as sufficient to effect a transfer by operation of law" 
of the right to execute the decree within the meaning of 
O 21, R 16, nor does it ipso facto constitute an assign 
ment At best it creates a right to obtain an assign 
— rej *c„ „r realisation of the 

• A person who 

nment of a decree 
erable thereunder 
w ' ( Waisoodew 


execution by b-ing time barred then the legal represen j 
tativeis not entitled to have an order passed in bis 
favour under O 21, R 16 (Lotur /) BRIJMOHAN 
DAS DaMODAUDAS v SADASHIV LAXMAN 

41 Bom DR 1190 

O 21 R 16 — Assignment — Validity of— Right 

of Judgment debtor to question— Decree in favour of 
minor a' 

Court 


O 21, B 16 — Non service of notice— Assignors 

and judgment debtor waning right — Validity of execu 
Uon sale 

Tbe notices to which reference is made m O 21, 
R 16, C P Code are merely for the benefit of the 
transferors and the judgment debtors and it was appa 


0 

of— Who 
decree a 


in writing as contemplated by O 2i K lo.C P Loue | 
There is no provision in law prescribing a particular 
form of such an assignment Some written authority | 
proceeding from the transferor of the decree is st 


j »«-„ i j ' u assignment and raise no 
n proceedings are con 
technical requirements 
r a sale a nullity which 
xecution proceedings in 
16 had not been served 
. • ...» Baikuntha Nath 

■ ■ . V 743=182 IC 980= 

... ! AIR 1939 Cal 410 

O c-i aw lv— According of assignment of 

decree — Appl tea lion for—Ma intainabihty 
There is no just ification for reading into O 21 R 16, 
C P. Code, provision for anything more than a single 
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C. P. CODE (1908), O. 21, R. 16. 
application for execution by a transferee of a decree. 
An application b> him for merely recording the assign 
meni of the decree is therefore not competent. {Sen, 

y.) Radha Nath Dis r. Produmna kumak 
SaRxaR. ILR (1939) 2 Cal 325 

■ O 21, R. 16 — Right of assignor— Right to exe- 

There is no authority for the proposition that from 


O. P. CODE (1908), O. 21, R. 41. 

O. 21, R. 24 (2) — Warrant without seal of Court 

— Validity. See Penal Code, S 225 15. 

1939 Rang EE 445. 
■ 0. 21, Rr. 30 and 21 — Decree for money — 

IVarrant of arrest — Right of decree holder 

The discretion given to the Court by O. 21, R, 21, C 

P. Code, to refu'e simultaneous execution against the 
person and the property does not extend to compelling the 


garment of money — If includes mortgage decree for tale. 

The phrase “decree for the payment of money” 
occurring in the second proviso to O 21, R. 16 does 
not include a decree for sale passed in a mortgage suit. 


O 21. Rr 18 and 19 — Set off o 

elaime— Inherent jurisdiction ef Court. 

Apart from the provisions of Rr. 18 and 19 of O 21, 
the Court has inherent jurisdiction to allow set off of the 
claims arising at different stages in the same suitor 
proceeding even if the right to recover the claim sought 
to be set-off is barred by limitation. (.Bhidt, /.) 
Maori Nath Mehra v moti Ram Mehra. 

18310.61 = 12 BE. 94 = 41 PER. 385= 
AIR 1939 Lab 85 
- -O 21 R. 19 (b) — Applicability — Pre emption 
decrees. See PRE ESfPTION— DECREE FOR. 

1939 A EJ. 48. 


O 21, B. 22— Omission to issue notice or to 
record reason t — Irregularity — Hot ice issued under 
R. 66 — Effect of. 

Ordinarily, the failure to issue a notice under O. 21, 
R, 22, C. P. Code, or to record reasons for not issuing 
such notice would be fatal, and a sale concluded in such 
circumstances would be void But where notice of the 
execution proceedings and sale thereunder is issued under 1 
O. 21, R. 66 and the judgment debtor appears and coo ' 
tests these proceedings, it is unnecessary to give the 


O. 21, Rr. 30 and 64 — Scope and effect of— 

Power of Court to sell without attachment See EXECU- 
TION SALE. 41 Bom LB 463. 

0. 21, R 32 — Restitution of conjugal right 1— 

as amended, a 
can be enforced 
>y imprisonment. 

• ') Khatuni v. 

-• -■ 1 1 RJ. and K. 80. 

I* . teuton of land— 

in possession of land 
such possession includes the standing crops. The 
judgment-debtor cannot re-enter in order to reap 
and dispose of the crops which he had cultivated upon 
the land. {Alya Bu, J.) MAUNO KAN M AUNG PO 
TOR. AJE 1939 Rang. 388. 

O. 21, R 35 (2)— Decree for joint possession — 

Mature — Effect ef— Actual physical possession— How 
obtainable. 

A decree for Joint possession can be executed only in 
the mode prescribed by O 21, R. 35(2), C P. Code. 
Such possession cannot be actual physical possession. 
Nor can such a decree entitle one to late actual physical 
possession to the ouster of the persons in actual posses- 
sion of the plot In dispute If such a decree holder 
wishes to obtain actual physical possession he has to 
bring a suit for partition. ( Mulla , J ) JaINTI PRASAD 
v Sheo SahaI. 1939 A.WB <HC)S11 = 

1939 A.E J. 375 = 1939 B D. 264. 

0. 21, Rr. 41 and 42 — Applicability— Decree 

directing inquiry into damages — Application for an 
order for examination of judgment debtor — Competency. 

Tj\ 


oke 

the 

ible 

ight 

••ted 

41 


Judgment. A Nazir can. therefore, delegate the execu j 
tion of the process to his subordinates. ( Tel Chand 
and Dahfi Singh, //.) PILADA RAM l>. TULSI DAS 
Asa Nand. 41 PJLJl 838. 

Y -D. 1939—17 


romana Rao' J.) UNITED MOTOR FINANCE Co. tr. 

Fiat motors Eastern India Agency. 

49 EW 696 = 1939 M.W.N. 627= 
A JX. 1939 Mad. 699 = (1939) 2 ILL. J. 80. 
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c. p. CODE (1908), O. 21, R 46 | 0 P. CODE (1908), O. 21, E- 63. 

O 21, R. 46 "Debt" Dividend payable in J as an order under O 21, R 50 (2) may be passed only 

insolvency to creditor not yet declared — If attachable. | by the Court which passed the decree. {Davit, J C , 




I LB 11939) 1 Cal 623 -183 IC 8lB = 
12 E C 196-69 C L J 267 = 43CWN 612 = 
A IE 1939 Cal 428 
11 0 21 E 46 — Jurisdiction — Prohibitory order 

to garnishee residing beyond lunsdiction — Power of 
Court to issue 

A Court Is not competent, in execution of a decree for 
money, to att" u “***■'* -•«« « *■ ,J - 

debt payable 
tion by a per* 
that Court 
to a garni*' 

( Moekett . /) BALUSAM! v OFFICIAL ASSIGNEE O* 
MADRAS 1939 M W N 673 = A JB 1939 Mad 811 

O 21, E 46 (lj (a) and (c)— Applicability- 

Deposit by member of Eait India Colton Association to 
the Allocation under the Rules— Attaehabihty. 

A deposit made by a member of the East India 
Cotton Association with that Association under their 
rules is not liable to attachment in exec- - * J 


_ , , the 

firm and persons with whom the firm had dealings to 
arbitration {Panckrtdge, /) TOLARAM Na’th 
MULL, In re ILE (1939)2 Cal 312 = 

_ „ „ 43 C W N. 997 

E. 62, Proviso — Right of su,t~ if 

proceeding under O 21 , R 52, 
decree holder and a 
under S 47, C P. 
ould not be barred* 
> Kanji Valji*-. 

182 I C 860 = 
12E.C 104(2)= 69CLJ 108 = 
A I E 1939 Cal 413 
0 21, E 63— Attachment before judgment of 
decree held by defendant— Decree pasted m suit — Effect 
of — Rights of attaching decree-holder. 

Per Maum Ah /.—Where a plaintiff in a suit 
attaches before judgment a decree that Ihe defendant 


J. and Rangnekar, /) GaJROJ 

HUKAMCHAND ILK (1939' Bom 109 = 

180 I C 360 = 11 RB 296=41 Bom LB 19 = 
AIK 1939 Bom 90. 
O 21, Er 48 and 46 —Salary of M L A - 


against the defendant and attaches the decree which the- 
defendant had obtained against another he becomes 
entitled to all the rights which are given to the attaching 
decree.holder under O 21, R. 53 C P. Code Any 
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C. P. CODE (1908), 0. 21, B. ES. 

Any subsequent dismissal for default of the previous 
execution case on account of any default of the decree- 
holder in connection with matters left outstanding in 
those execution proceedings after the attachment of the 
decree could not be regarded as an obstacle to prevent 
the decree-holder from executing that decree in a subse- 
quent execution proceeding properly instituted for the 
purpose under O. 21, R. 53 of the Code, (Edgley, J.) 
Satish Chandra t. Bireswar Sur. 

A I.E 1939 Cal. 465 
■ ■ O 21, B. 53 — A'otiee to judgment debtor and 
decree-holder if ntcesta ry to mate attachment effeetne. 

IVben a decree-holder seeks to execute his decree by 
attachment of another decree, in • ■ • ■ 

ment may be effective notices to . 

judgment debtor of the attached ■ • • • 

and the mere order communicating • . 

ment to the Coart p*s«mg the • 

(Vision Bote. /) GOWARDHAN r.llAK(.UVlNt> 

180 I C. 305 = 11 BN. 353-1939 NLJ 73® 
AXB. 1939 Nftg. 17. 
— O. 21. E 63 (1) (b)— A’otiee not tuned to Court 
which pot ltd decree sought to be attached — Validity of 
attachment. 

The provWons of O. 21. R 53 (1) (3). C. P. Code, 
are mandatory. The only manner in w hich a decree is 
to be attached is by issuing a notice by the Court which 
passed the dtcree -ought to be executed to the Court, 
which pas«ed the decree sought to be attached and 
further if the latter decree had been transferred for 
execution to another Court, by a farther notice to that 
Court. If such notices are not issued, there is no legal 
attachment, and the holder of the decree sought to be 
executed does not become the representative of the 
holder of the decree sought to be attached and he cannot 
therefote, execute the same (Milter and Khundkar 
J /.) ANIL KUMAR v. JUGAL KtSHORE. 

43 C.W N. 374. 

O. 21. E. 63 (4)— Applicability— Partnership — 

Decree for dissolution and accounts— Attachment — 
Mode of. See C. P. CODE. S 60. 18 Pat. 688. 

O 21, B. 63 (6)— Notice not mued to judgment 

debtor — Adjustment bel-wcen him and hit decree-holder 
— Validity 

11 „„,w n 71 v r- r> rvvt» 1. 


O 21. R. 54 — Attachment by non official — 

• — Validity, 

An attachment under O. 21, R 54, C. P. Code, 
cannot be made by a non-official who has no authority 
to effect any attachment at all (Teh Chsnd and Dahp 
Singh, JJ.) PJLADA RAM v. TULM DaS ASA NAND. 

41 P LB. 838 

O. 21, B 54 — Compliance with— Attachment 

under — Enentiah of. 


C. P. CODE (1908), 0. 21, E. EE. 

constitute a valid attachment. (Burn, J.) NOOR 

Mahomed Mohideen Pillai v. Pechi Ammal. 

50 LW 656 = 1939 M WN. 783= 
A.LB. 1939 Mad 793 =(1939) 2M.L J. 375. 

0. 21, Br 64 and 90 — Failure to affix copy of 

proclamation at Court house — Material irregularity. 

Failure to affix a copy of the sale proclamation at the 
Court-house of the execution Judge amounts to irregu- 
larity of a material character as described in O 21, R. 
90. (Mir Ahmad, /.) BUNDHELKHAND CYCLE AND 
MOTOR AGENCY V. PEOPLE'S BANK OF NORTHERN 
INDIA, LTD. 181 1 C. 642 = 11 E Pesb. 70 « 

A IB. 1939 Peib, 9. 


an application made for attachment of property situate 
within iis jurisdiction. (Baguley, J.) U MAUNG 
Maung v. Sahul Hamid. 1939 Bang L.R. 687® 
ALE. 1939 Bang 433. 

■ — 0. 21, B. B4 — Order of attachment— Compli- 
ance with formalities— Presumplion, when process- 
server's report is available. See EVIDENCE ACT, 
S. 114. ILL (e). 41 P.L.B. 149. 

• O- 21, B 64 — Penonal service of prohibitory 
order on Judgment debtor— Kecetstty for. 

Under O. 21, R. 54, C. P. Code, personal service of 
the prohibitory order on the judgment debtor j$ not 
necessary. (Roberts, C J., Mya Bu and Mosely, //,) 
S. T. R. M. Chettyak Firm v. andathal. 

1939 Bang LB. 594 = 
AIB 1939 Bang. 434 (S.B). 

O 21, B 64 (2)— Wen -affixing of order on 

Court-house— Validity of attachment . 

There is no valid attachment if a copy of the order is 
not affixed on the Court-house as required by O. 21, 
R. 54, C. P. Code. (Shide, J.) Maid att Manak 
CHAND t/ MST. LACHHO. 41PLB 149 = 

A J E. 1939 Lab. 284. 

O 21, E. 64 (3) (Allahabad)— Construction 

— 'Date’, meaning of — Priority at between sate and 


and the attachment of the same property take place on 
the same date, there is no statutory provision for priority 
as between the two. As such, rules of justice, equity 
and good conscience must be fallowed S. 5 (3) of the 
General Clauses Act cannot be applied to such a case. 
That deals with the Acts of the Governor General in 
Council and lays down that unless the contrary Is ex- 
pressed such Acts shall be construed as coming into 
operation immediately on the expiration of the day 


of the order affixed on a conspicuous part of the property. I AT B. 1939 All. 154. 

of the Court hou . . • -i , ~ *** t* rr — Scope — If subject to S. 73 — 

of the district. larticnlar decree debt— Liability 

the Court, and ■ • 1 See C. P. CODE, S. 73. 

.'attach” and foi • 1 . 1939 P. rt J7, 242_ 
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0 P CODE (1908) 0 21 B 55 
■ - - O 21 R 55 (a) — Construction — Duty to avoid 

conflict wit A S 73 — Attachment when to be deemed to be 
vnthdraun 

O 21 R 55 fa) C P Code should be read in such a 
way that it does not confl ct with S 73 C P Code 
Attachment shall be deemed to be withdrawn on pay 
ment under O 21 ft 35(a) only when the decree has 
been satisfied and the decree can be satisfied only if the 
amount depo ited is available to the decree holder m 
full satisfaction of tne decree This result cannot 
ensue in cases falling under S 73 which are imperative 
The law intervenes in such a case and di ects that 
although the full amount is intended to be paid to the 
particular decree holder who*e attachment is sought to 
be got rid of it has to be diverted by reason of b 73 
C Fatl Ah and \fanekar Loll //) SaTNARAIN 


0 21 R 57 —Applicability — Default of 
decree holder —Attachment— Subsequent in sol vet cy of 
judgment debtor— Order dismissing execution pet ft on 
— 'If terminates attachment— Subsequent annulate it of 


I C P CODE (1908), 0 21, R 68 
——0 21 R, 68 — Application under — If tan be 
' made after sate 

Attachment must be deemed to continue until the 
sale 1$ confirmed and so till then an objection to the 
attachment could be made under O 21 R 58 even 
though the execution sale is over ( Grier /) Baba 
Ramchandra Komti v Koncoo JAGNA WadHAI 
184 I C 797= 1939 N L J 496 

O 21 R 68 — Effect of order— Raising of 

attachmet t on claim by third party — Judgment debtor , 

if bound by order 

Where on a claim by a third party that he is the 
owner of a property attached in execution of a decree 
against another the attachment is set aside on that 
ground the decision that the third party is the owner of 
the property is not binding as between the judgment 
debtor and the claimant No doubt if the judgment 
debtor had appeared and opposed the claim and the 
matter is decided the decision may be binding on him 
( A! hop Jl MAHOvep U»MS v ABDUl GhaK 1 
1939 AWE (HC) 729 AIR 1939 AIL 728 
O 21 R 58 — Jurisdiction — Sale held but not 
confirmed — Court s jurisdiction to hear claim petition — 
If lost 

Tt.« to » *W an nvann nn calo nf thn ana (,»,! nm 


cannot be sa d that there will be no attachment if and | ptace would not shut out a claimant for ever from 
when the adjud cation is annulled 

mg Court on being informed of the i ' 

ously passes an order dismissing the 1 > • 

then pending instead of stajng tb * ~ b - 

should under S 29 of the Provincial Insolvency Act it O 21 R 68 — Locus standi to object — Attach 

cannot be sa d that the order of dism ssal is an order of ment of share of member m Co-operative Society — Locus 
dismissal for default of the decree holder with n the standi of Society 

meaning of O 21 R 57 C P Code so as to have the A Co operative So lety has an interest in the shares 
effect of automatically terminating the attachment In of a member as these shares form part of its capital 
i. - n^.ihxkM h~.n an attainment at the 1 Hence where these shares are attached by a jierson in 

atnst the member the Society 
to the attachment of these 

. when the Society is being made 


O 21 R 57 — Construction 

jueh application — Meaning of — Di 
loeutory application in pending execult 
Effect on attachment— Obtaining of 
during continuance of prior attachment — If terminate t 
prior tub i sting attachment ^ ^ ^ q 2, C P 

shall cease 
for execu 


person on ground of title acquired subsequent to attach 
ment — Duty of executing Co irt 

An object on to the sale of a property by a third per 
son on the ground that subsequent to its attachment he 
has purchased it at an auction sale in execution of 


oroers us*'- « 


valid title 

. • •xecution in 

• ■ ■ le under O 

» not be sold 

• • • * i ned in the 

su'j M •• !» | «.* e j ■ r CP Code 

(1939) 2 M L J 916 I and it would be desirable to do so to prevent unnecessary 


CHETTIARO KAJANIMM 
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C. P. CODE (1903), 0. 21. R. 58. 
complications, which would otherwise result from a 
second *ale. (BkiJt. J.) PREM Chasdr MULKK 
Raj. 41PL.8 305 = A 1 R 1939 Lab. 380. 

— ’O. 21, Rr. 58. 60 and 63 and S. 116— Obteetton 

unit* O. 21, R. 51 — Duty of Court dialing Tt illi — // 
con go into furilion of title— -Breach of A\ 60, 1/ a 
material irregularity hath to be rented — Rtinten, if 
txcludtd by A’. 63. 

JVhen an objection is raised under O 2 1 , R 58, C. P. 
Code, the Court dealing with it has to concentrate us 
attention only to the question of possession and to decide 
whether the judgment debtor, is in possession of the 
property on his own behalf or on account of or in trust 
for some person. If the property is found to be in 
possession of somebody else, then it has to be decided 
whether it "• * — ■■ — — V 1 ;' 1 -* * L - *-*- * 
debtor. T ■ " ■ • 

Court’s cor ■ • e • • 



0. P. CODE (1808 J, 0. 21, R. 62. 
such investigation and that in no such case shall the sale 
become absolute until the claim or objection has been 
decided,' obviously contemplates tbe decision of a Claim 
after the Sale, bale can goon and confirmation can be 
stayed pending decision of claim or objections. {Bajpat, 
J.) TuNm Ram Sheo Shanker Ram t-. Ghure 
LAL. 1939 A.W R. (H C ) 495= 

1839 A..I* J. 622 = A I.R. 1929 All. 698. 

O 21, R 62 — Applicability — Petition inform 

tug in um trance and praying notification — Order of 
diimntal Adding mortgage discharged — If should be 
let ande tvilhin a year. 

The question whether an order by the executing Court 
with reference to an attached property is conclusive 
unless set aside within a year or not depends upon the 




' -O 21, Sr. 68 and 63 — Onus— Bather making 
gift of property to daughters- ~ 
execution of decree agumt daug 
ditmntfj — Suit by him under ( 

Proof. 


and Howland, J J.) MT NaUROZI v. *• ■ ■ 

Shah. 184 IC. 608-6 B B 63 = : 

A.IR : 

O. 21. R. 68 — Release from attaehmuu luteti — 1 

Subsequent decreeing of suit under O. 21, R. 63 — If | 


n ?1 w CO , e , AIR. 1939 All. 667, 


his mortgage, the 
, and the decree- 
pute the mortgage 
le order under O. 
maple applies even 
ismissed or refused. 


-O 21. Br. 62 and 66 —Application by mortgagee 



- — O. at, a* bu \e.i—^iope—aa‘e proclamation 

pending claim — power of Court to Usui. 

It is not competent to a Court to order the Issue of a 
proclamation of sale while a claim petition is pending. 
{Burn. J) GOVIND SRAJALU CHETTY tr. RaMA- 
swamyChetty 1939 MW.N 776- 

SOL W. 338fl)=(19S9) 2MLJ. 605. 

O. 21, E. 58 (2) (All )— Claim— If can be tn- 

vtiUgatcd and heard after tale. 

The addition by the Allahabad High Court to sob- 
cl. (2) of It. 58 of O 21, C. P. Code, to the effect, that 
the Court may | n Its discretion make an order 'postpon- 1 
■ing the delivery of the property after .the tale pending 


yMumui na ana uw lui na/tman, J /.) AMBiCa 
PrOSAD SANYAI. V. SOORAJMULL NAGARMUJX. 

I.Ii K (1939)2 Cal. 291—43 C1VK 999 = 

- A IE 1939 Cal 620. 

— — O. 21, Br 62 and 66 --Construction — ‘Subject 
to such mortgage', meaning of — Distinction between such 
a tale and one where notice of encumbrance is gucn in 
the proclamation — Right of auction purchaser to question 
mortgage. 

The eipre«sion ’subject to such mortgage* occurring 
in O. 21, R. 62, C. P. Code, means that what b sold is 
tbe equity of redemption- There is a distinction bet- 
ween an express order directing the property to be told 
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C P CODE (1903) O. 21. B 63 
‘subject to a mortgage' and cases where notice of an 
alleged mortgage is given in the *a!e proclamation 
While in the former case the would be purchaser is 
made aware of what exactly he is purchasing in the 
latter case he merely takes a chance of the mortgage 
being either not in force or enforceable The price 
would vary considerably according as to whether a sale 
is subject to a mortgage’ or whether a mortgage is 
merely notified in the sale proclamation An auction 
purchaser w ho is the decree holder cannot challenge the 
finding that a mortgage subsists when the sale is subject 
to a mortgage' {Grille /} SETH MiSHRILAL 
OSYYAL V BARIK JURSI KlRAR 

ILR (1939) Nftg 665=1939 NLJ 487 = 
AIR 1939 Nag 305 
0 21 R 63 — Burden of proof 
In a suit under O 21 R 63 CP Code, the burden 


DIGEST, 1939 

C P OODElC1908),fO. 21, E. 63. 
suit, the property was brought to sale in the execution 
proceedings and was purchased by a stranger who was 
not a party to the suit 

Held that the claimant was entitled to institute a suit 
under O 21 R 63 against the persons who had been 
parties to the ca c e under O 21 R 58 and he was not 
obliged subsequently to implead the auction purchaser. 
{Jamet and Rowland, //) MT NaUROZI v NAJA T 
ALl SHAH 184 10 608 = 6 53 = 

12 RP 248-AIR 1939 Pat 321 
O 21 B 63 — Scope — Order allowing claim — 
Suit by decree holder more than 12 years after attach 
mcnt — Maxnta nobility — Discretion of Court to grant 
declaration of right to attach 

A suit under O 21 R 63 C P. Code, is in form and 
substance a declaratory suit and it would be an 
unreasonable exercise of discretion by the Court to make 


claimant the Judgment debtors his vendors, through 
whom he holds, are not necessary parties They having 
parted with their interest in the property it matters not 
to them if the defendant or the plaintiff has it, but the 
rules of evidence which require a plaintiff to prove his 
claim are not abrogated in his favour because he brings 
a suit against a successful claimant The plaintiff must 


mischievous, as it may lead an unwary purchaser into 
thinking that he is buying a subsisting interest {Vara 
dachartar, Lakshmana Rao and Gentle , JJ ) DHARAPU 
RAM JANOPAKARA NlDHI LTD V LAKSHMI- 
NARAYANA CHETTIAR ILR (19391 Mad 803 = 
182 I C 999 = 12 RM 239 = 49 1W 671 = 
1939 M W N 488 = A I R 1939 Mad 456 = 


— — O 21 R 63 — Burden of proof — Sint by de 
feated claimant -- Onus 

Where in proceedings under O 21, R 58 evidence 13 
called and a person s claim to the attached property is 
rejected upon the merits the onus in a suit by him 
under O 21, R 63 is upon him to show that he is the 
owne ' L " ~ 

J) 


adverse possession or estops claimant from pleading it 
Sec adverse possession— Interruption 

(1939) 1 M L J 802 (F.B ) 

O 21 R 63 — Scope — Suit under— Decree under 

execution whether justifiable — If relevant question for 
decision 

In a suit by a defeated decree holder under O 21 R 

I e.n <- i> /- - c. a ,l .j 1 . 


prosecution — F 1 nahty 

In order to bring a case within - * 

R 63, C P Code the question a* 
was investigated or not is Immaterial Even If a claim 
Is dismissed for non prosecution the claimant Is bound 
to Institute a Suit under O 21, R 63 failing which the 
order becomes conclusive and final {Afukher/ea and 
Lah fur Rahman JJ') AMBICA ** c «',v » - 

SOORAJMUIL NAGSRMULL 

ILB (1939) 2 Cal 2 1 «• 


■ ■ — ... O 21, R 63 — Scope and effect of — Attachment 
of mortgaged property— Claim by mortgagee — Mortgage 
upheld by Court — Order not impeached — E/fect — Sale 
in execution— Purchaser in execution and purchaser 


0 21 R 63— Parties— St 

nt — Execution sale fending suit — Purchaser 


-If I limited, the order becomes conclusive between the 
• 1 . . uity of redemption only in the 

-uction (sale being subject to the 
ectee-holder nor the auction 


O 21, R 63 making the decree holder andthejudg I Abdur A ■ ... 

eoent-debtors defendants During the pendency of the 1 I . • 1 "» " a ‘ S 1 ■■ 
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O. P. CODE (1903), O. 21. R 63. 

49 L.W.280-AI.R. 1939 Mad. 393 « 
(1939) 2 M L J. 72. 
■ O 21. E. 63 — Suit by untuccettful decree-holder 
—frame of— If to be m repreientatne capacity on 
■behalf of oil creditors — 7 \ P. A.t,S. 53 . 

A salt by a decree holder to set aside an order allow 
ing a claim to attached property Is one which can be 
brought by the decree holder alone on his own behalf. It 
is not necessary that he should sue in a representative 
capacity on behalf of all the creditors of the judgment 
deb or. S 53 T. P. Act does not apply to snch a suit 
under 0. 2l, R. 63. {Pail A't and Agarxoila. J /) Mt. 
Bvs KUKR I. Gaya Municipality. 17Pat 688=. 

180 1C. 933-11 R.P. 663 = 5 BE 614=. 

20 P.L T. 76 = A I.E. 1939 Pat 138 
■ . 0 . 21 , B. 63 — Suit to declare property attach 

a^lc and satellite — Prayer (or declaration that ante 
deed •sratvoid — Preper frame of suit — »m t,tf thould 
be uniter S. S3, Transfer of Property Ad. 

Where a person sue* to get It declared that certain 
property was attachable and saleable in execution of a 


institute the suit on behalf of himself only under O 21, 
R. 63, C. P. Code. If email. J.) ASGHAR AU r 
ISHAQ A LI. 1939 A.W R. fH C.)798 = 

1939 ALJ. 1020. 
O. 21, E. 63 — Suit under— If one tn continua- 
tion of claim prectedmgt— Order allowing claim— Sui 
sequent transferee from claimant— ff alienee pendente 
Iite — Tramttr if void under S. 64 — Joinder of Irani 
ferct at party to lull after one year— Effect — Suit— If 
barred. 

A salt brought under O. 21. R. 63. C. P. Code, to set 
aside an order allowing a claim to attached property is 


0. P. CODE (1908), O. 21, E. 66 
Where the j idgraent debtor has sold bis property to 
another person, I he fact that he was seriously embar- 
rassed at that lime by pressing creditors and bad mo’ive 
for disposing of the property to persons out of their 
reach does not prevent the burden from still lying on 
decree holder to show that the transaction of sale was 
not a real transfer. {Rowland and Chatter ;r, //.) 
Sadhu Trasad Sah V SatnaRain Sah. 

182 I C. 748 = 6 B R. 820 = 12 R P 62 = 
A I.E. 1939 Pat. 81. 
• 0.21.E. 63— Suit under — Proper relief' — Execu- 

tion sate held pending suit by defeated claimant— Sale 
set aside at his instance under O. 21, R. 89 — Amend- 
ment of plaint to add relief of injunction to restrain 
decree holder from withdrawing amount deposited in 
Court— If allowable. See C. P. CODE, O. 21. R. 89 
(2). 20P.I.T.640 

0. 21, E 63 — Suit under — Valuation for 

tunedictlon — Property already told tn execution. 

The value 0/ a su t under O. 21, R. 63, C, P. 
Code, for pnrposes of jurisdiction, is its value to 
f the property is less than 
value of the action to the 
■ decretal amount but the 
If, however, the value of 
me octree is less man the value of the property, then the 
value of the decree affects the value of the suit. If the 
property has already been sold In execution of the decree 
before the suit, the value of the suit to the plaintiff is the 
value of the propeity which be has lost by reason of the 
execution proceedings. ( blitter and Khundkar, //.) 
BANJOR DORABJl V. THE CALCUTTA CHEMICAL CO , 
LTD. 43 OWN 609, 

O 21, K 63 A (Lahore)— Enquiry ty Court 

— If hen contemplated 

0.21, R. 63 A contemplates an inquiry only where the 
Judgment debtor claims a debt from a garnishee. \\ here 
money due to a member from Co-operative Society is 


aii aunm.uiuu aguiiiii^ im. uuniuni iu iuu.uim 1 


tie by third 
to attach* 
CODE, O. 
'.L-E. 305. 
netruction — Sale proclamation 
• property and to state Value in 


... « ■ • he Court in cases of sales in 

by the order. The harden cannot be discharged merely t execution to value the property and state the value in 
by pointing to the innocent appearance of the instru- the proclamation of sale. To so hold woutd involve 
ments under which the plaintiff Clair-- *' - 1 “ — — n P. Code. If in any 
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0 P, CODE (1908), 0. 21, R. 66. 

0. 21, Er 66 and 90 0. 30, E. 3 —. Judgment 

debtors sued not as partners but as individuals — Failure \ 
to serve notice on any of them— -Material Irregularity. 

Where several judgment-debtors are sued not as 
partners in the name of their firm but as individuals 
and the decree directs all of them to pay the decretal 
amount, notices in execution under O 21, R 66 must be 
served on all judgment debtors Failure to serve such 
notice on any of them amounts to an obvious breach of 
O, 21, R 66 which cannot be cured under O 30, K 3 
and which therefore amounts to a material irregularity 
within the meaning of O 21, R. 90 {.Mir Ahmad, /.) 
BUNDHELKHAND CYCLE 8c MOTOR AGENCY v. 

People’s Bank of northern India, ltd. 

181 1 C 642=11 R Pesh 70 = AIR 1939 Pesb 9 
— —0 21, E 66- — Order under — filature of — 
Appeal. 

Per Sulatman /—-An order under 0. 21, R. 66 is 
not a judicial adjudication of any question ans ng bet 
ween the parties to the execution, but merely the issuing 
of directions as to the mode of proclamation of sale 
The approximate estimation of the value of the property 
cannot ever be regarded as a determination of any 
question arising between the decree holder and the 
judf- **■ - - ' ° ~ " 

Cod 



C. P. CODE (1908), 0. 21, E. 84. 
the sale on the 5th and 6th August on the ground of 
absence of the presiding officer, and from 7th to 10th 
for want of time 1 1th was a Sunday and the property 
was sold on the 12th 

Held that, assuming that the postponement of the sale 
on the 5th and 6th August by the Nazir was in excess of 
his powers, the sale was not taken out of the monthly 
sales by his act, that the sale held on the 12th must be 
taken to be a sale in the cour'e of the monthly sales and 
was, therefore, valid ( Mitttr and Khundkar, JJ ) 
Rangpur Loan Office, Ltd v TaRit Bhusan 
ROY. I L R (1939) 1 Cal 630 = 70 C L J 97= 
43 O.WN. 639*=AIR 1939 Cal 369 

— -O 21, E 72 —Interest — Decree awarding interest 
until date of realisation — Decree-holder granted permis- 
sion to bid and set-off — “Date of realisation’’ — Meaning 
of — Right to interest after date of sale See DECREE — 
Construction. (1939) 1MLJ, 466. 

O 21 Er 72, 84(2) and 92 — Permission grant- 
ed to decree holder to bid and set off — If dispenses with 
deposit of 25 per cent. — Order setting aside sale— 
Appeal. 

In execution of a decree the equity of redemption of 
the property was ordired to be sold. The decree holder 


proclamation is serious omission likely 
minds of those who propose to buy t 

therefore amounts to material irregularit , 

21, R. «0 ( Mir Ahmad, /) Bl ■ . "... 

Cycle & Motor agency v Peof ■ ■" 1 "■ . ‘ 

NORTHERN INDIA LTD 1 . ’ - -1- . * 

HE Pesh 70 = A I E 1939 Pesh 9. O 21, R. 8b— Bid on behalf of temple— Failure 

o 21 Er. 66 (3) and 90— Failure to present \ to deposit 25 per cent— Deficit on resale— Nature of 

application — Material irregularity. | liability 


Pesh 70= | 
ALE 1939 Pesh 9 

- -O, 21, B 69— Order of Cour’ directing property 

to be sold at monthly rale commencing from 5th August- 
Sale held by Nan r on 12th after postponing it from day 
to day— Validity ... . . . I 

The executing Court ordered the sale of a certain | 
property to be held in the coarse of the monthly sales to 
commence on the 5th August at 12 noon and issued the 
sale proclamation on that basis The Nam postponed , 


AAR 1939 Nag. 269. 
- . — O. 21, E. 84 and 8 47 — Order setting aside sale 
—Appeal, 

Where on account of the failure of the auction- 
purchaser in execution to deposit 25 per cent, of the 
purchase- money, the Court orders a fresh auction to be 
held under 0 21, R. 84. no appeal he* from such 
order. It makes no difference whether the auction- 
purchaser is an outsider or the decee bolder himself, 
because the fact that the decree holder himself it the 
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0. P. CODE (1908), 0. 21, B. 84. r C. P. CODE (1908), 0. 21, R. 90. 

auction purchaser does not bring the ease within the Held, that the sale could not be aside as there was 

— » . ■ to set aside the sale, and that the High 

. ■ «. power to interfere in such a case under 

■ ■ • . 1 i, • ■ ode. (Harries, C /, and Rowland, 

... . . ■ GAURANGA CHAKaN SAHU 

A.l R. 1**39 Lah. 46, Reserved. (Aid., on and Ram 1 50LT 27 *=18 Pat 210. 

Lally / ) MRS. J pELtTir KanShi Gopau 1 ” P 1 v 0Q — 17 ‘ 

41 PIE. 668«*A IB 1939 Lah. 210 

— — O 21, Er 84 and 71 — Sait token eomplete — . 

Depots, when to it made — 'ForthsastV, meaning of — | .. , 1.. r .» — 1. . —1' t>-» - > „ 


• day and is not 

bound to wait for the payment of 25 per cent. If there 
is an; deficiency by reason of the purchaser’s default it 
can be recovered from him. (Sfwir, C. ]. and Base, 
J) LOKMAN Chhabilal Jain v. MotilalTulsi- 
RAM. 1939 NX J. 501 = A.LB. 1939 Nag. 269. 

0. 21. B 89 —Apptseaisl ‘r ‘ 

sender Reienue Court dee tee. 

O 21, R. 89, C. P. Code, does ap 
Revenue Court decrees. (Mars 
Devi v, Zaum Singh. 1 r . • 1 

1939 ■ .. ■■ ■: 

O. 21. B 89 —Applseatton 

form of— Form of Under for a • , • 

and 5 Per cent. t*tra — Signing 
prayer for setting aside site, sf met 

Where a person comes to Court with a tender form, 
for the deposit of the sale price plus a penalty of 5 per 
cent on it and the Judge signs the tender and the money 
is deposited, the tender must be deemed to be an appli- ■ 


43 0 W.N.252=AXR. 1939 Cal 153. 
— O. 21, S 89 (2)— Execution sale of property 
pending suit under 0 21, R. 63, by defeated claimant — 
Plaintiff getting salt set aside by depo’st of decree 
amount— Application to amend plaint by adding prayer 
to restrain decree holder from withdrawing amount 
deposited in Court— Competency. 


— -O. 21, R. 90— Applicability— Sale in execution 

of revenue decree under Madras Estates Land Ac\— 
Material Irregularity— Application to set aside sale — If 
lies. See MADRAS ESTATES LAND ACT, S 192. 

49 L .VI. 649. 

,* 1 ’ • f — Decree holders nfiplsea- 

i .non to implead auction . 

■ in be treated as one under 


181 1 0.908 -UR. A 622 = 
1939 A.WB. (IIC ) 145 — 1939 AL J.97- ] 
A.IK 1939 All 241 

-O. 21, B 69 — Compliance — Deposit of decree ■ 
amount and compensation within 30 days — Sufficiency— 
Application to set aside sale not presented — Effect— Sale 
— If can be set aside — Order refuting to set aside sail — 
Revision 

A sate cannot be set aside under O 21, R. 89, C P. 
Code, in the absence of an application praying to set 
aside the sale, although the full decretal amount has been 
deposited The deposit of th“ — — * — ' 1 

compensation does not amount 
the meaning of 0.21. R. 89: 
implied from the fact of the’ d’ ■ 
days of the sate the decree s 
compensation was deposited. ■ ■ 

accompanied by an application ■ • 

•side the sale and the executin; - ~ *■ " • ' 

sate holding that It could not be ... 

of an application therefor, and ■ 

Judgment-debtor made afier 30 
O. 21. R. 89, C P. Code, for re 
was dismissed. 

V. D. 1939 — 18 


• mu, mi,, u • jnovision in 0*21, R 90, 

C. P. Code, enabling a decree holder to apply to set 
aside a sale, his application can only be under R. 90 
of O. 21, and 5. 47, C. P. Code, could not possibly 
apply to it. The fact that the auction-purchaser Was not 
made a parly to that application could not in any away 
affect the question as it could not have the effect of 
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C P CODE (1008), O 21, E 00 

adjourned from time to time to 26 7-1935, was on that 1 


day, ordered to be held continuously from 26 7-1935 to 

5 8 1935 and to be closed on 5 8 1935 Notices were 
published and circulated to that effect There was, how 
ever no sale on the 5th August, nor was it closed on 
that date The property v. as put up for auction on 

6 8 1935 and successive days and eventually knocked 
down on 12 8 1935 

Held that the Court's action in not selling the pro 
perty on the 5th Aueust or concluding the sale on that ! 
day was highly irregular, and its action in selling the j 


C P CODE (1908), O 21, E SO 

mission that if the decree bolder wanted to bid he must 

pay m cash half the amount Thereupon the de ree 

holder abstained from offering any bid at the tale mth 

the result that the property was sold at an inadequate 

price 


60 L W 867 
- Interests' — Meaning of 


Chandra Mukherjee v b atakkisto Roy 

43CWN 245 

O 21 K 9 Material irregularity— Salt 

before the hour fixed — Validity — Illegal sale— Court, if 
ean set aside suo motu 

The holding of a sale before the time fixed is not 
merely an irregularity but an illegality which in itself 
renders the sale void An irregularity which renders 
1 ■ 1 L " J one mam security 


be pecuniary interest in respect of property as that of the 
decree holder {Stone C J and Ml yogi, J ) ALL 
India Railwaymen’s Benefits Fund, ltd v 
RAMCHAND HemraJ ILE (1939) Nag 357 - 
1939NLJ 238=AIR 1939 Nag 179 

0 21, E 90— - Interests' — Meaning of— Pur 

ehaser after execution tale — Locus standi to apply to 
set aside tale 

It is now settled that the word “interests’ as used in i 
O 21, R 90, C P £ode are not 1 — „ I 

or possessory interests In the prope 
to other kinds of interest pecuniari 
is in any way affected by the sail 
nature of the interest might be it 
at the time when the sale takes pi 
judicially affected by it and if it is created after the 
sale, it is inconceivable how it can be affected by the 
sale, and give the person a right to set it aside Conse- 
quently a person who purchases the property from the 
judgment debtor after the execution sale has no Iaus 
standi to make an application under O 21 R 90 
{Mute ,s v - « ™ c ‘"i c • - " — 
Saha 


deemed to be an 
earlier than that 
bidders arriving 
O 21 R 90 C 
if the objection is not 


P Code by the Court it«elf, even if the objection is not 
raised by th* applicant himself ( Gruer , /) 

pANNALAL V HASAN DadA 1939NLJ 319- 
AIR 1939 Nag 258 
— ■(> 21 R 90 — Material irregularity— Sale of 

only a portion while proclamation was for the tale of 
whole house— Substantial tntury— Absence of any 
general rule 

There is no doubt that where the sale proclamation 
stated that the entire house would he sold hut In fact 


j a ui unit j i ontiKH i*.ahMaN u j&in jiiw 

DAS 184 I C 635 = 12 RN 119=> 

1939 N L J 344 = AIR 1939 Nag 241 
•- O 21 R 90 — Material irregularity —Sale pro 
(tarnation — Direction for sale of lots »*» pirfieular 
order — Departure from — Fffect on sale 


■ ■ — 21 R 90 — 1 Person whose interests are affected 

issued by the Calcutta High Court there is only an I by the sale’ — Meaning of — Creditor attaching property 



90 he 
mg that 
him a 
If at 
apply to 
the pro 
j apply 

\ 297 - 
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0. P. CODE (190S), 0. 21. R. 90. 

49 L.W. 458 = A I R 1989 Mail 601 = 
(1939) 1 M L J. 608. 

O. 21, R. 90 — “Person whose interests art 

affected by tkt tale’'— Meaning of — Per tort otUimng 
attachment before judgment — Right to apply to let aside 
tale held m execution of another decree 

A person who has obtained an attachment before 
judgment »s, by virtue of the attachment itself, a 
“person whose interests are affected by the sale” within 
the meaning of O 21, k. 90, C. P. Code, where the 
property attached by him is later sold in 
decree obtained by another per‘on The 
has not obtained a decree in his suit at t) 
application does not male any difference. 1 oe w tiros 
"person whose interests s,:e affected by the sale” are 
oot testncted top-rsons having a proprietary or posses- 
sory title in the property, but are intended to apply also 


An auction-purchaser is entitled to apply for setting 
a«idesale under O. 21, R 90, C.* P. Code, as a person 
whose Interest* are affected by the sale 
and Niy oi" *»•--” , • 1 ■ 

FITS FUN ■■■ •' 

i ■ : . . 


of property — Une ot tne judgment dettors a 
mg — Entire late, tf hat to be tel aside. 

Where there is only one house which is 
irregularity in the conduct of the sale 
apportioned and it is such an irregularity a< 
to an illegality, the sale cannot be set aside 
it is immaterial in such a case whether hot 
debtors obj-cted or not. ( Gruer , /.) PANNALAL. v. 
IIasan Dada. 1939 NLJ. 319 = 

AIR 1939 Nag. 258. 

O 21 R.90, Proviso (2) (Lahore ) — Applies 

bihfy — Objection by judgment-debtor not served with 
notice regarding tale. 

Proviso 2 to O 21, R.90 only precludes objection to a 
sate being entertained at a later stage if it could have 
been put forward earlier, but if the Judgment debtors 
were never served with a notice a* — — *1 *-»■ u '* 
obvious that the objection could not 
oarher and hence the Proviso does 
/.) Sarwan Singh p. Man Sinc 

41PLR 553 — A 1 *1 

O 21. R. 90, proviso . 

under S. 60 after tale and before 
Of Court. 

Proviso 2 to O 21, R. 90 only relates to what lies 
within O 21, R.90. that Is, to matters In connexion 
with publishing or conducting the sale. It has and can 

Wh 

falls • 


0. P CODE (1908), O, 21, R. 91 
to see if it has jurisdiction to sell the property. If 
it has no jurisdiction, it is its duty to end the 
execution proceedings by refusing to confirm the sale 
which so far has not become absolute ( Addison and 
RamLall.JJ.) Ram CHANDAR v Sarupa 

1 LB (1939) Lah 103 = 184IC 393= 
12 R L. 218 = 41 P L R. 436 = A I R 1939 Lah 113 

0. 21, R 90 (l) (as amended by Patna High 

court). Proviso (1) (a) and lb ) — Construction and 
■ ’ ide tale — Deposit not made 

from date of sale— Effect— 
' justified — Limitation Act, 

Proviso (1) (a) and (1) (b), substituted to O. 21, 
R 90(1), C.P- Code, by the Patna High Court only 
contemplates that after an application to set aside sale" 

has hern nrftrnied an innuirv tnn«r tie made hv the 


The date of admission fs not governed by the Limita- 
tion Act. Where no deposit accompanies an applica- 


wlth the applies* 


11 R P. 607=1939 P W.N. 232- 
20 P.L T. 276=A I R 1939 Pat 248 (FB). 

-O 21, Br 91 to 93 — Judgment-debtor hazing 

no saleable interest — Refund of purchase-money — - 
Remedy of purehasei — -Right of suit 

Whatever may have been the position under the Code 
of 1882, the law is now clear that a purchaser at a 
regular execution sate cannot obtain a refund of his 


I tegular execution proceedings In connection with which 
no fraud on the part of the decree holder or judgment- 
I debtor has been established. {Edgley, J.) AMAL 
I Chandra p. Ram Swarup. 

I LB (1939) 1 Oal. 452— 184 1 C 453- 
12S.0 231 = 43 OWN. 383-69 CLJ. 138- 
A1E, 1939 Cal. 3 
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C P COPE (1908) O 21 B 92 

— 'O 21 E 92 —Appeal —Order fitting aside tale 
—Auction purchaser— Right ef appeal 

While the auction purchaser is not a person affected 
with n the mean ngof R 90 and cannot therefore move 
the Court under R 90 when it comes to a quest on of 
setting aside the sale he is a person affected within the 
meaning of the Proviso to sob R 2 of R 92 Under the 
Provi o to sub R (2) of R 92 be is entitled to notice 
and if he is entitled to notice then he is a party to the 
proceed ngs and can as such appeal from an order pas ed 
m such proceedings {Davies JC aid Tyabtt J ) 
UTTAMCHAND V Dkvdittaram 


C P CODE (1908) O 21, R 103 
without any just cause by the judgment debtor or by 
some other person at his instigation or on his behalf 
The word judgment debtor in R 98 mu't be inter 
preted in the 1 ght of the definition of the term as given 
to S 2(10) C P Code {Mutla / ) KULSOOMUNNISA. 
v Raghubar Dayal. 1939 A W.E (HC) 817. 

— 'O 21 E 98 — Persot other than the judgment - 
debtor' — Suit on mortgage against legitimate son of 
mortgagor — Plan tiff n t aware of existence of illegiti- 
mate son and not impleading him as defendant— Effect 
—Illegitimate son — If Person other than the judgment 


0 

—Offer 

0 21 R 92 appl es to a sale that is a sale held m 

accordance with the provisions of O 21 But a sale 
that consists merely of the receipt of an offer by post in 
the absence of any b riders and its acceptance is not a 
sale at all Such sale proceedings could not be con 
firmed ( Burton PC) ShYamaBai v ThaKur 
Sampat Kumar Singh 1939 nlj 226 

■ 0 21 Er 92 and 2— Execution Salt— Setting 

as de of— Adjustment made before sale — Application to 
record after sale 

Where an adjustment is alleged to have taken place 
before the sale the — * 1 *- * 

recorded after the 
invaj d for the purj 
proper order to pass 

and decide the question of fact as to whether there had 
been an adjustment or not II it is found that there j 
had been such an adju«tment the sale should be set | 
as de on this ground (. Daltp Singh /) 

v MAKHAN Lal 41 P 1 

A IE 1939 

1 O 21 E 92— Fra id in conduct of sa 
let as de sale— Maintainability 

A su t to set aside a sale on the ground of 
irregularity in the matter of publishing and conducting i 
the sale is barred by the provis ons of O 21 R 92 C 
P Code The proper remedy is to institute a proceeding 
under O 21 R 90 C P Code {Mukherjea / ) 
Satish Chandra poddar v Makbelali Taluk i 
dar 68 0 L J 431 j 

O 21 E 93 — Sale of right title and interest of j 

judgment debtor In ir 
subsequently recovered 
Purchasers right to i 
decree holder See « 

CHASER S RIGHTS * 

-O 21 B 97 — Applicability — Person entitled to 
order for possession 

R 97 O 21 would apply equally to a person who 
was entitled to an order for possession in the same way 
as tt in terms appl es to the holder of a decree for 
possession An order wh ch has been made for a 


v BAIJNATH A IE 1939 Cal 494 

O 21 E 98 — Exercise of power under — Condi 

tion precedent— Judgment debtor meaning of 

The cond t on precedent to the Court putt ng the 
decree holder into possession In the exercise of its 
power under O 21 R 98, C P Code, is that the 
resistance or obstruction should have been occasioned , 


and the date of the decree and there ia no fraud or 
colluson between the plaintiff and the legitimate son 
an illegitimate son of the mortgagor of whose existence 
the mortgagee is not aware at the time and whom he 
does not consequently implead as a defendant to his suit,, 
would be bound by the decree in the su t He cannot be 
regarded as a person other than the judgment debtor 
within the meaning of O 21 R 93 C P Code ( Abdur - 
Rahman /) VyTHILINGAM PjHAI v SFSHAN 
*" v rm .» n >nro«»V 

A 1 

0 ? 


■ * 101 — Applicability — Mart 

! gogee from judgment debtor— Right to apply under 
I R 100 

I A mortgagee of the judgment debtor is not a legal 
1 *■ J w J can therefore 

I O 21 C P 
dgment debtor 
O 21 C P 
RACHUR 

i ' 1 PWN 50 = 

1)1.1.^111. *939 Pat 263 
I — — O 21, E J00 — Right to apply under — Pur 
| chaser of transferable holding of judgment debtor — If 
' repreien/alive of judgment debtor— Application by — 

| Competency 

\ A purchaser of a part of a transferable hold ng of a 
| Judgment-debtor is not the representative of the judg 
brima facte has a right to 
C P Code ( Wort and 
aSan v met hakemun 
be 297 = 179 1 C 831 = 
l = A IE 1939 Pat 253 

O 21 E 102 — Applicability — Involuntary 

alienations pendente lite 

The rule of In pendens is expressly recognised in O 
21, R 102 C P Code as regards transfers in the 
course of execution proceedings The language of the 
rule is sufficiently wide to cover both voluntary al ena- 
*• * * -igment-debtor and transfers by 

under the Public Demands 
f ) Bepiv Chandra Gorain 

• i KHERJt 

. ■ 2 Cal 63-43 CWN 692 = 

AIR 1939 Cal 709 
— — O 21 B 103 — A Caching decree hetaer purcha- 

sing mortgaged property and obtaining pot teuton — Pilot 
party tn mortgage suit— Dispossessed by purchaser of 
same prop rty at mortgage sale—App ication under 
0 21 R 100 dismissed — Suit far redemption fell under 
0 21. R 103 
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■0. P. CODE (1908), O. 21, R. 103 

A dectee holder who had attached judgment-debtor's 
mortgaged propertv in execution of his money decree, 
purchased the same and obtained possession but was 
subsequently dispossessed by the purchaser of the same 
ptoperty In execution of the mortgage decree The 
Attaching decree holder applied under O 21, R. 100 
complaining of ihe dispossession, but his application was 
dismissed Subsequently he filed a suit for redemption 
And based bis claim on the fact that as he was not made 
a party to the mortgage «uit, the mortgage decree and 
sale were not binding on him and therefore as auction- 
purchaser being in rightful possession of the disputed 
property could not be di«po-ses'ed therefrom, 

Held, that the suit fell under O 21, R. 103 and the 
mere fact that in the suit the decree holder sought to 
recover possession on redemption could not be a ground 
for holdmglhat he did not claim right to the present 
possession of the properly. (Mahomed A 7 cor and Chat • 
ter/i, JJ.) BAIJU LaL. MARWARItf. THAKUR PRA- 
SAD. 180 10 974-11 EP w>2- 

5BE 508 -A IE. 193 . • 


C P. OODE (1908), 0. 22, E 2. 

/.) Parma Sah v United Provinces 

1811.0. 662 = 1959 OLE 345=11R0 310= 
1939 OWN 600=1939 0 A 464 = 
AIR 1939 Oudh 196. 

0. 22, E. 1 — Suit for damage! for Malicious 

prosecu [ton — Deal h of flax ntiff after decree — Execution 
hy Legal representatne — Permissibility. 

It is no doubt true that the right to get compensation 
for malicious prosecution is personal to the person 
wronged, and to such a right the maxim actio personalis 
montur cum persona (a personal right of action dies 
with the person) fully applies. If, therefore, such per 
son dies before suing the wrongdoer, his heirs, 
executors, or administrators cannot, after his death, 
maintain an action for the same relief against the 
wrong doer. In such a case, clearly, there is a ‘dis- 
charge of the tort” by the death of the person wronged, 
and the wrong doer is released from all liability for his 
tortious act. It is equally clear that if the injured per- 


Q 21, E- 103 — Suit under— Loss of 
fending suit — Ultimate decree — Petto ration 

lion — Jf tarn be ordered, . > ... 

Where during the pendency of a suit under O. 21, deceased did not survive. The position, howev 


rule-If involves question of attachment. 1 theongmal claim; is liable to attachment by a 

It cannot be contended that until a debt is ascertain. ) £ bas *° „ all t Jn'en** a« d 

ed, it canno - . 

R 104 of 

■question of ' 

ANDERSON 


-Court. O. 22, B. 2 & O. 23. R. 1 (3)- Scope— Death of 

The provisions of O. 22, C. P, Code, do not apply to one of several platnttffi — ffttr refuting to tom as 
revision applications and hence no rule of limitation plaintiff' added as pro forma defendant — Suit then pio- 
governs the application for substitution of patties in a seeded with — Abatement — Refusal to join as plaintiff 


Where a plaintiff after the institution of a suit trans 
fers his entire rights but continues as co-platntiff with his 
transferees and dies during the pendency of the suit and 
a decree is passed in ignorance of such death, the decree 
does not become a nullity because of that plaintiff’s , 
■death, for the reason that after his transfer he w as not : 
a necessary party to the suit. (Thomas, C.J. and Yorke , , 


to join as a plaintiff and is impleaded as a defendant, 
and he does not make any formal application for with- 
drawing the suit or abandoning any part of his claim, 
O. 23, K. 1 (3), C. P Code, will not apply, so as to 
bar a subsequent suit hy him (Fast Ah and Parma 
JJ .) MANKI KANAK RATANr SONDAR MONDA. ’ 
' 179 1 0. 834-11 EP. 413-5 B.B. 
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O.P CODE (1908;, O 22, B 2 

1939 P.WN 41 = 20 PL T 346 = 
AIR 1939 Pat 225 

O 22, R 2— Suit by reversioners at suck — Death 

of one— Effect— -Failure to t mpleai legal representative 
—Abatemet t 

Where two of the nearest reversioners file a suit to 
challenge an alienation by a widow and one of them dies 
daring the pendency of an appeal filed by both of them 
and in ignorance of that and without the addition of his 


0 P CODE (1908), 0 22 R. 4 
Where there is a decree in favour of two persons and 
one of them dies and the judgment debtor prefers an 
appeal against the other only, he takes the risk that 
whatever relief he might obtain in the appellate Court, 
it will bind that party only against whom the appeal is 
filed and will have no effect on the party left oat unless 
it can be shown that the appeal it*elf was incompetent 
in thf absence of the legal representatives of the dead 
person as a party to the appeal along with the survivor 
( k c m — 4 Mehta, J AT ) BANSDEO SlNCH v 
■ INGH 1939 RD 310 = 

1939 A W R (B R ) 269. 

3 and 11 — Suit by eo tharers to 
■ »/ any that each 

t f the plaintiff, i ret 

ntative not added — 


— .0 22, Hr 3, 4 and 12— Applicability to execu- j 

tion proceedings — Application to bring on record legal 
representatives of deceased decree holder See C P 
CODE S 47 AIR 1939 Sind 234 

O 22, Ef 3 and 4 — Applicability— Perton 

appointed by Court under O 1, X 8 
Where a person is appointed 
application under O 1, K 8 to be sue 
suit on behalf of a cla«s, he is not a r j 
bis personal capacity, but is impleaded as a represen- 
tative of a class and derives authority to do so from the I 
order of the Court This right is personal to him, and 
on his death it does not survive to his personal heirs | 
who, Without anotner older by the Court appointing ' 
them or any of them eo nomine have no authority to , 
act as representatives of the class In such a case the ! 
right to sue does not survive and therefore the provi 
stons of O 22 Rr 3 and 4 do not apply Hence it is 
not necessary for the plaintiff under the law to bring his 
legal representatives on the record as defendants as 
required by O 22 R 4 
prescribed under Art 177 Ll 
and Dihp Singh, //) • 

IIUSSAINA • I • 


e equal shares in the 
between them«elves 
each be liable to pay a half of the revenue, each of 
them is so far as l he Government is concerned liable to 
pay the whole So w hen both of such persons sue as 
one entity to recover from the defendant the revenue 
which they had been wrongly compelled to pay. there is 

r _ - i. . „ i. « .k„„ u „ _ -i one k a if 0 f 

pending the 

• • es the whole 

made about 

i the payment made Dy me dead per*on (Hamilton and 
Bennc ”«» • • » i — • ’ * 

J 


AIR 1939 Ouah 241. 

O 22 R 3 (1) — Fight to apply under— If eon 

fined to hetn of deceased plaintiff— Person claiming to 
be legal representative or claiming interest m continuance 
of suit— Eight of 

There is nothing in O 22 K. 3 (1), C P Code, to 


can be made and allowed even after ibe period of hrm 
tation has expired and such applications do rot operate 


af fellant — Substitution of some only ef AisAeirs— 
Abatement of appeal 

Where a sole defendant in a suit against whom a 


CHETTIAR 180 I C 340 = 11 RM 691 *» 

48 LW 932= 1939 M W N 95 = 
* 71 1939 Mad 148 
■ 1 ! I decree— Death of 

. Representative not 

■* passed against a 

number of defendants and one of them dies and his legal 
representative is not brought on record, the suit does 
not abate against all The proceedings can still go on 
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0. P. CODE (1908). O. 22, E 6. 
the plaintiff against all the defendants on whose Joint 
act the cau*e of action for the soil is based, end one of 
the defendants t)ie« daring the pendency of the appeal 
again*; the dismissal of the suit, and where his legal 
repre*entauie* ate net brought on recoid, the appeal is 
■neon petent In the absence of the legal repre«ema- 
• r **■■ ■- — s“* **■“ ■' prayed for by 


939 ah 698 

O 22, E 5 — Decs non under — Finality — 

Limit, 


C. P. CODE (1908), O. 22, E. 9. 
a [at nit plaintiff— Second appeal by latter- — Death of 
plaintiff pending second appeal — Application by assignee 
for substitution — Maintainability. 

D.P. seed for possession of a plot of land from defen- 
dant No. 2 and his transferees defendants 3 and 4. 
There was a compromise between plaintiff and defen- 
dant No 4, and ultimately the suit was decreed ex parte 
. ■ ■* *' 3 only The latter appealed to 

Pending the appeal the plaintiff 
to the petitioner by a deed dated 
l was decided on 7-12 1937 against 
the plaintiff. The petitioner, however, did not avail 
himself of the provision of O. 22, C. P Code, and did 
not come on record m the appeal. A second appeal 


discharge or satisfaction of the decree in connection with 
which the order concerned was made. {Stone, C /. and 
Bore, J ) ShaUGKam DHUKPATI. 

IDE (1939) Nag 165-18210.285- 
12 EN. 6 = 1939 NLJ 82= A IE 1939 Nag 147. 

O 22, E 5— Duty of Court— •" Legal r 

live" — Weaning of— Intermeddler— If to be ; 
to true reprrsentatne 

Under K. 5 of O 23, when more than or , 
claim to be legal representatives of a deceased's property 
the Court is required to decide which of the rival claim 
antsis in fact the legal representative. The definition 
in S. 2 merely means that a person who Intermeddles 


deceased's property. {Ago 

f LUKHER KUER. * ’ ! ■ ’ . ’ 

5 BE 

O 22 E 6— Death of ‘ * 

Decree for amount admitted 
See Decree— Validity, 

O, 22, E. 9 — AppUcah . 1 

by reversioner to set aside alienation by widow — If bars 
fresh suit by another reversioner. 

It is true that a sail by a reversioner is a salt on be- 
half of the whole body of reversioners, but the abate 
ment of a smtirstlluted by a reversioner to set aside an 
alienation by a widow does not bar a fresh salt for the 
same relief by another reversioner. The provisions of 
O 22, R. 9 as to abatement do not apply to such a ca«e. 
A.I R 1931 Lah. 79, Ret on. ( S ■ " — •" 

mad Khan v. Jan Mohammad^ _ ^ 

■ O- 22. E 9— Application 

Suit not "declared” to have abated. _ ^ ^ 


A 1 B 1939 Lah. b’V2 

— O. 22, Er. 9 and 10 — Scept — Decree in suit for , 

poniinon rf land — Appeal by defendant — A in gn ment | 
by Plaintiff pending appeal— Failure of anignee to get 
himielf substituted or brought on record — Appeal decided , 


rieia, mat me uevoiutiun ui nneiesi Having uaen 
place daring the pendency of the appeal before the 
District Court, and not while the second appeal was 
pending In the High Court, the High Court had no 
power to make any substitution under 0. 22, C. P. 


O. 22, E. 9 — "Sufficient cause”— Appellant 

hung elsewhere than ,n village of respondent!— / gnor- 
anee of death— Sufficiency 

The question whether there is sufficient cause for set* 
nt of an appeal is a matter for 
each case No bard and fast 
as to what constitutes sufficient 
i rmw U-her* >h* > zemindar, has left the 

• of a law agent, and 

lived in the village or 
, here the deceased res- 

■ ?pe11ant in the ordinary 

.nown of the death, or 
■ (he appeaf had been to 
of the respondent, it 
>e exists for setting the 
I abater • ’ * ’ 1 ’ • . '■ ~.m 

RAN 


O. 22. E 9 (2 )— Sufficient cause -Doubtful 

construction of tld Act and ignorance of new amend - 



‘ Later on, an Amending Act (XI of 1938) 

.■ . sed. This Act received the assent of the 

■ ir General on 8th April, 1938 and was given 
etive effect as from 14th April, 1937. On 16th 
May, ivJ8, the plaintiff applied for addition of the 
widow as a party defendant and she was substituted 
under 0. 22, R. 10. C. P, Code. This order was, how- 
ever, vacated on 30th June, 1938 on objection by the 
widow, and the suit was held to hare abated as against 
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0 P CODE (1908), O 26, R 4 
In a suit by the registered proprietors of certain 
designs for infringement of the designs, the defendants 
who were inrocent infringers admitted the plaintiffs’ 


292 

C P CODE (1908) 0 32, R. S 
the materials placed before the Court which included a 
Commissioner s report in a prior criminal case relating to 
the same dispute and the Courts of fact ultimately declm 
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offer which the defendants made and continued to pro 
secute the suit, and the suit finally ended in a decree 
in terms of the offer made by the defendants 
Held (on the question of costs) that the defendants 
should be liable only for the plaintiffs’ taxed costs of the 
action up to the date of the offer made by them but 
that the plaintiff should be made liable for the taxed 
costs of the defendants from and after that date There 


(Adaptation of Indf an Laws) Order, 1937 Rr 9 and 
10 — Agent for the Secretary of State in ret feet of cases 
concerning East India Railway— Absence of a Crown 
pleader 

Where by a notification the Agent East India Rail 
way, has been appointed as the agent of the Secretary of 
State to receive processes in respect of ca.es concern- 
ing the East India Railway and where after the Gov- 


tion Ltd v Ahmed Abdul Karim Bros , Ltd “ * 

18210 577 = 12 EB 20= . ■ 

41 Bom L R 290 = AIE 1939 Bom 198 ■ . 

— — O 26 E 4 — Af pi nobility — Execution apphea- . 

Uons — Power to issue commission in O 29, E 1— Scope— If exclude operation of 

The provisions of O 26, R 4 C P Code, are not \ 0 6, Rr 14 and 15 

applicable to executic- - v 1 O R J C P ■« nut* • r.»*m v = ~ t» »»a 

made so by sec 14 1 ■ 

a Court to issue a ci ■ . 

application in execut 
of a decree to be br 


■ ■ 1 r . ’ ■ • * • A I E 1939 Bom 347 

■ ' ■ ' . " O 30 —Decree againit firm— Appeal by one of 

■ ■ the members— Competency 

...1 i>- n ---« m n 1 T ~ * k " r * “* J '-“ *" * a firm where the 

• , money due under it, 

fividuals composing 
- - - j », urm could appeal 

iinst the decree as against the firm (Allsop, /) 
1 hadeo Prasad v Kunji Lal Vidva Ram 

long and careful local investigation except upon] 1939 A W R (H O ) 814 = 1939 A L J 1016 

clearly defined and sufficient grounds is to be deprecated | ~ — p O 30 E 10 — Firm of one person — Suit in 


) 26 E 10 — Commissioner’s report refected by\ Idol. 


■ ’’ i radha" 

■ • 5 O 264- 

mi luo 1 L -. ■* , , , „ t, wj | OLE N 346- 

measurement If there had been really an encroachment, - 146. 

notwithstanding the suggestion of the Court when the ^ litem 

trial began, but insisted upon a decision of his case on 1 
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<3. P. CODE (ISOS). 0.21. B. 103. 

A decree-holder who had attached judgment debtor’s 
mortgaged property in execution of his money decree, 
purchased the same and obtained possession but was 
•subsequently dispossessed by the purchaser of the same 
property In execution of the mortgage decree The 
attaching decree bolder applied under O. 21, R. 100 
complaining of ibe dispossession, but his application was 
-dismissed Subsequently he filed a suit for redemption 
and based his claim on the fact that as he was not made 
a party to the mortgage salt, the mortgage s- ’ 

sale were not binding on him and therefore .« • 


njn — // tan It ordered. 

Where during the pendency of a «nit nnder O. 2|. 
R. 101. C. P. Code, the plaintiff loses possession of the 
property, an order for resloralion of possession would 
be Justified, If the suit Is ultimately decreed, (Pennell, 


0. P. CODE (1908), O. 22, B 2 
7 .) Parma Sah v. United provinces 

18110. 662=* 19S9 OLE. 345= HR O 310 = 
1939 O.WN 600 = 1939 0 A 464 = 
A.IR. 1939 On dfi 196 

0 22, B. 1 - — Suit for damages for In ah a out 

prosecution— Death of plamh/f after decree — Execution 
by Legal representative — Peoousiibihty. 

It 1) no doubt true that the right to get compensation 
for malicious prosecution is personal to the person 


■ wronged, 

■ . ■ ured per- 

■ had died 

■ * rhe suit 

« ■ . » . os could 

. for the 

ii h ui ,u Sui ... i.u, m uu,, sr . raltothe 
deceased did not survive. The position, however, is 
different when the suit had been decided In the 
plaintiff's time and a decree passed in bis favour 
granting him compensation. On the passing of the 


I I* 




rule— If tnvolia question of attachment. ' unlike the original claim; Is liable to attacniiiem i>y a 

It cannot be contended that until a debt Is ascertain- c-editor of the decree-holder. It has to all intents and 
ed.it cannot be called a 'debt' within the meaning o' purposes, become a part of the ‘•property’’ of the decree- 


R 104 of O 21. Thu rule does no. ' • 
question of attachment. ( Yorhe , /.) • 

ANDERSON. 179 1 C 601- ’. • 

1939 OLE 61-19 I' » 

1939 OWN. 82-A.1B.1 7 * 

O. 22 — Applicability— Revisions .1,004 

Court 



| O, 22. B. 2 & 0. 23. R. 1 (Zy— Scope— Death of 


t then pro 
Plaintiff — 


TATtS ACT, RULES, K. b AND <J. P. CODE, O 22 

0 1939 A.W.B. (HO >7 

1 Plaintiff transferring all 
tt parties— Decree in ignorance 


right 1 — T rant fere< 


etneen the 
the newly 
e with the 


he merely refo'es 
as a defendant, 
ication for with- 
art of his claim, 
apply, so as to 
Ah and Parma, 
IDAR MUNDA. 
“5 BE. 298a 
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O.P CODE (1908}, O 22 E 2 

1939 P.WN 41 = 20 PET 346= 
AIR 1939 Pat 225 
1 " O 22, R 2 -—Suit by reversioners at such — Death 
of one — Effect — Fa 1 lure to implead It gal representative 
^—Abatemei t 

Where two of the nearest reversioners file a suit to 
challenge an alienation by a widow and one of them dies 
daiing the pendency of an appeal filed by both of them 
and in ignorance of that and without the addition of bis 
legal representative the appeal is disposed of, on a con 1 
tention that the appeal had abated it was held that the 
right sought to be enforced was an individual right in 
each of the plaintiffs and not a joint right and as such 
the faiVute to add the legal representative of the deceased | 
reversioner could not affect the rights of the other rever 
sioner to prosecute his appeal {Iqbal Jl — - J ’ ' 1 
Anant Bahadur Singh 1 / Tirathka 

184 1 0 169= ■ ‘ 

1939 A WE (HO) 411=- A I II 
- - 0 22, Br 3, 4 and 12— Applical • 
tion proceedings — Application to bring o 
representatives of deceased decree hole 
Code S 47 A LB 1^^ uiuu ±0* 

O 22 Kr 3 and 4 — Applicability — Person 
appointed by Court under 0 1,/? 8 

Where a person is appointed by the Court on an 
application under O I, R 8 to be sued and defend the 
suit on bebalt of a cla*s, be is not a party to the suit in 
his personal capacity but is impleaded as a represen- 
tative of a class and derives authority to do so from the 
order of the Court This right is personal to him and 
on his death it does not survive to his personal heirs 
who without anotner order by the Court appointing 
them, or any of them to nomine have no authority to 
act as representatives of the class In such a case the 
right to sue does not survive and therefore the provi 
sionsofO 22 Kr 3 and 4 do not apply Hence it is 


284 

0 P CODE (1908), O 22, B. 4 
Where there is a decree in favour of two persons and 
one of them dies and the judgment debtor prefers an 
appeal against the other only, he takes the risk that 
whatever relief he might obtain in the appellate Court, 
it will bind that party only against whom the appeal is 
filed and will have no effect on the party left oat unless 
it can be shown that the appeal it«*lf was incompetent 
in the absence of the legal representatives of the dead 
person as a party to the appeal along with the survivor 
{Marsh, S M atd Mehta , J M) BA NS DEO SlNGH v 
Kirpa Nakain Singh 1939 R D 310= 

1939 AWE (B B ) 259. 
— — — O 22, ±tr 3 and 11 — Suit by Co sharers ter 
recover revenue paid — Presumption tf any, that each 
hat paid a portion — Death of one of the plaintiffs, ret 


which they had been wrongly compelled to pay, there is 
no presumption that each of them has paid one half of 
it When such a suit is decreed ard pending the 
appeal one of the plaintiffs respondents dies the whole 
appeal abates as no presumption could be made about 
the payment made by the dead person ( Hamilton ami 
1 Bennett. JJ) *'»''** 4»- *=» «»* 


— — -O 22 R 3 (1 ) — Right to apply under — If con 
fined to heirs of deceased plaint ff— Person claiming tr 
be legal representative or el at ding' interest in continuance 

«*/ suit—Rioht of 


THE YEARLY DIGEST, 1939 


tvithm time — Appeal, if abater 


| must be held to be such as would not allow the *ait ter 


can be made and allowed even after the period of limt 
tation has expired and such applications do not operate 
as an automatic abatement of the appeal ( Young C J 
and Ram La ... 


Q 22 Hr 3 and 11 — Death of sole defendant 
appellant — Substitution of some only of his heirs — 
Abatement of appeal 

Where a sole defendant in a suit against whom a 
dectee is pas'ed diespendir- v 1 

and some only of his hens < ■ 

as appellants, the appeal ab ■ 
the other heirs » r * unknowr ■ ■ - 

wilting to proceed with the . “ • 
respondent* (Sen,/) II* " " 1 

HoSSAIN It..*. 

O 22 B 3 — Joint . 1 a 

decree holders-*- Appeal agat ■ ' 1 * 


CHETTIAR 180 I C 340 = 11 RM 691 = 

48 L W 032= 1939 M W N 95 = 
AIR 1939 Mad 148 

" . B 4 — Joint and several decree — Death of 
■ dgment debtors- — Legal Representative not 

Where a joint and several decree is passed against a 
number of defendants and one of them dies and his legal 
representative is not brought on record, the suit does 
not abate against all The proceedings can still go on 
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0. P. CODE (1908), 0. 22, B. 6. 


0. P. CODE (1908), 0. 22, E. 9. 


the plaintiff against all the defendants on whose joint 
act the cau*e of action for the soil is based, and one of 
the defendants die« daring the pendency of the appeal 
again*! the duoiissal of the suit, and where his legal 
representative* aie not brought on recotd, the appeal is 
incompetent. In the absence of the legal representa- 


Zimitt. 


against plaintiff— Stcend appeal by latter — Death of 
plaintiff pending second appeal— Application by as'ignee 
(cr mbit 1 tut 1 on— Alai ntai nabiltty 

D P. sued for possession of a plot of land from defen- 
dant No. 2 and his transferees defendants 3 and 4 . 
There was a compromise between plaintiff and defen* 

J — * * —* ' ' — decreed ex parte 

tier appealed to 
teal the plaintiff 

• ■ by a deed dated 

7-12-1937 against 
r, did not avail 
Code, and did 

| not come on record in the appeal A second appeal 


except in so far as it concerns the suit in which the 
decis.on is made. Bat no subsequent decision in a 
separate suit can be used to affect the rights of the 
parties so far as questions relating to the 'execution'. 



tut" — Meaning of— Inttrmtidltr— If It be , • 
to true repreientative. 

Under K. 5 of 0. 23, when more than or , • 

claim to be legal representatives of a deceaseo's property 
the Couu is required to decide which of the rival daim- 
antsis in fact the legal representative. The definition 
in S. 2 merely means that a person who intermeddles 
with the estate may be treated as the legal representa- 
tive. It does not mean that a person intermeddling with 
the estate of the deceased is to be preferred to a person 
who is found to be the true legal representative of the 
deceased’s property. (Agar ■ • 

r. LUKHER KUER. I ■ ■> - ' ' 

6 B E ■ 

O 22 E. 6— Death of * “ V— • •-■ -- 

Decree for amount admitted ■ 

See Decree— Validity. 


O 22, E. 9 —Applteabt 

by reversioner to tet ande alien 
fresh suit by another r ever non' 

It is true that a suit by a re> ■ ■ . 

half of the whole body of revi 

ment of a suit instituted by a reversioner to set aside an I 
alienation by a widow does not bar a fresh suit for the 
same relief by another reversioner. The provisions of 

0 22, R. 9 as to abatement do not apply to such a ca*e. | 
A.I R. 1931 Lah. 79. Rel on. IS temp, /.) MOHAM- 
MAD Khan 7 Jan Mohammad. 

A ' S * - ■ 

1 -O. 22, E 9 — Application 
Suit not ''declared" to bait abated . 

It is wrong to say that an application under O. 22, R. 
9 Is competent only when It Is made after the suit has 
i*«n declared to have abated. (Teh Ckand and Daltp 
Singh 

point no,, , • ■ . ■ . -i 

by plaintiff penaing appeal— run un of amgrui 10 gel 1 
Almself substituted or brought on record — Appeal decided \ 


assignee filed an application praying that the 
abatement might be set aside, and he might be substi- 
tuted in place of the deceased plaintiff appellant, as the 
assignee of the plaintiff. 

!/•!! Evolution of interest having taken 

• idency of the appeal before the 

• while the second appeal was 

. a Court, the High Court had no 

- substitution under O. 22, C. P. 


- — — 0. 22, E 9 — "Sufficient cause ” — Appellant 
hung elsewhere than in village of respondents— Ignor- 
ance of death— Sufficiency 

The question w hether there Is sufficient cause for set- 
ting aside the abatement of an appeal is a matter for 
decision on the facts of each case No bard and fast 
rule can be laid down as to what constituies sufficient 
I n.u where »he annellant a zemindar, has left the 
■ of a law agent, and 

lived in the village or 
here the deceased res- 


O. 22. E 9 (2)— Sufficient cause -Doubtful 

construct, on of old Act and ignorance of new am end - 


I On 17lh January, 1938, X a Hindu, who was a defen* 
« ' "* *'* — ' and a widow. On 

. by the plaintiff, 

- . ■■ ■ ■ legal representa- 

■- . ■ CVIH of 1937 was 

I in force. Later on, an Amending Act (XI of 1938) 
was passed. This Act received the assent of the 
Governor-General on 8th April, 1938 and was given 
’ h April, 1937. On I6th 

1 . ■ ■ - ed for addition of the 

■ . ■ * • -nd she was substituted 

■ - This order was, how- 

ieiu,i4i.aituvu^v.u;uue, i?38 on objection by the 
I widow, and the suit was held to have abated as against 
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C P CODE (1908), O 22, R 10 
her On 20th July 1938 the plaintiff applied under 
O 22 R 9 C P Code, for setting as de the abatement 
Held that sufficient grounds had been made out for 
setting aside the abatement, having regard to the fact 
that 6 3 (l)of Act XVIII of 1937 might pos«iblj be 


No doubt it is true that parties who have assigned the 
whole of their interest pendente life cannot ask for 
judgment in re pect of an interest n hich is no longer 
theirs But it does rot follow that their as* gnees are 
thereby precluded from recover ng ( Lord Porter ) 
MONCHIBAI V COOVERJI UMERSEY 

I LB (1939) Bom 503 = 11 RPC 295 = 
1939 OWN 626 — 1939 A WR (PC) 136 = 
70 CL J 261 41 Bom LS 1127 
60 LW 926=1939 A LJ 863=182 10 1= 
43CWN 869-- 1939 O L.R 392= 5 BR 750 = 
AIR 1939 PC 170 (1939) 2MLJ 366(PC) 

O 22 Rr 11 and 12 — Applicability — Appeal 

from order in txteutton 

An appeal from an order in execution proceedings 


C P CODE (1908), O 23 R 1 
it will certainly be open to the plaintiff to file a suit for 
redemption of the mortgage and it will not be barred by 
the provisions of O 23, R 3 ( Ismail J ) Ram 
BHAROSK f BARAMDIN 18410 808 = 

1939 ED 422= 1939 ALJ 892= 
’o*n » *x t, rm =*= * I R 1939 All 584 
• rder— Condition not 

s the terms in which 
it is granted The 
tonal and the right 
to have accrued to 
ire fulfilled Hence 
where permission is given to bring a fresh suit after pay 
ment of the costs of the case the fresh suit is barred 
unle's costs are paid (Blacker /) MT KHAIRAN 
v Ata Mohammad 41 P L R 594= 

AIR 1939 Lab 148 

O 23 R 1 — Leave to withdraw — Absence of 

specific permission to bring fre h suit — Inference 
Where it is clear from the application that the suit 


appeals lai mg under a 
to such appeals for an a 
tion proceed ngs cannot 
execut on R 12 of O 
as referr ng only to the 
Court and not to those 

hears appeals arts ng from execution proceeding* 
(Stone C J aid Aiyogi J ) MadhoraO NARAYAN 
raO v Yadorao ILR (1939) Nag 119 

O 22 R 12 — Appl cability— Appeal from order 

,n execution 5«C P Code O 22 RR 1 1 AND 12 
—APPLICABILITY I L R. (1939) Nag 119 

0 23 Rr 1 and 3 — Apph ability — Adjustment 

with reference 10 preliminary decree for sale on mort 
c aee SeeC P CODE O 21 R 2— SCOPE OF 

1938 A WR (HC >859 = 1938 ALJ 1231 


— — Q 23 R 1— Applicability — Pretiour suit for 

declaration that certain share tn property was plaintiff's 
1 F res A Suit fof 

_ - n that certain 

was plaintiff s 
• withdrawn and 

subsequently a fresh su t for partition of that property 
brought O 23 R 1 is not applicable and the fresh 
„ not barred (Blacker. J ) MT JCHA1RAN t- 
Ata Mohammad 


41PLR 694 
AIR 1939 Lab 148 
O 23 B 1 —Bar of fresh tutt— Dismissal of 


e ] — Retmpltadmg of same defendant— Effect — Suit at 

of defendants 
an under O 23 
s obtained and 
it is really a 
is there was no 
suit as aga nst 
as against the 

others is su h that it could not be given independently 
of that defendant the whole suit would have to be dis 
missed (Hamilton /) BalmaKUND v PaRAG 
NARAIN 184 10 785=1939 OLR 669 = 

1939 AWE (C C ) 260 = 1939 OWN 990= 
1939 0 A 797 

— O 23 E 1 —Order at to costs — Appeal — Revt 

An order as to costs under O 23 R 1 C P Code 
is merely Incidental to the permission to withdrai the 
J ■ is not a 

>sts It 
23 R 1 
ourt on 

. *aulat 

RAM VIDYA PAFKASHo BANSl Lal 184 I C 856 = 
41PLB 486 “A LR 1939 Lah 472 

O 23 R 1 — Order stmpl ) alletoing suit to be 

withdraw i — Order allowing withdrawal and at so dis 
mism g i nt—Duttnction between 

There is no d slinction between the cases where a 
suit is simply allowed to be withdrawn and the cases 
where the Courts though allowing the suit to be with 
drawn add that the *u!t is d sm 'sed (Da/ip Singh 
J") Daulat Ram Vidya Parkash * Bansi Lal 
18410 855=41 RLE 486 = 
A LR 1939 Lab 472 
O 23 E 1 — Withdrawal wilhoi t leave to file 
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C. P CODE (1908), O. 25, E. 2. 

• here the Cause of action and relief claimed are identi 
cal With tbo'e of the former suit, the later suit is 
barred not on the principle of ret ■ ' • 

proii«!ons of O. 23, R. I, C. P. • ■ 

Ram Bh arose v. IHkamdin : t I ! 



tuit — Second suit instituted without payment of coilt — 
/ f x-nd ab initio. 

Under R 1 of O 23, a plaintiff can withdraws suit 


lO. P. CODE (1008), 0.24. 

be made before the Court is to be satisfied of its exis- 
tence, still the more complicated the compromise, the 
j— **■ •- »»-- « — - - -1 - >-■ be drawn up 

oved. There 

■ about small 

• rally, but the 

r '~ » 'ttV - <•- — - <■ — in cases of 

be proved 

• ties to the 

' iy compro- 

• ' ' 1 Hamid 

1 U. 61= 1U K.K. 4ie=A.14i. Kang. 149. 
■0.23, E. S — Compromise — When embodied m 
the decree— Omission in the operative part of the decree 
*' ■ 1 * milled portion — Execution or 


liarinuL us saiu luai lue euiooui- 
the statement that the exchange 
in any way a bar to the Court's 
-ir.tiff’a title to the 
'anga Nath, //) 

j.u*i a-5= 183 r C.304 = 

12 E A. 121 = 1939 A L J. 260 = 

■ ' ' 1939A.W.E.(HC.)270=AJB. 1939 All 454. 

. . . . O 23, E 3 —Preliminary mortgage decree for 

pute by lawful agreement by reason of a submission I sale — Subsequent adjustment out of Court — If lawful, 

■ il.--l.-J •' L — ..... ..I A — «!• •,-* nwMlKlMi decree for sale <S a formal *>t. 


n arbitration without the inter* 


I relates to these plots 1 
| ment in the decree of 
I had taken place, is 


1 —0. ?3, E 3 — Complicated compromise — -Drawing I design— Defendant admitting right o> plaintiff and 

up terms in writing — Desirability. I submitting to decree for injunction and alto offering to 

Although the requirements of O. 23, R.3 say nothing I pay protite and costs — Refusal by plaintiff to accept 
about any particular form in which a compromise is to 1 offer— Liability for eoiti — Rules. 

Y.D. 1939 — 19 
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0. P. CODE (1908). O. 26, E 4 
In a suit by the registered proprietors of certain 
designs for infringement of the designs, the defendants 
who were innocent infringers admitted the plaintiffs’ 


292 

0 P CODE (1908), 0 32, E. S 
the materials placed before the Court which included a 
Commissioner's report in a prior criminal case relating to 
the same dispute, and the Courts of fact ultimately declin- 
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offer which the defendants made and continued to pro , 
secute the suit, and the suit finally ended in a decree 
in terms of the offer made by the defendants. 

Held (on the question of costs), that the defendants 
should be liable only for the plaintiffs' taxed costs of the 
action up to the date of the offer made by them but 
that the plaintiff should be made liable for the taxed 


(Adaptation ol Indian Daws) Order, 1937, Er 0 and 
10 — Agent for tkt Secretary of State tn respect of cases 
concerning East India Railway — Absence of a Crown 
pleader 

Where by a notification the Agent, East India Kail- 
way, has been appointed as the agent of the Secretary of 
State to receive processes in respect of ca'-es concern* 


•noN. Ltd.*- Ahmed Abdul Karim Bros , ltd 

182IC 577 = 12 EB 20= 
41 BomliR 290 = A I E 1939 Bom 198. 
. O 26, E. 4 — Applicability — Execution applica- 

tion* — Power to wut commission in. 

The provisions of O 26, R 4, C. P Code, are not 
applicable to execution proceedings and have not been 
made so by sec 14 1 C P. Code. O 26, R 4 empowers 
a Court to issue a commission 
application iu execution procet 
of a decree to be brought on 
decree holder Is neither a proci 



-Q 26, Er. 9 and 10 — Commissioner's rvPort — 
Principles to be adopted by Ccurts tn dealing with 

In this ca'e their Lordships of the Privy Council 
have remarked that the following is a correct statement 
of the principle to be adopted in dealing with the Com 
nussioner’s report ‘Interference with the result of a 
long and careful local investigation except upon 
defined and sufficient prounds is to be deprecated. 


O. 29, E 1— Scope — If exclude operation of 

O. 6, Rr 14 and 15 

0. 29, R. 1, C. P. Code, is only a permissive rule and 
does not exclude the operation of O 6, Rr. 14 and 15 


0. 30 — Decree against firm— Appeal by one of 

the members — Competency . 

In the case of a decree against a firm where the 
decree holder is entitled to recover money due under it, 
jointly and severally from the individuals composing 
the firm any member of the firm Could appeal 
against the decree as against the firm. ( AUsop , /,') 
Mahadeo Prasad v. kunji lal Vidya ram. 

1939 AWE.(H O.) 814 - 1939 A L J. 1016. 
— O. 80, E 10 —Firm of one person— Suit tn 

suit in the name 
t lie under O. 30, 
' ‘ ) MANGHARAM 

: \ ■ = 182 1 C 881= 

I ■’ ’1.1939 Sind 172. 

■O. M, Ik ~ •/ Suit against an 

here a suit is not one by or against trustees, execu- 
ir administrators but a sart a earns t the Idol st 


P . 
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0. P.;cODE (1908), 0. 32. E. 3. 

Where a per'on proposed as a guardian ad l item ap- 
peared and represented ,l * — - **— — 

against him, the absence - 
him as guardian would 1 " . . ■ 

and Khundbar, //,) . »■■•«■ 

CHANDRA ROY. 69 V . ' i 

0.32 B. 3-<7* 

suit—AfpM ntm rnt cf ■ 

Practice tit Calcutta //, . ■ ' 

According to the prac- 

up to the year 1936, a guardian ad htem appointed in a 
suit ceased to be the guardian on the pasting of the 
decree and the decree- holder was bound to have a new 
guardian ad htem appointed at the execution stage. 
(Mttter and Khundbar, /J.) PRIYA KANTA PaL V. 

Sudhir Chandra koy 69 c L J. 2S8 = 

43 C W.N. 6I9=AIJt 1939 Cal 471. 

— ■ ■ — O 32, B. 3 —Peners and duration cf guardian- 
ship — Appeal filed by third person — Order cf dismissal 
— Effect cf. 

Execution proceedings are only a continuation of the 
regular suit and a guardian ad htem appointed in the 
civil suit continues to be guardian ad htem in execution 
proceedings and for the purposes of appeal. After a 
decree was pas<ed against a minor and the case had 
been transferred to another Court for execution the 
guardian ad htem did not wish to continue and »o 
another guardian ad htem was appointed. The proceed 
Ings in execution were however conducted by a third 
person and during such proceedings he appeared on be- 
half of the minor. In an appeal filed by him, 

field, that where there was a properly constituted 
guardian ad htem no one else could represent the 
minor and hence the appeal must be dismissed. 

Held, further, that such dismissal of appeal on the 
ground that the minor was not property represented could 
not agect the minor’s interest as he was not bound by It. 
(i Wright , J .) SlNGARAM V. SOMASUNDARAM. 

AJE.1939 Bang 444 

O. 32, E. 3— If applies to proceedings under 

United Provinces Encumbered Estates Act See UNIT- 
ED Provinces Encumberkd Estates act and R. 6 
op rules under the act. 1 1939 AX J. 411. 

O. 32, B. 3 (5) — Seofie and effect of~Suit 

a fat nit minor — Latter becoming mater pending ruit — 
Fact cf majority not breught to notice cf Cc- 
Decree by Court at if defendant was if ill minor— 

Where a decree is passed by a competent 
against a defendant, who was a — — -* ,k * * — — 
institution of the suit and who s 
the pendency of the suit, but wh 
records as a minor represented t . 
is a peifectly good decree, and U cannot be said that 
such a decree is a nullity. (Kkaja Mohammad Moor 
and Rowland, JJ) RaTAN Prasad MARWARI v. 
BridhiChand Shoropf. 18 Pat 639 = 

1939 P,W N. 677 = 20 Pat.L T. 765= 

A I E. 1939 Pat. 601. 

O. 32, Br 6 and 7 (2) — Scope — Compromise by 

guardian without leave of Court— Decree based on — 
ft nullity — Minor represented by guardian — Absence 

*f formal order of appointment of guardian — Effect — 
Decree based on agreement by such guardian— If nullity 
—Exccutahhty against m 

Under O 32, K. 7 (2), 
an agreement or comproi * ■ 

dlan of a minor without ■ " 
void, but only voidable at the Instance of Ihe minor 
Concerned. Where a minor is properly represented in 


C P CODE (1008), 0. 32, E.G. 

the suit by of guardian but there 19 no forma! order of 



— O. 32, E. 6 (2) — Scope — Application for execu- 

tion by minor without guardian — Competency — Dssert- 
lion of Court 

Sub rule f2) to R. 5 of O. 32 does not say that an 
order on any application made by a minor where no 
next friend or guardian is appointed ‘shall’ be discharg- 
ed ; it says ’may' be discharged. The sub-tule cannot 
be so construed as to deprive the Court of its discretion 
to allow pro-eed mgs, which are in the interests of the 
minor, to go on, or to permit them to be frustrated by 
mere accident or technicality. Hence, wbeie a minor 
has made an application for execution of rent decrees 
and there Is no guardian appointed, the Court may 
allow the receiver appointed in the proceedings to 
recover rent on behalf of minor, (Davis, JC. and 
Tyab/i, /.) LALUMAL DHOLUMAL v. Harumal 
Lalsing. AIR. 1939 Sind 332. 

O. 32, B. 6— Scope — Compromise decree— Pro- 
visions for payment of money to next friend of minor 
—Payment out of Court to next friend — If permts ■ 
able— Duty of Court to direct security before payment 
— Provision for payment direct to next friend— If 
unlawful— Promisor if can ignore the provision. 

Where a decree, even in the case of a compromise 
decree in favour of minors sanctioned by the Court as 
being beneficial to the minor parties, provides that a 
certain payment shall be made to the minor plaintiff’s 
next fnend, it must be understood as meaning that the 
payment shall be made under the provisions of the Civil 
Procedure Code, and that the next friend must apply to 
the Court to receive the money, and, if not a Statutory 
guardian, must furnish the requisite security. O. 32, 
R. 6, C. P. Code, is imperative on this point. The next 
friend at the time of payment of the money need not be 
the same person who was the next friend when the eom- 



tled to ignore such part of the contract by way of 
analogy to S. 56, Contract Act, as being unlawful and 
therefore void. (Burn and Slodart, JJ.) KaSI 
CHETTI v. NAGAPPA CHCTTI. 1939 M.W N. 854 = 

60LW.384=AJB 1939 Mad. 814 = 
(1939) 2 M.L J. 262. 
O 32, Br. 6 and 7 — filatural guard, an appoint- 
ed as guardian ad litem — Powers — Limitations. 

It is well established that the Karta at a joint Hindu 
family or the natural guardian of a minor who has sued 
as his next friend or who has been appointed his 


natural guardian do anything on behalf of the minor 
which he is debarred from doing as next friend or 
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0 P CODE (1908). O. 32.R 6. CP CODE (1908) 0 32. B 7. 


guardian ad litem without leave of the Court A pay 
ment to such a person by the judgment debtor out of 
Court without its leave is accordingly invalid and can* 
not be given effect to Such a payment would not 
discharge the judgment debtor (Miller and Rau 
SAMA KENDRA NaTH MATTER V ASHUTOSH RO 
43 OWN 962 = 70 CL J 
AIR 1939 Cal 

0 32 Rr 6 fl> (6) and 7 (1 )-Decr 

favour of minor— Assignment by guardian ad 
without l tale of Court — V alidtty— Right of judgment- 
debtor to attach assignment 

An assignment of a deciee passed in favour of a 


award cannot afterwards be challenged as not binding 
on toe minor on the ground that no leave of the Court 
was obtained in the case under O 32, R 7, C P Code 
It does not follow that the consent of the guardian to 


be no Court whose sanction can be sought Unless an 
agreement is found to have been entered into by the 
minor’s guardian during the pendency of the suit, the 


enriei uueuijr ui mui'emy me pivteuiou given 10 . 

the minor would be reduced to a far 

while restrained from receiving any 

the judgment debtor, were free to as« 

third party and receive money from tie assignee who I 

would then recover it from the luderaent debtor To I 


O 32 E 7 — Applicability — Pfatwal or ctrttfi 

guardian ad litem — Compro- 
edings— Sanction of Court — 

Even if a natural or a certificated guardian appointed 


execution or to substitute • 

( Milter and Rau J / ) * 

V ASHUTOSH ROY 

70 C L ' ■ . ' 

0 32 R 7 —Applicability— Adjustment of\ 
decree by compromise — One of the parties a minor — Leave ] 
of Court — Necessity 

The provi*ions of O 32 R 7, C P Code are by 


lhoaED <t4b = lajsA Vy K iHU)bb/« 
1939 A LJ 624 = A I E 1939 All 607. 

O 32 R 7 — Applicability to agreement of refer- 

-t to arbitration — Partition suit— Minor defendant— 

' ' ' UTt ~ d If 


— -O 32 B 1— Applicability and construction — 
Leave of Court — IV ken necessary — Arbitration out of 
Court when no suit pending — Award— Application to 
file award — Guardian appearing in Court and consent 
mg— Decree— l f invalid for want of leate of Court for 
consent of guardian 

The leave of the Court under O 32, 
r 7, C P Code, i* necessary if an agreement Is to 
be entered into or a compromise Is to be effected on 
behalf of a minor in a pend ng suit or proceeding A 


its to a 

- ation is 

ns pro- 

. nend or 

guardian of a minor enters into any agreement or com- 
promise An agreement to refer to arbitration is an 
agreement contemplated by O 32 R 7, C P Code If, 
therefore no application is made by the guardian ad 
litem of a minor defendant in a partition suit for leave 
to enter into an agreement to refer the matter to arbitra 
tion the failure to obtain leave of the Co irt for entering 
into the agreement of reference to arbitration would 
render all subsequent proceedings Including the award 
and the decree based thereon ini al d at the option of the 


Courtand consents" to th«\««d being J Loll, /J^KEDAr N VTU Sa.HU v BaSANT LaeSaHU 
• 1 18 Pat 271 = 1831.0 422-12R.P 153 = 
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C P CODE (1908), O 32, E 7 
5 B B. 919= 20 Pat. L T 170=1939 P.W.N. 157 = 
AIK '1939 Pat 278. 

■ - D. 32 B 7 — A r tit rail on —Kef (rente to — Lean 

if Court — If to it express 

O. 32, K 7, C P Code, dots not require any parti 
cnlar formula to be used by the Court in granting leave 
to a guardian of a minor to enter into an agreement to 
refer the suit to arbitration So long as an application 
is made to the Couit for lease and the Court exercise* 
its judicial discretion to permit the guardian to enter | 


O. 32. B T— Reference to arbitration— Minor 1 
parties to dispute— ‘Application to Court for orJn 
directing arbitrator to file award — Sanction of Court — 
If nteeiijry. a 

Where a dispute to which minors are parties is refer- 


ro objection to the decree the provisions of O. 32, K. 7 
are not attracted and the Court Is under no necessity to 
sanction anything as a condition precedent to filing the 
award and passing a decree upon it. AIR 1918 Horn 
123 and 22 Mad. 538. Rel. on. {Lost tfilhami, /.) 
RAJ KUMAR V. Shiva Prasad Gupta. 

184 1 0.553 = 12 RC Z4l = AIE 1939 Cal. COO 

O 32, K. 7 and S. Ill — Reference to arbitration 

—Subject-matter of proceedings not tame— Lean of 
Court — If neetitary. 

Neither S 141 nor 0. 32, R. 7, C. P. Code, applies to 
a reference to an arbitration when the subject-matter of 
the proceedings in Court cannot po«sibly be said to be 
the same as covered by the reference to arbitration, and 
the award is not, therefore, invalid for want of leave of 
the Court for the ' * 

WAT1 DEVlt/.jAt i‘ ■ ■ 

O. 32. B ’ 

to arbitration— La 

Remedy of minor — Revision against order dimming 
object tom to validity of award — Competency . 

A minor or his neat .friend or guardian may repudiate | 
an agreement including a reference to ar \ 

has not been sanctioned by the Court . -e , ■< 1 

O. 32, ft. 7, C, P. Code. But a minor * 


C. P. CODE (1908), 0 33, K. 7. 

O 33, E 2 and S 149 — Application for leave to 

me r>r forma pauperis— Ti me for payment of court fee, 
before rejection — Payment ■within time • — Plaint when 
treated ai filed. 

Where prior to the rejection of an application for 
lease to sue as a pauper, the applicant is granted on his 
request time for payment of court fee and the court-fee 
is paid within that time, the plaint is treated as having 
been filed on the date w ben the application for leave to 
sue m forma paupers t was filed and not on the date 
wbtn the court-fee was actually paid ( Zta ul-Uaton 
and Hamilton, //,) LALTA v. AVADH NARESH 
SINGH. 184 I C 443= 12 E O 121 = 

1939 O.WN. 920 = 1939 O.LE 626 = 
1939 A.WE (C.C)222. 

■ — O. S3, Rr 3 and 4 — Cotirt tnquttmg into 

pauperism aft,r notice — Jurisdiction to consider tf 
plaint discloses cause of action or suit barred. 

A Court issuing notice and hearing the case on the 
question of pauperism under O 33, R. 4. C. P. Code, is 
not thereby deprived of its jurisdiction to consider under 
r> n ’ (r) the questions as to whether the plaint 

. use of action or whether the suit is barred 
But the Court should not allow itself to 
3 by any evidence which was taken at the 
enquiry under R. 4 or by anything which has been 
brought to its notice by the opposite party, which are not 
to be found either on the face of the proposed plaint or 
in an admission by the applicant ( Alya Bu and Mack- 
"ty. JJ) Karim v Iaiq Ram. 

1039 Rang LB 263 = 18410 796 = 
A.I E 1939 Rang 351. 

O 33, E. 5 (e) — Scope— Suit by chela of mahant 

elaiming mahsntshtp— Plaintiff merely tcot in 
hands of backers who stand to .lenie substantial advanf 
age— Leave to sue or appeal in forma pauperis— Grant 
of. 

The provisions of C. P. Code which provide the 
machinery of leave to sue or to appeal in forma faupent 
are not intended for the purpose of promoting the 


mahant in a math may be a paupeT and may have no 
property, but if a suit by him claiming the right of 
inahantship of the math is really promoted by others 
v • • ■ . 1 ■ * ■ .1 1 1 - ! ‘ 1 . also found that 

• , .• , 1 , „ and that the 

i. ••, v 1 \ '. , ■■ 1 . • •• • . an arrangement 

■« ' 1 ' • • *,i 'j*> • ecannotbeper- 

f ” • ! uperts R. 5 of 


— 0.32 E 7 (2) -Scope — Compromise by guar 

dian without leave — Decree — if void or voidable. See 
C. P. CODE, O. 32. Rr. 5 AND 7 (2). 

1 . ■ ■ 

- — —0. 32 E 11 — Removal of . , 1 

guardian— Duty ' ~ 

Where a Court ■ ■ ■ ■ - 

concerned should ■ ■ * „ ■ 

another person. . ' . ■ 

a last resort. (4V ■ 

UpaiChand. . • ' 


PatiL.T. 720= 1939 P WH 261= 
AIB 1939 Pat. 385. 

I O. 33, Br. 7 and 15 and S. 149 — Dismissal of 

I pauper application— Permission granted to pay cou rt- 

■ - . sue In forma pau- 

■ . 1 already refused. 
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.CODE (1908), O f S3, E 8 
seated his application mala fide or with intent to defraud 
the revenue Where an application for leave to sue in 
forma paupent is rejected under O 33 H 7, there is no 
proceeding before the Court and the plaint filed along 
with the original application cannot be said to remain 
In such a case an order granting the applicant permis 


KHEJERA.U MOLLA ILE (1939) 2 Cal 63 = 

184 1 0 315=12R0 224 = 69 OLJ 420 = 
430 WN 686 = A I JR 1939 Cal 394 

— O 33 R 8 — Scope and effect of— Pauper tint — 

Date of filing— Date of app’icahan for leave to sue as 
pauper or date of grant of It xvi~Ltmitation Act S 3 
Though by reason of O 33 R 8 C P Code, the 
suit of a pauper can be registered only after the applica 


f C P. CODE (1908), 0 34 B 1. 

[ 0 33, B 12 —Scope of 

R 12 of O 33, C P Code is confined In its opera 
tion to cases in w hich the Court has not already suo 
motu passed an order either under R 10 or R 11 of 
that order {Iqbal Ahmad and Rat pat JJ) COLLEC 
tor ok Gorakhpur v Budhu Kalwar 

182 10 337~11BA 654 = 1939 ALJ 125- 
' ■ 7 R (HC)82=AIR 1939 All 327 

■ ' 15 — Conslru (ton and scope — Condition 

r costs — Mandatory char a ter of — ff on- 
to’ ip tan e — -i I affects jurisdiction of Court to entertain 
subsequent suit — Failure to take objection at initial 
st a pc — Effect —Waner 

The provisions of O 33, R 15, C P Code, are 
mandatory and when failure to comply with the rule is 
brought to the notice of the Court, the suit must be 
dismissed if the objection as to the non compliance of 
the rule has not been waived The failure to comply 
with the condition in O 33 R 15, as to prior payment 


’AIR 1939 Bom 418 

• o S3 Et 10 and 12 — Payment 

to Government— Power of Court to make 
not made in de ref— Application by G 
obtain such order — If competent 

The effect o! the concluding portion of O 33, R 10, 
C P Code, is that it not merely declares the right of the 
Government to recover the court fees hut also autho- 


comptied with, at the initial stage of the trial he 
*• J ’■e Court’s jurisdiction 

• f) Umabai Shankar 

41 Bom L R 1269. 
- ■ ’’ : 'mperative character- 

payment of costs only long after filing of suit — Suffici 
ency See C p Code S 149 (1939) M W N 178 = 
AIR 1939 Mad 316. 
O 34 R 1 — Decree holder attaching mortgaged 


ted or not betore it at the time to m. 
favour of Government for payment of 
In making such an order the Court w 
entitled in the exercise of its discretion 
of the parties shall be liable for the 
court-fees 1! no such order is inc< 


even under the old 
h decree holder may 
under old S 91, it 
rest in the right of 

■0 S3 Rr 10, 11 and 14— Scope of — remedy of \ redemption Within the meaning of O 34 R 1. C P. 

' Code ( Mahomed Naor and Chatter yi, J J ) RAIJU 
Lal Marvvari v THAKUR PraSad 180 I C 974 - 
HEP 552 = 6 BB 608*=AI-R 1939 Pat 7. 

O 34 R 1 — A ’on joinder — Death of one of the 

mortgagors before final decree — His legal represen 
tahvi not brought on record — Final decree passed 
agunst deceased msrtgagor also — Validity — Right of 


Provincial Government aggrieved by order as to pay 
ment of court fee 

The provisions of Rr 10, 11 and 14 of O 33 CP 
Code, are mandatory Though orders tinder Rr 10 and 
II usually must be passed suo motu , R 12 gives the 
Provincial Government a right to apply, as a precaution 
ary measure for an order as to payment of court fee 


Government to appeal against the order passed by the 
Court as to the calculation or the payment of court 
fees in the event of being aggrieved by the same Where 
the right of appeal is not however exercised by the 
Provincial Government withm the time allowed by taw, 
and the decree of the trial Court had thereby become 
final it cannot be allowed to be reopened by means of 
an application for amendment of the decree {.Iqbal 
Ahm id an l Raj fa , JJ ) COLLECTOR OF GORAKH 
purf Budhu Kalwar 182 1 0 337= 

11 R A 654-1939 A L J 125 = 
1939 A WR (HO) 82-AIR 1939 All 327 


■ redemption is not 

ne of the owners of 
■ without any negh 

gence or fault on the part of the mortgagee and a decree 
is passed on his mortgage such a decree is not a void 
decree It is only the right of redemption of the persons 
so left out which is not affected or cot off by the final 
decree Such a mor*gagee is entilled to recover his 
whole dues from the shares of those persons, who were 
parties to the suit In the hypothecated properties 
Where therefore before the passing of the final decree, 
one of the mortgagors defends n is dies and his legal 
representative Is not brought on record the mortgagee 
having been ignorant of his death, and the final decree Is 
passed against the deceased mortgagor also such a 
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C.P. CODE (1908), 0.31. R 1. 
decree it a valid decree against the other mortgagors. 
They can not impeach the sale in execution of that 
decree on the ground that the decree was not binding on 
the legal representative of the deceased mortgagor. 
Further it is doubt ful whether they could raise the. 
question in execution proceedings. ( Miller and 
Kku*it*r % jj . .) sakti Nath Hoy Choudhury v. 
Registered Jessore United Bank, Ltd. 

I.L.E. (1939)1 Cal. 493=1811.0 786= 
70 C.L J. 47 = 43 C.W N 453 = 


| 0. P. OGEE (1908), O. 34, E. 10. 

1939 A VLB, (H C ) 17 = 1939 A L J 53= 
A.I R. 1939 All 314. 
1 O, 34, E, 4 — Order regulating sale of mortgaged 
property — If appealable. See C. P CODE. S 47 AND 
O 34, R 4— APPEAL. I L E (1939) All 150 = 

1939 A W.R (H 0.417= A IE 1939 All 314. 

O 34, E 4 — Preliminary decree — Subsequent 

adsus’ment out of Court — If tan be recognised 

The terms of a preliminary decree passed according 
to the provisions of O 34, R. 4, C. P. Code, as regards 


creditor. {Biide, J.) Lalit " ••• 

Rai. 41 PiE, 629 = ■. 1 . 



A IE. 1939 Lab.' 79. 
^Appeal from preliminary decree 
ion to mate final decree — Preltmt- 
' on appeal— Effect on final decree 

•nil on the mortgage, the failure to bring anyoneof f ^TheCoiu/has iunsdictlon lomalcea final decreedurtne 


O. St, E. Scope— Mortgage suit —Omnium to | 


not being on record. {Rowland and A/anotar, //.) j 


- O 34, Er. 4, 6 and S. 48 — Compromise mortgage 
decree — Preliminary and final decree and later a 
personal decree, if eould be pasted — Limitation under 
S. 48 — Starting point. 

Where a compromise mortgage decree Itself makes 
provision for a preliminary and a final decree, there 
Could be no objection to the passing of a preliminary 
decree under O. 34, R 4 and to its beine made absolute 
on the expiry of the lime fixed in the compromise. Nor 
could there he an objection to a personal decree for the 
balance being subsequently awarded to the decree-holder. 
Time for purposes of S. 48, C. P Code, Would run from 

the date of the — c — '•'* f > - ’ 

Hasan and b 

Ballabh das. :» •• ■ ■ . * 


1UU1UI.J,U M.U UUIU. U IK". Ukui uut ill im-^lupit 

form in accordance with the provisions of O. 34, C. P. 
Code, the decree-holder is entitled to realize his decree 
from the mortgaged property. ( Almond , J.C. and Soofi, 
/.) MOTIRAM n. Basheshar Nath. 1831 0 833 = 
12 R. Pesh. 18= A I.E. 1939 Peah. 34. 
— — O 34, E 6— Decree under — F.jrecutability — 
Judgment-debtor Insolvent. See PROVINCIAL INSOL- 
VENCY ACT, SS 28 AND 44 1939 A.W R. (H 0.) 265. 

0. 34, B. 8 — Absence of seal on the warrant — 

ESect on— Validity. See PENAL CODE, S 225(A). 

1939 Rang.L E. 445. 

0. 34 E. 10 — Scope — Mortgage — Suit for re • 

demptson — Costs of suit — Liability for — Mortgagee — 
Right of to be awarded costs — Mortgagee raising un- 
founded amt frivolous pleas — Effect of—C. P. Code, 
S. 35 — Order (or costs— Appeal . 

In a suit under O. 34, C. P Code, the Court is bound 


0. 34, B . 

to fix the order , . ■ « ■ • 

derations, • ■ < „ 

The Court has under O. 34, R. 4, C. P. Code, the I prefer an appeal as tocosts to a higher tribunal. A 
power to direct the order in which the various Rems of mortgagee who frivolously reM'ts an application under 

,tl * — 1 ‘ " 1 ■**■“ — J ' 11 • , a mortgagor, and contest* a 

iot any justification, railing 
' ■ ■ founded pleas, would not only 

would also be liable to pay 
• «gor. {Abdur Rahman. J, 

\ : -1 R v. Ram as wav! ch 
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0 P CODE (1908), O 34, B 10 


184 I C 83 = 12 EM 406 = 


I C P CODE (1908), 0 38, E 2 ' 

J Where a lease back by a mortgagee is Dart of the 


A IE * 

O 34 R 

Rights apat t frt 
O 34 fi 10 
1930 has no apt 


to bar the attachment and sale of the mortgaged pro 

r * " ' J 


which the father and son are members (A mg, J) 
VARADARAJAM PlLLAI v KRISHNAMURTI pillai 

1039 M W N 302= 49 L W 411 - 
A IE 1939 Mad 436 = (1939) 1 M L 3 680 

O 31, E 14 — Applicability— Wort ga pee' — If 

means holder of subsisting mortgage- 
mg only personal decree against 
attach and ie{l mortgaged property i» 

The word 'mortgagee' in R 14 of 
Procedure Code is intended to me 
subsisting and effective mortgage w 
set up by the mortgagee against the p 
be purchaser of the mortgaged monertv rieme wuere 
in a suit on a mortgage execi. 

Hindu family the sons imp> 

the mortgagee abandons his 

rests content with a simple . 

mortgagor, there is no subsi 

decree and it is not open to 

seoarate suit for thr rnforremn i oi'mn a n i 'irapr ii 


CHANDAN Devi 180 IO 136 ~ 1939 0 A 255= 
1939 ODE 121 = 1039 OWN 227= 
12 E 0 233 = A IE 1939 Oudh 126 

O 34 E 14 — Applicability and scope of See 

T P Act, Ss 67 amd ICO andC P Code O 34 
R 14 1939 A L J 642, 

O 34, B 14 —Applicability — Usufructuary 

mortgage providing for redemption at end of one year 
or on fixed date in any succeeding year — Lease by mort 
gagre to mortgagor for one year only executed next day 
—Payment of Kattaksnom by lessee to lessor— If one 
and same transaction— Sust for rent under lease— Sate | 
of equity of redemption — Bar of. 


by the lease, and the rent claimed would still be tn Its 
essence a sum of money due under the mortgage, 
J ) CHINNAPPAYAN v NARAYANA 

CO L W 677 = 1939 MWN 1145 
5 E 6 — Scope and ob/eet — Landlord and 
tenant — Person claiming title under sale deed by land- 
lord executed prior to lease— Demand of rent— Inter 
pleader suit by tenant — Maintainability 

The object of O 35 R S C P Code, is to prevent a 
tenant from compelling his landlord to have his title 


J * ' "to the plaintiff 

■ ■ be regarded as 

. I defendant, and 
is therefore not 
V GOVIND v. 

luuiAt i i-L iv. u»o9) Bom 383 = 

18210 991 = 12 E B B3 = 41BomLR 460- 
AIR 1939 Bom 249 

O 38 R 2 — Surety under for appearance of 

defendant — Return of plaint for presentation to proper 
Court for want of funsdietion in Court— If discharges 
surety— Rt presentation of plaint tn proper Court- 
Surety's liability— If extends to that suit 

The return of a plaint in suit on the ground that the 
Court has no jurisdiction terminates the litigation and 
the re-pre*entation of the plaint in a different Court in 
effect starts a fresh litigation on the sarre cause of 
action Where a surety executes a bond undertaking to 
be responsible for the appearance of the deferdant in an 
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C. *. CODE (1908). O S3, K. 7. I O P. CODE (1908), 0 39, B 1. 

*rtl!ira!TW> f nr jrretf «f *k» ■ r ■ • 


juiivuoiou it make* no ditterence that the plaint I 
returned by the small cau‘< side of a Court is re pre 
wnted to the original side of the same Court. Since' 
there has been a change in proceedings, that change on 
the principle of S. 13J of the Contract Act, discharges 
the *nr«fy (tfadiu-crth, /.) MOHOMED SHERIFF 


1 here cannot be valid or effective attachment before 
judgment of immovable property unless the require- 
ments of O. 21. R. 54, C. P. Code, are sati«fied. 
Alihough Form No. 5. Appendix F, is the form in which 


uiovaoie property although issued in the form prescribed | 


AIR 1939 Cal 642. 
— ■ - ■ -O. 39, B 1 — Court refusing mrunetion on fre- 
Mous application — If can go behind iti order 

Although a Court has refused to issue a temporary 
injunction on a ptevious application, it can, if new cir- 
cumstances an*e, go behind that order and make another 
ch the exigencies of the case require (Dm 
■■ ,/.) Ishar das v Firm of Bhaion Ki 

» 41 J? DR 823 

t 39, R. 1 — Defendant firm adopting name 
* that of plaintiff firm — Temporary iti/unchon 

—If /HStlfiid. 

Where the defendant firm has adopted a name so 
similar to that of the plaintiff firm as is likely to cause 
confn«ion in the mind of the intending purcha'ers, the 
1 ima facie 

* » counter- 

■ justified 

- ‘ ‘ onted , J ) 

41BDR 823 


“l he question whether a pailkular property has been 
attached has to be determined with reference to the 
writ of attachment. Even if the property is mentioned 
in the application for attachment before judgment and i 
the order for attachment is made in terms of that appli 
cation, but if the wnt of attachment served by the Civil 
Court peon does dot mention the properly, the property 
cannot besaid to be under attachment and the judg 
ment debtor is not prohibited from transferring u 
(Howland and C hatter/ 1, //.) SaDhU PRASAD SaH v 
SatnaRAin SaH. 182IC 748*=12RP. 62 = 

5 B B.820*= A IR I"””’’* 

O 38, E. 10 — Scope — If control* 

tract for sale of property — Attachmen 
before Judgment — Conveyance executed ■ 

If void. Arc C. P. CODE. S 64. 411 . . 

O 39, B. 1 — application under- 1 * 

fity— Proceeding for grant of lettere of 
— Inherent lunldution of High Court t. 

Before an application for injunction c 
under O 39, K 1, the applicant omit i 
property w ith respect to which an injunction is prayed 

for is property In dispute In a suit - — -* - * 

the grant of letters of admmistrati • 

that there is any property In d ■ ■ 

regarding title to property, can be 
tlon for probate or letters of ad ml 
application in such proceeding for an order restraining 
certain authorities from making payments o f 
lying with them which aie alleged to apperUK 
estate of deceased and restraining certain per?< 
Withdrawing or receiving payments of the a • . 
money is not one which can be brought within the scope 
of O 39, R. 1. Although the application cannot be 
brought within the scope of 0.39, R 1, a chartered 
High Court is not power]es« to grant an Injunction 
otherwise than in accordance with the provisions of 
° 39, R. 1 jf a proper case is made out. It has an 
Y. D. 1939 — 20 


1 undertaking is forthcoming, injunction should not be 
granted tx parte except in very rare circumstances. 
(Stone C.y. and Bose.J) MADHO RAO NArAYANRAO 
V. YadO Rao Tukaram 184 I C 670>» 

12 B.N 117-1939 NU, 483. 

O. 39, Er 1 and 2 —Lawful extra ic of right— 

If can be restrained — Mortgagor seeking relief under 
Agriculturists' Belief Act— Mortgagee suing to enforce 
mortgage— Latter, if can be reti rained from proceeding 
tenth hi / legal remedy. 

The law fut exercise of a right vested in a person 


J property. ^Insuch. 



i United Province* 
' Junction under 
ague from en- 
J ) PRABHU 


If can be granted. See COURT FEES ACT (aS AMEND 
ED IN BIHAR AND ORISSA), S.7(»p)Ma«,D FCH. ( e ). 

Art. 17- 29 PM.I*T. 855. 

O 39. E 1 — Temporary mi unction — Grant of— . 

JVeeetsity to show pnma fade ease— Interference with 
grant of injunction in revision. 
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0 P. CODE (1908), 0 39, B 1 ICP CODE (1008) 0. 40, E 1 

An applicant for a temporary injunction must show j The Court in a suit on a simple mortgage has jarls- 
that he has a prtma fade case Where the Court grants I diction to appoint a receiver of the mortgaged property 


plication ty dttenaant — Competency 
An application under O 39. R l(<0 C P Code can 
be made on behalf of a defendant who is entitled to come 
to the Court if any such act as is referred to in the rule 
is committed bj the plaintiff (Abdnr Rahman J ) 
SlVAKAMJ ACHI v Narayana Chettiar 

1939 UWN 402 = 49 1W 441 = 
A I E 1939 Mad. 495 = (1939) 1 MU 519 
• ■ 0 39 B 2 — Scope— Suit for declaration and 
injunction— Temporary injunction — Grant of — Consi- 
derations 


will be granted if plaintiff has made out a prtma facte 
case and the balance of convenience 1$ on bis side 
{.Lobo /) dalmia Cement ltd v naraindas 

AIR 1939 Sind 256 

0 39 R 2 — Temporary injunction — Grant of— 

Prt net pits governing 

In a suit for a perpetual injunction a temporary in 
junction is to be granted or refused on a consideration 
of the following points (1) Has the plaintiff made out 
a good prtma facte case? (2) On which side lies the 
balance of convenience ? A person s title to a plot was 
based on a deed of conveyance That deed of convey 
ance gave him a right of passage to certa ' *" 

nature and dimensions of that passage 
tioned in the deed of conveyance Prima 
he was entitled to the passage as it existed 
of conveyance , on the date of the convey 
sage was a passage which connected his 
the road and ran between two compound walls That 
passage was 20 fe«t wide The defendant started build 
ing operations by which he was encroaching upon *•» « 
passage to the extent of five feet 
Meld, that the owner of the plot had every rigt 
say that having made out a prima facte case he 
entitled to a temporary injunction (Lobo /) BRIJ 
LAL JAGAN NATH V J R SUKIA 179 I C 626= 

11 E S 143 - A I E 1939 Sind 17 
- O 39 E 4 — Or jet on application to tet attde 
ex parte in) mcttOn — Appealability— Teit. 


order appealable (Stone C J and Bose, f ) MADHO 
Rao NAKAYANRAO i Yado Rao Tukaram 

184 IC 670-12 EN 117-1939 NLJ 483 

O 40, E 1— Appointment of receiver — Equitable 

execution — Considerations See C P CODE S 51 A*tD 
Q 21 R It AND O 40, R 1 1939 O W N 206 

O 40 E 1 — Mortgage timp/e — Suit io enforce 

— R/ce iter—. Power of Court to appoint— Interest, rates 
and faxes t* arrears — If sufficient ground for appoint 
men t of receti er 


I LB (1939) Bom 82=179 10 821 = 
11 RB 265-40 Bom LE 1226= 
AIR 1939 Bom 51 
O 40 E 1 — Mortgage suit — Suit on simple 
mortgage — Appointment of receiver — Powers of Court 
The Coart undoubtedly has jurisdiction to appoint a 
receiver in a simple mortgage suit but whether it will do 
*-o must depend upon what is just and convenient 
in each particular case having regard to the reason for 
which he is appointed, to the precise nature of the 
security in the particular contract whereby a simple 
has been created and bearing m mind the 
imposed by sub rule (2) of O 40 R 1, 
* The fact that interest on the mortgage debt 
rrear, or substantially in arrear, can 
a factor in deciding whether a receiver 
appointed the fact tha* the security Is 
likely for any re 'son to become insufficient may be 
another factor, but the governing words of the rule are 
whether It is just and convenient and in deciding this 
matter due weight must be given to all relevant conside 
rations Including those mentioned in sub rule (2) of 
O 40 R 1 It can never be Just and convenient to 
appoint a receiver for the sole purjxise of taking posses 
sion of rents and proSts unless they have been expressly 
made part of the security for the debt by the instrument 
creating the mortgage even If having done so the Court 
could pot the receiver into possession 

Bi U J — A receiver can be appointed in a simple 


■ 11 O 40, E 1 — Receiver —Secret agreement with 

judgment debtor — Fraud on Court — Enforceability 


against the judgment debtor declared a charge on cer- 
tain properties and lien on some insurance policies but 
did not provide interest on the decretal amount Decree- 
I bolder was appointed as rec*iver to take charge of the 
properties and to collect insurance money In course 
r " ‘ 1 ’ « Companies made an 

the judgment debtor 
■ ■ Her requested the 

■ ■ decretal amount with 

- receiver accepted the 
agreement but did not commnmcaie it to the Court. 
After the money was realized and paid into Court the 
decree-holder receiver asked to be allowed to deduct 
interest as per agreement This being disallowed be 
filed a suit to recover the amount of interest on the 
bans of the agreement 

Held that as under the agreement, the r» eiver on 
doubtedly got something more by way of interest to 
which he was not entitled under the decree It was his 
doty to report the agreement to the Court and get It 
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0. P. CODE (1908), O. 40. R. 1. 
ratified. As the agreement was kept from the know- 
ledge of Coort It amounted to fraud on Court The 
agreement thus being not enforceable at law. claim for 
interest could not be sustained. (,i Iculy, J ) A U.U. 
R. M. Chetoar Firm ». naw Eu IIuke 

183 LC. 868-12 E E. 117 = 
A I.B. 1939 Bang. 217. 

— O 40. B. 1 —Right! of fartit i dectaed by trial 

Court— Property if in medi o— Receiver if can be 
affiliated pending a fifieat. 

Where during the course of trial a receiver 
pointed and a decision is given by that Court a 
rights of patties, the property can no longer be . 
be in medio and as <uch there is no justification 
appointment of a receiver pending appeal. / 
Hasan and Yorle, J J.) BlSHfcSMAK SlNGH r JADU 
NATH SINGH 179 10 215 = 11 B 0. 154 = 

1939 AWE, (C C.) 21-1939 0 W.N. 69 = 
1939 OA. 113-1939 OLE. 6 = 
A I B. 1939 Oadh 94. 

- ■ O 40, B 1 —Rights of fames a ended by trial 
Can't — Reseller if can be appointed in pending appeal. 

When there has been a dea*ion on the merits decid- 
ing the rights of the parties in the respective properties 
concerned, the property cannot be said to be any longer 
'in medio. A receiver cannot be appointed where it 
— — — u a— «Aa —all al al«nuwna_tlie .possession of the 


0. P CODE (1908), 0. 41, E. 10. 

Chandra Nag v. Rati kanta. «CWK 1139 = 
AIR. 1939 Cal. 711. 

O. 41, B. 1 — Scope — Order under S 47, C. P 
Cede — Appeals by same party and against same respond 
dent — Copy of order filed in one appeal only — Suffiet- 
ency. 

O 41, R 1, C. P. Code, does not expressly require 
that a copy of an order which has the force of a decree 
but which Is not a decree shall be filed with the memo- 
latogous 


f o 




Col. 3t0-2nd Case. 

Read O. 40, R. 1 (2) for O. 41, R. 


183 IC 16 = 12 BO 16 = 1939 O A. 544= 
1939 O.L R. 461 = 1939 A. W R (O C ) 88 = 
A I.R 1939 Ondh 229. 
0 41, B. 1 — Appeal improperly presented ad- 
mitted by Court— Power to dismiss it at later state. 

Per Sharfie, /.—If a memorandum of appeal bad 
been improperly presented by one 


appellant 

" ■ copy of 

, . u There is 

no reason why the appellant should be obliged to file a 
cop) of the judgment which is already on the record in 
the analogous appeal and which is available for use in 
both Ihe appeals. (Agarwata, /.) BODH NARAIN 
Mahton v. JAIHORI Mahton 20 Pat L T 801. 

O. 41, B. 1 (2) — Construction — 1 Whom any 

Party to the suit has not a present right so to remove " — 
Meaning and elect of. 

O. 41, R. 1 (2) is an enactment for the benefit of 
third parties and means that the wide words of sub rule 
(l)ofO 41. R. 1 are not to be construeJ to justify 
the Court In removing from possession or custody of 
i got a good title to such 
t the parties to Ihe suit. 
» the suit has not a present 
1 (2). an whom no party to the 

jve. The provision is ex 
abundant i eautela. (ifeaumont, C.J and Sen, /.) 
DaMODaR v. Radhabai, I.LB (1939) Bora 82 = 
179 1.0.821=11 BE. 265 = 40 Bom LB 1266 = 
A I.R 1939 Bom. 64. 

O 41, B. 6— Stay order— IV hen comes to an end. 

A stay order is automatically vacated the moment the 


Apprentice practitioner presenting memorandum wit A 
out Signature and permission of senior counsel. 

Where the memorandum of appeal was signed only by 
a newly enrolled practitioner who was working as an 
apprentice with the senior counsel engaged by the appel 
lant and the memorandum was presented by the appren- 
tice without the signature and permission of the senior 
counsel. 

Held, Ibat there was no prop* 
memi randum of appeal (Bktde 
Gobinu Ram 179 I C 

41 PEE. 327= ■ l 

■ ■ — O 41. B. 1 — Vispenssng with copy of fudgment 

appealed again it — Written order— If necessary. 

Under O 41, R l.C. P. Code. ■* ■ * " * 

may, in a fit ea«e dispense with 
tnent appealed against The rule • 

Court must record an order di-pei 
went The absence of a reco ■ " 

therefore necessarily show chat no , • 

may be presumed from the dr cum . • « " ■ 

the dispensation had been grantee. . - ' , S . ■ 1 


P. Code, the 
f sale on such 
> limit to the 
but it has no 
•- ( Burn and 

Stodart , //.) RUKMANl AKIMAL v SUBKAMANIA 
SASTRICAL. 1939 MWN 1154=60 L.W 645. 

0. 41. B. 10 — Security for costs — M'rf fact of 

appeal being in forma pauperis — If a sufficient 

It is an established rule of law that poverty is no 
ground for demanding security from an appellant, so 


193y O W N . Ib2= 1939 O A. 2a3. 
— O. 41, B. 10 (2) and B 17 —Applicability— 
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0. P. CODE (1908), 0 41, S, 10. s ' 1 

restore it would not come under R. 19 of 0 4* 
it would not be appealable {Ismatl, /,) 

Kuer v Srihhar Misir. 

1939 AWE (EC) 739“1939 A L . 

A I E 1939 All 783 
1 -0 41, R 10(2 ) — Reliction of appeal under — // 

appealable 

An order rejecting an appeal under O 41 R 10 (2), 
C P Code for failure to furnish secun’y for the co<ts 


1939 A WE (HC 1739-1939 A L J 998 = 
A.IE 1939 All 733 

0 41 E 17 — Dismissal of appeal — If for 

ele fault — Test— Appearance, meaning of. 

Where an appeal is adjourned for a short while to 


With costs’ it is clearly an order dismissing the appeal 
for default Appearance in the legal sense means that 
a party or somebody on his behalf either expressly m 
words or by his conduct demands an adjudication fiom 
the Court ( Allsop , / ) ALLAH BUX v BUDHA 

t 183I C 453-12 RA 141 = 


| C. P. CODE (1908), O 41, E- 22. 


join S as respondent bat obviously after the appeal 
against S was time barred: 

If eld, that the appeal was incompetent because the 
prayer o f G in the second appeal being the restoration 
of the trial Court's decree he could not succeed in the 
— 1 ** — — j — ... and since the 

aid not after- 
IR 1927 P. 
l. ( Hackney , 

’ ■ ■ " ■ THAN HMO. 

I 182 1C 1005 = 32 RE 43 = A.IB 1939 Bang 213. 

O 41, B 20 — Contesting respondent added in 

time — Party supporting appellant — If can be added 
after l imitation 

Where the real contesting respondent in the case is 
ler parly who is through- 
and is interested in the 
added as a proper parly 
the period of limitation 
has expired (flWr /) RAM Rattan v FaZALHaq. 

41PLE 816 = A IE 1939 Lab 346. 

■ — Q 41, R 20 — Omission of a party’s name from 

decree— Not noticed in appeal — If can be added in 
second appeal. 

Where the Zamindars were left out from the decree 


O 41 B 19 and S 161 — Dismissal for default 

— - Delay in filing application for restoration — Condona- 
tion — Powers of Court 

Where an appeal has been dismissed for default, an 


O. 41, E Insufficient cause — Restoration of \ 

appeal. 

Where an appeal which was 6xed 
certain date as last on the cause list 
earlier part of the day and dismissed 
within a few minutes of the dismiss 
for restoration was made, supported 
which it w as stated that the appellant 
Bent as he was attending another case 
at the time, and that his pleader 
Court room In the earl er part of the 
that the case was last on the Jut, x tJ t , 


sng of appeal— Grounds for setting aside ex parte 
decision against him 

An applicant under O. 41, R 21, C, P Code, who- 
admits receipt of notice is obliged like an applicant under 

•" 1 * ' ■ * ■ ented by sufficient 

i nates a Iyer v . 

- . • ■ 60LW. 516= 

■■ ■. \ 939) 2 M L J. 668. 

■ ■ ' ncompetent — Cross 

• 6/ections — If enn A* entertained. 
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C. P. CODE (1908). O. «. R. 22. C. P. CODE (1908) O. 41.E, Z7. 

Held, that the claim to relief was founded opon reopened when the case comes back, from the lower 
different grounds from tho«e upon which the trial Court to a Court of co-ordin ate jurisdiction in appeal 
Court's decree proceeded, and upon principles different against the decision after remand But if at the time of 
fromtho'e which underlay the relief given by the remand no final decision is given on a point though 
-decree. The case came clearly within the condition some observations only are made in respectofit.it is 
imposed by the concluding words of sub-rule (1) of open to another Bench when finally determining the case 
R. 22, "provided he has filed such objections in the to come to its own conclusions on it (Ufa homed Noor 
Appellate Court, etc., etc./* and R 33 could not-rightly and Dhailt, JJ ) BarabONI COAL CONCERN. LID. 
be used in such a case so as to abrogate the important r. Ram CHANDRA MaKWARI. fi£R 664 = 

condition which presents an independent appeal from 181 1.0. 721 = 11 B.P. 626 = 20 Pat L.T 685= 

being in effect brought without any notice of the A.IB 1939 Pat 580. 

grounds cf appeal being given to the parties who O. 41, R. 23 — Order of remand — When not 

succeeded in the Couit tclow. {Sir George Hanktn.) / uiti/Sed . 

1, - . *•,«. t>... u>ir 1 «i»iiruimi a «-•«» remanded under O 41, R 23, C. P. 

Court from whose decree an appeal 
csed of the salt upon a preliminary 
rial Court has considered and deter- 
necessary for the disposal of the 
the case on merits, and further 
there is sufficient material earning on the file on which 
the appellate Court can itself dispose of the appeal filed 
before it, an order of remand is not justified. ( Abdul 
Qayoom, C.J. and Ktchlu, /.) SOLA SHEIKH V. 
Swami RESHA KOUL. 41 P.L E J SsK. 43. 

r% Ai T» o -r r\.s.~ 

. before 

wer of 

■ . • li'-pos- 

■ . quired 

The 

.. •• • union. 

• *■ . *. ■ ■" • ‘there 

O. 11. B. I 

remand— "Preliminary point ” — / 

The only meaning that can pr 1 ■ 

words “preliminary point" in O. 
is any point the decision of w hi; 
for the full bearing of the suit 
only on the strength of a finding 
the questions of fact have not I* 
reason of that finding, the suit must be deemed to have 


ft/39 0 A. 2'.\1 =1939 0 LH 128= 
1939 OWN 216 = 11 RO 244= 


appeal — Suhiefuent netiee fixing date of Searing — Time 
(or filing of eroil-'iiectioni— Starting point. 

Where a notice was issued to the respondents merely 
informing them that an appeal had been preferred in the 
ca<e by the other side, so that they might appear to take 


O. 41, R. 23 and as such 11 can be nothing other than a 
remand made In the exercise of the Inherent powers of 
the Court An order of remand made In the exercise 
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0. P. CODE (1908), O. 41, R. 27. 

examined by the Court It is no part of the duty of the 

Court nor Is it necessary for the Court to act the part 

of counsel for either of the . J * * l “ 

further evidence on a poi< 

already been introduced is a 

dence to be adduced Such 

for the Court to pronounce 

must pronounce its decision 

Rule 27 of O 41 is to be ap ■ 

considering the case •- 1 1 J * 

grasp the significance 

for decision of the ca* 

been btooght or wh 

which shows that its true significance has not been I 
understood In such a ca* — " '• 1 l " ' 

it is necessary that further 
to elucidate the point 1 • •• 

Nyein V Maung Tha S • 

HER. . 

O 41, E 27— Non examination of witness by 
trial Court on ground of his bong counsel in ease — 
Appellate Court recording his evidence — Propriety 

Where a Barrister who was an important witness to 
the proceedings at the time of registration of the adop 
tion deed, was tendered as a witness at ihe trial but 
refused by the trial judge on the ground that he was 
engaged as counsel in the case, the Appellate Court 


C.P CODE (1908), 0. 41, E. S3, 

J.) Parawa Sangappa V. Rayangouda, 

41 Bom L E. 841= A I E 1939 Bom. 401. 


the reasons for 
d, result in the 
( Agartnala , /.) 
1 • ’ 1 1 6 C L T 32. 

• O 41. E 33 — Alteration of decree m favour of 

• lent 

the 

(Agarwala, /) HARI MOHAN OjHA V BANSDHAJ 

PathaK 184 IC 137 = 12 E P 220 = 6 BE 23 

0. 41, E 33 — Scope — Party to suit not touted tn 

appeal found not is be necessary party toappeal — Power 
of appellate Court to pass decree in his favour , 

R 33 of O 41 should not be exerci«ed so as to 
deprive a party of a valuable right which he might have 
acquired in con'equence of the opposite party’s failure to 


• O 4i, it II —Aon pi MjMtWVM til tOWt.1 comic 


- 0. 41, R. 27 — Non production in lower Court — 

Add 1 1 tonal at dence — Admissibility. 

Where the additional evidence which a party wishes 
to produce was in his possession at the timewhen he 
gave evidence In ihe Inal Court and no 
assigned as to why this evidence was not 
he cannot be allowed to produce it in 
Court. (7V* Chand, /.) PURAN CH„. „ 

BaKSH 184 I C 164 = 12 ED 173= 

41P.LR 388 = AIR 1939 Bah 265 
■ O 41 Er 27 and 29 —Scope— Additional evt 
dence — Almissien of — Pro edure— Recording of rea 


I r» ai t> Scope— Respondent not filing 

to attack findings 
’ode, contemplates modification 
Jellate Court at the Instance of 
- io scope where the respondents in 
the decree of the lower Court 
or when the decree under appeal is not modified In 
appeal. It is not open to a respondent, who has not 
preferred any memorandum of cross objections or any 
appeal, to attack a finding which if reversed would 


O 41, E S3— Scope— Suit dismissed — Appeal by 

one defendant — Cross-ol/ection by non appealing plain 
tifT— Maintainability 

Where an action by a person is dismissed, the appel- 
— •*■*" — J **- n M on -ower to grant him 
• « . mt has filed cross* 



• ■ Tests of a party Im- 
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0. P. CODE (1908), O. 41. E. S3, 
pleaded in the trial Court but not impleaded in appeal. 
If any such order is passed it cannot operate as ret 
/uditata. (Mehta, S. M. and fJarftr, J. At ) MAHABIR 
Singh r. BaU Nath SinGh. 

1939 A.W E.{BK) 102- 1939 EDS 
■ 0 41, B 33 — Suit dismissed against one j 

defendant — Xo appeal er trass al/reito* fitted against 
this division— Relit f against suck defendant in second 
appeal — If tan bt granted. 

Where the plaintiff's «uit against seieral defendants is 
dismis-ed as against ore of them and the plaintiff does 
not prefer any appeal or cross-objection in the loner 
appellate Coatt against the trial Court's decision nor is 
(be point taten as a ground of second appeal to the 
High Coart, it is not proper to gise the plaintiff any 
relief under O 41, R. 33 against such defendant against 
whom the suit was di«mis«ed. (<Vj ikher/ea and Rex 
burgh, JJ .) SURENDRA NaTH GHOSH t. SURENDRA 

Nath (ordar. A.I.B 1939C:’ •"*" 

O. 42 E 1 (All )— If affects second . 

under Agra Tenancy Act See Agra Temanc 
S 264 ANDbCH. II— LIST 2, SERIAL 14 AM 
CODE, 0.42 K I (All ) 1939 A L 

- 0 43 E 1 — Order by Court which , 

decree refusing to amend decree under S. 151 — Appeal. 
See C. P. Code. b. 47. 41 Bom L E. 1170 

— ■ O 43, E 1(J) — Construction and scope— ‘Re 

fusing te> set aside a sale"— Meaning of — Court deelm 
mg to aeeeft bond offering immovable property as 
security mtlead of cask deposit— Refection of application 
to set aside sate— Appealability 


0 P. CODE (1908), O 43. E. 1. 

O. 43, R. 1 (/) (Davis, J.C. and Tyabn , J ) UTTAM- 
chand v. Devdjttaram. I L.E. (1939) Kar 417= 
18010 669 = 11 ES 189 = A I E 1939 Sfnd 62. 
0 43. E. 1 ( Applicability— Appeal— Abate- 
ment — Order refusing to set aside— Appealability, 

O 43, R. 1 (4), C. P Code, applies not only to suit 
but al«o to appeals Haring regard to the proi inons of 

0 22, R. 11, C. P. Code, a suit, so far as abatement is 
Concerned, includes an appeal, and consequently an 
appeal lies against an order refusing to set aside an 
abatement of an appeal (Rowland and Chattertee, 
JJ ) RAM RAN VlJAYA PRASAD SlNCH t> MaDHO 
Turha. 20 Pat L T. 716 = 1939 P W N. 680 = 

A.IE 1939 Pat. 623. 

O. 43, E 1 ini) — Order dismissing petition of 

compromise for default — Appeal 

It is doubtful whether an appeal lies under O 43, R. 

1 (m), C P. Code, from an order di-missing a petition 


O 43. B 1 (u) — Applicability — Remand under 

inherent powers 

An order of remand made in the exercise of the 
inherent powers ot the Court is not appealable under the 
provisions of O. 43, R 1 (Thomas, C J. and yorhe, 
J) •• " ' ' 


■ 0. 43, E 1 (u ) — Order of remand in appeal 

■ . under S 104 — Appeal. 

, . No appeal lies from an order of remand passed in an 

. , appeal submitted under S. 104, read with O. 43. 

Code, although the order may have been passed even (Dm Mohammad, J ) TARA CHAND v, ManKU LAL 
before the petition is admitted. An order rejecting the Ram ChaND. 182 I C. 896 — 12 E L 91 = 

petition on the ground that the petitioner tenders a A 1 E 1939 Lab 65. 

draft bond offering immovable property as security O. 43. E 1 (w) — Order granting review — 


O 43 E. 1 (i)— Order dismissing application <>“' jurisdiction if on this ground alone, it sets aside an 

under O 21, R 90-Appeal— Limitation-Starting order of the lower Court granting a review 7 Rang 187, 
faint. Poll. (Mya Bu and SAirpe, JJ ) MA LON v Ma MYA 

An order dismissing an application to set aside a sale May. 179 IO 916 = 11 EB 363 = 

under O. 21, R. 90. C. P Code, being itself an order A 1 E 1939 Ka bg 59. 

refusing to set aside the sale, * ' =*•»•> - — n so tr i fw 1 — — 

1 (/) would lie against it and ■ 

confirmation of the sale pas 

limitation for the appeal woi t e 

the order dismissing the application and ‘ the execution of 

date confirming the sale. (Muiher/ea, _ • ■ ' within the mean* 

CHARAN NAMAtUDRAf. MAHENDRA CH/ * ■ ire an appeal lies 

43 C lequently it can be 

O. 43, E. 1 (j ) — Second appeal— Order setting attacked upon any ground which the appellant chooses 

aside execution sate — Reversal on appeal — Second appeal \ to talte. and not merely on the limped grounds mention- 
‘Competency , ,, »,« 

Where an order pass* ■ 

aside sate is set aside in a. a _S? _ - “‘i, 

lie against the order in . * ■ ■ 4‘ A .1 1 a . 
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I O 43, I 1 (t„) — Order granting review lor 
..... I»r.l cio in I— A|f>ea| J«C R Code O 43 R \ 
'■•"I 1939 P W N 719 

* , , P ®2, R. CO (Rangoon)— Extension of lime ftr 

furiiMtiS setmlly— IV m»« «f Utah Court Set C p 
Uinir, O 45, R 7 1039 Rang LE 668 (PB) 

— -Hch II para 1— Private reference in pending 
•nil— Award, If irirnprom|<e See C P COHE O 23 
** 1 j 039 Rang LB 280* (FB) 

i; i H C n P rar . a , I—J'cope— If subject to O 32, 
” i 11 I'AtiRlon —Reference lo arbitration 
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0. P. CODE (1908), O. 41, R. 33. 
pleaded in the trial Court but not impleaded in appeal. 
If anj inch order it pa*.«ed it cannot operate as ret j 
I adnata. \Mtku, S. M.and Harter, J. M ) MaHABIR ] 

Singh t Daij Nath Singh. 

1939 AAV E. (B.R ) 102- 1939 E D. 8 

O 41, E 33 — Suit dismissed aeamit cue 

defendant — AV appeal or cron obtettien ft ltd against 
tin de.uion — Relief a (at nit tuck defendant in it. end 
Of feat'— If tan be granted. 

Where the plaintiff's suit against several defendants is 
dismissed as against ore of them and the plaintiff does 
cot prefer any appeal or cross-objection in the loner 
appellate Coart against (he trial Court’s decision nor is | 
the poirt taken as a ground of second appeal to the 
High Court, it is not proper to give the plaintiff any 
relief under O 41, R. 33 again**. such defendant against 
whom the suit was di»mi“ed. (Mukier/ea and Rex 
burgh, JJ ) MJKIMISa NaTH GhOSH t. SURFNDRA 
Nath JORDak. A.I.B 193” “ * 

O 42 E 1 (All)— If affects seco . ■ 

under Agra Tenancv Act See AGRA TeNA" ■ 
s. 26tANt>bCH II— lp-t 2, Serial 14 ■■■ 

CODE. O. 42. R l (All ). 1939 A h J 692 

• O 43, E 1— Order by Court which passed 

decree refusing to amend decree under S lSl— Appeal. 
See C. p. CODE. S. 47. 41 BomX E 1170. 

0 43, E. 1(J)_ Construction and e ope— "Re 
fusing to set a tide a safe'"— Meaning of— Court deelsn 
sng to oeeept bond offering tmmnabfe property as 
security instead of calk deposit— Re/eetion of application 
to set ande tale— Appealsbthl y 

So far as applications under O. 21, R. 90, C P. Code, 
are concerned, there is no distinction between an order 
On the application and an order declining to entertain 
the application. A reaction of the application to have 
a sale set aside is not any the less a refusal to set aside 
the salt within the meaning of O. 43, R. 1 (/), C. P 
Code, although the order may have been passed even 
befoie the petition is admitted An order rejecting the 
petition on the ground that the petitioner tenders a 
draft bond offering immovable property as security 


0. P. CODE (1908). O. 43, E 1. 

O. 43, R. 1 (/). ( Darns, J.C.a”d Tyab/t.J ) UTTAM- 
chand r. Devdittaram, I L.E. (1939) Kar. 417** 
1801,0 669^11 ES. 189 = A IE 1939 Sind 62. 
" — O 43, R. 1 (b) — Applicability — Appeal— Abate- 

ment — Order re fun ng to let aside — Appealability. 

O 43, R. 1 (*), C. P. Code, apphes not only to suit 
but also to appeals. Having regard to the provisions of 
O. 22, R 11, C. P. Code, a suit, so far as abatement is 
concerned, includes an appeal, and con'equently an 
appeal lies against an order refusing to set aside an 
abatement of an apjreal. (Rmsland and Chatt/rfee, 
JJ ) Ram Ran Vijaya Prasad Singh v. Madho 
TURHA. 20PatLT. 715 = 1939 P WN, 680~ 
A I E 1939 Pat 623. 

O 43, B 1 Id) — Order dismissing petition of 
compromise for default — Appeal. 

It is doubtful whether an appeal lies under O. 43, R. 
1 («), C P, Code, from an order dismissing a petition 


there. (Derbyshire, C.J. and Naum Ah, J ) SURAJ- 
mall Keshan t. R A Wood 43 0.WN. 1113. 

O. 43, E. 1 (u) — Applicability — Remand under 

inherent pozvere. 

An order of remand made in the exerci-e of the 
inherent powers ot the Court is not appealable under the 
provisions of O, 43. R 1 ( Thomas , C.J, and Yorke, 

J) ~ ’■ 


O. 43, R 1 (u ) — Order of remand tn appeal 

under S 1Q4— Appeal. 

No appeal lies from an order of remand passed in an 
appeal submitted under S 104, read with O. 43. 
(Dm Mohammad, J ) TARA CHaND v MaNKU Lal 
Ram Ch and. 182 1 c 890 - 12 R h 91 = 

A.I E 1939 Bah 65. 

O 43, E. 1 (W ) — Order granting revtexv— 

At.*—! — ft— ."mis 


with the provpions of O 47, R 7(1). 
t bearing in mind the provisions of O. 47, 
application for review, it cannot be said 
the provisions of O 47, R. 4 merely 


04 AND V*. 

O. 43. E. 1 

under O 21, R. 
point. 

An order dismissing an application 
under O. 21, R. 90, C. P C J - *" 

refusing to set aside the sale, ■ . . 

1 (/) would lie against it and • 

confirmation of the sate pas 

limitation for the appeal wo ■ ... : 

the order dismissing the application and not from the ( determination of a question relating to the execution of 


:t aside a sale j May. 


179 IC 946 — HER. 363"- 
A IE 1939Eanir Ko 
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0 P CODE (1908), .43 B 1 

O 43, E 1 (w) — Scope — If sub/ eel to O 47 ,R 7 

—Order granting review for sufficient ground— 
Appealability 

An appeal under O 43, K 1 (wj, C P Code 
tncted by and is subject to the provision* of O 47 
C I' Code, as 1 an order granting an applicant) 
miew can be oby-cud to only on the three grounds 
specified in O 47, II 7 and no oiher An order grant- 
ing a review merely for sufficient ground is not appeal 
able (Lowland and Cmiter/i, JJ) llARBALLALH 
i’KASAD V jAGBALLAVl KASAI) 18 Pat 777- 

20 Pat L T 859-1939 PWN 719 
0 44 E 1 (Allahabad) — / roeeedtngt under 
—Respondent tf entitled to be heard on the merits af 
the appeal 

A respondent has no right wha‘* ta •— *•••, ■> — 
the merits of the appeal at any sU • • 

under O 44 R 1 C P Code 
as to the pauperism of the ap] 

Verma, JJ ) RAM KaU ASH ■ • 

SaKAN 1939 ' i* . 

1939 A hJ 090- A I B 1939 All 715 
0 41 E 1 Proviso — Ae/eetion of application 
— Court It bound to hear arguments prsor to 

All that an appellate Court is required to do under 
O 44 It 1 Proviso C I Code is that it should peruse 
the application f >t leave to appeal as a paper and the 
Ju Jgment and deerre appealed from It cannot be held 
that an appellate Court must hear arguments in support 


0 P CODE (1908) 0 45, B 7. 
ft 9—C. P Code, O 52, R 66 ( Rangoon ) 

The High Court has power for cogent reasons to 


1939 EangIiB.668(r.B) 

| O 45 E 7— bcope — Powers of Court — Appli- 

| cation by sobciior of successful respondent for payment 
of deposit towards fees due from respondent — Powers of 
| High Court to order See SOLICITOR AND CLIENT — 
AGREEMENT FOR REDUCED FEE 41 Bom L K 410 

| 0 45 E 7 — tape — Privy Council A ules R 9 

I — Pxtennon of time for security — Discretion of Court 
—Limits to power of Court 


of time is strictly limited and it would require a strong 
case to induce the Court to hold that justice requires an 
extension of time beyond the limit speclfed in that rule 
(/ieaumont , C J anitVadia j) SHANKAR v P01TA- 
BA! LLB (J939) Bom 656 = 41 Bom L.E 947- 
A I E 1039 Bom 483 

0.45 E 7 andP 0 Bales E 9 — Time for 

furnishing security— Power of High Court to extend. 


1038 OWN 1240 
“0 45 E 4— Applicability — Conditions— Two 
different luiti having but one common question between 
them tut hiving oiher different queitioni alio — Joint 
trial— Separate tudgments — Appeals — Joint hearing 

and single sudgment—Cot toltUati n for purposes of 
appeal to Privy Council — Permissibility — Dneretien 
of Court 

O 45 K 4, C P Code requires that the questions 
for determination in the several mils sought to be con- 
solidated shall substantially be the same The fact that 
there is one common question does not entitle an appli 
cant to an order for consolidation when there are other 
question* which are not common The basis of an 
order for consolidation muft be that the several suits 


/ , v, l vjxie oeyorui me periods mentioned uieretn 
| The provisions of I< 9 are wide and general in their 
terms The discretion conferred should be exercised 
only In exceptional circumstances and where anexten 
i sion is clearly supported by considerations of justice and 
equity ( Thom C J Rachhpal Singh Collstter, 

All top and Conga Math, JJ) BlSHNATI! SlNGH V, 
COLLECTOR OF IIENARES 

1 BE (1939) AU 640-1939 OLE 291- 
181 1 O 378 — 11 B A 6G0-1939ALJ 278- 
1930 A WE (110 ) 322-1939 0 WN 366- 
A LE 1939 All. 299 (F B ) 

0 45, E 7, proviso— Application for permit 

non to furnish security otherwise than in cash or 
Government securities —Time for making 
Under O 45 K 7, C P Code, an application for 


dating the two appeals Totalling the values pla 1 1 on 
the respective claims the suit*, if comoli fated would 
comply with thecondit on with regard to value 

UeU, that the case did not come within O 45 II 4, 
C P Code, and there could therefore be no order for 
consolidation 

field, further, that the Court under the rule had a 
discretion to consoidate or not and was not *■ “ J 
to grant an order of consolidation as of eoune ■ 

C J and Somayya^ J ) IlAl ANArAVVA ^CHf 


(1939) 2MLJ 621 

0 45 E 7(1 )—Ai applied to Federal Court 

appeals — * Date of the decree ’ — Meaning of 

The phrase dale el the decree" in O 45, R 7 (I) C. 
1* Code, as applicable to Federal Court appeals means 
the dite which the decree bears or the date upon which 
the judgment was pronounced The starting print of 


■■ • : ■ •■ ■ ■ i: ■ - 1939 PWN 807-20 Fat LT 005- 

V ; .. i - • ■ \ : a in nmpat cc7(FB) 

■ ■ ; *• ■ . (as amended In 1920), O 45 E 7 (1)— As 

- q 45 jj 7 Pit en lion of time for furnishing I applied to Federal Court appeals — Time for deposit of 

Security Power of High Court— Privy Council Rules,' printing ikargn— Powers of High Court— Sufficient 
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C. P CODE (1909), O 47. 

grounds for extents on — Order in Council of 1920, R. 9 
— Aff/ica'tlitf to Federal Court appeals, 

Harriet, C. J and Fail 4lt, J,— Under O 45, 
R. 7 (I). C. P. Code, as amended by Act XXIV 
of 1920, the printing co'ts have normally to 
be d'fO'i'ed within ninety days An eaters on of time 
nay be granted for deposit of priming charges after the 
expiry of 90 days upon cause beirg shown, but such 
extension of time cannot exceed 60 days, and if this 
farther p*tlod of 60 dajs has elapsed, the Coutt has no 
power under the «ule as it stands to grant further time. 
The words are mandatory and limit the discretion of the 
Court, bo far as appeals to His Majesty in Council are 
concerned in view of the language of R. 9 of the Order in 
Council of 9ih February, 1920, the High Court has 
power in proper cases to extend time for making deposits 
of printing co»ts beyond the limits fixed by O. 45. R. 7 
of the Code of Civil Procedure The word ‘‘Code’* in 
0 9 R 1 of the Federal Court Rules means the Code 
as amended or modified by any Order in Council and id 
particular as modified and adapted by the Governmen* 
of India (Adaptation or Indian Laws) Order, 1937. 
Since O. 45, R. 7, C. P Code, has teen modi- 
fied by Order in Council of 9th February, 1920, 
pawer is also Riven to the Court in relation to 


C P CODE (1908), O 47, R 1 
If owing to a misapprehension the counsel for the 
respondent to an appeal dots not urge all his arguments 
in support of the finding of ihe trial Court in favour of 
his client, and an erroneous impression is created in the 
mind of the judge that counsel had no arguments to 
urge to meet all the points raised by the appellant’s 
counsel, that would be analogous enough to an error 
apparent on the face of the record to be a sufficient 
reason for review under O 47, R. 1, C. P. Code. There 
is a power of review in cases of mistake of counsel or 
mi-take of the Judge leading to eiyors in the judg- 
ment though not apparent on the face of the record. 
{Patonah Satin, J ) GOVINDACHETTIAR v, VaRA 
DAPPA CHETTIAR. 6OI1W 668 = 

1939 M W N. 1080 = (1939) 2 M L J. 809. 

O. 47, B. 1 — Applicability — New and important 

matter or evidence — Error or mistake apparent on face 
of the record — Meaning of — Appeal — IVmis'a) ifor 
failure to file appellant's list — Application for restora 
lion — If one for review — Power of Court See C. P. 
CODE. S. 151 1939 P.W N. 832" 

A I.R 1939 Pat 678 (F.B ). 

0. 47. B 1 — Error apparent on face of reccrd— 

Meaning of. 


misunderstanding as to what business would be transact- 1 
ed in the office of the Court during the vacation, and 
where the appellant is under the impression that it would I 
be enough if the money is deposited on the reopening | 


li at a, = A 1 at 1wj:> oum IS/. 

— O 47, B 1 — Ground for review — Decision wrong 

on r tents 

The words "any other sufficient cause" in R. 1 of 


issued as to what the Court will or will not due during I 
the vacation, a litigant cannot be blamed If he honestly 
believes that he could deposit the money on the reopen; | 
Ing day of Ihe Court. 

Agarwila, J , — Neither R. 9, nor any other rule of the 


AJ.lt. 1939 Lab 46U. 

O 47, R 1 — Ground for review — Different views 

on question of law possible. 

Where the utmost that could be said Is that a differ- 
ent view on certain questions of law is possible, and 


Court itself 


■ O 47— Construction —Power of succeeding Judge 
to review order of predecessor— Limits— S. I5t — Scope. 
See C. p. Code, S. 151 . ILE. (1939) Ear 330. 

• — O 47, B. 1 — “Any other sufficient r colon" — Mis- 

apirthmston of counsel leading to omission to argue 
certain points in appeal — Erroneous impression in 
Judge's mind — If ground tor review of tudgment. 1 

Y, D. 1939 — at 


1 — Ground for mirj — Erroneous 
ew of law— Refusal to consider finding of foe’. 

Where a Judge erroneously came to a conclusion that 
he was bound by the finding of facts of the lower Cojrt 
and which was tantamount to a refusal to consider the 
question of fact. 

Held, that there was sufficient cause for a review. 
(M>a Bu and Sharpe, JJ.) MA LON f. Mt MYA 
MAY 179 I 0.916=11 BE 363 = 

ALE 1939 Bang. 59. 

O 47, R. 1 — Ground for review— Failure of 

Counsel to lay apposite law. 

The mere failure of a Counsel to lay apposite law 
before the Court is by itself no ground for a 
under 0. 47, R. 1, C. P Code. { Abdul Qay 


is closed for judicial business will not I _ 
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0. P CODE (1908) O 47. R 1 

and I fa nr /) BhaGAT RADHA KlSHAN v LLOYDS 
Bank Srinagar. 41PLE J.&K 89 

• O 47, E 1 — Mistake — Name of necessary party \ 
wrongly giten 

In a case where the Zamindar was a necessary party 


C P CODE (1908), Sch II, para 14 

69CLJ 573“ 43 OWN 013° 
A I E 1939 Cal 628 

O 47, E 4 (2)(b ) — ‘ Strict proof " — Meaning 

of 

The phrase “strict proof” does not refer to the suffi 


Singh v Kesari lal 1 . ■ . 

1939 > ■.. . ' . 


— O 47, B 1— AYm«o — Co , ■ ' 

Application for review is one of the three remedies | 4) 47, B 7 Appeal — Order granting rmrw on 


furtuttctton obvious on me / ace oj tnt rtcora — t li tan 
(or renew 

Where there is an error of law, which obviously and 
without research into the rulings involves a lack of 
jurisdiction to pass the order of which review is sought 
is eminently a case in which the error, though techni 
cally an error of law is apparent on the face of the 
record and thould be corrtcied at the earliest possible 
time without driving the parlies to the expense of an 
appeal or revision pen ion to which there would be no 
answer 45 M L J 309 46 Mad 955 and AIR 1935 
Cat 153 Foil Word snort h J ) VENKATARAYULU 
Naidu j Venkata Kattamma 

49 LW 147 = 1939 MWN 443° 
AIR 1939 Mad 293-(1939) 1 MLJ 120 
O 47 E 1— Renew— Evidence at to terxict 

Untrustworthy— Power to restore 

Where the evidence of ihe peon who eSected the 
service is found to be untrustworthy, the case should be 
restored and retried on the merits ( Marsh S M and 
Mehta J M) MAHOMED NURUL. ABEDIN V SHAH- 
2ADI 1939 A WE (BE) 68 

0 47 E 1 — Scope— Review— Grounds f - 

Sufficient reason— What amounts to 

A review is permissible under O 47, R 1 C 
Code if there is " ' ' J 

record or someth i 

Chatter/t, JJ ) . ■ ■ • 

Prasad 


grounds mentioned in O 47, R 7 ( Fatl Alt and 

James jj't KESHAS PRASAD M AND A hr JANESH 
war Prasad Mandal 6 BE 680 = 

HEP 588 = 181 1C 465 

O 47, E 7— Scope— If restricts right of appeal 

under O 43 R 1 (w)— Order granting review for 
sufficient ground— Appeal See C P Code O 43 R 1 
(») 1939 P W N 719 

O 62, E 66 (Rangoon)— Extension of time fcr 

furnishing security — Power rf High Court See C P 
CODE, O 45, R 7 1939 Rang L E 6C8 (F B ) 

Sch II para 1— Private reference in pending 

suit — Award if compromise See C p CODE, O 23 
R 3 1939 Bang BE 280 (F B ) 

Sch II para 1— Scope— If subject to O 32, 

K 7 — Suit for partition —Reference to arbitration— 
Minor defendant— Omission to obtain leave of Court to 
enter into agreement of reference— Fffect on award and 
decree based on aw ard See C P CODE O 32, R 7. 

20 Pat L T 170 

Sch. II para 10 — If mandatory 


— Sch II, paras 14 and 15 — frror in law — 

Interference 

j Where the parties considering that arbitrators* know 


The expression “any other sufficient reason" in O 47, 
R 1 C P Code means any other sufficient reason 
analogous to tho s e specified immediately previously, that 
is to say, to excusable failure to bring to the notice of 
the Court new and important matter A Court can, 
therefore, entertain an application 
order on the ground that it was pas 
which was void under S 107 (1) of 
India Act, not having received 
Governor General {Metier and 
STEWART V BROJENDRA KtSHORE 

lit 10 689-12EO Z71-2F,aLJ 112- 


A I E 1939 Cal 567 

—Sch II para 14 (c ) — Award not signed by 

arbitrators on same date — Validity 

The mere fact tha t one of the arbitrators signed one 
day later cannot make the award Illegal when the deci 


Sch II. para 14 (c ) — Supplemental award — 

Validity 
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C.P. CODE (1908). Ech. II, para 15. 

A second or supplemental award given by the arbitra- 
tors m pursuance of a reservation made in the 61st 
award is not illegal, and it cannot be said to have been 
passed by the arbitrators at a time **■•“ *-*>-• 

funilut officio. (Derbyshire, C.J and a 

Mukunualal Fakra«hi v , Proka: ■ - • 

FAKRASHt. 700 L J. 43- A IS 1 

— Scb- II para 15 — Applicability — Statement by 

a referee — Agreement to abide by statement of ipeeified 

The provisions of Sch. II, para. 5, C.P Code, have no 
application to a ca<e where parties agiee to abide by the 
statement of a specified person and he makes such a 
statement in Court. Para. 5 applies solely to th* — ' 
dure of arbitration under Sch. It, S. 20 of the 
Act would apply to such a reference and a* 


C P CODE (1908), Sch. II, para. 18. 
question It also makes no difference if thereby the 
Judge must decide questions which affect his own juris- 
diction because his decision on questions of jurisdiction 


12 E S 75= A I E 1839 Bind 241 iF E ). 
— Sch II para 15 — "Otherwise invalid” — Arbi- 

trator exceeding bis pauerj. 

The words ‘‘or otherwise invalid’ 1 occurring in para. 15 
are comprehemive enough to include all kinds of objec- 
tions Where the objection that the arbitrator exceeded 


1939 ALJ 1 = A.I R 1939 All 176 
Scb. II, para. 15— Award— Order setting a‘ide 
— ReviMon. if lies See C. P. CODE, S 1]5and Sch. 
II. PaKA. 15— Award. 1939 OWN 751. 

— Sch II, para. 15— Award, setting aside of and 
arbitration super»eded— Revision, if lies. See C. P. 
Code. S H5 and *»ch. II Papa. 15. 

1939 O W.N. 716 

Sch II. paras 15 and 16 — Construction— 

Decree fas d on award — Appeal on ground that decree is 
Inzahd — Maintainability. 

The words of para >6 of 5 ! 

are perfectly clear and it would b 
plain language and the obvious 
it were held that an appeal lie 
upon a judgment pronounced a 


41 PL R. 380' AIR 1939Lah'69. 

Sch II. para 15— Fewer of Court. 

Para. 15 of bth. II of C, P. Code does not provide 
for the Court setting aside an award in pait only. 7 he 
fact that the consequence nf setting aside the award is 
an order superseding the arbitration is a strong indica- 
tion that the whole awiard mu«t be»eta«ide (Norman, 
/ C.S.) hlAHO.MED YUSUF V A2IM ULLAH. 

1939 A ML J. 15. 

8eh. II. para 16 — Reference to arbitration — 

Arbitrator, diseot end to be indebted to one of parties— 
Reference, if can be luperteded 

A Court does not act w it hoot jurisdiction in passing 


„ . ' 6 BE. 198= AIR. 1939 Pat 170 

. . . Sch II, para 16— Arbitrator— Font ton of— If 

, ... . * amr 01 of commissioner— Distinction. 

however, the award is accemed.it means that in the The contention that the position of an arbitrator Is 
opinion of the Court it is netiher vord nor invalid, and I'ke that of a commissioner appointed b> Court Is obvr- 
the opimon of the Court cannot be challenged in appeal ° a ''y ""tenable The es-ential d.fference between a com- 
Para 16 merely gives effect to the principle of finalny of mi-Moner and an arbitrator is that the former is an 
awards, and the intention of the Legnlatuie evioently is officer selected and appointed by the Court, in whose 
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a. P. GODE (1908), Set. II, para, 20. 

The stay of a suit under para. 18 of Sch. H, C. P. 


of the suit, there is no occasion for an arbitration, and 
a pending suit between the parties ought not to be stay 
ed in such a case If the plaintiff is not aware before | 
the institution of the suit, that there is a difference 
between him and the defendant or of the nature of the 
difference, he cannot be said to have gone back upon 
his agreement to refer to arbitration or is attempting to | 
go back upon it by rushing to Court Further if the 
basis of the mam defence in the suit is that the contract 
was Induced by either fraud or misrepresentation of the 
plaintiff anc^this question does not come wiihin the | 
scope ot the arbitration clause the rights of the parties 
Involved m the suit should be tried bj the *• — 1 
prayer for stay should be refused (A/itt 
fur Rahman,//} LADHA SjNGH v Jy« ■ ■ 

SlNGHADEO I LB. (19S9) •• • 

70O.L J 148-43.’ . \ • 

— —Sch II, para 20 — Decree passed on unregistered 

private award— 'f nullity — Ext<. tiling Court— If can | 


COMPANY, $ t 

liquidation — Chit fund conducted by company 

— Prtte winner — Sureties giung security to enable 
prtte winner to recent payment and undertaking 
liability for future subscriptions and giving their own 
non-pnted tickets as security for due payment— Default 
by prtte winner — Right to se' off amounts due to sureties 
under their tickets towards subscriptions due by 
defaulter , 

The principle in equity that a creditor is not entitled 
to recover the amount of his debt for which security has 
been given when be is not in a position to return the 
security applies when the debtor and the person giving 
the security are the same person Where the holder of a 
chit in a chit fund conducted by a company bids the 
chit and gets payment of the prize money on getting 
other persons to stand surety for him and those sureties 
give as security their own non prized tickeis in the chit 
fund as *ecunty for the future subscriptions payable by 
the bidder, and the company therefore goes into liqutda 
lion, it is not open to the bidder who has committed 

le amounts due 
h the company 

• ito liquidation, 

■ ■ * • ■ • Bank Subsi- 

diary CO , LTD , SUNDAKA VaRADAN v. MAN! 
A1YAR. BO L.W. 306- A IB. 1939 Mad 915 = 


Court which passes the decree 


immevc 


AIR 1939 Ban g 46. 

■ 1 Winding up — Debt due by company not payable 
in present! — Set-off against debt due to company — 
n.ij . r — - - ' intent of debt due by it— 

- ■ * by him in liquidation 

' fraudulent preference. 
- mpany is not presently 

„ st moneys owing to the 
| company In liquidation If a debtor of a company takes 
bt due by the company, before it 
a set-off of the one against the 
n liquidation proceedings, and it 


on the award and the 
• ’ ntertain 
_ °f the 


paia J »«>» liana uose.jj j MuHaM 


COMPANY — Articles of association — Requirement as , 
to number of managing directors— Appointment of a \ 
lesser number— Effect— Legality of their ads. 

Where the articles of association required that the 
Board of managing directors should consist of a certain 
number, but as a matter of fact a lesser number only is J 


Winding up — Employed s security for good con 

duct — Deposit of security money earning interest— 
Whether trust money — Employee's right to claim prto 
nty — Companies Act, S. 282 B l\) 

Where an employee of a Bank in liquidation applied 
to Court to be paid back a sum of money furnished by 
biro as security for his post, In full, and in priority to 
the claim of any creditor, and on the facts of the case 
the question arose whether the nature of the relationship 
between the Bank and the employee in respect of the 
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COMPANY. 

principle of the general law of traits is that when a som 
of money is handed to another person who accepts it for 
a purpose declared at the time, a binding trust is consti- 
tuted in respect thereof The fact that the person to 
whom the money is handed over happens to be a Bank 
does not affect the pnrciple. Where a trust is complete, 
prori'ion for payment of interest by the trustee would 
not make the trustee a debtor and from the fact of pay- 
ment of interest alone the relationship of trustee and 
eettui gue truit should not be negatived. If the matter 
was governed by the provisions of the Indian Companies 
Act, b 282-B (l).as amended by Act XXII of 1936. 
there can be no doubt that the answer will be that the 
relation between the Bank and the employee is one of 
trustee and tntut gut trust {V tnkot.iramanx Rao, J.) 
GOPALAKR1SHNAN p. THE OFFICIAL LlQlMDA 
TORS, T. N. AND QUILON RANK. LTD. 

1938 M.W N. 1337 “49 L.W. 181“ 
1939 Comp C. 60“ALE 1939 Mad. 337- 



j COMPANIES ACT (1913), S- 28. 

I preference shares had been declared or paid for several 
years prior to the winding op. 

Held. ( 1 ) that the surplus assets mnst be applied in the 
first place in repaving to the holders of preference shares 
the amount paid up thereon and the residue belonged to 
the holder* of the ordinary share*, (»») that the arrears 
of preferential dividends could not be treated as “debts 1 ' 
and therefore to be paid out of the assets of the com- 
pany before the “surplus assets 1 ' were ascertained. 

1 (Iwrt IV, Hums,/) NEW RING MILLS CO , LTD. 
(in Liquidation) In re ILE (1938)2Cal 633« 
179IO 733=11 E.C 609 = 1939 Comp C 128 = 
AI.E 1939 Cal 126. 

COMPANIES ACT (VII OF 1913), S 4 (2 
c ability — Existence ef legal relation between share 
holder, — If nectstiry 

In order to constitute an association within the mean- 
ing of S. 4, the exisence of the legal relation between 
more than tu enty persons giving ri*e to joint rights or 


were made by the prize winner, il the company goes 
into liquidation, the official liquidator of the company 
cannot be held to be disentitled to recover from the 
prize-winner any moneys due from him for future sub- 
scriptions on the ground that the company, by going into 
liquidation, has reached a position in which the securi- 
ties which bad been taken from the sureties cannot be 
returned. So long as the securities ■ 

and have rot been wrongfully deal, 
pany, the mietits would be entitle 
the assests realized, whatever the * 

may be. The debtor therefore cannot claim immunity 1 
from liablhly to pay the amounts due by him. {GentleA 
/.) Mani Iyer v. official liquidator, T. N 
Bank Subsidiary Company, Ltd. 

1939 M.W N. 1193. 

• Winding up — Surplus assets — Preference share- j 
holders— Rights of — Arrears ef * • -* ■* - '• 1 

— Payment of. 

It was provided by the Memor. . 

of a company that the preferenr ■ 

both as regards dividend and cap 
ordinary shares The articles o 
that preference shareholders shoe 
profits of the company, if any, as a . ■ 

a cumulative preferential divide 
annum on the paid up amount of . • ■ ■ 

held by them, and subject to the rights of the preference ] 
shareholders, the surplus profits shou'd be divided 
among the holders of the ordinary shares. There was 
also a further provision that if the company shcnld be | 
Wound up. the surplus assets should be applied in the ; 
first place, in repaying to the holders of preference 
shares the amount paid up thereon, and the residue 
should belong to the holders of ordinary shares. The 
company was wound up voluntarily, aod 00 dividend on 


they 

very 

hare 


1939* Comp C 254= A IP.. 1939 B aeg" 273 

Sb. 4 (5) and 283 — Offences under — Case sent up 

by Police after investigation— Jurisdiction ef Magis- 
trate. 

It is true that offences under S 4 (5) and S 283 are 
non-cognizable and cannot be investigated by the police 


I *1939 Comp 0.*254 -A*IE. 1939* Bang'- 273 

3 21 (2 ) — Undertaking to purchases shares by 
signatories to artnics of association — If money becomes 
due from them 

Though money becomes a debt when it 11 due under 
|K» o.ilrW nf association and memorandum it does nr>t 


Proof— Subscriber for shares in memorandum of 
association — Liability of — Absence of resolution allotting 
tkarei— Effect of. 

A person who subscribes for shares in the memoran- 
dum of association of a company must, by S. 30 vl) of 
the Companies Aft, be deemed to have agreed to be- 
; come a member of the company, and on registration hjj 
name most be entered as a member in the register of 
1 members. But an express allotment of shares 
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COMPANIES ACT (1913), S 38 

necessary in order to give rise to a liability to pay up the 


sufficient lo show that there was any allotment' of 
shares, where there Is no record in the Minutes Book of 


(1939)1 ME J 534 

—— — S 38 — Award of eoslt— •Detention of Court 


20 Pat h T 703 = A I R 1939 Pat 603 

— “S 38 — Delay in mating- appltcatso i — Eff ct of 
A mere delay in making an application for rectlfira 

tion of the register under S 38 of the Companies Act is 
no ground in itself why the Court should not exercise its 
jurisdiction under the section (Wort J) MOHADEVi 
v motikam roshan Lal Coal Co 

6 B R 659 = 181 IC 734=»11 R P 639- 
20 Pat L T 703- A I R 1939 Pat 603 

— 'S 56— AW« lion of share capital— Confirmation 

—Considerations for Court 

It is an elementary principle of law relating to joint 
sto k company that the Court will not interfere »i h the 
Internal management of a company acting wuhln its 
own rightsand in fact has no jurisdiction to do so In 
an application under S S6 the Court i« only concerned 
to confirm the proposed redo non and not the resolution 
passed by the company The validity of the resolution 
cannot therefore be questioned in such apnl '■at on The 
only que tions to be considered by the 
Ought the Court to refuse its sanction 


COMPANIES ACT (1913) 8 153 

under a statutory obligation to pay 5 per cent of the 


] requirement. That being so a company should not be 
allowed to take advantage of its own wrongdoing and 
neglect of the provisions of the Act by demanding the 
share money subsequently (Crutr, J ) IvAMLALSaO v 
KBMEK MALAR 1939 NLJ 305 = 

183 I C 748 = 12 JT 80-AIR 1939 Nag 225 
I — — S 103 — Failure to pav for shares by directors — 
I If renders shares liable to forfeiture 

Whe e the directors who have signed the articles of 
association and memorandum undertaking to take a 
certain number of shares and pay for them, fail to pay 
, for them it does not necessarily fallow that they are 
liable lo forfeiture of their shares (Alt sop J ) VlSM 

waNath Prasad JaLlan v Holyland Cinetone, 
LTD. Benares 1939 A W B (H C ) 746 = 

1939 A L J 950° 1939 Comp C 324- 
AIR 1939 All 739 
— 3 109 — Instrument creating charge— Non 

rerut rati on —Effect 

\n instrument creating charge on the property of a 
corporation, If not registered with the Registrar as 
provided by S 109, is void as against the Official 
Receiver (Lobo, J) Indus Film Corporation, 
LTD , In re 181 I C 681= 11 B S 234- 

AIR 1939 Sind 100 

3 109(1) Cl (f)— Floating eta' St— Meaning 

of 

Where the assets of a corporation are of a fluctuating 
nature and must change from time to time in the 
ordinary cour c e of burners and while taking loan 


reduction is shared by all and is designed to work justly I 
and equitably and where it does not involve diminution I 
of any liability in respect of the unpaid capital or pay I 
ment to any shareholder of any paid up capital and 
there is evidence regarding the loss of capital and non 
representation of available assets there is nothing to 
prevent the Court from confirming such reduction 
(.Shaut J .... 

Burma 

s 

tton—Im 
Of corpor 
The C 


S 140 (3) — Applicability — Refusal by managing 
agent to produce boots before Inspector— Inspector not 
validly appointed— Offence— Lonvschon of managing 
agent — Sustainability — India and Burma (Transitory 
I Provisions ) Order, 1937, para 8 (2) 

| The refusal on the part of the managing agent and 


Corpora i ion In re lolxc w> i'- 

ll B S 234 — A I B 1939 Sind 100 
■ .—5 101(3) —Scope of— Allotment without com 

phance with requirement of S 101 (3)— Legality- 
Company, if can demand share money 
Sub S (3) to S 101 of the Companies Act lays down 
a mandatory requirement The applicant for a share Is 


18310 762=12 BM 371 (1) =1939 M W N 743 = 
40 CrL J 835=1939 Comp C 252= 
A IB 1939 Mad 689 =(1939) ZMLJ 97 

S 163 — Applicability — Foreign C mptny — 

Rank incorporated and aving registered office oil tide 
British India but hiving central e ce in British Indu 
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COMPANIES ACT (19X3), S. 153. 

— Applieati oh under S. 1 53 — Jurisdicti on of British 
Indian ffigh Court— Court”, meaning of. 

The High Court has jurisdiction to entertain an 
appliCa'ion under S. 153 of the Companies Act, at the 
Instance of a creditor or a member of a foreign com- 
pany. A Bunfe incorporated outside British India and 
having its registered office outside British India is a 


eapiesviun c-ouri in uks case ot an unregistered com 
pany including a foreign company would mean “the 
Court in which the said conpany i» liable to be wound 


-3 153 — Applicability — If conhned to company 

i chub it in He court/ of brine wound up. 


COMPANIES ACT (1913), S. 153. 
because the same is not based on correct information as 
to the affairs of the company The Court can call for a 
report giving a fair idea of the affairs of the Company 
and on that information the scheme »s adumbrated or 
with the necessar) amendments can be circulated along 
with the report A Court ought not to decline to order 
a mietmg of the cteditora unless the proposals are 
" ’ 1 ■ ~ ' - r the Companies Act 

’ of ascertained fauts 

■ . - INCORE NATIONAL 

AN LI l^UILUH DANK, LJU , in ft, 

18310 353*12 RM 272= 1939 Comp C 14 = 
1938 M W N. 1313 * A.I R 1939 Mad 318 
*"* * ' ' ■' Court under to con 

the High Court to deal 
,cheme when sanctioned 
■ perative on the company 

. 1 affect the jurisdiction of 

'eniataramana Kao, /,) 

• • ■ ■ ■ . Quilov bank. Ltd, 

• a ,} 353 = 12 R M 272- 

=1938 M W N 1313" 
A I.B. 1939 Mad 318. 
- -3 163 — Jurisdiction — Foreign company — 

Ordtr for winding up mode 6y foreign Court— Apph- 
‘ 1 Indian Court under S. 153 — Com- 

irrant for holding that because an order 


tat nobility. 

Even alter an order for winding up a company has 


deprive cue treuuots oi meiiiuers ul me ngnt once an 
order for winding up is made and place them at the 
mercy of the liquidator who may or may not choose to 


creditors to consider scheme — Considerations for Court \ 
in ordering. 

The Court has to exercise its discretion in making an 
order under S. 153 of the Companies Act. There is a j 
distinction between making an order under S 
and an order under 5 153 (2) when the schem - 
before the Couit for sanction after the approva 
malorityo! the Ccutt. It is very essential 
scheme put forward before the general body of _ c-... j . 
must a* far as possible be based upon correct informa- 
tion ; and any scheme which is approved must primo I 
facie appear to be based on correct information and 
date But that does not mean that an application I 
under S. 153 to call a meeting of the creditors to con- 
sider a proposed scheme should be rejected merely 


going on — win inn evei uiu&e tue s.ijuil gi»v. up im. 
forensic rules whicn govern the conduct of its own 
liouidation- The underlying principle is one of co- 
es of justice 

< RAVANCORE 

. ' . ■ ' omp C. 14 — 

,9 Mad 318. 

S IBS — Notice of meeting served on creditor — 

letter assigning in intereit to debtor of company before 
Ante of meeting— A’tif nee, tf bound by scheme 

• ter the issue of a notice of a meeting to 
me under S 153 of the Companies Act on 
■ ■ body of creditors of a company, one of 
■ his interest to a debtor of the company 
alter the receipt of the notice and before the date of the 
meeting, the assignee is bound by the scheme adopted 
at the meeting and sanctioned by the Court. He cannot 
contend that he belongs to a class of “debtor creditor'* 


S 153 {!)— "Meeting ef Creditors or elan of 

creditor?*— Meaning ef— Meeting of foreign creditors— 
Power to tall. 

The expression “meeting of creditors or class of cre- 
ditors” in S 153(1) of the Companies A ' 

1 Interpreted as comprising all creditors 
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COMPANIES ACT (1913), S 179 j 

whether in British India or outside There is nothing 
to preclude the Courts from directing a meeting of all j 
such creditors The question of principal liquidation 
or ancillary liquidation does not matter ( Venkata I 
ramana Ran, /) TRAVANCORE NATIONAL AND 
QUILON Bank Ltd In re 183 I C 353 >= 

12 EM 272= 1939 Comp C 14 = 
1938 MWH 131S=A I E 1939 Mad 318 

Ss 179 and 183 (5) — Construction and scope— 

—Company — Winding up— Permission to liquidator to 
sell property for price not less than a fixed sum — Con 
tract of sale by liquidator for sum in excess of itipulal 
cd price— Sanction by Court — Sanction acted upon — 


COMPANIES ACT (1913), S 229 

— S. 282 B — Employees’ cash security fund— 

Company depositing same in Scheduled Bank— Latter— 
If becomes trustee See BANKER AND CUSTOMER— 
KelatioNSHIP 1939 MWH 1066. 

S 227 — Scope and effect of — S 57 Prcndcncy 

Tenors Insolienty Act —Distinction — Notice— Rele- 
vancy 

The diSerence between S 57 Presidency Towns 
Insolvency Act andS 227 Companies Act, is that white 
bona fide payments to creditors by an insolvent subject 
to the very important foregoing sections in the Insol 
! vency Act are permissible and valid and may generally 
be quite proper payments to creditors of debts previ 


Subi/gucitt relocation of sanction — Potter o 
Inherent power to moke sa net ion 

Any sales or crtitracts o! sale effected by 
liquidator of a company which has gone into 
in pursuance of the Court's sanction previously 
are not mere conditional agreements subject io suose i 
quent confirmation by the Court Once the Court 
has sanctioned the sale of the company s <a!e of the 1 
property and has fixed a reserve price, the matter is 
closed so far the Court Ss concerned and the liquidator 
is free to dispose of the property provided he observes 
the conditions previously imposed by the Court under 
S 179 of the Compani 
dispose of the prop rt< 
the Court It is not 

offers and to submit them to tue couii lur appiovai 


of debts existing at the time of the presentation of a 
petition for winding up made after the piesentation of 
the petition, cannot be so regarded Transactions which 
the law regards as improper and declares toid, and 
which a company conducted With due care and attention 
ought to avoid cannot be regarded as transactions in 

1 C^. —jjy fa (Jjg p u| ._ 

rial whether the 
• had or did not 

■ etmon for wind 


revoke its own sanction nullity the contract ot sale 
Neither S 179 nor any other provision in the Companies 
Act gives any authority to the Court to revoke the 
sanction granted by it S 183 (5) of the Act is also of no 
avail because S 183 (5) clearly cannot apply to a case in 
which the act ordect'ion of the official liquidator has been 
performed or made m pursuance of the Court’s expre«s 


CO, In re I LB (1939) Kar 460 = 18410 428 = 
12 ES 103= A I E 1939 Sipd 190 

S 227 (2) — Applicability— Payment! by imur 

ones company after commencement of untiling up— If 
void 

Where an insurance company makes payments 

*- v - -a ->nd the 

pokey- 
s' htch 


- • S 183 (5) — Applicability — Act or decision 

liquidator in pursuance of expre«s sanction of Court — 
If can be cancelled See COMPANIES ACT, Ss 179 
AND 183 (5) 50 L W 879 

- - S 184 — Father applying for shares for mt nor 
sons — Liability as contributory 

" * L * “ * 1 - *“ * “ -ompany for 

m on their 
cheque out 
their names 
mts and the 

balance in those accounts was drawn out by the minors 
when they became of age 
Held, that the father when he signed * 
on behalf of his minor «ons must be ta 
the sons were incapable of contractir 
that therefore he must be treated as 
shares and that consequently he and not hts sons was I 
liable to be put upon the Ii«t of c * 

C j and flonroe, /) MUSLIM B 
(in liquidation) Lahore / 

ILB (1939) Lah * J ■ ■ . 

1939 Comp 0 809=/ 


All India Hove relief Insurance Co !n re 

ILB (1939) Ear 460= 184 1 C 428 = 
12 ES 108 = A IE 1939 SJnd 196. 

S 227(2 )— Scope of 

Transa tions made after the commencement of a 
winding np which a Court would validate under S 227 
(2) are transactions bona fide en ered into by a company 
lor the benefit of the company and those interested in 
the assets of the company for preserving the business 
of the company as a going concern and not to the detri 
ment of other creditors (.Tyab/i, J ) ALI INDIA 
Home belief insurance co in re ^ ^ 


up— Employees provident fund — If fart ot atsets of 
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COMPANIES ACT (1913). S. 230. 
goverr the conduct oi its own liquidation S 230 (1) 
(r) of the Companies Act. as amended in 1936 is a 
forensic rn'e in this *en«e and ought to be applied in 
the matter of w inding up of a foreign company which is 
an unregistered company m der the Act and that provi 
sicn would therefore apj ly to the case of a sum due (o 
ary employee from ihe providti t land account main 
tained by the conpary Where a provident fund is 
establi'he* for the benefit cf the employees of a com 
pauy, called ibe employees provident fund subscription 


COMPANIES ACT (1913), S. 282. 
only undertake the responsibility of barring tbe«e legal 
remedies to w hich the people would ordinarily be entitled 
if 11 was certain within reasonable limits that they would 
not »uffer any real loss by being deprived of these 
remedies Where the Couit is not satisfied that the 
company is in a solvent condition essentially an order 
under b 277 N cannot be passed ( A! I sop , J ) Ben- 
ares Bank i.td , Benares In re 

1939 A WR (H 0 ) 707= 1939 ALJ 1009= 
1939 Comp C. 321 = A IE 1939 All 726. 


, S 282-B — S'ope and effect of — Company — Em- 

. . ' Provident Fund deposited in Bank— Liability 

. . . . m li at trustee — Extent of . 

. _ , fact that a Bank is given notice that money 

the emnlove* » that of a trustee and e/itui cue trust and I ,s , ,ru5 ‘ mon 7 d ° es not »»*• Bank 4 

• ‘ ' * consequence of such notice is 

. ltd not participate in a breach 

. . S. 282 B of the Companies Act 

, ..." . duty to invest all provident 

. nties mentioned in b 20 of 

" , , , . all such moneys belonging to 

fiduciary ' ca'nacily " "and ' by Ik, tombln.d ojjeratiol | lhe »“» «i uaanM o! ta Cnian 
0/ s 229 0/ i k, Compam.f Act and S 52 ol Ik, Act t k “ h •» “ l ™““ d ,* l »" bt "“'•“ d 

f.ridcncy Ten. Insolvency Act, Ik. ...d lend I ■" " tk ““ft 1 ”»■»' instalment, <»«« d 
Ann. «nt form P a.t ol tkc ai-cta Ol Ik. company; |1 . »« ten l» and not less In new tkan 


' ' • *• ' H In a bank prior to tue 

• 282 B of the Companies 

. the deposit is renewed 

■ , . ce it cannot be «aid that 

uuuiuaix .« a « h of tru«t on the ground 

CHIRAGH din v Official Liquidator, Peoples I that the moneys are not invested in approved securities 

i ■ ■ *■> ■ ' 1 1 — " J c «'*►*'» Art a » required by 

■ ■ i . i ■ , ; ■ 1 as the amount 

■ ■ ■ i i it a trustee in 

\ • . pany may be a 

■ n • i in its hands. 

.. ... there can be a 

• ■ . . * ueh of it as it 

. ..nin, s ... - . « iritis*, namely, 

operations under the protection of the Court and that I the annua) instalments lor the year or years in question, 
tho-e who had dealings with the company should be I and there can be no breach of trust in re*pect of the 
prevented from seeking legal remedies to which they J balance (.t-'entataramana Kao, /.) TRICHtM>POLY 
would otherwise have been entitled. The Court could I Tennore HINDU PERMANENT FUND. Ltd. v. 
Y. D 1939 — aa 
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COMPANIES ACT (1913), S. 282. 

Official liquidator t n and Q bank, Ltd 
1939 MWN 1069 = 1939 Comp C 281 
•' - (as amended In 1936), S 282 B(l)— Company 
— Secui i iy ucposued by employee — Ii trust money — 
Eight to priority See COMPANV — WINDING UP 

1938 M W N 133? 
COMPROMISE ~ Content decree — Cenxlruetion— 
Detree aanrdtng m untenance to Hindu widow— 
Option gnen to proceed against eh J * * 

other i mm wable properties of joint 


COMPROMISE 

Premgjr v Wawa community Karachi 

I L E (1939) Kar 680- J84IC 643= 
A I B 1939 Sind 251 
■ — Content decree— Setting ante on ground of 
fraud misrepresentation or mistake — Procedure— 
Separate suit — Application under S 151, C P Code 
—Competency 

\\ here a compromise decree which, on the face of 
the record is proper is impea hed on ihe'eround of 


gives net an up ion to recover me atn 
sale of properties «pe tfically charged uy me ueueeui 
out of other immovab e properties of the joint family. 
It is not open to her to execute the decree for recovery 
of her dues by sale of movable properties of the 
familj It is not open to her to se ta remedy which ■> 
not given to h»r by the decree Though the fact that a 
charge is given on specific property would not of itself 
curtail the widow s right to recover the decretal amount 
out of the assets of the joint family the parties by 
reason of the campro i ise must be taken to have agreed 
that the amounts due under the decree should be teco 
vered only out of the immovable properties mentioned 
inthedeciee some of which are charged specifically 
(Lokur J ) Lakshmibai t shantaraM 

182 IC 851 = 12 B B 43 = 41 BomLR 420 = 
AIR 1939 Bom 206 

Consent decree Construction— Monty paysWe on 

holiday — Payment into Court on reopening day — 
Sufficiency 

Where money becomes payable under a 
decree on a day when the Court is closed 
breach of the compromise to pay the money 
on ihe first day when the Court reopens 
Stodart //) KASI CHETTI v NaGaPPA ClteTTI 

1939 MWN 854 = 50 LW 384 = 
A.TR 1939 Mad 814 = (1939) 2 MLJ262 
Consent decree — Construction — Time — If of the 
essence of contract — Provision tor payment within ixed 
time — Delay— Power of Court to excuse and extend time 

Where a compromise decree provides (hat a defendant 
should deposit a certain amount into Court within a 
specified period and that if it is not so paid within that 
period the suit would stand decreed without any further 
interference by the Court the only inference that can be 
drawn from such a provision Is that the parties intend 
the time to be of the very essence of the contract and 
«uch lime cannot be extended by Ihe Court even if 
refusal to exien i the time involves a forfeiture or some- 
thing of that nature If the Court extends time in such 
a case, its act would be without juri diction A Court 
can only extend time when it is satisfied that time is not 
of the essence of ihe contract ( Names C /) 

BiSwambher Sahu v Hari Naik 5CLT 29 
— — — Consent decree-setting aside— Principles apph 
cable— Compromise by mother as guardian of minor 
children— Sight of latter to set aside— limitation 

Though a decree can be set a'ide like other contracts 
on the ground of fraud yet in Its nature it differs from 
a contract between two parties which has not been im- 
pressed with the seal of ihe Court So impressed it 
becomes a Sovereign order and cannot be ignored 
Hence where a compromise decree has been entered 
into by a mother on behalf of minors and • 

have not sued to set it aside within (he t - 
after their minority, tney cannot question 
and binding force {Davis, J C and 


AIR 1939 Bom 490 
■ -Construction — Compromise on piyment of the 
money due and full satisfaction recorded 

\\ here as a mailer of fact there was only one holding 
and not two and when the proceeding taken as regards 
the subsequent ejectment decree about the -ame holding 
i was compromised on ihe payment of Ihe money doe and 
full satislaclion recorded, the full *atisfaction can only 
be of the full outstanding claim ( Marsh S Af and 
Mehta J At) JWALA PraSaD r< MOHAN ^INCH 

1939 A W R fBK) 164 = 1939 R D 166. 

' Construction — Confl cling claims to property 
of deceased Hindu— Claim by brother by sum 
tersiup — Claim by diughtertas heirs— Con premise — 
Division of properties— Allotment of shares to brother 
and daughters — Latter to take jointly and enjoy as of 
right — Estate taken— I imited estate or absolute estate 
V and D were brothers members of a Hindu family 
0 J J * *• ’I filed a suit against these 

re undivided that he was 
ry survivorship and that 
■ • obstructing him in the 

m he defendants claimed to 

succeed a» heirs of their father to his share of the pro 
perty but before any written statement was put in, there 
was a rompromi e By that compromise which was 
drafted as a parimcn ttie properties were divided bet 
ween the plamnff on the one hand and the defendants 
jointly on the other The daughters were to have a 
share in a family house jointly and to get a share of the 
other properties to be enjoyed by them as of right 

Held that the arrangement being only a compromise 
of confl cling claims V claiming hy survivorship and 
the daughters claiming by heirship and not a gift by V 
to his nieces the shares taken by each party must be 
held to have been taken in the capacity in which it was 
claimed that the daughters therefor* took only a limited 
estate of-* 1 - J ttjt 
absolute e - . ■ • 

v ANANE ■ ** . 


Construction — Hindu widow — Compromise 

allotting properties to widow in absolute right— Claim 
by widow only as heir of husband— Estate taken by 
widow — Presumption Ste Hindu Law— Widow 

50 1W 166= (1939) 2 ML J 236. 

— Procedure—Sutt on mortgage— Settlement of 
claim— Agreement by defendants to c nvey mortgaged 
properties to plaintiff for amount agreed to be due to 
latter— Duty of Court— Dispute at to whether certain 
property is mortgaged property— Decision of Court 
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CONFLICT OF LAWS 

lor which those defendants are to convey the mortgaged 
properties to the plaintiff, the Conrt should pass a detree 
in terms of the compromise The que-tion whether a 
particular property is included in the mortgaged property 
ts not one which has to be decided in those proceedings 
and the Court has no jurisdiction to incorporate its 
decision cn ihat matter m the decree in the suit, 
although the parties invite the Court to hold a lo.al ins 
pection and decide that question and the Coutt accord- 
ingly holds a local enquiry and decides that matter, such 
decision cannot be incorporated in the decree in the suit 
based on the compromise. (.l/juJjr LaU and Lkatte- 
/«, JJ.) Central India Spinning, Weaving and 
MANUFACTURING Co t> KHEMRAJ 18 P 261 = 
181 1 C 42= 11 E P £65 = 5 B E 624 = 
1939 PWN. 151 = AIR. 1939 Pat 614 
CONFLICT OF LAWS — Suit on foreign judgment 
in time according to British Indian Law — Execution 
of dectee biriid nnder foreign lax — Effect See LlMI 
TATION ACT, ART. 117. 41 BodlL B. 1081. 

CONSTITUTIONAL LAW — Cedes 
•CtntKH'—lf includes loluntary cession 
People. 

Toe word “ces*ion'' is not restricted • 

the possession w as acquired either by conquest or by 
cession, bat it includes cases of voluntary cession by the 
general con««?nt of people. Hence, the division of ce< ed 
territories into t*o classes, those acquired by an act of 
ce sion from soveretgn power and those ceded by the 


—Interpretation of Constitution Act — British 
North America Act, Ss. 91 and 92— Dominion La* | 
and Provincial Law — Conflict between— Effect of — 
Provincial Law— Ultra virei or snlra wm— Tests — 
Considerations for Courts. See InterpreI ATION Of j 

Statutes— constitution Aci. 

1939M.W.N 142 (P C.J 
——Poisersioni-~Cedtd territories — Voluntary cemon 
— Power of Crown to le [til ate. 

Even m the case of possessions acquired by voluntary 
cession, like Malta, the Crown is by virtue of Ko>al 
Prerogative prims facte entitled to legislate and the 
principle which excludes ca 
Royal Prerogative has no ap 

(Lord Maugham") EDGaR ■ ■ ■ *' 

180 I . 

A ' : ' ' . 


CONTEMPT OF COURT. 

CONTEMPT— tbuse of procets of Court — Obtaining 
warrant against another tn order to blackmail 

The misuse ot (he process of the Court for obtaining 
a warrant against « person against whom the complain- 
ant has no intention of proceeding, merely to use it as a 
lever lor blackmailing him, .mounts to contenptof 
Court (Monroe and Bla ter, JJ ) APD 'L If AMID v, 
Iobal Hussain 1B1IO 8 >1 = 11 rl 893= 
40 Cr L J 571 - 41 P L R 130 = 
A I E. 1939 Lah 143. 
- ■■■ Attack on parties ta pen hug litigation — Assump- 
tion 0/ truth of facts assailing rfesitt -n — Pr eds.tion 
that certain party will win and justice will thereby be 
defeated 

A pamphlet which a«sumes the truth of ceriain facts 
which are connected directly or indirectly with the 
Mailer* under consideration and awaiting (lection m a 
pending li'igation, amounts to contempt cf Court So 
also a document containing reflections of the gravest 
possible nature upon the conduct and the chancier of 


■ — Interference with administration 1 if Criminal 
justice — Writing of letters about pending cans 
i Where a member of the Legislative Assembly writes 
[ letters to a District Magistrate about certain pending 
Criminal cases, he is attempting to interfere with the 
mstration of criminal justice whkh nobody is en- 
to (Bennet and Verms, JJ ) FMPEROk v. 
vDHAR PRASAD 181 1 C. 658 = 11 E A 679 = 
1939 A CxC 35=1939 A WE I1ICU28- 
1939 A L J. 99« A.I R 1939 All. 217, 
Jurisdiction of Chief Court of Oudh — Contempt 
of sulwrdmate Courts. Set CONTEMPTS OF CoURqS 
ACTf J926) s 2{2)at*d(3). 

1939 O W.N. 298 (P B ) = A l.R 1939 Oudh 131. 
— — Pending proceeding! — What constitutes. 

A pamphlet published dunng the pendency of pio 
feeding comes within the definition of ‘contemptof 
Court" if (1) it assumes the tru,h of certain fact* wh,ch 
are connected directly or indirectly with the matters 
under consideration and awaiting decision In the p r o- 


'Poisesttonir— Responsible Goiemmcnt granted by j 


legislation precludes the exercise of a prerogative while 1 
the legislative Institutions continue to exist and a power 
of revoking the grant tnnst be reserved or it will not 
exist, Bui it cannot be *aid that once such a grant is 
made, the Crown Is immediately and irrevocably depriv- 
ed of its right to legislate by Letters Patent or Ordi- 
nance unless there is an express reservation to that 
effect. Hence, where the grant of the responsible Govern 
ment U revoked by virtue of an express power contained 
in the grant, the Crow n has by Royal Prerogative power 
to legislate for such possession by Letters Patent or 
Ordinance, even in the absence of express reservation tn 
the grant. ( Lord Maugham) EDGAR Sammutp. 
Strickland 180 10 424-llRPO 159- 

ALE 1939 P.C. 39 (P.C.). I 


log and adds the comment in rffect that if he is success 
fu faw and justice wi/l be defeated (Costello, flsiivai 
) bibhxbaii Devi p Ramendra 
A IE 1939 cal 672 . 
OF COURT — Communication to a 

Judge— When amounts to. 

Every private communication to a Judge for the 
purpose of influencing his decision upon a pending 
matter, is contempt of Court, as tending 10 interfere 
with the course of justice. On the facts of the ca-e it Was 
held that a letter addressed to a Magistrate at a lime 
when no proceedings were pendirg before him did not 
amount to contempt, as it was not the intention of the 
writer to influence the Magistrate by means of that Tetter. 
(Zto-ul-Hatan and Vorke JJ) RAH SHANKAR p. 
Siiukla. 181 1 C 466 = 11 R O 307- 

1939 0 A 417-1939 OWK 6?2« 
1939 A W R. (C C ) 82* 1939 A Cr C ST- 
1939 O L.R. 315 • 40 Cr L J. Ke = 
AXE. 1939 Oath 
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pet 

ca 

re'pect of the proceedings pending before him grossly 
offends agam«r the law of contempt of Court It is in 
the dearest terms an attempt to prejudice the mind of 
the magistrate in regard to the trial of the case before 
him {Zsaul Hasan an 1 Yorke, JJ ) MaHaBIR 

Prasad v c B Gupta 181 1 c 714- 

1939 OWN 625 = 1939 0 A 487 = 
1939 A CrO 89-1939 OLK 363 = 
11 K 0 323 (2) = 1939 AWE (O C ) 81 = 
AIR 1939 Oudh 180 


CONTEMPT OP COURTS ACT (1926), S 2 


ILR (19391 Mad 466 = 18110 461 = 
11 RM 813 = 1939 M W N 113 = 40 CrLJ 633 = 
49 LW 29 = AIR 1939 Mad 257 = 
(1939) 2 ML J 843 (FB). 

Ifhst constitutes — Threatening letters to opposite 

suit counsel demanding withdrawal of alleges tors in 
ptea lings — If amounts to 

It is indeed difficult and well nigh impossible to frame- 
a comprehensive and complete definition of contempt of 
Court ' Anything that tends to curtail or impair the- 


witnesses and as Such there was not even a technical 
offence of contempt committed {Zia ul ffaian and 

Yorke jj ) Mohammad Yusuf v imtiyaz ahmad 
Khan 18HC 675-11RO 308= 

40 CrLJ 569 1939 ACrC84- 
1939 OLE 336 = 1939 0 WN 467 = 
1939 0 A 443 = 1939 A WR (CC ) 79 = 
AIR 1939 Oudh 225 
•Power of Court te commit — Extrcttt of — Rules 
The power tc commit for contempt is not to be lightly 
used and -hould be reserved for cases where the con 
tempt Is deliberate and of such a nature that committal 
is called for {Leach C J Madhavan A’air and 

Gt ~ ' "■ 


II hat constitutes — Matters fending bet ore Court 

or about to come bet ore Cowt — Comment on— Dt scutum 
of rights and wrongs — Propriety of — Good intention 
and bona files of person commenting — Relevancy 

To comment on a ca*e which is sub nsdtce or to 
suggest that the Court should take a certain course in 
respect of a matter before it undoubtedly constitutes 
contempt and honesty of motive cannot remove it from 
this categorj If this we e to be allowed persons in a 
position to assl t the Court by their evidence might be 
prevented from coming fdrward and persons appearing 
as witnesses might be influenced tn their testimony 
The criterion is not whether the Court will be influenced 
but whether the action complained of is calculated to 
prejudice the course of justice Good intention is not 
the deciding factor in a matter of contempt though the 
intention and bona fide nature of the action constitu ing 
contempt have an important bearing on the question 
whether the Court should take a 
aca e ■which is about to come 
knowledge of that fact is just 
coinn ent on a case actually launc 
a newspaper of the rights and wrongs of a case when 
pending before a Court is improper and consulates 
contempt of Court This does not mean that reference 
cannot be made to pending cases or that Items of news 


CONTEMPT Or COURTS ACT (XII OF 1926)— 

Scope o f 

(Per Yorke, J) Par from the enactment Implying a. 
recognition that no such power had in fact previously 
existed the Contempt of Courts Act is an Act which 
creates no fresh powers at all but merely recognises the 
fact that such powers already do exist but reeks to define- 
and limit them {Thomas CJ Zta ut Hasan and 
Yorke , y) M \HOMED YUSUF V IMTIAZ AHMAI> 
Khan 14 Luck 492-11 R O 248 = 

40 CrLJ 421-180 IC 745 = 1939 0 A 326 = 
1939 A WR (0O59-1939 0J-E 194 = 
1939 OWN 296 = 1939 A Cr C 57= 
AIR 1939 Oudh 131 (r B ) 

* — Chief Court ofOuih ■ — Pm*- 

ssdtction as regards contempt 

Oudb Is by virtue of the Oudh 
Courts Act and Ss 219 and 220 of the Government 
of India Act the High Court of Oudh and 
the one and only Court of Record and by virtue 
of it* position akin to that of the Court of 
Kings Bench It has its power of superintendence 
over all inferior civil and criminal Courts and it 
has power to protect its subordinate Courts from 
improper interference in the administration of Justice It 
would be absurd to think that such a Court which Is the 
custodian «nd protector of public Justice throughout the 
province of Oudh has no power to deal with the 
contempt of Court* subordinate to it Its powers in 
that respect are defined and limited by the Contempt of 
Courts Act of 1926 The Act is silent as to the powers 
of the Chief Court to deal with contempt® of Court sub- 
ordinate to it butsu h power cannot be negatived by 
•ilence and is to be inferred from the wording of sub- 
C! (2) of S 2 tn which the words subject to the provi 
‘ " 1 be otherwise meaningless and 
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CONTRACT 

Bails Of EOit. 

Breach — Damages. 

Concluded agreement. 

Construction 
Formation 
Hire purchase 
Insurance 

Mortgage (non-payment within time). 

Pakka adatlya 

Performance. 

Priority. 

Sale. 

Shipping 

Third party-right of salt. 

Validity.' 

Bant of — Deed net properly stamped — 
Falling back upon' prior oral negotiation/ — ptrmittu 
■iihty. 

1\ here the deed forming the contract between the 


delixery of goods — Proper measure of damages. 

Where the buyer fails to take delivery ot goods con- 


CONTBACT. 

ed by the plaintiff and that neither of the two eventua 


— - Concluded agreement — Burden of proot— Option 
given lor renewal of contract — Terms ot new contract. 

In an action brought on an alleged contract the 
burden ol proof is of course, upon the plaintiff to show 
that a firm contract had been entered into between the 
parties and that something more than mere negotiations 
had taken place The negotiations and cone.pondence 
must be looked at as a whole to see whether the parties 
to them have concluded a binding contract or not. 
\\ here only certain terms of the contract were settled 
and the other terms of the agreement were left open 
. ■ j — — »«- _ >r, when a party 
' to the contract 

• on terms which 

loes not in any 
ontrait, or any 

■ : new one. In 

other words, the party does not uiiiu iiunself in any way 
to renew the contract upon the old terms. (Roberts, 
r r n»d punklev /.l AKOOIEE jADWkl & CO. v. 


tor me toss wmeu in. iiu wuCuu ~j . ». ... 

defendant’s breach The correct measure of damages is 
the lots sustained by the plaintiff, and that loss is 
properly estimated as the amount stated as payable under 
the assignment deed plus a reasonable rate of interest. 
The Court therefore Is Justified in awarding interest on 
that amount although there is no provision for interest 
in the deed of assignment, f Harriet , C. J. and Pail 
Alt. /) Sheonarain Prasad E ■ ■ * ■» ■ 

pkasad Singh 1 

’ Concluded agreement — Aceep 

eubicct to new conditions — Contract, l . , 


Arbitration Act nas no application ini- cchimiucuuii 
will include arbitration under Sch. II, C. P Code. 
(Afi tier and Latifur Rahman, JJ ) Ladha SINGH 
v. Jyoti Prasad. ILR (1939) 2 Cal 181= 

70 0.LJ 148 = 43 0 W N. 879. 

Construction — Cancellation of contract in cate of 

* bankruptcy or any other reason"— Interpretation. 



'foreseen event, or 
rer either through 
jour agents are 
His terms 
! accepted by the 

t supplied. The 


1 * h * order and ha We to 
«/,//) Hosiery 
< WAHtb trn-orx. 

“41 PX E ,, 

■ B. 1939 t 
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CONTRACT 

- - Construction— -Contract between mining temp my 
and patter company for supply of electric power — Agree 
mint to extend for mining ft ft of properties operated, 
owned or controlled by ton turner— letter teasing to 
occupy, own or to tret the property— Mining hie of 
property continued— Effect on agreement 

A mining company entered into a contract with the 
power company for the supply of ele trical power The 
contract amo gst other things provided that during the 
continuance uf the contract no system of electricity other 
than that furni hed by the power company should be 
used in 'aid premises ’’ The agreement was to extend 
for the mining life of the properues operated owned or 
controlled by the consumer (the mining company) 
After the supply continued for some years the mining 1 
company informed the power company that they no 
longer had the owiership of the property and hence 
were no longer bound by the contract If the power 
was supplied the new company working the mines then 
would I a liable Ultimately the mining company went 
into voluntary liquidation In response to tbe usual 
notice of claims the power company «ent in a claim for 
damages for b each of contract The contention of the 


CONTRACT 

{James J ) KANI RAM HAZAR1 MAL v SlTARAM 
AGARWala 5 BE 199 = 13 EP 236“ 

179 1 C 128 = A I E 193D Pat 140 
— • Formation— Offer and acceptance— Despatch 
of offer by telegram — If part of the cau'e of action 
See 1ETTERS PATENT (MADRAS) Cl 12— JURIS 
DICTION EOL.W 597. 

Hire purchase — Owner's right to rent — If lost by 

exercising right to re-take pouession 

The general rule is that in a hire purchase agreement 
the right ol the owner to recover rent is not lost by the 
exercise of the right to re-take po «es ion even in the 
absence of an express st pulation to that effect (Tei 
Chand J) Modern Finance Lid, Delhi v OM 
PAKKASH 184 10 100- 12 EL 165 = 

41PI>B 365= A 1 E 1939 Lah 324 

Insurance co itract— Fraud — Fffect of — H tlful 

suppression of material facts by assure l — Right of 
insurer to avoid contract 

In a proposal for insurance the utmost degree of good 
faith is requ red %\here the insured in reply to tbe 
questions of the insurance company during the course of 
inquiry into his proposal withholds the fa ts that his 
her company on 
himself insured 
and deliberately 
material infor 
f fraud and the 


perty, the contract neces'anly came to an end Hence 
the mining company was not liable to pay any damages 
{Lord hutstll of A tllowtn ) NORTHERN ONTARIO 

power Co ltd v La Roche Minfs Ltd 

181. 1 C 444=11 EP C 242= 
A I E 1939 (PC 69 (PC) 


• Construction— Contract of » * - r - 

turance Co npany an t empl yee— 
salary— Bmployee expected to com 
— Contract if one of guarantee 
A contract between an Insura 
employee provide l as follows — (1) That the employee 
should get Ks 125 per mensem as salary Subsequent 
increment should be proportionate to the increase of 
busine s the basis of calculation being one and half ] 
lacs (2) That the employee was expected to complete a 
business of Rupees one and half lacs during the fit't year 
which was to increase year by year with the expan'ion of 


Held, that the Contract could not be cons rued as 
of guarantee that the expectation of the employer that; 
tbe employee would secure business was not an essential 1 
part of the contract but was merely a hope and that 
therefore the securing of business was not a condition 
precedent to the payment of the Salary (Ram Lot l J) 
PREM PARKASH SHARMA t- FEDERAL INDIA ASSUR- 
ANCE CO LTD 41PLE 669 = 

A I E 1939 Lab 609 
- Conitruction — Forum of suit — Contract to be 
earned out in Calcutta — Casual variations— Effect 
of , 


than the piaimm inline f *uu « i 

on the contract should be instituted at Calcutta 1 


Mortgage — Hem payment of mortgage money 
within stipulated period— Effect— J f can be subitituted 
by tew contract 

The effect of non payment of the mortgage money 
w thin the stipulated period is merely to furni h a cause 
of action to the mortgagee to sue on the mortgage, the 


pakka adatia —Duty to upeountry constituent — 

Teji mandi transaction — Optional to buying or selling 
— Pakka adatia — If bound to exirene without untrue 
tiont from con it tuent — Obligation — If can be implied 
— Course of dealing 

It cannot be held that there must be implied in every 
contract of ten mandi entered into by a pakka adatia on 
behalf of an upeountry constituent an obligation on 
the agent without any farther instructions to exerci e the 
option as to the selling or buying on the sahi day or to 
enter into the requisite cross contract and carry the 
transaction through on behalf of the upeountry client 
It is of course open to the constituent to piovlde for it 
in the original contract But it is dangerous to imply 
terms in such conti acts which are very common in the 
Bombay market Pnma facte an agent may accept or 
refuse business which is offered to him The fact that 
he has accepted business on several previous occasions 
cannot involve him In law in an obligation to accept 
fresh business in futoie ( Beaumont C J and Rangne 

, w \ t> | , r - 1 JMAL & to V 

. . . 18310 22= 

=41 Bom L E 308 = 
IIS 1939 Etna 225 
to pay foreign unit of 
i regulated 

‘ iide m cil u <n uu fc* u pay a foreign unit of 
account, tbe form in which such payment Is to be made 
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CONTRACT. 


! CONTRACT. 


must be regulated by the Municipal law of the country 
whose unit of account is in question. What would or 
would not be a legal tender or cutiency must depend 


AIR 1939 A* C VI il“ U ) 

' - P ns sty— Absent f of — Efftit. 

A person obtained a license tor a liquor shop fanami 



j find or s for reahmti on of amount — Liability underbill 
I of lading — Estoppel by reason of statements lit bill of 
lading. 

| One M purcha c ed in the local market some hags of 
| food stuffs and after lodging the shipping bills with (he 
customs, obtained ihe necessary permission to export, 
i and the goods were put in a lightei for transhipment in 
a ship which was expected to arrive the next day The 
| ship did not Srnre as expected and m anticipation of 
I her arrival, if/ obtained from the Manager of the ship. 

-• - u n. „« lading duly filled in, which he 

same day and on those bills of 
ance policies, he obtained from 
' 0 and disappeared One of the 




is sold and a 


o claims against the good' 



in possession of the unpaid 


A.I R. 1939 All. Si89 

Shipping — Bill of lading— Liability of shipping 

tompany — Shipper putting goods in lighter for tran- 
shipment in ship due to amir next day — Ship not 
arriving as expected — SA • Pfer oitaem ng front manager 
of shipping company tills of lading duly filed — Bills of 
lading pledged with Bank for loan ratted by Shipper — 
Bank suing shipping tompany, its Manager, and unpaid 


which he was not party cannot sue onecily upon mat 
contract without invoking the doctrine of trust or 
agency. C Vomtrt /) MontALe AKBtRBHAl, 

133 1 0. 785=12 RB. 131=41 BataLB. 633- 
A.I E. 1939 Bom 309. 

- — - Third party — Bight of suit— Arbitration— 
Amard— Enforcement by stranger , 
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A stranger, who renders services t 


r CONTRACT ACT v 1872; S 16 
avoided by S 2 {g) of the Contract Act and 


parties contract to confer benefit upon a stranger so as 
to enable him to sue upon the contract but where it is 
clear on facts that some n easure of privity is establish 
ed between the third person and the contract he may 
sue on it ( Davit J C and Tyabn J ) TaracHaND 
KHIMANDAS® SYFD ABDUL RAZAK SHAH 

ILE (1939 )Kar 422 = 18210 226 = 
12 RS 4=AIR 1939 SiDd 125 

Third part} — Right of suit- — Sale of mortgaged 

property — Vendee undertaking to pay off mortgage — 
Default — Sale in execution of decree on mortgagee — 
Transferee of part of property free of mortgage — Righ 
* J *• ** J IMI 

■ 751 
tgagee 

fay — l>ecr<c on earlier mortgage — ■Purchaser 
of reden ptton paying off that de ree—/f ea 
benefit of contract betueen mortgagor and A 
£agee 

Where a later mortgagee failed in his undertaking to 
his mortgagor to pay off an earlier mortgage and a 
decree had been obtained by the earlier mortgagee a 
purcha«er of the equity of redemption of the mortgagor 
who pays off that mortgage decree, cannot seek to 
claim the benefit of that contract between the mortgagor 
and his mortgagee nor enforce it There is no provi 
sion either in the T P Act or any other law providing 
that the benefit of such a contract attached to immov 


Code would not cause a contract to become void ( Lord 

Porter ) MAIIANTH SlNGH v U Ba Yt 

1939 OWN 401 = 43 OWN 641 = 18110 1 = 
5 BE 676 = 1939 OLE 270 = 
1939 Bang L E S58 = 11RPC 21S = 60LW 27 = 
41 Bom D E 742 = 20 PLT 532 = 
1939 M WN 727= 1939 0 A 659 = 
1939 AlaJ 697— 1939AW.R p C 1 169 = 
AIR 1939 PC 110 (1939) 2MLJ 253 (PC) 

S 6 (1) and (2)—Pelatne applicability— Allot 

ment of shares long after appli at to i— Eff t 

If a proposer revokes his offer before iis ac eptance, 
then S 6(1) of the Contract Act applies even if he 
does not revoke S 6 (2) applies unless ofcour e the 
propo«er’s conduct amounts to a waiver of the revoca 
reasonable 




e than 


to lake shares 
C Grutr J 1 


RAMLALSAO t KHMER Malar 

18310 748 = 12RN 80=1939NLJ 305 = 
AIR 1939 Nag 225 

S 11 — Vakalatnama— Competency of minor to 

execute in favour of advocate to conduct criminal case 
See Mysore Cr p Code, S 495(3) 

44 Mys H C E 119 
S 12 - Burden of proof — Old man frned to be 
under mental disability , senile dementia at particular 


CONTRACT ACT (IX OF 1872), S 2 (d )-Comtdt 
ration— If may move from third party 
The consideration for a promise need not necessarily 
move from the promisee but may move from a third 


According to S 15 of the Contract Act coercion' 
among other things includes the unlawful detention of 
another man’s property with the intention of causing him 
to enter into an agreement Where in order to recover 


Discharge of a person lrom liability is a su luetn con 
^deration for a contract (Nawal Ks shore, C J) 
ABDUL GAFF OR v PaRSRAM 

1939 M L E 12 (0) 
<5 2(g) and ()) — Pelatsie scope of— Contract 

■when becomes cotd 

Not every unenforceable contract is declared void 
but only those unenforceable by law and those words 

mean not unenforceable by reason of some procedural 
peculation bat unenforceable by the substantive law 
For example a contract which was from its incept, on 
■illegal such as a contract with an alien enemy, would be 


Legally mis Jinouins o coercion tne lather can sue 
to recover it back (Kachhpal Singh J) BANSRAJ 
Das v Secretary of State 183 1 C 134= 
12 E A 93= 1939 A WE (1101247 = 
1939 ACrC 46-AIR 1939 All 373 

S 16—“ Dominating position ’ — Parent and 

cktld who has come of age 

The influence is to be inferred from the spectal rela 
tion'hip between the parties quite apart from proof of 
actual fraud or unfair advantage In English law a 
special relationship of confidence does exist between 
patent and child, notwithstanding that the child Is 
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CONTRACT ACT (1872). S. 16. 1 

actually of age at the time the ‘ • **' * ” * ■ 

Th*~r principles are equally appl . ■ «■ 

S. 16 A Mahomedan lady d 
daughters and husband at benefit . ' 

The husband was appointed sole executor and was 
natural guardian of person of daughters and testamen- 
tary guardian their property. The daughter - • “** 
brought up in pardanashin conditions. Tbeir 
immediately after the daughters had attained the 
legal majority, obtained from them in his fan 
and unconditional release in respect of their shares in 
toother’s property. 

Held, that the actual relationship of patent and child 
and a fortiori the added relationship of executor and 
beneficiary and of guardian and ward were amply 
sudident to raise a fnma facte ea'e for attributing to 
the father that "dominating position” which is the first 
«f the statutory requirements of S. l6 The transac- 
tion was on the face of it unconscionable. ( Robert t C. 
}. and Bratend, J.) MaRIAM BtBl r. CASSIM EBKA 
Bin. AIR 1939 Rang. 278. 

3 16 — Undue influence — Perton accepting corn- 

premise at Me had no alter option-— Inference r ' • 
influence — If justified 

The fact that a person accepted the terms 
promise, as he had no other option, cannot 
to determine whether compromise is liable to be atta- 
cked as vitiated by undue influence. (Pail Mi and 
Chatter it, JJ.) Shiba Prasad Singh v. TiNCOt’Rl 
BANEK Jl. 18310 855 «= 6 B R. 999 = 

12 BP. 195-AIR. 1939 Pat 477. 


CONTRACT ACT (1872), 8. 23. 


debtor had made a dishonest misrepresentation tbe 
agreement would be voidable at the instance of the 


S 19, Excep — Applicability — Fraudulent 

I misrepresentation 

The Exception to S. 19 of the Contract Act applies to 
cases of misrepresentation as distinguished from fraud 
and not to misrepresentation which is "fraudulent with- 
in the meaning of S 17 ” The phrase "fraudulent 
within the meaning of S l7" in the exception should be 
deemed to apply to the preceding word “silence" ex- 
clusively, and not to the word ‘'misrepresentation.'* 
Where in a suit xor rescission of a contract for the pur- 
chase of a certain property, ihe evidence was that the 
defendant caused certain letters to be written in which 
i - ff — * ” - - * for the purpose 

in the eyes of a 

■ ■ induced by the 

tbe defendant 

to enter into an agreement with the latter to purchase 
the property at a high price 

Held, that it was a case of deliberate active fraud 
which came within S. 19 and not within the exception, 
and that, therefore, it was not incumbent upon the 

plaintiff |n Mt.Wi.ti IW t.* hart nn n.», n« A .. 


tion of undue influence. 

Where a Mahomedan younger brother who has just 
come of age enters into a transaction of a mortgage at 
the instance and for the benefit of his elder brothers who 
till recenily were his guardians and under whose influence 
he was admittedly living, and the effect of the transaction 
Is to make him and his property liable as security for a 
heavy debt for which he was not in law liable at all. It is 
not necessary for him, to sustain his plea of undue 
influence, to prove by direct evidence that his elder 
brothers exercised undue influence. The exercise of 
undue Influence may m the circumstances be fairly pre- 
sumed, in view of rhe relationship of the parties and the 
nature of the transaction. When there is evidence of 


1939 M.W.N. 976. 
Sa 19 and 20 — Decree for possession suit A eosfi 
—Offer by lodgment debtor not to file appeal tf plaintiff 
gave up coils — Appeal time barred at time of offer — 
Validity of agreement. 


xoi l tl. i>4i — 14 it ll. tea l! W M 31/ — 
A IJR. 1939 Cal. 473. 

Ss. 21 and 72 — Payment of bill by eontumer to 

Electricity Supply Co. under mistake that it had made 
valid rules — Eight to refund. 

Where a consumer of electricity pays the bill to the 
Electricity Supply Co. under mistake that the company 
bad made rules after all necessary legal preliminaries 
had been gone through, this Is not a mistake as to 
any law lit force in British India. This is a mistake of 
fact and is covered by S 72 Besides this, if the pay. 
ment is made under protest after being warned that 
supply would be disconnected if the payment is not made, 
this Is sufficient to constitute coercion in the general 
- -* * v ’ ,lt *- — ■■* be entitled to 

aka Ram v. 

■ ■ • t General 

■ ’ ' Pesh 66- 
A.I.R 1939 Pesh 8. 

S 23 — Applicability— Composition bet-oven debtor 

\d creditor— Secret agreement to prtfer tome creditors 
-Erect of. 

In cases of a composition, where all creditors have 


A ** 
of ce 



" *■ — 7 ' given 

• ■ to the 

■ ce is 

■ -■ ■ . >ed on 

■ that 

■ ^editors that they 
• ■ ■ is a fraud upon the 

• secret agreement, 

■ ‘ ' lit the belief that 

. . • s to be preferred. 

" * '!AL RAMOOMAL *. 

’ ■ (1939lKar 147- 
: - a :le. 1939 eimi 33. 


Y. D. «939 — 93 


\ 
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CONTRACT ACT (1872), S 23 

S 23 — Stsflmg prosecution— Agreement to refer 

dispute to arbitration and drop criminal proceedings — 
.Validity— Collateral agreement by surety — If enforet 
ble 

Criminal cases under Ss 147 and 323, I P Code 
were pending in respect of a dispute between defendants 


DIGEST, 1939 

CONTRACT ACT (1872), S 30 
the pendency of the case to refer the dispute to arbitra- 
tion and Incidentally to withdraw the prosecution is per 
fectly lawful ( Addison and Ham Loll, JJ ) Raja 
RAM v CHARANJI LaL 182 1 C 490= 

12 E L 38=AJE 1939 Lah 98 
- S 25 (3 ) — Acknowledgment of partnership debt 


defendant No 1 for payment of any amount which may 
be awarded against him The arbitrator awarded a 
sum of Ks 200 as against defendant No 1 and in 
pursuance of this award the plaintiff paid the sum on 
behalf of defendant No 1 to defendant N~ ** Tk “ “ 
after he instituted the present suit for ■ 
said sum from defendant No 1 

Held, f i) that the agreement to refer 
was void as the dropping of the criminal 
part of the consideration for it in) but that the con- I 
tract between the plaintiff and defendant No 1 as re | 
gards the payment of any amount awarded against i 
defendant No 1 was collateral to the agreement, and 
that there was no reason why the — J u * 1 

ween the plaintiff and defendar * 
should reimburse the former foi 
former on his behalf, should not 
j ) Mir Mohammad Khan v 

41 r Lit 144 = , ■ 

S 23 — Stifling proieeutic , , 

tng untuccessful prosecution— Agreement to convey land 
— If void 

A person prosecuted some persons for a non com- ; 


of the plot should be sold by the accused to the com- 
plainant for Ks 25 Thereafter the accused were 
acquitted in the criminal case and four months later one 
of the accused received Rs 25 from the complainant as 


creditors but the acknowledgment does not contain a 
distinct promise to pay the amount, the partner cannot 
be 'aid to be doing anything beyond merely acknowledg 
mg the correctness of the amounts which stand in the 


12 R P 101 (2) =5 B R 874 = 20 PLT 825= 
AIR 1939 Pat 323- 
S 25 (3) — 1 Agent generally or specially autho- 
rised’ — Minor — De facto guardian — Power to renew 


I debt ( Lokur.j'i NAROTTAMDAStr CH1TTA 

j 41 Bom L R 896=AIJt 1939 Bom 464 

S 25 {$)— Balance struck in account book— 

1 ■* " ' to pay 

it book of a 

rake lene '* 
‘agreement 1 * 
contains a 
. Mahomed 

■ * . I Lah 48S 

“ *tner along 
wnn o a onts ugm tg nau ia‘ia attount noon in respect of 
debts prior to hit / oming partnership — Liability 

Two persons who had entered into a partnership had 
borrowed money for their business Subsequently, 
another person yovued those, persons to {01S1 a w* 


was over Hence the agreement was not void 
( Mohammad Noor, /) RamaSRAY RAI v LAL 
BAHADUR RAI 183 I C 607 = 12 EP 161- 

5BR 959 = 20 PX T 780= A I.B 1939 Pat 291 
I S 23 - — Stifling prosecution — Offence compound 


partner can be made liable for debts of old partnership 
explained ) {Fail Ah, J , on difference between Mono 
kar Lolland Chatters, //) MADHO PRASAD v, 
GOURIDUTT 183 I C 179(2)=12R P 101(2)= 
5 BE 874 = 20 PIT 825= AIK 1939 Pat 323 
o nt — Promise to pay— If must be unegui 


-ep alive a time barred debt the promise 
expressed in unequivocal terms (Din 
> JOTI PaRSHADP RahAM At! 

AIR 1939 Lah 466.. 
IVagering contract — Relationship of 
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CONTRACT ACT (1872), S 87. 

If a wagering contract Ss entered Into directly be- 
tween two persons *rd no relationship of principal and 
agent existed between them, the fact that it is by w ay 
of wager would disentitle one to recover any losses in 
respect of the contract. But if the contracts were 
entered into by one not directly with another, but 
through that person’s agency, then that person would be 


ether than those < on tamed in contract between p arises — 
Power to make. 

ll'ort, /.—It is clear that there is no obligation 
laid down by the legislature in S. 37 of the Contract 
Act to make a decree in terms of the contract and of 
no other terms. The section itself provides for a pos- 
sible dispensation to the patties to the contract, as 
appears from the latter part of the section. For example. 


CONTRACT ACT (1872). 8. 45 
Oil ter. — The heirs of a single promisee are for the 
purpose of an unaccepted tender in the same position as 
joint promisees, that 19, a tender to one of them is a 
valid tender ( Afitter , J) BE JOY Gopal Dutt v. 
Nabjn Bala DaSSj. 43 C W N 423 - . 

■ Ss. 39, 64 and 66 — Contract wrongfully refu. 
dialed by a party— If becomes voidable at other party's 

(lort 
act Act, 
of the 

, at the 

;eration 

both the parties and continues to be so enforceable until 
the repudiation is acted upon by him. 

Per Nassm Ah, J — Mere tepudiation of a contract 
by a party is nothing but an offer to rescind. The party 
not in default must act upon the repudiation so as to 
accept this offer. Otherwise the contract remains in 
force and continues to be enforceable by both the 
parties. Termination of the contract by the promisee 





Where in respect of a transaction representing a sale 
with a condition of repurchase, the vendor deposits 
money in Court within the stipulated time under S, 83 
of the T. P. Act proceeding on the footing that the 

transaction repre-ents a mortgage by way of conditional _ _ _ 

sale, and the Court serves nonces on ail the sendees, promisees — Maintainability. See Mysore C. P. Code. 
there is a valid tender of the money by the vendor who o. 1. K. 6 17 Mys RJ. 257. 

Is entitled to a reconveyance (.Milter, J.) BEJOY S. 45 — Joint mortgagees— Suit by one onlj— 

GOPAL Dutt v NABIN Bala DASSt. j Death of the other dun nr pendency of suit — Effect. 

43 C.WJf. 423 ' Where there are two mortgagees and a suit is Bled on 
• 8 38 (S)—ffetrs of tingle province — If toint I the mortgage by only one of them, the absence of the 

premised. I other as a party becomes Immaterial when daring the 


MANBHOOH B HAG AT V jAStVANT KUMAR SlNGH. 

17 Pat 662-20 P.L T. 282-1939 P.W.N. 141. 

- 3. 43 — Scope and effect of— Joint promisor?— 

Liability undertaken under same document by several 
nersons — Separate suits bv oromisee avainst several 
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CONTE ACT ACT (1872), S. 56. 

coarse of the suit he dies The person suing though he 

had no right to sue alone — J * _l 1 1 J 

acquired that right daring 

death of the other ( Grit 

Prasad v. Badri Prosa 

1939 N L J ■ 1 S . 

3 56— Applicability — Compromise 

—Direction for payment of money to next 


CONTRACT ACT (1872), 3. 65. 
v. BhaGawaTI AIR 1939 Rang 413. 

-s 62 — Suit on notated contract— Burden of 

» suit based on a novated contract the plaintiff 
" /, ' ,t T ' ’ " ' under the ori 
of that liabi- 

' and Chatter/i , 

IRl BanERH. 


upon me ouginai (.ontidcioi oetx ami -ue to recover the I 3 b4 — * Xttetnd" — Meaning of 

amount due (firuer, J) Sven a uhih. *>»•• I n, i x ^ » w, ** - [ 

Bhagwandeen 

1939 NLJ £ • . *. . • 


— — — S 62 — Novation— f 

ledgmtnt of partnership debt by newly admitted partner 
alonz with old partners — Effect of. 

Novation of contract is not consistent with the. 
original debtor remaining liable in any form Hence j 


“rescind’’ has been used wiih reference to two classes of 
contracts, namely, (1) contracts which are executory and 
(2) contracts which are partly executed and partly execu- 
tory. In case of contracts coming under the first head 


,Lall and Chattem, JJ) MaDHO PRASAD v GOURI I 3 GS— Applicability— Contract by Municipality 

DUTT. i«trn tMfw.sun w— — - -i - r - ' 


enter n 
entire!* 



quently neither the debtor carries out his part of the | q 0 /-* to^l-ourt, there is 


ch are 
i Ss 68 
■ When 
i would 
reason w hy 


original hand note. In such circumstance the provi-j S 65 — Applicability — Mortgage bond by uife to 

ad/us/cd 

■ • —Balance 

where the 

■ ■ wledge of 

■ annot be 

■scovered 
■ A Bank 

■ ers under 

, illegation 

that they entered into a conspiracy and defrauded the 
Bank by withdrawing a large sum of money on insuffi- 
cient securities Under an arrangement between the 


— 3 62— Scope. 

Section 62 presupposes that the original contract is 
atill capable of performance {Maeiney, J") DWARIKA 
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CONTRACT ACT (1872). S. 65. 
parties that thecuminal case would be withdrawn if the I 
dues of the Bank from A' were adjusted to thesatisfac i 
tion of the Bark, A’s wife mortgaged her properties to 1 
the Bank. Although the mortgage bond w as ostensibly 
drawn op as for consideration paid in cash, the major 
part of the ecnstderaticn was really adjusted towards 
her hosbard’s del t with the Bank, and she actually re 
ccned cnly a small balance. 

held , that at the time when the mortgage bond was 
given and accepted. Loth the parties knew that its 
object or purpose was illegal and that, therefore, the 
small balance paid to A' - / wife under the bond could 
not. theiefote. be recovered back by the flank. {Naum 
Alt and Henderson, JJ.) DUKCXSH N'ANDINI DASSI 

ip. ehowanipur iianki.sc Corporation. 

43 C Wjf. 260 

— S 65— Contract of salt (turd to bt tad — 
Vendee's right to inter tit oh f urehast-monty . 

The second part of S 65, Contract Act, namely “or to 
make compensation lot it" only comes into play when 
the advantage cannot be restoieo. Moreover interest on 
the money paid under void contract would only be paya- 
ble after the advantage has been refused to be restored. ■ 
Where therefore a contract of sale by Dt'trict Board is 
found to be void for want of sanction of the Commis- 
sioner and the money paid under it is repaid to the 1 

* . 


I 


d 



■ ■ B. 6b, 111 (d) — Departure from English law. 

Per Naum Ah. Illustration {d) to S 65 of the 
Contract Act provides for restitution to the party who 
commits breach, where the breach is not wilful and the 
contract becomes void by reason of some event which 


362, 

CONTRACT ACT (1872), S. 69. 

{Leach, C. J. and Patanjah Sastn J ) RAJARATHNA 
Chettiar u. Shaick Mahboob Sahib 

1,1939) M W N 788 = 60 LW 323. 

S. 69 — Applicability — Contractual obligations. 

Ter Henderson ].— S. 69 of the Contract Act applies 
to contractual obligations, ( Henderson and Latsfor 
Rahman, JJ} BlRAj KRISHNA MUKHERJJA ». 
Purna Chandra Trjvedy 

fill. (1939) 2 Cal 226=69 CL J EE0= 
43C.WN £31= A 1R 1839 Cal €45. 

S 69— ApphcaLihtj— Latnbatdar and co sharers 

— Suit by former for recovery of arrears ol revenue paid 
by him on behalf of latter — Maintainability in Civil 
Court Sit C. P. Land Reyemje ACT. S 152. 

A JR 1939 Pat. 497. 

Ss. 69 and 70— Applicability— 1 andloid and 

temnl — Irregular cultivation by tenant with Government 
water — Levy of water cess from landlord — Suit by latter 
against tenant— If one for “rent 1 ' or one for compensa- 
tntt — Jurisdiction of Revenue Couit, See MADRAS 
Estates Land Act, S. 3(h). 

(1939) 2 M.L J 440. 

■ — Ss 69 and 70 — Applicability — Patnidar hazing 

■J ihare paying entire rent to pretent soli — Darpatmdar 
and Sepatnidar under other patnidar contracting tilth 
him to pay his paint rert to Zamtrrdar— Ltals/ity to 


JJ.) UIHAJ 1SH1.SU.Ua hi UAfilHJtA 1' 1 uhUa 

Chandra Trivedy. ILH (1939) 2 Cal 226=* 
69 C.L J. 6E0= 48 C W N. 831 « 
A.IR. 1939 Cal 645. 
■ — S 60 — Applicability — Payment by purchaser of 


hty under — Creditor adtanesng money for necessaries of 
minor — Right of re imbursement — Right to interest — 
Limitation for suit 

It is a well settled principle of the general Jaw that a 
guardian cannot Impose a personal lial llity on his ward 
and theretore a minor cannot be bound by a per«onal 
covenant In a contract by hi* guardian. The minor's 
personal taw may however, affect the position S. 68 
of the Contract Act allows a per-on who has supplied 
a n Inor with nece**anes such as maintenance and 
litigation expenses to reimburse him*elf from the 
minor’s property, and he can also claim Interest on 
equitable grounds, and a fair rate would be the Court 
rate of 6% per annum Arts 69 and 120 of the limita- 
tion Act would apply to a mil by the creditor to recover 
from the minor monies advanced by him for necessaries. 


A daiputnidar who undertook in his lease to pay the 
putni rent to the Zamindar, executed a mortgage of his 
tenute. The mortgage bond provided that the mortgagee 
was at liberty to pay any rent payable by the mortgagor 
and recover that amount from the mortgaged property 
or from the mortgagor personally. The putni rent 
having fallen iDto arrears, the Zamindar advertised the 
putni for sale under the Putni Regulation. Themort- 
ga gee avoided the putni sale by depositing the sum due 
and sued the pntnidar and the darputnidar for the reco- 
very of that sum. 

Held, that the mortgagee was entitled to a decree no* 
] only against the darpatmdar but also against the putni- 
I dat who was “bound by law to pay" the rent within the 
'meaning of S. 69 of the Contract Act. {Chose and 
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CONTRACT ACT (1872) S 69 
Mukhtrua, JJ ) COSTA BeHaRi DUTTA v JlBAN 
MALL 43 c W N. 852 

S 69 Scope of 

S 69 of the Contract Act ts intended to include the 
cases not only of personal liability but atl liabilities to 
payments for which owners of lands are indirectly liable, 
those liab hties being imposed upon the land held by 
them It is not a correct view to take that the section is 
restricted only to a case of personal liability (Sennet 

Singh . . 

Ss 72 and 

Electricity Supply 

valid rales — Right to refund Set CONTRACT ACT, Ss 
21 AND 72 181 1 C 315 = A I R 1939 Pesb 8 

— — S 73 — Party claiming damages — Duty to mill 
gate damages 

To maintain suit for damages for breach of contract 
it is the duty of the party claiming the same to perform 
his part of the contract and mitigate the damages and 
put forward the accounts of his loss and his damages 
must be on this basis (Addison and Rom Lai l J/) \ 
Ghulam Haider z> Iqbal Nath 

184 I C 130 = 12 R L 167= , 
AIR 1939 Lah 118 
■ - —3 74 — Penalty — Kabuhyat — Provision for 
6£ per cent interest per mensem In case of even , 
petty defaults — Power of Court to re'ieve against^ 
B T Act, S 179 — If bars powers of Court to reduce i 
rate of interest See Bengal TenaNCV Act S 179 

1939 P W N 220 , 

S 74 — Penalty — Mortgage — Instalment bond— 
Default ela tie — Provision for compound interest at 
12 ptr cent — If penal 

A mortgage deed provided that the sum of Rs 2000 
which was borrowed thereunder should be paid in 
eight annual instalments of R« 250 eacn such instal 
merits to count both toward* principal and interest on 
the entire «um It was further provided that in default 
of payment of sum* due in any instalment the sum 
remaining unpaid should be added to the principal and 
the entire amount become payable at once in a lump 
with interest at 12 percent per annum with yearly , 
tests. 

Held, that the stipulation for payment of compound 
inte est at 12 per cent per annum was a clear penalty 
and could not be enforced ( Pindrang Row and | 
Venkata 


' Compound interest at 18 per cent — If pen if 

A stipulation in a mortgage deed for compound 
interest at 18 per cent cannot be held to be a stipulation 
by way of penalty when it is not a rate In excess of and 
outside the ordinary and usual stipulation ( Harries 
C J ant Minsk*' Lull /) MUKTESWAR TKIGUNAtT 
v Satva Chakan Srimani 180 I C 109 = 

5BR 338 = 1939 PWN 256 = 11BP 449 = 
20PLT 343*= A I R 1939 Pat 360 

— .3 74 — Penalty — ■ Mortgage bond— Provision for 

interest at loner rate— Date fixed for payment— fn 
default mortgigee to recover amount of principal and 
uttered by suit— Further provi non for increased rate of 
entered in ease of default of payment on due date — If 
penal _ j 


CONTRACT ACT C1872) S JS4. 
heirs and representatives would be competent to recover 
the same from the person and properties of the mortga- 
gor, his heirs and representatives by bringing* suit 
Then followed a further stipulation that in ca«e of non 
payment on the due date interest would ran at Rs 14 0 
per cent per mensem and that the mortgagee would 
re-over interest at l*per cent per mensem after the 
expiry of the said due date etc 

Held, that the stipulation for higher Interest after 


to the original rate stipulated lor in the primary contract- 
( Rowland and Manohar Lall JJ ) NANHAK SlNGH V. 
Ram Lagan Dubev 18310 866 = 5BR 1009= 
12 R P 209 = 20 P L T 743^1939P WN 319 = 
AIR 1939 Pat 457 
— 3 74 — Penalty — Pledge — Agreement that it 

would be irredeemable after certain tune 

An agreement that the pledge should become irre 
deemable if not redeemed after a certain period, 
although it may be an unfair agreement would not in 
itself constitute an agreement by waj of penalty unless 
the value of the thing pledged is so very much larger 
than the amount of the loan that it would become 
obvious that the clause is really inserted as a means of 
bringing pressure upon the pledgor to repay the loan 
Witbtn the contracted time (Maeiney J ) DWARIKA 
v BhAGwati AIR 1939 Rang 413 

- ■ S 126— Contract of guarantee — IVhat amounts 

to 

Where A tells S that he may safely do business with 
C, as he was helping them with finance and taking goods 
from him that falls far short of a guarantee ( Leach , 
C J and Midhavan Hair, J) MAHOMED SHAMSU 
din Ravuthar v Shaw Wallace & co 

ILB (1939) Mad 282=184 10 163 = 
12 RM 414«49LW 3I3 = 1939 MWN 299= 
AIR 1939 Mad 620= (1939) 1 M L J 609 

-S 133— Applicabil ty — Surety for appearance of 

defendant arrested before judgment — Return ol plaint 
for presentation To Court having jurisdiction— Surety — 
If discharged — Plaint represented in proper Court — 
Surety bond— If covers new suit See C P CODE, 
O 38 R 2 50 L W 426 

■ -3 133 — Discharge of surety — Breach and vana 

spect of which a surety had 
the share of a partner was 
was limited to a certain 
amount and according to the terms of the partnership 
deed It was stipulated that when losses occurred the 
partnership was to be dissolved forthwith, the conlinua 
tion of the business after losses were Incurred on an 
extended scale by amalgamation with anothir concern 
and the addition of new dealings to the bu'ine'S of the 
new conctrn thereby changing the character of the 
original business constitute not only breaches but al*o 
variation of the terms of the contract and exonerate the 
surety from liability ( Addison and Ram Lall JJ) 
JOwand Singh v Tirath Ram 18310 ?40(2)=> 
12 RL 133 = 41 PL R 47 = AIR 1939 Lab 193 

S 134— Applicability — Decree against principal 

and surety — Effect — Release of principal debtor before 
the Debt Con tliahon Board— Surety if can claim tabs 

~e a decree Is passed both against the prln- 
and the surety, the surety becomes a judg- 
His debt becomes a debt of record The 
. itract has merged in the decree Hence 
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CONTRACT ACT (1872), S. 131. 


I CONTBACT ACT (1872), S. 194. 


* * ... . . and therefore 

■ ust cover the 

—Suit against trustees and a guarantor — Substitution consequences of negligence, cut wtiere the Hue con- 
of new trustee! and striking out of old ones — Effect— tract as made at the time Of acceptance of the offer is 
Surety if relieved cf kit liability that the bailee is to keep or hotel the property for a 

A surety is discharged if the creditor, without his reasonable lime as an ordinary bailee, it is not open to 

-consent, either releases the principal debtor or enters into the latter to alter that contract until a reasonable period 

a binding arrangement with him to give him time. In has expired and to add a new term to the contract by 


is. S. 139 only applies where the eventual remedy of the 
surety against the principal debtor is impaired. Under 
S. 134 the surety is discharged if, and only if, a contract 
has been entered into by which the debtor is released or 
if there has been any act or omission on the part of the 
creditor the legal consequence of which has been to dis 
charge the prmcipil debtor Where a plamtiH *ued on 
a building contract certain trustees of a temple and a 
guarantor but later on as those trustees were removed 
applied for the substitution of the new trustees in 
place of the old ones and they were so substituted 
the old ores struck out and the suit wav continued 
against the new ones and tbe guarantor it was held that 
as the only re<ult of striking out the original trustees 
from the action was to preclude the bringing by the 
plaintiff of a fresh suit in respect of the subject-matter 
aga!n«t them, and was not a release or discharge of the 
principal debt, the debt remained a debt though the 
creditor by reason of a rule of procedure could not 
bring an action upon it It was further held that under 
the circumstances there was nothing m S 134 to dis- 
charge the liability of the surety and that the plaintiff’s 
act in continuing to sue the surety, though he withdrew 
his action against the principal debtors, was a dear 


■ s. 131 — Discharge of Surety — Suit against in 
solvent debtor without leave of Court— Surety if released 
from debt 

Failure to obtain permission of the Insolvency Court 
before suing the debtor who had been adjudicated 
insolvent, does not release the sureties from the debt. 
(D. R. Normsn ) Shankar Lal v Bhanwar Lal 
1939 A M L J. 81 

— Ss 134 and 137 — Remedy against principal 

debtor barred — Surety, how affected. 

A surety is discharged when at the dat* < 
agaipst him the creditor’s remedy against thi 
debtor has become barred by time. (DR 
Nau Rang Raj t>. Sit. a Ram 

1939 A.M.L J6S | 
-Ss 151 and 152— Liability of bailee— Rt gh 
contract out of obligation— Contract to keep prop ■ ■ 
far reasonable period as ordinary bailee— Right to > 

aeto term absolving from liability. 


A.l.K. laou cum, ivi, 

Ss 160 and 148 — Government promissory note 

deposited with Collector by company owning private bond- 
ed ware house— R'ote not endorsed to company — Company's 
rsght to its return on cancellation of excise license — 
Government, if can plead interest of endorsee — Note 
attached by Government under S 88 (3) (c), Cr. P , 
Code, against endorsee — Effect 


Government becomes the bailee of the note within the 
meaning of S 148 of the Contract Act Under S. lfOof 
that Act, the Government are under a duty to return it 
without demand on the cancellation of the company's 
excise license, when the company is not ander any 
liability to Government in respect of the bonded ware- 
house, although the note had not been endorsed to the 
company at the time of the deposit. The Government 
being bailees, are not at liberty to refuse to return it 
pleading the interest of the person m whose name the 
endorsement stands An order of attachment of the note 
obtained by Government under S 83 (3) (<■)> Cr. P. 
Code, against the endorsee is no bar to a decree for the 
return of the note to the company. ( Panckndge , /.) 
REEMAH EZEKIEL V PROVINCE OF BENGAL 

ILK (1939) 2 Cal 62 = A I E, 1939 Cal. 746, 
S. 172— Profits accruing from immovable pro- 
perty — If can be pledged. See T P ACT. S 58 

AIR. 1939 Lah 16 

5 182— “Agent”— Ajahat gumasta collecting 

fees for Deshmukh of village— If agent of Deshmukh. 
See Limitation Act, S. 10. 41 Bom LB 215 

S 188 — Authority to receive payment — If im- 
plies authority to sue for it 

Where a person has been authorised to receive refund 
of octroi duty from the Municipal Board cannot be 
deemed to have also the authority to adopt any legal 
process for recovering the amount A right lo receive 
is different from a right to recover (Malta, /.) 
Municipal Board, jaunpur v banwari Lal 


Generally an agent cannot without authority from ms 
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CONTRACT ACT (1872), 3 196 CO OPERATIVE SOCIETIES ACT (1912), S 20 

principal in the same way as the agent himself Where members from entering into partnership with other In 
a banking concern is appoirted an agent with very wide dividaals ( Iqbal Ahmad, Allsop and Ba/pai //)■ 
powers in the matter of letting out certain buildings ChaNDRJKa PRASAD Ram SwaRUP v C 0 MM 1 S- 
in the city, it can welt be inferred that the concern had StoNER OF INCOME TAX 182 1 0 845= 12 R A 63i*= 
u " ’ - 1 *"" AW R (HC >479 = 1939 IT R 269 = 

LJ 419 = A I R 1939 All 341 (PB). 
— Partnership — Partner tarrying on 
st — Partners consenting to and knowing 
' drawn from partnership for separate 

' “» 196 — Applicability — Contracts forbidden by I trade — Profits of latter — If divisible — Jntenst on 

law — Ratification — • Conditions ot validity— Delay — I advances — Right to 

A partner is not precluded under S 2S9 of the 
* ' 1 " ‘ ~ ih the 

such 

awing 

such 


act purported to be ratified and not after the expiry of 
the period for which the option was open or long after . 
the expiry of the period if any, fo — >■ *• *-» —I 
was to relate (pandrang Row 
//) Madura Municipality 
NAIDU UR (1939) Mad 
1939 MWN 821** A 

3 220 — Construction and scope— Misconduct of 
agent — Effect on right to commission —Proof of lots to 
principal— Jf necessary for deprivation of eommuston— 
Principle 1 

There Is no warrant for holding that an agent’s claim 
to remuneration is not affected by his misconduct unless 
it is a! o shown that the principal has incurred loss 
thereby Nor is it correct to hold that even where loss 
had been caused to the principal it would be sufficient If 
the agent is directed to make good the loss the fact 


misconduct A principal is entitled to have an honest | 


there is no justincation for claiming the profits of that 
partnership On the basts oi the relationship being one 


CONTRIBUTION See alto PARTNERSHIP 


- — Claim to- — Award of interest— Power of Court 

A claim for conti ibution has always been recognised 
as falling uubin the equitable jurisdiction of the Court, 
and on such a cla m a Court of equity will award interest 
at a rea'onab e rate from the date of payment of the 
amount by the plaintiff in respect of which contribution 
is claimed ( Pandrong Reno and Krtshnaswamt 
Ayyangar, jj't RAMANATHAN CHETTIAR V. 
PALANXAPPA CHETTIAR 


Mad 776-49 L VI 132 = 
= AIR 1939 Mad 631 


« against two partners— 
sue for contribution from 
ground of partnership — If 


\\uere tne oasis of a uaitn for contribution is a joint 


thereby, but also forfeit all his cor 
chart or and Abdur Rahman 
ANANDA KAO V GOPALA RAO S 
193 

— — S 233 — Scope and effect — 


WALT ACE & CO HR U939) Mad 282= 

184 I C 153 = 12 R M 414 = 49 IW 343 = 
1939 MWN 209- A IE 1939 Mad 820= 
(1939) 1 M L J 609 
- ■ — B 239 — Firm tf tan be member of a partner 

ship 

According to the provisions of S 239 of the Contract 
Act partnership can be the outcome c 
tion of persons and as a firm Is not 
entity, a fiim as such cannot be a nner 
ship But there Is nothing in law iu lmi 


1 ■* by the plaintiff 

t based on the 
t is liable to con 
■ operate as a bar 

1 for contribution 
up or Intimately 
"■ 1 ^ that it would 

at as between 
r contribution. 

■ ■ Dr v Mimur 

■■ ^ W 647(2)= 

A4.K 1939 Mad bU8 = (1939)1 ML J 825. 

-Partnership— Joint decree passed against some 

of partners of firm in respect of del t contracted by them 
— One of judgment debtors paying entire amount— 
Right to sue rest for contribution — partner‘hip debt 
and separate debt — Test See PaRTNfRSHIP — 
Contribution 43 c y/ n 1214 


lUUIVIUUaU ■ 
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CO-OPERATIVE SOCIETIES ACT (1912), S. 23. 
— Sg. 23 at: ti 21 —Award against estate of fait or 
deceased member— Jurisdiction of liquidator and of 
Cml Court 

A liquidator ha* no jurisdiction to award anjthing 
against the estate of a past or a deceased member, 
because of the limitation provided under S» 23 and 24 
of the Co operative Societies Act. The Civil Court has 
jurisdiction to go inio the question whether the liquida- 
tor had jurisdiction to make the award, (Dahp Singh, 
j.) Ahmad ali r Cooperative Society of 
PaNIPEt. 41 PLB 269 

- S. 42 (2) (b) — ■Certain members adjudicated 
insolvent — Liquidator not appointed until after dis- 
charge— Posner of liquidator to fix their liability. 

Where a Co operative Society is dissolved and ctrtain 
members are adjudicated as insolvents their liability as 
members is not provable under the terms of S.34(2), 
Provincial Insolvency Act, if no liquidator was appoint 
ed until after the insolvents had been discharged Under 
S. 42, Co-operative Societies Act, it i» the liquidator 
alone who can ascertain and fix the liabilities of the 
members. Therefore until a liquidator is appointed, it j 
cannot be said that there was any csbt or liability cer- 
tain or contingent which can affect the members I 
Hence the liquidator is not debarred undr? the provisions 

of the Provir'-’ *“ * *- - 

hty as memt ■ ■ 

BAHIM1 Qa • • ■ 


OO-OWNERS. 

jurisdiction to question and disregard an award given by 
the Registrar of Co operative Societies and the certificate 
issued to the Revenue Courts for recovery of the amount 
under the award, in pursuance of R. 33 of the rules 
framed under S 43 of the Co operative Societies Act. 

Hurt on, F. C.) BORDA CO OPERATIVE SOCIETY V, 

YadaO. 1939 N.LJ 405. 

S 43 (I ) — Auard made without /urudietion — - 

Ob/ection, tf can be raised in execution proceedings — 
Objector's remedy. 

Where an award made under the Co operative Socie- 
ties Act is alleged to have been made without jurisdic- 
tion and not accoidingio the terms of the Act, it is open 
to the person aggrieved to bring a suit to that effect but 
such objections cannot be taken in the execution proceed- 
ings started in pursuance of ihe award, the objector’s 
rtmedy being an appeal to the Registrar. {Siemp, J.) 
Balwant Singh v. Anjaman Imdad Bah ami 
QaRZA 180 I C 242 = 11 EL 666 = 

41 P.LR 225- A IK 1939 Lab 40. 
- S, 43(2; (1) — 'Dispute'— Mtaning 

Where a Co operative Society has considered its 
treasurer to be responsible for embezzlement of money 
deposited with it by a person and the treasurer has 
throughout contended that he was not concerned With 


'Member' 

dissolution of the society in S 42 (4) ( Dahp Singh, 

/.) ANJUMAN IMDAD BAHIM1 OARZA v IMAM DlN 

183 1 C 632=12 EL 124-AI.R 1939 Lab 275. 

S 42 (3 ) — Powers of liquidator — Power to ask 

person summoned to furnish security — Punjab Govern 
ment Rules, ft, 26 (e) 

Although S. 42 (3) of the Co operative Societies Act 
gives the same pow er to the liquidator to enforce atten- 
dance of witnesses and production of documents as is 
given under C P. Code, that power is subject to the 
rules framed under the Act R 26 (r) of the Rules 
framed by the Punjab Government restricts the powers 
of the liquidators to those given m the rub rule. A 
liquidator has, therefore, no power to ask a debtor of 
the society under liquidation summoned by him to 
furnish security for his appearance or to impose a sen- 
tence of imprisonment or fine for his failure to do so. 

( Blade , J.) HAKIM, /* !k( matter of. 

I.LR (1939) Lab 192 = 183 1 0.414= 
12R.L 114 = 40 Cr L J 79i= 4' ** T > 

AIR ■ • 

S. 43 — Reference to Registrar 

Jurisdiction of Registrar to decide tf 

On a reference made to the Registrar 
under the Co-operative Societies Act, th u 
as a Court and he has jurisdiction to decide whether a 
dispute before him is time barred or not Once he has 
decided that rightly or wrorgjy, it cannot be said that 
he acted without junsdiclion. ( Fail Ah and Varma,\ 
//) SHEQSe - - ~ 

tive society 

S 43— 

certificate by 
Juriijiction o. 

The Competitive Societies Act now heie fives any l 
power to the Commissioner or any other Revenue Officer j 
to examine or revise the proceedings of the Registrar or 
other officer of the department A Revenue Court has no j 

Y.D. 1939—24 


CO-OWNER9 — Adverse possession — Essentials— 
Mahomtdan Law — Co-heirs under — Position of — 
Alienee from some co-owners —Possession of— If adverse 
to others. See ADVERSE POSSESSION— Co OWNERS. 

ILK (1939) Kar 697. 
— ~ — Alienation by some — Suit for partition by other t 
— Equities — Several sates by particular co shirers— 
Earlier purchaser — If entitled to priority over subse- 
quent purchaser— Rule— Contribution among purchasers 

In a suit for partition by one or more co owners 
against the others and alienees from some of them. 
Where the alienations are not binding on the plaintiffs, the 
Court, as a rule of equity, would generally allot to the 
abenees what their alienors sold or purported to sell, if 
that can be done, so that (he alienees can get what their 
alienors sold or purported to sell to them But where 
there are several such alienations, the alienees under an 
earlier Sale have no priority over the subsequent pur- 
chaser in respect of the property sold, where the estate 


Joint land — Lease by co owners to tenant for 

term— Tenant holding oxer after term — Suit by one 
co-o mer only — Maintainability — Suit by all co owners 
— Necessity 

Z 


owners ol property , and the tenant continues on suffer- 
ance afier the expiration of the period of tenancy, a 
suit to eject the tenant bolding over brought by one only 
of the co-owners is maintainable. The position of ten 
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<m sufferance is akin to (hat of a trespasser, and one of 
several co owners cap maintain an action to eject a 
trespasser who has been holding wrongfully. (Broom 
■field, Ag. C /. and Sen, / ) VKHIVANI BaI KriSHNA 
v. Keshav anant. 41 Bom L R 1213 

— Band acquisition case — One if can gite valid 

•discharge for another interested in the land See 
LamBARDAR. J9S9A.WB (PC >58 

— - -Wall erected by one on top of joint wall— If joint 

*■ 1 ■ ' 59 Lab 28. 

* ■ not used — 


There cannot possibly be a transfer of copyright or 
assignment of copyright in a non existing work Where 
there is no prool that the work was substantially com- 
pleted at the time when document transferring copyright 
wa, drawn up and on the face of it the document refer* 
to a future work rnnv'O** «—-'*» *-» * * • ■* « 

(flofi? ■ ■ * 

MOHAI ■ : • 

T. P.A 

1939 A L J 71-1939 A WE (H 0 ) 121 

Infringement — Burden of proof 

In an action for infringement of * 
for the defendant to prove that 
infringement It is for the pl-mtiff 
lies, to prove that tn fact there b. 
inent. (fffadia.J) PERFORMING 

Ltd ^Indian Morning Post R 
XL R (1939 )Bom 295-18410 6 
41 Bom LB 630= A I »• 

——Nature of— Assignment — Registration — Neces 
Slty. See T P ACT, S 54— APPLICABILITY— 
Transfer of copyright 1939 A L J 71 

COPYRIGHT ACT (1911), 8 1 (2) — ' 'Authorise'— 


I depriving the other co-sbaters of the right to the joint 
possession of the site The retention of possession by 
such a co-share r famishes the others with a cause of 
action for a suit for joint possession of the sue by 
j removal of the materials. The question of special 
damage does not arise, for the cause of action in such a 
case is constituted by the invasion of the right of the 
Co sharers to joint enjoyment of the site of ihe house. 
( Iqbal Ahmad J) DAR5HAN SlN'GH V PRAG SINGH. 

1939 A W.K (EC) 840 = 1939 R D 612 

Adverse possession — Need for proving ouster. 

* *~ — * 1S390WN. me 

Proof of odder — Necessity 
by one a g isn't another 
■ ' ence of title <« plaintiff, tf 

certain persons jointly as 
e must oust (he other before 
„ e to him. But where both 
are joint trespassers, as where they were purchasers 
tinder a sale which conveyed no title, one Can oppose 
the title of Ihe other in a suit for partition by the other. 
(.Alt top, J.) Attar Singh v Asa Ram 

1939 A W R. (H C ) 728-1939 K D 674 = 
AIR 19S9 All 732 

’ father--' Alt sons not 
ceedmgs— Shares, if ex 

rent is passed against 
a father and on his death only one of his sons is brought 
on record as bis legal representative In the execution 


Exclusive possession— Basis of right— Change tn 

the nature of posieision — Right of to sharers to oh jut to 
the change. 

One of several joint owners cannot erect a building 


1 


the detendant alleges that he was not aware of the ) c »-sharers have a right i to object to the change The 
, , of a building on a plot used as sahan 

. hange the method of exclusive possession 

as such the other Co sharers would be 
rights to object even m the absence of 
. . ct injury to them. (Rad ha Krishna Srt- 

. . ■ RadHEV I.AL v. VTAHARAJ KunJ 

. . 184lc IS6*» 

. .. .... 1939 A WR (OC ) 1B5-12 R O 83- 

• 76 = 1939 0 A 725-1939 OU 59CM 

.. , 9 O WN 863=AIR 1939 Oudh 276 

i . y one eo sharer— -Remedy of other etr 


tf entitled to sue lor joint Possession 

The tenant or raiyat has a disposing over only so far 


It is perfectly open to a co sharer to grant a lease of 


the materials of hts house built on the village site the joint holding If the other co Sharers, are dis»atisfi- 
are concerned and has not a transferable interest in the 1 ed with it. their remedy is to institute a suit for parti- 
•S.teof the houce The fact that the transfer is in t.on, (Henderson /.) BHaRANI KantA RAY 
iavourof one of the co-sharers, has not the effect of | RaJAGOPAL LAL 70 CL 3. 199- 
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- — — Liability toe/ectment — Taking of fas 

Iambardar alter ejectment of tenant — T a l mg 
thereafter by co- skater without Iambardar x cot 
Where a iambardar has taken actual posse" 
ejecting a tenant under S.~9 of the Tenancy Act, any 
co sharer who thereafter takes possession without the 
consent of the Iambardar lenders himself liable to 
ejectment. (.Marsh, S.M. and Mehta, J.M ) Ha'HR 
Singh v. IIet SiNah. 1939 R D 604 = 

1939 A W.E (BE) 290. 
— —tsabihty to fay money order and registration 
charges in. urred by the Iambardar. 

Where the co sharers are living away ,v " ■ " **■“ 

or at a place different from that of It 

their share of the pro6ts have only to 

and as such, money order and registrar u 

connection therewith have only to lie borne by them. 

{Pollock, J.) DHUN DIRAJ v GaNPAI. 

181 X C 915 = 11 E N. 492 = 
1939 N.LJ 110 = A IE 1939 Nag 121. 

— 1 - Mutual relation— Default by some eo sharers in 
payment of land revenue — Reienuc sale of wh de estate— 
Ce-iktrer by agreement with purchaser obtaining pro- 
perty told— Right </ others to re convey wee. 

In an estate the rammdan right was vested in a mm 
ber of persons and separate accounts had been opened 
onder the Bengal Land Revenue Sales Act. In certain 
year some of the co-'harers made default in the payment 
of their share of the land revenue and consequently the 
whole estate was put up for sale. Certain co sharer by 1 
an arrangement with the purchaser obtained from lum 
the properly sold in the revenue sale with a view to 
avoid some part of the disaster of a sale He was not 


co-siiuiLia mm. w ai an niditiui nines nut me sale touiu 
not be prevented as the arrears of revenue bad not been 
paid. Further, he did not do anything to prevent bis 
co-sharers from becoming possible bidders 

Held , that as fraud or bad faith towards his co shartts 1 
bad not been proved the other co-*hareri could not claim 
to recover their former interest in the estate by paying 
proportionate portion of the purchase price (.Sir Ge -rge 
Rankin ) ANATH NATH BiSWaS v DWaRKA NaTH 
Chakravarh 13CWN 629 — 

I BE (1939) Kar 149 (PC)- 181 1 C 380 = 
1939 OL.B 340-5B.R 651 = 690 LJ 605 » 
11 RPC 262 = 20 Pat LT 359 = 
AIR 1939 PC 86 <P C ) 

Partition — .Private partition of Sir plots — Effect 

on the right! of one with referent < 
the other — Right to tue trespasser- 
possession. 

A private partition of Sir plots 
not the effect of destroying the right of ownership of 
any one of them in the plots allotted to the others As 
such any One of them can sue to eject a trespasser on a 
plot allotted to another co 'hater But he is not entitled 
to joint possession but only to a declaration of title a» 
joint owner with others. (Rennet and Vetma.JJ) 
IlALDAR UPADHYAb Ra'1 Sumar U paddy* 

182 I C 309 = HR A 651 = 1939 BD 169 = 
1939 ALJ 171 = 1939 A WR 'HC) 249- 
AIR 1939 All 332 
1 —Partition — Sight to maintain suit — Stranger 

Purchaser of co-sharer’s thare, 

A stranger purchaser of the share of a co sharer in a 
joint property is entitled to maintain a suit for partition 
•on the principle that he is in constrictive possession of 


CO-SHARERS. 


— -Remedy against another co sharer — Elect men! or 

partition. 

It is a well known principle of law that one co sharer 
cannot bring a suit for ejectment against another co- 
sharer His remedy is by w ay of a suit for partition. 
{Thomas, J) ALl RAZA KHANw N AWAZISH All 
Khan. 1938 0 A 846=1938 O W.N.1157. 

Right to ahena'e — Exchange by one co-sharer of 

' upon without 
■ age— If open to 

St nere one ol the co-sharers transfers by a deed of 
exchange specific plots appertaining to a joint khewat 
and the other co»sharers were in noway concerned with 
it and did not at any lime object to it and where it was 
acted upon and ihe parties were put in possession of 
their ir-pective plot* it is not open, in a suit by one of 
the parties to declare that he is the owner of the plots 
in his possession for the other party, to raise a J>oint 
which might have been available to the other co sharers 
at the time of transfer that the deed of exchange is 
invalid as someot ihe co-sharers had not been parties to 
the exchange (hmail, J.) KASHI NATH v MaKCh- 
HED. 184 I C 233 = 12 R A 202 = 

1939 AWE (H C J 373= 1939 ALJ 384 = 
AIR 1939 All 504. 

——Right to alienate— Person in exclusive possession 

Where a Co sharer has been in exclusive possession of 
* — *- - * - J *■- ‘ or hindrance by other 

third person, subject 
obtain a partition of 
■ipal Singh v Mata 
• 1 1 693 = 12 R O 42 = 
1939 A WR (CC.) 132 = 1939 RD 477= 
1939 O W N. 77 3 = 1939 O A 627= 
1939 OLE 630 = A I R 1939 Oudh 243 

Right to contribution — Rent decree obtained 

after interest of Co sharer tenure holder it sold in execu- 
tion of mortgage de. ree — Amount realised from another 
co sharer personally— Liability ot formes to contribute 
to tatter. 

1' here ‘Ome time before a rent decree was obtained 
by the landlord the inttrest of a co sharer tenure-holder 
was sold in execution of a mortgage decree, and the 
landlord proceeded against the judgment debtors pec* 
sonally and realised ihe entire decretal amount from 
anothercosharer.it is certainly open to the latter to 

— -■* -- -* contribution and the 

on the purchaser at the 
and Roxburgh, JJf) 
■■ ■ ■ 43CWN.940, 

—R ight' inter se— Right of one to bin 'd on or Jet 
out for building purposes faint ,and — Absence of consent 
el others 

O ie of several joint owners of Und is not entitled to 
erect a building upon the joint properly without ihe con 
sent of the other co sharers, notwithstanding that the 
erection of lhat building may cause no direct lo>s to the 
other joint owners If he cannot build be cannot let 
out any portion of pint land for the purpose of build- 
ing ( Radha Krishna, /) AMJAD ALl KHI1 r. 
lilSMUXAN 184 IC 266 = 19390 WJJ 911 = 

1939 OLR 697 = 1939 A WR (C C ) 214= 
12 RO 88 = 1939 RD 590 = 1939 0 A 776. 

- - Right to recover property from tre-pa ser—If 
can aisert right in whole property. 
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The right of a tenant in common to recover the whole 
property as against a trespasser is a right which he is ( 
entitled to assert only on behalf of himself and his ] 
co tenants He cannot do so in the assertion of a right 
to the n hole property in himself ( Thomas J ) ALi 
RAZA KHAN v NAWAZISH ALI KHAN 

1938 o A 845 = 1938 OWN 1167 | 

Right to share in commission paid to the lam- 

bardar 

The lambardar receives one commission on the land I 
revenue assessed in a mahal and another commission on 
the land revenue assessed on the Malik makbauxas 
This commi sion is given to him not as a propneior of 
the village but to compensate him for the trouble he 
has in collecting the noney Neither forms part of the 
village assets and in neither have the co sharers any 
right {Pollock J) DhUNDIRaJ v CaNPAT 

181 IC 915 = 11 EN 492=1939 N L J 140 = 
AIR 1939 Nag 121 
— " -Shamilat land— Exclusive possession of ports or— 
Right of eo sharer 

One co sharer may under certain circumstances take 
and keep exclusive possession of a portion of shamilat 
land for his own use until part tion and another co 
sharer is not by reason of the land being shamilat 
neces arily entitled to disturb his possession The 
commonest instance of the right of exclusive possession 
occurs when a Co sharer may break up and cultivate a 
portion of the shamilat and take the produce for bis 
own benefit The principle is precisely the same when 
a plot of shamilat is used as a bara or for any purpose 
Other than cultivation {Abdul Rashid J ) Lakhmir 
Singh v Sadhu 41PLR109= 

AIR 1939 Lab 288 
— - — Shan ilat land — Partition — Land restrsed for 
common purpose— Building erected thereon by some of 
co-sharers — Right of others to its demolition 

If the shamilat land of a village has J 

reserving only special areas for cornu 
(e / } land reserved as an appendage to 
the proprietors can alter s he condition c 
perty without the consent of all the co s 
of them erect a building thereon without the consent of 
the others the latter can demand its demolition {Skimp 
/) Sundar Singh i« IIaRnam singh 

41 P 1»R 687 = A IR 1939 tab 614 

Sir lands — Holding of , , in severalty — ff indicates 

ownership — Position of person sis possession — His rights 


COSTS 

••Suit for ejectment by one only— When main 
tamable 

Where by mutual agreement amongst two brothers, 
co sharers particular plots had been allotted to a 
particular brother, and that brother alone files a suit to 
eject a sub tinant in re pect of tho e plots the suit is 
not bad where there is evidence to show that at was 
filed with the consent of the other brother and the 
defendant is liable to ejectment in that suit {Marshy 
S M and Mehta, J M ) SHUCAN CHAM! v JaGRAM 
1939 RD 60312}= 
1939 AWE (BE >273(2) 
— — • Sait by, to recover revenue paid — Pje*umpuon if 
any that each has paid a portion See C P COPE, 
O 22 Rr 3 and 11 1939 OWN 711. 

T ransfer by one of more than hit share — Posses- 
sion also dehtered — Effect— Ouster of the others — 
Remedy — Limitation 

Where one of two coparceners transfers a share, 
which is more than his own and follows it up by giving 
actual possession to the transferee that constitutes an 
ouster of the other coparcener and as the transferee 
would acquire adverse pos e«sion as against that co 
parcener he would have to bring h s suit within 1 2 years 
of the ouster If the transferee is a sole aammdar the 
limitation would only be 6 months whereas. If he is one 
of several xamind-rs his possession can be contested 
within 12 3 ears as prescribed by Art 142 Limitation 
Act {Mehta, SM) Manik AHIR v AUQA AHMAI> 
1939 RD 1=1939 A WR (BE) 111 
COSTS See also (l) C P CODE S 35 

(2) Cr p Code, S 148 

(3) PRACTICE 

— —Appeal— Summary dismissal by appellate Court 
—Appeal to High Court successful— Older as to 
costs— Practice — Costs of first appeal — If allowable 
Where an appeal to the High Court against the sum* 


41 Bom L R 949= AIR 1939 Bom 49& 

Award of — Suit dismissed with soils — Sepa 

rate sets of costs to different defendants — If lustified — 
Bombay High Court Civil Circulars 1925, Ch VIII 
Where a plaintiff s suit is di missed with costs the 
order as to costs must mean that the plaintiff is to pay 


co sharer in po«ess on cannot res st it it follows that 
bis transferee could not be in a better position {Stone, 
C J and Clarke J ) ANANTRAM v PUNA 

1939 NLJ 92 


——Suit by one for whole rent — When permissible 
Where by local custom one of the co sharers acts a 
agent on behatf of the whole body of co sharers and 
real ses the whole rent from a tenant then that co sharer 
can sue alone without the other co sharers for arrears 
of rent {flfanh S M and Mehta J M ) SHIV SAGAR 

P"™’ “'"mMAWJmIsMM 


12 RB 152= 41 Bom LR 675= 
AIR 1939 Bom 338 
— -Discretion — Suit for Infringement of des gn~ 

Defendant admitting plaintiffs right and offering to 
submit to injunction and to pay profits and costs— 
Refusal of offer by plaintiff— Suit finally decreed In 
terms of defendant s offer— Costs— Liabil ty lor — Rule 
See C P CODE O 24 41 Bom L R 290 

Liability for — Sait on behalf of plaintiff — Dis 

missal with costs — Absence of direction for payment of 
costs by next friend — Liability of estate of minor See 
Decree— Construction 41 Bom.L.E 521. 
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COSTS. I COURT TEES ACT (1870). S. 7. 

Mortgage suit — Discretion of Court — Role — I regarded as a suit for declaration with consequential 
Order for costs— Appeal. See C. P. CODE, O 34, I relief falling under S. (i») (c), or a suit for possession of 

R. 10 1939 MVf.H 298 I moveable and immoveable property governed by S. 7 

— -Practice— J — e “ ” ’ • ' * *' ~ 

Act — Rules as tt ■ * ■ 

S. 6M3) 

COURT FEE — ' ■ ■ _ 

appdlate Court. 

It tbe deficient 

is not made up, tl 1 " " 

pare or sign its d 

i,Bhtde,J) KiSt ■ ■” ' 


— — — fl rfyni not 1 on — ■ Bam of— Pita of defendant — If 
material — Facts found as pleaded by defendant — Proper 
procedure — Ju n idi cti on— Forum — Determination 

The court fee payable on a plaint tn a Suit and the j 
forum of trial depend on the allegations tnade in the 1 
plaint and not on the defence set up by the defendant. 
If the plaintiff can prove his allegations he would be 
entitled to the relief on the lines that he has claimed, 
and the forum of trial is the Court in which be has 
brought the suit. The fact that the defendant sets up 
a dirtercnt title cannot alter the nature of the plaintiff's 
claim. If the facts are found to be as pleaded by the 
defendant, the proper course is to dismiss tbe sun and 
not to convert the suit into another of a different char 
acter. {.Rout ant, J ) DEOKI Sjnch v KamsewaK. 
Singh. 182IC 178-5BR 72S-12RP 2 

• ■Determination — Criterion — Substance of relief 
claimed 

It is tbe substance of the relief claimed in the plaint 
that must be looked to in questions of .court fee and 
Jurisdiction {fifing, J.) KaYathaN ROCHE v. 
CHINNAYYA ROCHE 1939 M.W.N 1114- 

AIR 1939 Mad 435- (1939; 1 M L J 425. 

• — ■ Determination — Relief available at tune of 
filmy of plant — Further relief due to change of or 
< urn nances — Procedure. 

Court fee is paid on the relief available at the time of 
the institution of the suit, but if after us institution 
circumstances change and it becomes neces'arj for the 
plaintiff to ask for any further r ' ' 
to him to apply to the Court 

plaint by adding new relief and 
fee thereon (/J fahartted Noor 
BlKJA RAJKUMAPI v BlSHWA NaTH K.UMARI 

182 I C 743=6 BK 818-12RP 61 = 
20 Pat L T 818 *- 1939 P W N 61 = 
AIR 1939 Pat. 219 

Refund — Inherent /urisdiction of Court. 

The Court has inherent jurisdiction to order a refund 
of court-fee even in cases which do not fall within 
S«. 13, 14 and IS, Court Fees Act. Where there has 
been no real trial of the mam issues involved in the 
•case in both tbe Courts below, the appellant is entitled 
to a refund of court fee paid by him in the lower appel 
late Court on the memorandum of appeal ( Abdul \ 

Rashid, /) IIaRi ram & Sons v. h O Hay 

41 PER.796=AIR 1939 Lah 257. 
COURT PEES ACT (VII Or 1870, as amended In 
Bihar and Orlsaaj. S 7(111) (lv)(c) and (vl— .Trope 
and effect— Suit for partition — Allegation that share I 
allotted at pn or partition was of less value thin that to 
which he was entitled— Court-fee payable — — *>“ 
court fee— Valuation. 

In Bihar and Orissa, so far as a partition so 
■to be actually In the nature of a title suit, c 
court fee is payable by the plaintiff, whether 
regarded as governed by S 7 (»<*) or S 
makes no practical difference whether the so.. » a 1 


staled that he was in possession of what purported to be 
his share in the property, but that the same was of less 
value than the pioperty to which he was entitled. He 
wanted the unlair partition, which was effected by an 
uniegisiered deed and chittas to be set aside and that 
bis proper share allotted to him He paid a Court-fee 
of Rs. 15 on his plaint, it was alleged in the plaint 
that the share allotted to him and of which he was in 
possession was in deficit by Rs 8,775 

Held, that the plaintiff should pay ad valorem, court- 
fee on the amount of Rs. 8,775 which was the amount 
by which his share In possession was in deficit of the 
share which he claimed, but that he need pay such court- 
fee on the value of the whole properly which would fall 
to his share. ( James and Rowland, // ) SlTAi, 
PRASAD Sah V Kamdas Sah 18 Pat. 267= 

183 1.C 281=5 BE 893-12RP 122- 
1939 P W N 197 = A.I R 1939 Pat 274. 
(as amended in Madras), Ss 7 (IV A) and 

(V) — Applicability— Suit for cancellation of deed of 
conveyance and for possession of property comprised 
therein — Valuation — Court-tee payable. 

In a suit for cancellation of a deed of conveyance and 
for possession of the property, falling under S.7 ( IV-A ) 
of the Court-Tees Act. as amended m Madras, the pro- 
per method of calculating the value of the subject- 
matter is the market value of the pioperty on the date 
of the plaint. The valuation should not he m accor- 
dance with S 7 (k). {Leach, C /, Rrithnarwami 
fa, //) KUTUMBA SaSTRI V. 

I.LR (1939) Mad. 764 = 
= 12 R M 232 = 49 h W. 666 = 
■. 407-AIR 1939 Mad 462= 
(1939)1 MLJ 702 (T B ). 
S 7 (lv) and Sch It, Art 17 ( Hi)— Applica- 
bility — Declaration and tut unction 

Sch II, Art 17 (»»»), Court Fees Act, only applies 
when no consequential relief is sought where consequen- 
tial relief by way of injunction is asked for then S.7 
(/»; applies and ad valorem court fee on the value of 
the claim has to be paid, a single valuation covering 
both declaration and injunction. ( D R Herman.) 
Pukh Raj v. Ram Jeewan. 1939 A M. h. J. 80. 

fas amended In Madras), S 7 (IV A) and 

I Sch II. Art 17 A(1J— .SW Under S 53, T P. Act 
— Court fee payable— Prayer for Cancellation of deed— 
/ / t molted 

It is clear that the proper prayer in a Suit by the cre- 
ditors of a per«on under S.53 of the Transfer of Property 
Act is a prayer for a declaration that the alienation 
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COURT -FEES ACT (1870), S.7 ; 

1939 MW.N 778-A.I.R 1939 Mad 894- 
(1939) 2 MLJ 400 

S 7 (iv) (b) and Scb H. Art 17 (vl>— Av/a 

five applicability. 

S. 7 (iv) (6) of the Court Fees Act will hot appfyto 
cases where tbe plaintiff is in joint possession of the 
joint family property but it must apply to cases where 
he is out of possession of it and seeks partition In the 
former ca'e the court fee is levied under Art. \7 (w) of 
Sch II. {Thomas, C,J aid Radha Krishna , J ) 
Durga Bux Singh » Asibila Bux Singh 

18-lIC- 371 *-12 E 0 102= 1939 OLE 607*= 
1939 OWN 1055 
——S 7 Civ) (b) and Scb II, Art 17 (vtf— Suit 
by Mahomed \n co Vinner in joint possession for partition 
—Court fits. 

Where there is a joint ness of title, each coparcener is 
In possesion of every portion of the joint p _ * - ’ 
his share is not defined and in such cases t 
the mode of enjoyment is not capable of 
terms of money and therefore the residuary 
comes applicable Such jomtness of title c 
nut in the case of a coparcenary proper 
where the shares of co owners are known and ascertain 
ed, a suit for partition is virtually a suit to enforce a 
right to a share in joint family property Under the 
MahomedanLaw the share of each member of tbe family 
In the family property is specific and is known and the 
title of one member of such a family is not joint with 


court -Fees act (I 870 ), s 7 . 

' S 7 (lv) (c) — Applicability— Ex-communicated 

member of caste— suit for declaration of illegality of 
resolution ex-commumcating him and of plaintiffs right 
to enjoy caste property in common— Prayer for per- 
manent injunction restraining caste members from 
obstructing plaintiff’s enjoyment of caste properties— 
Valuation for court-fee and jurisdiction S/e SUITS 
Valuation Aci.S 8 41 Bom LR 425. 

S 7 (lv) (c) — Applicability — Suit for m/unc 

lion against co-trustees and fen- possession as tent 
trustee — Joint trusteeship dented --Declaration of totnt 
trustee found necessary for right to relief— Court fee 
payable. 

, \\ here a plaintiff in his plaint prays for an injunction 

| against the defendants with whom he says he is a joint 
trustee to restrain them from interfering with his joint 
possession of the suit properties as joint trustee, and, if 


tion with consequential relief and falls under S. 7 (»»> 
(r) of the Court Pees Act for purposes of court fee, 
{Burn, J'l MaNAITHUNAINATHA DfSjKAR V 
GopaLA CHFTTIaR 49LW.270- 

1939 M.WN 255=A I E 1939 Mad 380 = 
p ^ a U9S9>1 M.LJ.317. 


Art. 1/ W* J oi e><-n il. (damson ana Aam tall, JJ ) isjonnianei dn.ioniaimng prayer tor possession — Court - 
NISAR AL1 Khan v NaWaziSH.Ali Khan _ \ fee payable ~ 


by tumor tv 
of title to 
prayer for 
in potsessioi 
Amendment 
— Perrnxssxl 
The yunio 
estate broug 
ing for a dec,.* 



! — ST fj ■9\lr\—At,thrabiht"—lViIl attached as 

le — Cancellation, tf 

- on the ground that 

ustered, but is also 
y fraud, undue in 
sks for the cancella- 
emed to involve a 
■ has to be stamped 

he Court-Fee* Act. 
atj Nath Singh 
* ’ * = 1939 0 A 226= 

. )9*» 11 B O 226“ 

1 I 1939 Oudh 325. 

1 ■ ■ Orissa). S 7 (|v> 

. , ■ ’ hty- Alienations by 

■ to declare sntahd 

• ■ ■ — Further prayer 

• ■ 1 f i id for other reliefs 

, ■ ■ n plication for and 

. • ■ . ml undeio making 

• •• i ■ ■ , able—ff suit for 
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COURT-FEES ACT (1870), S. 7. 


PliiotiSs, who were Hindu reversioners, brought a 
sou, alleging that thej were the reversioners after the 
last male owner, and claimed a declaration that the 
widow of the last male owner (the first defen janty had 
on y a limited interest of a Hindu widow in the inheri- 
tance and that certain alienations made by her without 
legal necessity would not ennre beyond her lifetime and 
wooli not be binding upon the reversiona *" J " *"* ' 
plaintiffs also prayed that the suit be dec 
and that the plaintiffs might be allowed 
to which they were entitled. In the cou 
the plaintifls asked fot an interim injunction to restrain 
the widow from making further alienations and the 
trial Court allowed the application and granted the 
interim injunction The question of court-fee was 
raised, and tbe trial Court, holding that the fee of Ks. 
15 paid as on a suit for a declaration without conse- 
quential relief was not sufficient, ordered the plaintiffs to 
Day ad valorem court fee under S 7 (i») (<) 

Held, in revi-ion, (1) tbit the suit as it stood was 
only purely for a de.larauon falling under Art. )7 of 
Scb.(C) of the Court-Fees Act ai amended in Bihar and 
Orissa, (2) that the second prayer was the usual ornmbus 
relief dau*e which appeared In every plaint, and tbe 
plaint conld not be constructed to 
declaration and consequential relief 
(if) («) of the Court Fees Act, mere 
omnibus relief clause appeared in 
plaintiffs applied for and obtained an ad interim injunc- 
tion did not change the real nature of tbe suit, 1 e , 
would not convert the suit which was a declaratory suit 
only into a suit for a declaration and consequential 
relief, (4) that tbe plaintiffs, who were only rever 
sioners, had no right to possession until the death of 
the widow and in the suit they had therefore no right to 
anything beyond a declaration so long as t' J 
alive, and had no right at all to ask for 
which should never have been gramed to 
the suit being for a Urg» number of 


■ - 3 7 (lv) (c ) — Cancellation of deed of family 

settlement — Suit by Hindu vndou for — Allegation of 
fraud and misrepresentation — Ken tat 111 deed that 
husband it vs ;oint wtih brother and that •widoxv was 
given properties m lieu of maintenance — Plaint a/leg 
mg that husbandwas separate and claiming right of 
inheritance to estate — Court fee payable 


Held, that the proper melhod of valuing the suit was 
according to the injury or loss from which plaintiff 
sought protection, and that loss could rot be valued at 
the total value of the properties in suit, though such a 
value might be proper if the plaintiff were out of posses- 
sion or if the document sought to be cancelled denii d her 
any right and title whatsoever; in this case since the 


should prima facie be deposed to accept the same, and 
was not justified in demanding court -fee on the market 
value of the pioperties in suit. 

Mohammad Near, J . — There is a good deal of diffe- 
rence between a suit in which the plaintiff seeks to 
recover a property w hich is not in his possession and a 
suit in which he wants to avert the danger which is likely 
to come 10 the propety which is already in his possession. 
To a suit of the second kind, a valuation on the basis of 
a suit of the first kind is wholly unjustified ( Mohammad 
Near and Kowland, //) DEQKALI KUARi v . 
MaHadeo Trasad Bhac.at. 182 I.c 153 = 

5 B E. 727—12 RP, 1 = 20 Pat L T. 638 = 
A IE 1939 Pat. 531. 
—Decret~Sun to restrain 
decree is void and tneapo- 
nd colluston~Court fee — 

Valuati on. 

In a suit for permanent injunction restraining a decree 
holder from executmg his decree on the ground that the 
same was obtained by fraud and collusion and was 
therefore void and incapable of execution, the plaintiff 
must be required to value his suit according to the 
amount of the decree which he *eek> to avoid, and to 
' 1 ' ’ James and 

CHANDRA 

• JE 730- 

Pat. 672. 

** * Siofe — Suit to declare that decree 

for setting aside execution tale 
•f possession — Valuation — Prmct~ 


praying for a declaration that a 
..... — - ... 1 against a member of tbe plain 

tiffs’ family was obtained by fraud, and for the conse. 
quential relief, that the sale held in execution of the 
decree may be set aside and the plaintiffs' possession 
confirmed, the suit has to be regarded as a suit for pos- 
session , for purposes of classification under S. 7 (»») 
(r) of the Court- Fees Act there is no distinction between 
a suit for confirmation of possession and one for reco- 


titled to maintenance In lieu of w hich •‘he was given pro- I mite decree in partition suit was obtained by fraud and 
perties worth Rs 20, COO She originally paid a for partition — V aluaUon of relief. 
court-fee of Rs. 15 a* on a declaratory suit, but In a suit for a declaration that a compromise decree 
o < ' . " • ■ ' * 1 J -a 7 — * ‘ « . . ned by fraud, and 

v. ••• the 
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COURT FEES ACT (1870), S 7 COURT FEES ACT (1870) S 8 

made under S 9 of the Suits Valuation Act it is im led on 2— II — 1929 and duly registered The property 
possible tossy that the plaintiff's ! ~- ~r 1- -» *,«, j ». k. r„ 


possible lossy that the plaintiff' 

IS incorrect ( Henderson and A 
Trading and Investment l 
70CLJ 155 


-S 7 (IV) (C)—Su,t for 

auction sale and for injunction — ■ Plaint 
of pripcty — Valuation of suit 

P brought a suit for setting aside a 
certificate case The property had b 
worth at least R« 12 000 in another 
partes, but it had been purchased by 
holder for one pice P however w as in 
the suit he prayed that the sale migh 
illegal and might be 'et aside and that , 
junction should issue restraining the auction purchaser 
from taking possession on the basis of the said auction 
sale P fran ed the suit under S 7 Cl (if) 

Court Fees Act and put the valuation at 
which it had heen purchased »i one pti 
court fee thereon 

Held that as no objective standard of valuation was 
available in so far as PscUtm was concerned he was 
entitled to put hts own valuation (S A Ghan and 
Lodge //) BAGALA nan Da DUTTA v SHRISH 
CHANDRA NANDY 184 I C 106 - U R C 203 = 
AIR 1939 Cal 278 

(as amended by the Madras Act V of 1922) 

S 7 (v) and Sch II Art 17 B— Applicability— 
Decree holder purchaser getting symbolical delivery— 
Suit for possession and mesne profits against person in 
aett at possession — Court fee payable 

The appellant who obta ned a mortgage decree in 
respect of ihe western portion of a house brought the 


from him therefore had to be valued under S 7 (v) of 
the Court Fee* Act For Ihe purposes ol court fee what 
*•" 1 * « 1 «v • is the plaint whi h mu«t be 

nature of the suit as the claim 
plaintiff (It jdsworth and 

ar //) SURVAVARAYaNA 

ChaRYULu V NARAS1MHASWAMY 49 iw 196 = 
2I.R (1939) Mad 367=180 1 0 640 *- 
11 R M 736= 1939 M W N 162= 
A IE 1939 Mad 360 - (1939) 1 M L J 268 (F B ) 

— (as amended In Madras) S 7 (v) and Sch II, 

Art 17 B — Applicability-Suit for possession of office 
| of member and man iger of school committee — Court fee 

Valuation — Jurisdiction— Value of properties over 

Rs 3000— Maintainability tn M miff’s Court 

The plaintiff who claimed to have been appointed 
member and manager of a s bool committee tn the place 
of the first defendant who was removed brought a suit 
praying that the latter should be declared to have been 
validly removed from the office of member and 


Court 

" II under 

. r (v) of the Act (n) that where the properties 

e worth more than Rs 3000 the suit was malntam- 
not in a Munsifs Court but only in Subordinate 
■ ge « Court (Somayya J) KARUPPANNA NaDar 

^.ARUPPA Nadar 50 LW 154 = 

1939 MWN 720=AIR 1939 Mad 776 = 
(1939) 2 ML J 22S 

value of the house the suit being in truth and in fact a I ■ ~(as amended In Madras) S 7 (v) — A ppl ca- 
Boit for possession against a person in wrongful pos es ] bility — ^ust under S 13 Madras Survey and Boundaries 
Sion of the property (Lesch C J and Somayya J ) I Act — Prayer for possession — Court fee payable See 

* — (AS AMENDED !N MADRAS) S 7 
1939 MWN 841 
5W for specific performance with 
of the properties comprised tn the 
— Apportionment of eon u derail on 
rformance is asked for in respect 
eral plots comprised in a contract, 
t fee the consideration should be 
• . various items of property 

iAj v Ram Jerwan 

1039 AML.J 80 

J u Jului-u ~ Art 17 (iv )— Appeal against 

order of tribunal constituted under U, P Toxoh 1m- 


perties to the 1st respondent tor A) years me peuou to 
commence from 2nd June, 1935 The lease was executJ 
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COURT FEES ACT (1870), S. 8-0. 

(ravement Act — Court fit payable — Prozisien of the Act 
applicable. 

The court-fee payable in respect of a memorandum 
of appeal against an award by a tribunal constituted 
under the U. P. Town Improvement Act, is under S 8 
of the Court Fees Act which applies to the case, on the 
difference betwe-n the claimed and awarded amount 
The appeal will not come under Sch. H, Art. 17 Uv) of 
the Act {Sennit. J) DEBI DlN v SECRETARY OF 
State. I L R. (1939) All 142- 180 1. C. 73- 

11 R A 417 = 1938 ALJ 1124 — 
1938 A Y7R (H C ) 843 = A. I R 1939 All 127 
— Ss 8 C and 7 (It) (c) — Enquiry regarding 

valuation— Duly of Court — Suit for number of deelara 
lions and inunction — Proper valuation. \ 


suppose that the relief sought has been under-valued J 
But where hating regard to the nature of the prayers in 
the plaint, it would be extremely difficult, if not impos | 
sible to estimate the precise » alue of the relief sought ‘ 
by the plaintiff, such an enquiry by the Court would be I 
unneces-ary. The plaintiff instituted a suit for a number 
of declarations and an injunction against the defendant, 
the main purpose cf which was to ensure that a certain 
adjustment should be maintained under which the I 
plaintiff had agreed to pay the defendant a certain sum 
provided the defendant ngrepd not to execute certain 
decrees which he had obtained against the plaintiff and 
not to take possession of some properties which the 
defendant had purcha«ed ai certain execution sales. It 


COURT-FEES ACT (1870), Sch X, Art 1. 
preliminary decree m administration suits and they • 
cannot obtain relief under the decree without payment 
of the proper court-fee ( Baguley and Afosely, J /.) 


Power to require payment of additional court fee— 
Power of trial Court and of Hi gh Court in revision 
Once the decree in a suit has been signed and sealed, 
the judge making that decree becomes functus officio 
and cannot thereafter make an order for payment of 
deficit court fee, but if the matter comes lo the High 
Court in revision the High Court has power, if it 
considers that the question as to court fees has been 

•- • ■ of such additional 

f C and Tyab/s, /.) 

■ V At, DWARKADAS. 

■ R 1939 Sind 279. 

* If exhaustive — In- 

herent powers ot Court to refund court fee 

The Court has got inherent power to refund court- 
fee apart from Ss 13, 14 and 15 of the Court Fees Act. 
{Ventataran.ana Rao. J.) V]SHNO NAMBUDRI v. 
RaMUNNI MaRAR. 1939 M W N 1143 = 

(1939)2 RlL J. 867. 

S 17 —Applicability — Claim for alternative 

reliefs 

Where reliefs claimed are alternative S 17 of the 
Court Fees Act does not apply and the court-fee is 
payable on the relief which bears the highest valuation. 
{D R Norman ) PUKH RA/ t< RAM JtEWAN 

1939 AMLJ. 80. 
— — S 17— Several declarations arising out of a 


IvS — . 

Held, («) that the valuation was as accurate as could 
be expected in the circumstances of the case and it need 
not be at the sum payable to the defendant under the 


JEEWAN. 1939 AM L.J. 80 

Sch and Ss 4, 6 and 7 — Scoft — Imposition of 

liability 


a -a.. c 0= . T- -- •-* ,. 1 f /)«»*/-«/ ) Mariam bibs* Malim 

■ 1939 Rang LR 474 = 1841.0.171= 

_ 12 RR 129 = A IJl 1939 Rang. 375. 

rel ' ' I. Art 1 —Appeal against refection of 

every year in a Courtyard attached to the palace of the 1 plaint under O 7. R 11, C.P . Code— Court-fee payable. 
Hindu If the plaintiff succeeds in his suit the vatoe of [ ^ Where a olarnt is rejected under O 7, R 11, C I*. 


this point of view it is not correct to hold that there ts 
no objective standard by which the requisite valuation 
could be made. {Edgley. J > SOURISH CHANDRA 
Ray* Shaikh Gopai ostagar 

ILR (1939) 2 Cal 20-A.I.R 1939 Cal 743 

S 11 _ el /ministration suit — Preliminary 

decree— Payment of court fees by defendants — Practice. 

It Is the practice In the mofu«*i' to demand payment 
of court fees from defendants, who come in under a 
Y. D. 1939— as 


amount demanded by the Court and that paid |>j the 
plaintiff, ought to be paid on Ihe memorandum of appeal. 
{Rest,/.) MT MtluBtm GopaEDA' 

1939 NX J 32 

(as amended In Bombay), Sch I Art. 1 and 

Sch II Art Applicability— Appeal trewt order 

under O. 21, R 50 (2) and {i}-Court.fee. 

The words “or otherwise” in O 21. R £0 (3) 
wide enough to include court fee pajable. There 
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COURT TEES ACT (1870) Sch I Art 1 


execution of a decree against the firm Hence an appeal 
from sach order falls under Art 1 of Scfi I Court Fees 
Act and not under Cl 5 of Bombay Government Notifi 
cation No 590 issued under S 35, Court Fees Act and 
is chargeable with ad valorem court fee and not the fee 
chargeable under Art 11 of Sch II Court Fees Act 
{.Davis JC Lobo and Weston //) SEOOMAL KHEM 
CHaND v LAHNIBai lliR (1939) Kar 689 = 
1821 C 470-12 RS 13 = 
AIR 1939 Sind 161 IB) 

Sch X, Art 1 —Redemption suit— Appeal- 

Court fees 

In respect of a memorandum of appeal u 
redemption when ue subject matter in d sput 
is not about the ex stence or non existence 
to redeem but relates only to the amount di 
paid by the mortgagor as t.ond t on precec 
redemption decree in his favour the subject i « « 


bit set off — Tentative valuation— Permissibility 

The word set off in Sch I, Art 1 not having been 
qual Ged in any way must include not only a legal set off 
but also an equitable set off Tentative valuation of a 
claim is permlss ble only in suits for a 
profits Defendant who in a suit for 
cross claim for damage* suffered by h 
the acts and conduct of the plaintiff 
off aga nst the plaintiff s claim must 
as accurately as he can and pay ad valorem court fee j 
thereon and cannot be a! 
tionforthe claim (De 
j') A Z M Reazai 
OSTACAR I 


43CWI ■ • 

Sch I Art 1 — Subject matter in dispute ” — I 

Meaning of— Cross objection j 

The words the subject matter in disput- ~ * 1 1 

Sch I of the Court Fees Art mean, in 
cross objection the subject matter in d 
cross objection If therefore in an admit 
the respondents who have been ordered , e u 
mlnary decree to pay to the appellants a certain sum as 
Special costs in any event (the Ordinary costs be ng 
ordered to abide the pass ng of the final decree) file a 
cross objection relating to the findings in the suit and 
also to the special costs r 

relates to the special costs 
ad valorem on the amoun 
Mariam M8i v Malim 
184 10 171 = 12 BE' 

— Sch I Art 1 — Suit to enforce mortgage — I 

Appeal 6y defendant — Court fees payable 
In an appeal by the defendant in “ 
is not enough for the appellant to v 
the figure at which the p aintiff val 
Court He ought to value It a I tile 
the interest pendente tile ( Dhavle a 
RAM SaWARI KUER » MOTlRAJ KtiER 

17 Pat 687 = 178 10 150 = 6 BE 59 = 
111RP 220 “I® PatLT 885 = 1939 PWN 162- 
AIR 1939 Pat 83 

Sch I Art 1 — Valuation — Suit under O 21 

r 63 C P Code bearing court fee of Rs 15— 

Demand of ad valorem court fee on value of property — 


COURT PEES ACT (1870) Sch H.Art 11 

ance— Rejection of plaint— Appeal— Valua 
t fee payable See COURT FEES ACT SCH 
■ 7 CO 5 EE 620 

I Art 12 — Applicability — Succession 
certificate in respect of Provident Fund— Liabdirv of 
nominee of Provident Fund to court fee See Provi 
DENT Funds act, S 5(2) A I B 1939 Sind 52. 

Sch II, Art 1 (d ) — Same judgment governing 
several suits— Appeals filed in some to High Court and 
m others sn District Court— Application for transfer 
of all appeals to High Court for analogous trial— 

Separate application and vakalatnama for each appeal 

/ f necessary 

15 suits filed by a person were tried analogously and 
dismissed by the same judgment Owing to the differ 


in a ne app cai on must be considered not as an 
ion for transfer bu as one applies 
ipeals pending in the High Court 
each for the transfer of »e appeal 
rlct Court and consequently one 
app! cat on stamped with a court fee stamp of Rs 2 is 
necessary and not thirteen app] cations each 'tamped 
with a court fee stamp of ks 2 

Held also that the vakalatnama filed in the appeals 
loving 
vaka 
net bar 
i Pal 
' 836 

(as amended fn Madras) Sch II Art 11— 

R 12 — Application 
Rejection — If decree 


under O 20 K 12, 

... , into futme profits 

which has been left open in the decree In the suit and 
f° r an order directing the defendant to pay the amount 


ou «*. tn uui o u ii A k 11 oi me Court lees Act 
as amended in Madras and a court fee ol one rupee is 
soffi lent The appellant cannot be ordered to est mate 
the amount at which he values his relief and to pay an 
aa valorem court fee on the figure stated by him 
shman J ) PULLA REDD! V VENKATA 

1939 MWN 485 = 49 L W 652= 
IE 1939 Mad 667 = (1939) 2 M LJ 356 
II Art 11 — Applicability — Dismissal of 
under S 9(2 ) and (2) of U P Eneum 
bered Estates Act at t,me bar rt d— Order declaring that 
debtss tobe deemed to be discharged — Appeal— Court 


and an appeal is preferred against it the court fee 
payable Is not ad valorem, but under Art 11 Sch Ilof 
the > ■ ■ 

dec 

N J , . • i- 

1 * ■ . ■ 
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— -Sch II Art 17 — Applicability — Appeal again ft 

ditmusal of lull for partition of jot -it family property 
— Proper eourt fee. 


CE. P. CODE (1898), S. S5. w ' r 

S1X-C12I Relief Act and hence the relief is for a mere 
entiat relief 
I Schedule to 
7 (tv) (e). 

. ha Khatun 

■ ' W N. 162 = 

.u39 O.A. 293. 

• Sch II, Ait. 17 (lv) — Applicability — Appeal 

against order of tribunal constituted under U. P. Town 
Improvement Act See CtJURT FEES ACT, S. 8 AND 
1938 A L J. 1124. 
!■ ' -Applicability. See 

VD SCH. II, ART. 17 


court-fee is not necessary (Zta ul f/atan and Yurie, 

m ■ .* 


/as amended in Madras). Sch II, Art 17 A 
(1) — App'tcability— -Suit by creditors under S. 53, 
Transfer of Property Act — Court fee. See COURT FEES 
ACT. S. 7 (IV-A) AND SCH. II, ART J7-A(l) 

1939 M W N 778 
■ (as amended in Madras). Sch II, Art 17-B 
— Applicability — Decree-hulder purchaser oDtaining 
Symbolical delivery of part of home— Suit for partition 
and pos*e«sion against another purchaser in phj»ical 
pos'es'ion — Valuation — Court fee See t OURT Fees 
Act(as amended by Madras act V of i922j, . 
S. 7 (o) AND SCH H, ART. 17-B 

1939 MW.N 303 “ ( 1939) 1 M L J 53L 
• 'u« amended In Madras') Sch II. Art 17-B 


• Sch ■ ■ ■ ■ 

R. 63. C P. Code— Prayer 
Payable — Order reieetmt pla 
ad valorem . ourt-fee demar.de 
Under Art 17 (1) of Sch I 
single court fee of Rs 15 is s 

0.21.R 63, C P Code, even if -he plaintiff prays for 

an injunction as we’ I as for a declaration Where 

the Inal Court demands ad tal 

the value of the property, and on 

plaintiff to comply with the sat 

rejected, an app -al from the order 

must be stamped with court fee ad valorem on thedif 

ference between the value of the stamp on the plaint and 

the amount of court fee demanded by the trial Court 

That is a reasonable method of assessing valuation of 


1939 0 W.N. 1055. 
- Sch II, Art 17 (vl)— Suit by Mahomedan co- 
owner in joint possession for partition — Court fees. See 
COURT-PEES ACT S. 7 (iv) (A) 

A IE. 1939 L ah 568. 

—(as amended ftt Bfhar and Orfssa) Sch 0, 

Ait 17 — Applicability — Hindu widow — Alienations 
by — Suit by reversioners to declare invalid and not 
binding on reversionary body — Further prayer for decree 
with costs and for other reliefs open to plaintiffs — If 
suit for pure declaration or for declaration and conse- 
quential relief— Court fee payable— Application for and 
grant of interim injunction restra nmg widow from 
making further alienations— Effert of, on nature of suit. 
See Court-Fees act (as amended in Bihar and 
Orissa), S 17 (r) and Sch C, art i7. 

20 Pat L T B5S. 

CRIMINAL PROCEDURE CODE (V OP 1898), 

8 1 (2i — ‘Special law" — Evidence Act— If special lavr. 

" 27. 50 L.W. 318 «= 

(1939) 2MU 4 £5. 
amt"— Meaning of— Petition to 
* finding of treasure 
• ‘ CU1ION— “PKOSECU- 

1939 M W N. 318. 

- u 1 mi V.V .1 luarni wiubstanliatlnn nn oath 


Panchayat 


v uue — laiiLiiayai unuei u. 1 village 
Act — If sich a Court See U P VILLAGE 
*" ^no>v N 23V 


As h. 71, I enal Code, now stands and as S 35, Cr.P. 
Code, now stands amended, they do not restrict the 
passing of separate sentences for house-breaking with 
intent to commit theft and the commission of theft 
There can be no doubt that these two 
>, though they form part of one iransac 
. . ushedwnh separate and consecutive 

ait, JC ) BAIJNVTHSING V. EM- 
. LE. (1939) Ear 378 = 181 I C. 45 = 
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39 1 

OR P. CODE (1898) S. 35. 
consolidate them; likewise it can reduce the same if St 
thinks the same excessive. (Moor and Varma, J /). 
Juris v Emperor 18310 217= 5BK 907 = 
29 Pat-L T 736 = 12 R P 121 = 40 Or L J 751 = 
1939 PWH 35 = A I B 1939 Pat 349 

S 35 Separate sentences on conviction for 

' sentences art 

■ the accused 

parses two 

separate sentences of imprisonment but does not 
specify that the two sentences are to run consecutively 
it must be held that they have been ordered to run 
consecutively under S 35, Cr P Code (Noor and 
Varma,//) InRlSt' EMPEROR 183 I C 217 = 
BBE 907 = 20 Pat LT. 736= 12 RP 121 = 
40 Cr L J 751= 1939 PWN 35 = 
AIR 1939 Pat 349 
— ■ S 64 (1) para 7— Jurisdiction of Police to 
arrest — Warrant is-ued by Magistrate of Native State— 
Sufficiency See Indian (Foreign Jurisdiction) 
Order INCOU-CIL 1902 1938 PWN 869 

,g 66 —Police con it able deputed by elation house 

officer to arrest— Authority in writing— Necessity 

Where a police constable to whom no complaint had 
been made and who bad not received any credible 


authority to arrest (r ' •'*'•** 

Emperor ii*e ■ 

12 BN 101-40 , ■ * 

• S 64 — Construction — Offence', if includes 

offence under S 171 D— / P Code 
The word offence’ in S 64, Criminal Procedure Code, 
is wide enough to include an offence under S t7lD, 
Indian Penal Code i Mulla /) BRAHMANAND 
Misra v. Emperor 184 10 662= 

1939 AWE (H O ) 696 = 1939 A Cx.C. 164 = 
1939 A L J. 779 = A I R 1989 All 682 

S3 76 and 90— Warrant, issue of— Discretion 

— Endorsement under S. 76, 

CODE. SS 353 AND 225 

s B3 — Applicability— ju igniiuu vi nuuu | 


CR. P. CODE (1898), S. 106, 
without jurisdiction (Abdul Qayoom, C./. and Watt r 
/) MUNSHIP Si ATE 41PLRJ&K60. 

— S 88 (6 D ) — Suit without filing claim — If 

barred. 

S 88 (6>D), Cr. P, Code, does not prevent a person 
from filing a suit to establish his title to attached 
properly without first filing a claim or objection under 
sub S (6-A) ( Panekndgc , J ) KEEMaH EZEKIEL 

v Province of Bengal. ILR (1939) 2 cal 62= 
AIR 1939 Cal 746. 

S 94 (3 ) — Scope — ■ Documents protected by 

Evidence Act , S 126 — If exempted from production — 
Ob ’ecu on to production — When to be decided — Pro- 

Cl (3) of S 94 Cr. P Code, does not exempt 
documents protected by S 126 of the Evidence Act and 
the production of such documents is meumbent under 
S 162 of the Evidence Act notwithstanding any objec 
tion which there may be to the production or admis- 
sibility The validity of the objection has to be decided 
by the Court alter production, the application for issue 
of summons for their production ought not to be 
dismissed on that ground ( Lahshmana Mao /) 
Public Prosecutor Madras v M S Menoki 

50 h W. 428 = 1939 M W N 1127« 
(1939)2 M L J 634 
ovisions — Evt- 

ons regulating 
ona tides of the 
J ■ * 1 ’ But when once the evl- 

s has been bct.eied, it is 
■ y that the evidence was 

, er. There is nothing in 

the law which makes such evidence inadmissible. 
(Birtley and Henderson J /.) SANA MaU BHATTA 

Charjva V Emperor ILR (1939) 1 Cal 210. 

— S 106 — Applicability — Conn chon under Ss, 

147, 324, 325 and 342 read with S, 149 — Separate 
sentence— Legality. 

S 106, Cr. P. Code, is not inapplicable to the case of 
a conviction under Ss 147, 324, 325 and 342 read 
S 147, 1. P Code But Ibe award of Separate sentences 
1 set aside (Lakih- 
dtB In re 

■ D-60LW. 918 = 

1 1939 M*d 787 = 

(1959)2 MLJ. 36(1) 

I 106 — Order und'r—Coumctton under S.4S2, 
de 


outside his jurisdiction The fact that the Native State I 40CrLJ 721 = AIR 1939 Cal 320. 

In question ha9 adopted the Cr P. Code does not give ! S 106 — Order under on conviction under S 447, 


person other than absconder— Legality. 

An order of attachment passed under Ss 87 and 88, 
Cr. P. Code, against a person other than the absconder is 


- >eace’ in S. 106. 

■ ■ peace should be 

■ ■ before the sec. 

that a breach 
ere the accused 
• ougb there is 
« « > hen there is no 

• an order ander 

- . passed ( Verke , 

Bans Copal v. Emperor. 14 Lock 360= 

179 10 269=11 K O 156 = 40 CrLJ. 183- 
1939 A W.B (OO) 11-1938 O.W.N. 1361- 
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CR. P. CODE (1898), S 106. 

1939 O L R. 19 ■= 1939 A.Cr C. 14 = 
1939 0 A 103= A I R 1939 Ondh 45 
S 106— * Otter cfTinrci implying a breach of the 
f tact"— -I Hi ft ret at ■ an. 


CR.P CODE (1898), 8.112. 
lion or the a quiescing in (be collec'ion of women for the 
purpcse of religious instruction, discourse or songs, the 
meeting together of men and women for a joint satsang 


ANKU LAI. V. SAOHAN CHANIiKA. 

IX R- H939) 2 Cal 261 = 69 CL J 565 = 
12R.0 177=183 I C 672 = 40 CrLJ 836 = 
43C.WN 867 = AIR 1939 Cal. 484 

~5. 106 — Scope — Coutietion fender S 470. I P 

Code — Order under S. 106, Cr.P Code — Suit unaUhty 
The ofience under b, 426, I. P. Code, does not 
involve a breach of the peace and an order under S. 106, 
Cr. P. Code, cannot therefore be passed on a convic 
tion under S 426, I. P, Code. {Lakthmana Pao, J ) 
Subba Kao In re. 60 L W. 611 (1) = 

1939M WN, 1012»(1939) 2 M.LJ 750 
— — S. 107— Action against tedder for apprehended 
atti of III eommunity — Propriety , 

A person cannot be hauled up under S. 107, Cr P 
Code, meiely because he hulls a r^peuable position in 
the community to which he belongs and wields an enor 
mous influence with its members, when there is nothing 
to show that be himself is likely to commit a breach of 


— S 1 07 — Proceed i ires under — Nature of. 

Proceedings under S. 107 are proceedings for the pre- 
servation of peace and not for the preservation of morals. 
{Dam, J C.) OMRADHEt', tMPEKOR 

183 1 C. 460 = 40 Cr.L J. 803 = 12 R S. 65 = 
AIR. 1939 Slid. 238. 

— 8. 107 (1) — Construction— Notice under — 

Contents of — ‘ Substance ” of information 

There must of course be something more than the 
past misconduct of a person proceeded against under 
S 107, Cr P. Code, to justify a notice being served upon 
him, but there is no provision in the Code which requires 
the information to show the particular act wh ch is in 
Contemplation at the time The Magistrate must be 
satisfled that there is a likelihood of a breach of the 
peace. What will satisfy him must depend on the 
particular facts of the case Where a notice states that 
the person proceeded against is a leader of one of the 


whom he has no control, and for whose conduct he can 


>3 

3 107 — tU'ion under -When not /unified 

A person who is doing a lawful act cannot be called 
upon to execute a bond ur J - •* e. » j 

merely because some other [ 
breach of the peace and offer 
citizens Further, acts m re: 

required must not be acts the repetition of which may be 


Sastn, J J ) Min HUSWAMI CHETTIR, In re 

60 L W 802 = 1939 M W ». 1209 (F B ). 

Ss 110 and 145— AppUeabtUty — Substance of 

information relating to disputes about land- — Pro • 
cedure. 

Where the sub'tance of information rrceived under 
S 110 as s t out under S 112 relates to disputesreiat- 
- r . -r ' ’ ng 

. ' id 

' ■ M» 

12 RS 94 = AIR 1939 Sind 261. 


may result in a breach of tht peace because of the 
wrongful or unlawful acts of others S 107 is intended 
to be applied against the wrong doers and not also 
“earns' the wronged. It was rnver the intention of the I 
section that ihe wrong doers and the wronged should be 
classed together as w rong doers and made the subjects of 
a common complaint and common action. The collec- 


AIR 1939 Lab- 269. 

S. 112 —Order under— Scefe — If can exceed »«- 

formation gne ft under S. 107. 

It is doubtful ho* far an order under S. 112, Cr.P. 
Code can properlv exceed the information given under 
S. 107. {Dost t.J.C. and Western /.) JASOTULEKH- 
Rajp. EMPEROR- IXR (1939) Ear 662 
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CB P CODE (1898), S 133 

182 I c 698 = 12 ES 31=40 Cr L J 703 = 
AIR I***'* a '~* 

1 S 133— Applicability— Long stan 
turns 

S 133 is not intended lor the removal 
Ing obstructions but for unlawful ob»tr 
built on public places Where a road has 
Constructed and there is obstruction to the 
ches of trees alongside the obstruction can be held to 
be a recent one, even though the trees in dispute have 
been in existence for a number of years If however 
the road was constructed several years ago then it 
Cannot be said that the trees that have stood alongside 
this road for a number of years constitute a new obstruc 
tion (A&lltl Rashid /) CONSOLIDATION Co 
operative Society v Har gobind 

183 I C 292= 12 R L 106-40 Cr L J 768 = 
AIR 1939 Lah 276 
1 " -9 133 — Jurisdiction of Afagsstrate under — 
Carrying an business by butchers in a locality — Order 
prohibiting — If / unified 


particular locality and is found to^be a nuisance a 
” de, to 

af the 
dered 
n the 
jublic 
An 
ss of 

slaughtering animals and selling beef and meat in their 
respective houses was upheld on the ground that there 
was bad smell causing a complete nuisance to the 
inmates of a school and the public in the ne ghbourbood 
{Afanohar La/l and Chatter/i //) MaKSOOD Alj v 
President Union board 17 Pat 669= 

180 1 C 852 SB R 505=22 BP 549/2)= 
40 Cr 1, J 616 = 1939 PWN 95 = 
20 Pat L T 288- A IE 1939 Pat 183 
—3 133 — Old encroachment — Proceeding if /usti 
fled 

If an encroachment is held by the Magistrate to be a 
recent one proceedings under Chapter X Cr P Code 
would be perfectly valid If however it is discovered 
that the obsiruction is an old one such proceedings 
would not be justified {Abdul Rashid J) NaNUMaL 
V EMPEROR 184 IC 352=12 3L 211= 

40 Cr L.J 933 = 41 PLE 615 = 


r 1 1 Jn rs under S 133 

• ■> CO OPERATIVE 

, « 183 10 292 = 

mU Li W 10 Cr L J 758= 
A IE 1939 Lab 276 

— S3. 233 and 139 A — Proceedings under S 133 

—production of evidence to show title to disputed land 
— Duty of Mags si rate 

* \Vhere in proceedings under S 133 Cr P Code the 
party concerned produ-es documentary evidence to prove 
title to the land in dispute and It could not be said that 
then contcn'lon is frivolous it is obviously a matter 
which can only properly be decided by a competent Civil 
Court and hence the proceedings ought to be stayed 
under S 139 A {AH ‘of /) KUNDAN LaL » Em 


CE P CODE (1898), S 137 c •> 

PEROR 180 1.C 496=11 E A 465= 


Code has to be adopted and it includes any class of the 
public or any community A right claimed by a certain 
number of cultivators in a village, numbering about 60 
to use the water of a reservoir flowing through a chan 
nel for irrigating their lands cannot be said to bea 
public right It is clearly a private right vested only in 
a selected number of persons (ASoor and Vartna, //) 
Harnandan Lal» Rampalak Mahio 

18 Pat 76= 1939 PWN" 316=184 I C 47= 
12 EP 212= 6 B R 6 = 40 CrLJ 837= 
20 Pat L T 748 = A IE 1939 P a t 460 

3 133— Pubhc right —Test of 

Aloor J — The best criterion of a public right is to 
see whether the right claimed is vested in such a 
large number of persons as to make them unascertain 
able and to make them a community or class 
Va r m a J — A public right does not depend upon the 
number of individuals who enjoy it It s, generally 
speaking that which must be enjoyed by members of 
the general unascertained mass of the public {Moor 
and It arma jJ ) IfAKNANDAN LAL v KAMPALAK 
MAHTO 18 Pat 76 = 1939 PWN 346 = 

184 I C 47 = 12 RP 212 = 6 EE 6 = 
40 Cr L J 837 = 20 Pat LT 748 = 
AIR 1939 Pat 460 

-S 133 — Resort to proceedings and r — When 

/unified — Nature of proceedings under Chatter X 

Where certain mills have been working under a 
licence from the Municipality, for a number of years 
■t would not be proper to have recourse to the provisions 
of Chapter X of the Cr P Code The proceedings 
under Chapter X are of a summary nature ana intended 
to enable Magistrates to deal with cases of emergency 
and not intended to enable a complaint to obtain, by 
having recourse to this chapter relief wh ch he should 
seek in the Civil Court {Radha Krishna J ) 
kedar Nath v Satish Chandra 

184 I C 754 = 1939 AWE. (C.C ) 252 = 
1939 OLE 653 = 1939 OWN 966 
— -3 135 — Burden of proof — Party against whom 

conditio ial order it patied — Duly of in showing cause 
It is not correct to hold that the person against whom 
made has the burden of 
r P Code He has only 
matters complained of 
’ ) Emperor v Ramesh 

'*• » *' ■ tc 611=11 EB 301= 

iUCtOiJ 44.4=41 BomLR 84— 

A I E 1939 Bom. 9J 

(as amended In 1923) Bs 137 and 139 A— 

Applicability — Place of burial Allegation of public 
place— Order under S 133— Opposite party pleading 
private possession of place — Proper procedure— Order 
absolute— Legality— Jurisdiction to pats 

A Sub Divisional Magistrate passed a preliminary 
order under S 133 Cr P Code relating to the burial 
at a certain place which was alleged by the first party 
to be a public place the second party appeared before 
the Magistrate and contended that the place In question 
was in their private posse«sion and that the burial did 
not cause annoyance to any one The Magistrate there 
open took evidence on both sides and on consideration 
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CR. P. CODE (18981, S 137. 

of the evidence passed an order under S. 137, Cr. P. 

Code, making absolute the order passed by him under 


C0V1NDA Go ON DAK p, AVI GOUNDAN 

I L.R. (1929 ) Mad 1030 = 
183 TO 667 = 12 K M 316 = 40 Cr.LJ 813 = 
49 L W. 476 = 1939 M.W N. 409 = 
A I E. 1939 Mad. 465 = (1939) 1MLJ. 649. 

* — S 137 — Duty ef Court— -Final order — Condi 

tion precedent to making of — Evidence— Burden of 
f roo f— Result of local mi f ecu on — Ex parte statements 
farming fans ef conditional order — Relevancy. 

Any information Or ex (arte statements on which a 
conditional older was passed under S 133, Cr. P Code, 
are not relevant in Considering whether the final order 
under S. 137 is a legal and proper one. The Court is 
only concerned with the evidence which was given at the 
inquiry. N'or can a final order be legally based on the 
result of a local inspection by the Magistrate. The 
Magistrate under S. l37 has to take evidence as in sum- 
mons ca-e j the complainant has to make out a pnma 
faeie case j in other words he must produce before the 
Court legal evidence which w oulrf justify a finding that | 
w hat is compla ned of amounts to a public nuisance 
{Broom filed and Mack! in, JJ ) EMPEROR v RaME«H 
WarNaRaYAN 180IC5U-11RB 301 = 

40CrLJ.4'»4 = 4- ~ 

AH' 

S 139 —Duty of Mi [titrate 

of proceedings— Wkcn justified — “Re 
mat it. 

The law requires tbat tbe mere existence of reliable 
evidence in support of tbe denial of a public right is 


lished (Moor ant Varma . JJ ) HARNANDAN l AL v 
Rampalak Mahto. 18 Pat 76 = 1939 PWN 346 = 
284 1 O 47= 12 E P 212= 6 B R 6= 
40 Cr.L.J. 837 = 20 PatLT 748 = 
AIK t33% Pat 460 . 

3. 139 -A —Duty of magistrate 

It is the duty of the Magistrate 10 ask the person | 
against whom an order is made under S 133, Cr P 


CR.P. CODE (1898), S. 144. ' ' > 

been issued, or whether the denial is only frivolous. 
Where the Magistrate finds that there is reliable evid- 

— « - r * »>•'• -'em a I, he shall stay the proceed- 

by a competent Civil Court 
ich right, and in cases where 
he shall proceed according to 
o ui 01 j, ijo a, me case may require (Batfai, J.) 
Chhedi Lal v. Emperor 179 I c 970 = 

HR A 399 = 40 Cr L J 286 = 1938 A.L J. 1145= 
1938 A.WR (HO ) 841= A.I R. 1939 All 118. 

S 141 — Discretion and duty of Magistrate — 

Order — F orm and substance of —Jury failing to function 
— Procedure — f resk opportunity to persons proceeded 
agaimt — If to be given 

Under 6. 141, Cr. P. Code, the Magistrate haj a dis- 
cretion as to the Order he should pass, and that discre- 
tion means a judicial discretion The Magistrate 
j cannot under the section pass an arbitrary or capricious 
or whimsical order The order must be a reasoned 
order, such an Older as the Court in appeal can uphold. 
If it is to be a reasoned order, it must be based upon 
1 information upon which the Magistrate can rely, and 
such information, of course, can only come to the 
Magistrate from materials before him on the record or as 
the result of any personal inquiry he may have made by 
visiting the spot But it cannot be invariably laid down 
tbat once the jury have failed to function, the Magistrate 
is compelled to conduct some inquiry before he can pass 
an order under S, 141. But if the tribunal chosen by 


necessary that he should hold a formal inquiry in which 
they have the opportunity of Cross-examining the 
witnesses at length. (Davis, J. C. and Lobo, J ) 
•ETHANANDf ShIKARPUR MUNICIPALITY 

I L R (1939) Ear. 179. 

-S 144 — Applicability and scope — Order m the 
tature of permanent injunction prohibiting the holding 
•f hat on private land — Legality of— Proper course. 

A Magistrate, as an emergency measure, has power to 
stop, by an order under S 144, Cr. P. Code, the holding 
of a hat. or the exercise of his rights by a man on his 
own land. A man who holds a hat on his own land is 
perfectly rnljjJrd to do scv and that by itself is not a 
wrongful act, for competition in trade unless illegal 
methods are adopted, is not a w rongful act. V hen a 
rival business is started in close proximity to a previous- 
ly e-tablished business, the person interested in the 


ijjjI nine is Sunn ii-ijjojl. eviuiuL-c ju n vi ,uiu 


4u 1,1, 1, a A j ioso'Lah 452 
S. 189 A (2 )— Jurisdiction and duty of Magis - 1 

Under S. 139 A (2), Cr P Code, a Magistrate has only 1 
to see whether there is any reliable evidence in support of 
the denial of the person against whom the notice has 


I wrongful act or if necessary, to bind down the wrong- 
in order more or less 
ed under S. 144, Cr. 
speedy remedy An 
permanent injunction 
under S. 144, Cr. P. 

* ■ . EMPEROR 

1939 P WJ4. 61B 

S 144 — Duty tf Magistrate — Definite statements 

of acts prohibited — Me certify for— Delegation by msgii. 
trate of discretion to Public Relations Officer— Order 
directing party ta abstain fram acts vhuk the Public 
Relations Officer does not offeree of— Legality. 
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OB P CODE (1898), S 144. 

An order under 5 144, in which the Magistrate 
delegates to the Public Relations Officer a discretion 
which he ought himself to exercise is definitely illegal 


approve of is not order which complies with the section 
It is for the Magistrate himself and not for the third 
party to say what is the character of act which is 
rbldden ( Beaumont C J and Sin, /) AKDLSH1R 
HIROZSHAW MUKZBAN, Inrt 41 Boffl L E 1253 
- • -S 144 —Duty t f Magistral! under 
There is nothing in S 144 requiring the Magistrate to 
uphold rights whether constitutional or otherwise and 
there is nothing ib the section requiring the Magistrate 
to hold a judicial inquiry into the right* of the parties 
involved Once a Magistrate is of opinion that there is 
sufficient ground for proceeding under S 144 once a 
Alagistrate considers that there i* ‘apprehended danger” 
which can only be averted by directing a person or 
persons to abstain from a certain act which may re ult 


deliberate upon and decide the rights of the parties 
before acting f Lobo and Tyab/i //) PiR Gvl 
Hasan Sahib v Emperor 
ILE (1939' Ear 761-18310 641-12RS 67° 
40 Or L J 823 = A IB 1939 Sind 230 

S 144— Order under— Contents 

A Magistrate mast sati'fy himself that there is suffi 
dent ground for proceeding under S 144 and when so 
satisfied he must set out material facts of the case in 
hi* order the reason being that the public should know 
why their rights are to be suspend ’ * * 

so is fatal to the validity of the ot 
the order has been drawn op On th 
Sch 5 Ct P Code it cannot be • 
valid order. The order should a 
precise terms what is it that the public are prohibited 


AIR 1939 Rang 181 
' S 144 — Order under — Contents of — Reasons (or 
action again ft person proceed against — AWeststy to 
4 fluff 

An order under S 144, Cr P Code, mnst state the 
materia] facts of the case The Alagistrate must give 
reasons why he has decided to proceed In a particular 


OB P CODE (1898), S. 144 

Magistrates is an extraordinary power which enables 
them to suspend the lawful rights of the public if they 
think it to be in the interests of public peace and safety 

" 1 *' L ,J v " - 1 that every citi 

either in the 
and this right 
ed in a lawful 
ower to Issne 

an order under S 144 on a pretended apprehension of 
danger of the breach of public peace (Ba U, J ) 
Thakin Aung Bala v District Magistrate, 
Rangoon 1939 Rang LB 294 = 18210 23*= 
HER 516=40 Or L J 645° 
AIB 1939 Bang 181 
— — S 144 — Powers of Magistrate under — Mandatory 
ordei — Competency of Magistrate to pass— Bund erettcd 
on land of another by Person not in possession and 
having no nght whatevci — Order directing p irty jn pot 
session to remote bund — Legality — Objection by party 
erecting bund — Sustainability 

5 144, Cr P Code empowers a Magistrate not only 
to direct a person to abstain from a certain act 
but also to direct a person to take certain order with 
property m his possession or under his management, if 
' isiders that such direction i» likely to 

to prevent, among other things, a 
- public tranquillity A Magistrate is 

- - «.*» -» ory order, 

in pos- 
WJiere * 
which he 
d so as to 
> apyne 

tne Magistrate has got power uuuei o i4* lo direct the 
party in whose possession the land is to cut the be/srdh, 
and it is not for the party who erected the bund h 
unlawfully to attack the order on the ground that it is 
il'egal {Agarwala /) LACHMI NARAYAN SlNGH v 
NANDKtSHORE SINGH 184 IO 723 = 6 B R 79 = 
20 Pat L T 850. 

S 144 — Power of Magistrate under — Restriction 

of liberty of the press — Limits to 

A Magistrate acting under S 144 Cr P Code, may 
no donbt restrict the liberty of the press Cut he 
ake such restric 
he should not 
nd the require 
and Sen J ) 


In r, 


41 Bom LB 1253. 

S 144 — Scope— Order against party wronged — 

f justified 

Even in the case of an order in an emergency under 
t> 144 the Magistrate's action should be directed 
rather against the wrong doers than the Wronged though 
the nature of the emergency may make it necessary for a 
time in the public Interest, to interfere with the lawful 
exercise of private rights (Davts J C and Weston J } 
jasoda lerhraj v Emperor 
ILB (1939) Kar 662=182 1 0 698=12RS31~ 
40 Cr L J 703= AIR 1939 Siad 167, 
Successive orders under — Pro- 


ufied under the pretest of mam 

passing successive orders under 
the ground that a similar order 
the same party on a previous 
ire Involves a definite abuse of 
I is entirely unwarranted It Is 
ate by passing repeated orders 
void the decision of a dispute 
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CE. P. CODE (1898). S. 144. 

which may be appropriately dealt with under S 145 or 
S. 107, Cr. P. Code, The power given under S. 344 
is essentially an emergent power which has sometimes 



Criminal Court has not done anything to look into the 

rights of the parties, and further, to indirectly prolong 
the effect of the original order beyond the period of two 
months fixed in S 144 (6) (Dhavle. /) F E. CHBE- 
stien v. Caster. I8 llc 240= 1939 P W n. 402= 
GBR 30 = 12 R P. 232 = 40 Cr L J 895 = 
20 Pat L.T 374 = A JR 1939 Pat 512 

S. 141 (1), (2 1 and (3) — Slope of — Power to 

Utut order to general public — Limits of. 

The first two clauses of S 144, Cr. P. Code, are con 
fi red to the case of an individual person or persons to 
whom a no ice may be issued directing them to refrain 
from a certain act or to take certain order with certain 
property in their possession or management. They do 
not invest the Magistrate with any power to issue an 
order to tbe general public. Sub Cl (3) makes pro- j 


power given to the Magistrate to i«sue an order to the | 


S 144 (3)— Order prohibiting meeting -within a 
certain area — Legality 


S 144(5} — Application under — Summary du 

fosal — Legality 

Section 144 (5) is a mandatory provision Where an 
application is filed for cancelling the order, the Magis- 
trate should give the applicant an opportunity 10 support 
his applies' ion He should no' di-miss it summarily, 
(Pa U, J) THAMN AUNG BALA v Dl<TRlCT 
magistrate Rangoon 1939 Rang LR 294 = 
11 BB 516= 282 1 C 23 = 40CrL J 645 = 
AIR 1939 Rang 181 

3 145 — -Absence of complainant — Ottmistal — If 

ttnrranted 

There is no provision in S 145, Cr. P Code wbrch 
would warrant the dismissal of a case merely 
the complainant failed to attend w hen there is a 
of a likelihood of breach of the peace ( Renr 
RAQUMAf Chikai 184 I C ioj.- 

1939 0 LR 651=1939 A WU (C C ) 277= 
1939 OWN 974 

S 145 —Applicability— Claim to joint Possession 

— Proceeding I under S. 145 —Propriety of 

S 145, Cr f\ Code, is not inapplicable as between 
Parties entitled to joint possession A case in which 
one party claims exclusive possession while another 
pasty claims to be in jaint po«»e»ston along with that 
party u no less a question of disputed actual possession 
than If each party claimed exclusive possession of the 
entire aiea (Rowland, /.) ZAFAK AH'AN v . 
JOGESHWAR Bux. 1939 P.W.N. 855. 

V. D 1939 — 26 


CR P. CODE (1898), 3. 145. 

S 145 — Applicability— Dispute as to fiosseiuoft of 

mineral — Proceedings under S. 1 45 — Propriety of. 
Proceedings under S. 145, Cr P. Code, are not in- 
— * ~ W| » - nX minerals; they are appropriate 

possession of minerals, 
as to the possession of 
d Rowland i J ) RANCHI 
ATAP UDAINATH SAHI 
Deo. 18 Pat 216 = 5 BE 711= 1821 C 89 = 

11 E.P. 657=40 Cr 1 J. 631 = 1939 P W N. 72 = 
20 Pat L T 105= A I R. 1939 Pat 209. 

3. 145— Applicability — Dispute relating to land 

— Proceedings under S 1 1 0 — If justified — Proper course. 
See CR P. CODE. Ss. 110 AND 145. 

A I E. 1939 Sind 261. 
—3 145 — Attachment of property — Subsequent 

dropping of pro'eedmgs — Order for delivery to one of 
the fiartiei if justified — Proper order. 

Where the subject matter 4 of dispute is attached but 
subsequently the proceedings are decided to be dropped 
as there was no likelihood of a danger to public peace, 
the Magistrate concerned has no power to pass an order 
at that stage directing the deltseiy of possession of the 
attached property to one of tbe patties. The proper 
■ i .. j »..ui.,..j.^,,i, e propertyto continue 
t of title is decided by 

■ Daljit Sinoh V Tej 

I 184 I C 290= 

1939 A.W RICCI 203 = 1939 O A 734= 
1939 OLE 602 = 1939 O.WN 891 = 
12 RO 97= 1939 A Cr C 178= 
40 Cr L J 930 = ALE 1939 Oudh 284. 

S 146— Duty of Magistrate — Poit'inon given by 

Civil Court — Duty of Criminal Court to respect-— If 
eon-tume as to present possession. 

The Cnminal Court ought to hold that if on a given 
1 • v— - - - possession by the Civil 

■ ttty got possession as 
where a considerable 

■ delivery of possession 

of the land is disputed, 
ot be conclusive as to 
present possession, m oulu u case it is open to the 
Magistrate to hold that there has been an ousur of the 
party who was put in possession by the Civil Court 
(Rowland, / ) ZaFAR AHSAN v JOGE'-HWAR BuX. 

1939 P W N. 855. 

S 145 — Jurisdiction — Order dealing with lands 

not included in proceedings — Legality 

In proceedings under S. 145, Cr P Code, a Magistrate 
should confine bis order to he plots of land mentioned 
in the proceedings and the order should not include lands 
outside the proceedings If he deals with a larger area 
of land in his order than what is included in tbe proceed- 
ings, he acts in excess of his jurisdiction and his 
j -> 1 1. .. I.. ’n't. IVamta, J ) KlRPAL. 

182 I C 54 = 
5=5 B R 710 = 

». ■ . 1939 Pat 665. 

— 3 145 — Order declaring party in poisesiion— 
Effect of— Defeated party trespassing and cultivating 
land surreptitiously and tiolenlly occasionally — tffeet 
of— It disponesnon of party declared to belt possession 
An order under S. 145. Cr P. Code, confers, of 
course, no title but the fact of possession remains and 
the party in possession can only be evicted by a person 
who can prove a better title to possession bim«elf. If 
after a partj has been declared to be in possession by 
an order under S. 145 the opposite party has been able . 
on some occasions either surreptitiously or forcibly to 
exercise acts of possession, such as cultivation of the 
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land, these would be no more than rotated acts of 
trespass bat not acts amounting to the dispossession of 
the other side and would not constitute the juridical 
possession of the trespasser unless other side refrains 
from asserting his possession for a sufficiently long lime 
and gives up the protection of the order under S 145 in 
his favour The possession of the party who succeeds 
in proceedings under S 145, Cr P Code, cannot be put 
an end to by tbe defeated party by mere violence or 
sunept Uous invasion It may be that the position of the 
parties to a proceeding under S 14 has changed since 
the passing of the order under the section But the 
party prohibited from interfering with the possession 
of another party cannot be heard to say against that 
party lhat he has disobeyed the order and has thus been 
able to retain or obtain possesion To allow such a 
plea would be to defeat the object of S 145 When 
Iherehas been no change in the position of the parties 
after the order the defeated party cannot be allowed to 
contend that he ignored the order of the Magi trate m 
favour of the other party and in sp te of it continued in 
possession so long as the order passed is still in force 
(.Khata Mohammad Moor and D'oavle JJ) AMB1KA 
ThaKUR V EMPEKOR 18 Pat 641 = 

1939 PWN 747 = A I R 1939 Pat 611 

S 145 — Order of Magistrate set aside in revision 

«n technical grounds — Hu finding as to possession — 
Evidentiary value 

Where an order of a Magistrate under S 145 Cr P 
Code has been set a'ide In revision, tlough on technical 


J ) in.iii biNGH v bib kam 

41PLR 120=AIR 1939 Lah 188 

-3 lh5— Parties — Dufiute between tenants and 

co-sharer landlords— Failure to implead some landlord t 


OR P CODE (1898), S 145 

order to ascertain who is in possession In a case where 
the Magistrate has to decide who is m possession of 
certain un worked minerals, since un worked minerals are 
not capable of such possesion as is the Surface of land 
or a house, it is necessary for the Magistrate to consider 
who is tbe ow ner of the minerals in order to assist him 
in coming to a conclusion as to who is in possession of 
the same Before a Court can come to a decision as to 
who is in possession of the un worked minerals the ques 
non of ownership has to be considered In proceedings 
under ^ 145 Cr P Code it is no doubt possession that 
matters and not ownership but in the case of unworked 
minerals possession follows tide, and the owner of the 
unworked minerals is in possession of them though he is 
not actually engaged in working them ( Harries , C J 
ana Rowland, J ) RANCHI ZAMINDARl CO , LTD v 
PRATAP Udajnath SAHt f)FO 18 Pat 215 = 

6BR 711 = 182 I C 89=11 R P 657 = 
40 Cr L J 631 = 1939 PWN 72 = 
20 Pat L T 105=AIK 1939 Pat 209 
~ — S3 145 and 146 — Symbolical possession obtained 
under decree of Ctttl Court — Migutrate if can ignore 
If in execution of a decree against the judgment 
debtor an order for delivery of possession of judgment 
debtor’s property to the deciee bolder is made by the 
Court and effect is given to that order by an officer of 
Court executing the delivery warrant andsincethen the 
decree holder is in possession both in fact and law of the 
la id in question but the judgment debtor Within two 
months from the execution of such warrant attempts a 
on the decree 
under S 145 
lecUion of the 
It is immate 

rtal whether the possession is actual or merely symbolical 
and in the inquiry under S 145 there is only one condo 
sion possible for the Magistrate to arrive at with refer 
ence to the land and it i« that it was in possession of the 


• ~ - S liS— Procedure — Single proceeding in respeit 

of different plots of land held by different tenants— 
Legality 

There is nothing necessarily Illegal or irregular in | 
Combining a large number of plots of land in one 
proceeding under S 145, Cr P Code where the dispute 
Is between a landlord who claims a large number of 
plots on the one side and different sets of tenants 
claiming different plots of land on the other provided 
care is taken to ensure that th“ parties are not 


S 145 — Scope— Title — Enquiry into-Juriidie- 

' unworked 
Necessity te 

1 properly 

■ » ■ ■ ecessary in 


S 145 — Third party — Right to intervene 

Where the original contesting parties in respect of 
proceedings under Cr P Code S 145 had settled their 
disputes and the danger of a breach of the peace had 
disappeared, a person wot a party to the original proceed 
ings cannot seek to intervene and ask the Coart to 
keep the proceedings pending with » view to enable him 
to adjudicate his rights and more so when there was no 
libehnood of a breach of the peace ( Grille /) EM 
PKROR v CHUN1LAU 1939 NLJ 197 

— S 145 (1) — Actual possession— Meaning of — 
1 worked mineral t — Actual possession of— What 

founts to— Minerals — Possession of — Acts of owner- 
p— Trespasser working mine at certain points— Right 

Tbe words "actual possession'* in S 145 (I) Cr 
P Code, mean actual physical possession but actual 
physical possession most vary with the subject matter 
If the owner of nnworked minerals under a definite area 
sinks a shaft and begins to work the minerals in that 
area, he can be properly said to be In actual phynca 
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possession of the whole of the minerals in that area. In 
the same way if the owner of minerals under defined 
area grants to third parties mining leases of the minerals 
tinder portions of such area, he exercises acts of owner 
ship over those minerals, and he can truly be said to be 
in possession of the whole of the minerals under that 
defined area It cannot however be held that merely by 
work at three points on one end of a dupu*ed bill pos- 
ses-ion has been taken of the whole of the minerals 
underlying tbe bill The erection of a thandar and the 
making of a road fall far Short of what is necessary in 
order to take possession of the whc 
under tbe hill. Mining by a tre«p. 
two acres only does not amount to 
whole of tbe mineral field. A 
working minerals is only in posses 4 
minerals as fie has actually mined and is not in 
po«e"ion of any of the uti worked minerals {Harries, j 
C J. and Ragland /) KANCHI ZaMINDARI CO , I 
Ltd r. Pratap Udainath Sahi Deo. 

28 Pat 215=5 B B. 722 = 1821 C. 89— 
IIEP. 657-40 CrL J 631=1039 P W.N 72= j 
20 Pat L T 106 = A IE 1939 Pat 209 

S 145(1) and (2) — " Land or water "■ — Meaning 

ef — Dispute at la collection of feet khutagirai, arhat 
and keali — Proeerdmgt under S 145 — Competen y — 
S. 147. opfhc thi/ify. 

S. 145 Cr P. Code, may not apply to a dispute aris- 
ing cot of the collection of certain fees called khuta- 
garai. arhat and keali, levied in respect of boats bring 
ing grain and moored in shallow channel in a tauzi 
within a mauaa, the fees being dissociated from the 
ownership of the site, are not included within the ex 
pre«ion “land or water", under S 145 (1) and (2), Cr. 
P. Code But though S 145 may not apply, S 147 
will and an order passed under S. 145 can he upheld 
under S. 147, Cr P. Code ( Dhavle , / ) KUNJO v. 
SARJU 181 IC 176 = 11 EP 673= 

40 Cr L J 638 = 6 BE 639 = 1939 PWN 66 = 
20 Pat LT 164 = A I E. 1939 Pat 206 

S. 145 (5) — Power to cancel preliminary order 

under S 145 (l) 

A Magistrate has jurisdiction under S. 145 (5), Cr P 
Code, when circumstances juMjfy it, to cancel a pi eh 
minary order issued previously under sub S (1) of 


CE. P. CODE (1898 ) 8,147. ' 1 ‘‘ * 

After a finding and a declaration of possession in 
favour of the petitioner under S 145 (6) of the Cr. 
P. Code, it is beyond the powers of tbe Sub Divi- 
sional Magistrate to direct the petitioner to restore two 
old cemeteries and allow access to MusSalmans if they 
should desire {Lehshmana Kao, /,) BaLAKRISHNA 
KEDDIAR v Sved Jalaluddin Sahib. 

184 I 0. 461 (1) = 12 K M. 452 = 
1939 MWN 737(1) = 50 I»W.338 = 
A.I.E 1939 Mad 791 = (1939) 2 M L J. 111. 

S 146 (91 — Scope — Examination of several 

■ " ate ignoring evidence 

• — Order tel aside in 
■ ■ judgment on whole 

■ I la gut rate — Magistrate 

tut other thin those 

originally summoned 

In proceedings under S. 145, Cr P Code, arising out 
of a di-pute over a plot of land, the Magistrate examined 
thirteen witnesses on one side and eleven on the other, 
but he ignortd all this evidence and attached the land 
under S 146, Cr. P Code, solely relying on the evidence 
of the Police Superintendent. This order was set aside 
by the High Court which directed the Magistrate to 


Magistrate, however, declined to summon all the-e wit 
nesses and summoned only those witnesses who had 
been examined by his predecessor in office, namely, 
thirteen, and then deposed of the case 

Held, that though under S, 145 (9) of the Cr. P. 
Code the Magistrate had power to summon ail the pro- 
posed witnesses, he was not bound to summon any 
witnesses other than those originally produced by the 
paities, and there was therefore no illegality and irregu 
lanty calling for interference in revision. {James, /) 
Bhupai v Abdul Hakim 5 BE 319 = 

179 I C 896 = 1939 PWN 156=11 EP 423= 
40 Cr L J 276 = A I E 1939 Pat 201. 

3. 146 — " Competent Court"— Collector prefer- 

- . - > '-ngkts during survey and settlement 

■ jf-rights prepared by a Collector or other 

officer during survey and settlement opera- 
he orders of the Government is a decision 
■nt Court wnhin the meaning of S. 146, Cr. 

1 the order of the Collector is a determina- 


passed on the land A petition was filed under S 145. 
Cr P Code, on 12 5 1938 There was a preliminary 
order on lS-6- 1938 

Held, that an order shoutd be made under S J4S (6), 
Cr P Code, declaring the petitioner to be entitled to 
possession until evicted in due course of law the fact 
that the preliminary Order was made on 15-6-193S 
made no difference. {Lakshmana Ra», J ' 

Sastri v. SlTARAMAYVA 1939 f 

3 115 (6) — binding of possession ■ 
petitioner — Direction to petitioner to res , • 

and git x alien to Muualmant— Power of Magistrate to I 
order. 


3 146 (1 ) — Order under — When prefer — Ample 

material to decide q nation of possession— Attachment, 
sf tusli/led 

S 146(1), Cr P Code, applies if the Magistrate is 
unable to satisfy him'elf as to which of the parties was 
in possession Where there is ample evidence cn tbe 


— — S 147— Applicability — Dispute as to collection 
of fees tkutagarai, arhat and heals levied ©c boats in 
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channel — Order id respect of — Legality See Cr P 
CODE t« 145(1) AND (2) 1939 PWN 66 

S 147 — General public — Right to use private 
property for Moharram ceremonies— Duty of Alagts 
troter 

Where the owners are in possession of certain pro 
perty in which the general public have no interest at a]] 
and they object to the use of their property by the public 
for the performance of certain Moharram ceremonies 
they cannot be compelled to allow their proper y to be 
used in that way unless it is established that th* persons 
claiming to use it have a right of user A Magistrate 
shout d not enforce any use of this private property 
against the persons in possession theieof unless it is 
establish d either by a decree of a Civil Court or as the 
result of some enquiry under S 147 Cr P * ode that 
the persons claiming the right to use it have justification 
for their claim ( At l sop /) ABDUL Wajekd v 
Emperor 180 I C 499 = 1939 a Cr C 70 = 

HE A 470 = 40 Cr I. J 383= 
1938 A WR (H C ) 851= A I B 1939 All 182 

S 164 — First information report'- Use of — 

Safeguards to be taken— h elevancy — Value 

As a general rule Magistrates and Judges should be 
quite clear when they make u*e of the fir t information 
reports that they are admissible in evidenc ~ 
admissible under fas 155 and 157 of the 
for the purposes mentioned therein 7 


may become relevant under other section 
dence Act and under certain circumstances 
substantive evidence in the case and Courts should be 
clear about their relevancy before they u'e them 
iAllsop j) Ram Nare'h v Emperor 

ILR (1939) All 377- 18110 646 = 
1939 A CrC 36 = 1939 A WE (H C ) 190 = 

40 Cs L J 659 = 11 E A 697 = 1939 A L J 107- 
AIR 1939 All 242 
- — — S 162— AJmnston of evidence in contravention 
of— Effect on tury trial 

The admission of evidence in a jury trial in contra 
vention of S 162 Cr P Code is not a ground for a 
re trial when it has not occasioned a fallore of justice 
The Court of appeal has to see whether such adorns on 
has in fact influenced th* mind of the jury so seriously 
as to lead them to a conclusion which m ght have been 
different but for such an admission {Henderson and 
Khunjkar JJ ) NlTAI KOLEV v PMPEKCR 

ILR (1939 J 1 Cal, 337 
S 162— Applicability — Summons case—Apph 
cation by accused for cepiei of statements made to 
poll ee — Refusal — Con iiction— Sustainability— S 537 — 
Application Of 

S j62 Cr P Code is applicable to the trial of a 
summons case as well as to the trial of a warrant case 
and the accused in a summons Case ha* a statutory right 
to be supplied with copies of the statements made by 
witnesses before the police A refusal to grant his 
request for *och copies vitiates the trial and conviction 
S 537 Cr P Code cannot be called in aid to cure the 
defect as the Court in such a case is bound to assume 
prejudice to the accuse I ( Atanohar Loll and Chattertte 
J/) DlNANATH SAHAY t) EMPEROR 

17 Pat 622 = 18010 845-5BR 601 = 
11 EE 615-40 Or LJ 609 = 1939 PWN 136 = 
20 PatLT 70- A IB 1939 Pat 174 
■ S 162— Conitruetion — Statement under — Ad 

^The wordS of S 162 Cr P Code as amended In 1923 
lead to the cOnila'iort that a statement under S 162 is 
not admis'tble even when made by the person 
ultimately accused The words of the section are wide 


CE P CODE (1898), S 162 
enough to exclude any confession made to a police officer 
in course of investigation whether a discovery is made- 
or not. ( Lord Atkin ) NaraYANASWami v EM- 
PEROR 1939 All EE 396 = 

66 I A 66 = 18 Pat 234 = 1939 OLE 134 = 
1939 PWN 205 = 20 Pat L T 265= 
1939 AU 298 = 69 0 LJ 273=41 PLR 272= 
6BR 449 = 41 Bom L E 428 = 11 R P C 166 = 
I LB (1939) Kar 123 (PC ) = 40 Cr L J 364 = 
1939 AW E IP C ) 36* 49 L W 349=- 
1939 MWN 185 -180 I C 1 = 1939 OWN 282 = 
43CWN 473= 1939 A CrC 49»* 
AIR 1939 PC 47 = (1939) 1 ML J 766 (PC) 

S 162 — Ftndenot of identification during- 

i nvestt gat ton — Admissibility 

The evidence of a test identification held by the 
police in course of investigation that is to say a state 
ment expressed or implied made to the police by way of 
identifying the accu'ed is inadm ssible in law in view of 
the provisions of S 162 Cr P Code {Me if at r ant 
Khundkar JJ ) KRISHNA KaHAR v EmPEKOR 

43CWN 1117 

■ "" S 162 — Idn lification of accused before police 
— Statement of uitnets as to — Admissibility 

A statement of a witness that 'he idem fied the 


of defence to use 

Police diaries which purport to be diaries kept under 
S 172 Cr P Code and which do not contain any state 
ment by any witness but are only brief records of what 
the Investigating officer 'aw when he arrived at the spot, 
and of information wh ch he ascertained as a result of 
question! J L 

in the m 

derson a 

Emperc 

A IE 1939 Cal 252 

S 162 — Scope — Charge of attempt to murder— 

Con plaint made by accused to police previously admit! 
mg slabbing complainant in self defind— Admissibility 
against acct >td 

A co nplaint filed by the accu'ed at a police station 
again t the complainant stating that he stabbed him in 
self defence is not madmiss ble aga n't the accused on a 
charge of attempt to murder the complainant in respect 
of the stab on the ground that it is a statement made 
under S f 62 Cr P Code or that it is a confession 
made to a police officer {Pondrang Kew j') GURU 
SWAM] TEVAN v EMPFROK 184 10 330 = 

12 EM 435-40 Cr L J 922 = 
1939MW.N 513 — A I E 1939 Mad 780 

8 162 — Scope — If controls S 27 Evidence 

Act— Statement fall ng under latter— If excluded by 
former Set Evidence Act, S 27 

1939 MWN 877 
— — S 162— Scope — If «huts out statements admu 
Sible under S 27 of the Evidence Art See EVIDENCE 
ACT S 27 60 LW 318 =(1939) 2M L Z 456 

S 162 — Scope — Statement by accused falling 

under S 27 Evidence Act — If rnadmis'lhle 9/e 
Evidence act s 27 1939 PWN 300 

— S 162— Slat ment byaceussdto police — AJmitti 

h/iiy — True ten of 

The better and truer test of the admissibility of state 
raents made by accused to police Is whether the state- 
ment Is incriminating in Itself or exculpatory If the 
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statement u incriminating In itself • ■* - > — • • 1 

not de'ire to put it in evidence , If it 

itself, bat may, by relation to the o ■ 

made an incriminating statement thei 

an evidence, because the accused's use 

as an exculpatory statement may well be permitted to 

prevail to his advantage over the use by the prosecution 

-of that statement as an incriminating statement. 

(Djtlt, JC.) FRlrAM HARIOMALf Fmpehor. 

I.Ii R. (1939) Kar 449 =>184 I C 145= 1 
12 E S 90 = 40 CrLJ 882 = AIR 1939 Sind 185 
— — S 162 — Statement made to eultemi officer — 
Admuubthty. 

The Excise Act does not give the customs officer any 
powers of investigation as conferred upon the police 
officer under the Cinninal Procedure Code. Therefore 
a statement made to a customs officer does not come 
within the mischief of S 162, and is therefore admi«. 
sible in evidence { Hindman 
Dastgir Khan v Emperor 

181 1 C. 581 = 12 BC. 244 *. * 1 

« — ■— S. 162 — Statement to 
Portion of statement dmud by vntneis. 

Inetery case when a witness is confronted with a 


the witness's statement as a whole cannot but be 
condemned (young, C J. and Black-r /) Em I 
PEROR *>. Jiwan DSS. ILK (1939) Lab 305= 1 
A I E 1939 Lab 621 

S Vb2— Statement made to police uted in trial' 


would prejudice accused to a great extent and the 
verdict of jury which has been allowed to consider such 
evidence cannot be upheld [Bartley and Henderton, 
//) Ebhahim mondslk Emperor 

182 IC 405=12RC 61 = 40 Cr L J 665= 
43 C W N 784= A J E 1939 Cal 330 
S 164 — Appliealitety — AceteieJ tolling «*»■ 


that they were on affecuon ate terms — appeared before 
a Magistrate and made a statement to him that he had 
killed the deceased and describing the circumstances of | 


not Investigating the case or any of ihe facts connected | 
with the ca*e, but was Itself the first information of the 
crime and therefore properly admitted in evidence , (2) 
that the offence was rot murder hut only cufpabte homt 
cide not amounting to murder (Burn and Stodart, JJ ) 

Mainamuthu ». Emperor 


CE. P. CODE (1898), S. 181. 

_ r — . *«-- »-». •• /«»•«..» - confession shall 

■ . at if a person in 

sston, he must do 
' that the Magts 

pon enquiry ftont 

the person making it, satisfied that it is voluntary 5 (4) 
that when the Magistrate records it, he shall record it in 
the manner provided for in S. 164, Cr, P Code , (5) 
that only when so recorded the confession will become 
relevant and admissible in evidence (BaU, /) The 
King v. Saw min. 1939 Bang L K 97= 

182 I C 705=40 CcLJ 691 = 12 R.R 25 = 
A.IE 1939 Rang. 219. 

S 165 — Recording of groundi — If mandatory— 

Point officer acting bona fide but not recording groundi 
— Search if fustified. 

The provisions of S l 6 S to the effect that before 


doing so, me ponce omcers, a«summg mat mey column 
trespass, ate juitified in mak'ng the search and are not 
liable in an action for damages But it Is wrong to Say 
h resulted tn recovery of 
justifies the illegality, 
hether the police oflkers 
of their minds at the 
time of making the search AIR 1935 Nag 237, 
Dl«s [Stomp, /) JfAfNG AL SINGH V GhULAM 

Mohammad. 184 1 C 6=12 RL 154= 

AIR 1939 Lab. 280. 

Ss 169 abd 170 — Sending up accused for trial 

” ' ' officer 

e definite allegations are 
hich they are prepared to 
tpparently free from taint, 
■ of the police to play the 

, ice their verdict on the 
truth or falsehood of tbo*e allegations. In such cases 
they are bound to send up the accused for trial and not 
to discuss the probabilmes or the improbabilities of the 
case and come to a final decision of their own. But 
unfortunately in this country, there is a tendency to 
implicate innocent persons along with the guilty when 
ever any occasion antes in that respect, and not only the 
Courts but the investigating officers must proceed 
cautiously when they are faced with that situation. 
To restrain them altogether from using their discretion 
in such ca«es would prove detrimental to the interest of 
the public and would lead 10 unnecessary harassment of 
persons who had absolutely no hand in the crime A 
police officer *' 

holding inqu ■ 

A IE 1939 Lab 523. 

•j — Criminal mnapPropriation — Place 

of trial — Liability to account at a place — If confer t 
lurndieCten on that place 

Where it is alleged that the accused bad dishonestly 
mi, appropriated ironies at a certain place, according 
to S 181 f 2), Cr P Code, the offencecan only be tried 
by the Court within whose jurisdiction (hat particular 
-• • — 1 - -• • *■-*-- r.! » as receiv. 

• • . liability to 
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OK P. CODE (1898) S 181 
/,) i 4teh Singh ». Emperor. 

1j 39 A WJS (HO ) 784 = 1939 A Cr 0. 198= 
1939 ALJ 1060 

— -3 181 (2) — Territorial jurisdiction— Complain 

ant tending postal order from M to accused in B — Com- 
plaint of offences under Ss. 403 and 417, 1. P Code — 
Proper forum 

Wheie it is alleged by the complainant residing at M 
that he posted certain postal orders at AI payable to an 


CR. P. CODE (1898), S. 195. , 

of S 191 had been substantially compiled mth, and the 
accused could have no right to anything beyond what 
bad actually taken place (Dhavle.J) PaNU SaMaL 
v. emperor 1939 p W.N fc03. 

S 191— Applicability and scope— Magistrate 


1939 A W It (H C ) 670 = A J R. 1939 All 602 

■ 3 188 — Certificate under — Necessity — 

Marriage in Native Sate in contravention of the Child 
Marriage Restraint Act See Child Marriage 
Restraint Act. os 5 and 6 1939 AM1J ISO 

— S 188 Proviso— Scope — Ofltnce under Child 

Marriage Restraint Act commuted beyond British 
India— Prosecution— Certificate from Political Agent or 
sanction of Local Government— Necessity. See Child 
Marriage restraint act 49LW 666 

3 190 (1) (a ) — Complaint against tecencr — 

Leave of Court appointing Aim specifically asked for 
but not granted — Propriety of entertaining complaint. 

Assuming, that a Magistrate has jurisdiction to en- 
tertain a complaint against a receiver in tbe ab-ence of 
leave of the Court which appointed him, it would not be 
proper for him to do so when there is no specific leave 
from that Court for the institution of a cnminal ca«e. 
although leave had been specifically asked for Although 
this ma» not be a bar to Jurisdiction, it is certainly rele 
vaot on tbe question of the propriety or desirability of 
criminal proceedings {A'bnndiar and Pau JJ ) 
JNANENDRA NATH PRAMANlK V NILS O^Y DEY 

1 K (1939 1 Cal 687=184 IC 603= 
12 RO 249 J "C TT ’'’ eo '' - 

a ! . ■ : . 

S3 190(1) (ft) (b) and (c* 

bihty — Sub Divisional Magistrate 
petition of complaint and poll ■ 

cognisance under S 190(1) (■) — S. 191 — Application of 
—Trill of case by Magistrate succeeding original 
Magistrate — If in contraicnhon of S. 191. 


191 and 637 — Mon compliance vnth S 191 — 
■ ' subsequent proceedings 

ire of a Magistrate to inform ihe accused 
(hat he is entitled to have the ca*e transferred to another 
Magistrate renders all subsequent proceedings before 
the Magistrate void, and this is an illegality which is 
not curable by S 537. {Tek Chand and Blacker , JJ) 
ArjanSinchk Emperor. 184 1 c 680 = 

AIR 1939 Lah 479 

Ss 192 and 202 — Transfer of case — Power 

of Magistrate after calling for police report See Cr 
r Code Ss 202 and 192 41 P L R 807. 

Ss 195 and 476 — Applicability — Execution of 

decree — Attachment — Obitrueiion to — Complaint under 
S 186, 379 or A2A— Complaint by Court-Necessity 
No complaint of the Court is necessary for an offence 
under S 186 379 or 424,1 P. Code, against persons 
alleged to have obstructed an amin attaching property 
in execution of a warrant of attachment. (Lakshman* 
Pao, J ) RENGASWAM1 THEVaN V EMPEROR 

1939 MWN 886. 

S. 195 — Disobedience to orders of Magistrate — 

Prosecution for offences under Ss 447 and 188 Penal 
Code— Same Magistrate trying cate — Validity — Need 
for complaint 

The proceedings started with a complaint by the 
Police against a certain person for offence* under Ss 447 
and 188, Indian Penal Code, in respect of a certain act 
which was said to have constituted disobedience of the 
orders of ihe sub-Magistrate issued under S 144, Cr P. 


Jiria, luai lueie siiuuiui nave oeen no cognizance 
taken on the case without a proper complaint as enacted 
byS 195, Cr P Code that in any case thesubMagU- 
. . i u. .i , i ■» > ' eclc ] e d the ca*e him- 

- ■ hould therefore be 

■ . ' ERAPPAN MOOPAN, 

•’ ■ ■ '62= 12 EM 263= 

1 ■' 1 '140 = 49159 474- 

* . ■' * ' 1939)1 ML J 673. 

' f— Offence of forgery 

before Court, form- 
■ ’ offences which Court 

. * at one Court should 

- . ■■ f that were so. the 

» * ■ with the making of 


by that Magistrate uuioy 


b>s a. 


t is entrusted by the 
i with this power. It 
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CR P. CODE (1898). S 195. 
folio as that It is itself entitled to inquire into an alleged 
offence committed in relation to proceedings before it, 
provided no other section of the Cr P. Code bars the 
way. when that alleged offence is part of the same 
transaction, with the offences of which the Court has 
already taken cognisance, and the Magistrate can in 
such case convert the proceedings before him into one 
for committal to the Court of besston (Davis, JC. 
and Tyabu /.) jASHANMAt. P fcMPEROR. 

183 I C 619 = 12 It S 6i = 40 Cr L J. 818 (2)*= 
A.l R- 1939 5tnd 222 

-S. 195 (1 ) — Obiett of— ' Public servant concern - 

ej; meaning of 

The object of S. 195(1) («), Cr P. Code appears to 
be that the person best qualified to decide whether 
complaint should or should not be made, should hate 
the power to make a Complaint Hence the words 
'public servant concerned’ in 6. 195 (1). Cr. P Code, 
cannot mean or have reference to any particular person 
but can only refer to any person who happens to hold 


-8. 195(1) (a ) — Complaint under S 225 5,/ P 
Code— Proper method — Burma Courts Manual, para. 
1057 


S 195 (1) (a) — Order refusing to *•• • 

— Appeal 

No appeal lies from an order by a 
under S. 195 (1)(<0 Cr P. Code, refc 
complaint of an offence under b 18E 
(Lakihmaita Raj, /.) MaRUDA Pi LLAI v 1., ...... aNa 

SWAM I PILLAI. 181 10 657 = 11 R.M 830 = 

40 Cr L J 668 (2) = 49 L W 387(1)= 
1939 M.WN. 119= AIR 1939 tl ad 836 

S 195(1) (a) — " Public servant' — False mf or 

motion given to Sut Impectvr — Complaint filed by sue 
cessor in office — Validity 

The proper construction of the words "public servant 
concerned” in S. 195 (1) * a) is the public srrvam hold 
mg for the time being the office held by the public ser 


OR. P. CODE (1898), S. 195. 
summary is given within the provisions of S, 195 (l) 
(b), for ihe giving of "B” summary is merely an adminis- 
trative and not a Judicial act (Davis, J.C. and Tyab/t 
J ) MT. RaJI t ALLAUD1N 

180 10. 650= HR S 183 = 40 Or LJ 461 = 
AIR 1939 Sind 65. 

S 195 (1) (b ) — Applicability — Defamatory 

statement tn deposition made in Court— Offence— Pro- 
secution — Complaint by Court — A’ecersety — Penal Code, 
Ss 193 and 500. 

The making by a person of a defamatory statement 
in a deposition as a witness in a case, which is found to 
be deliberately fal»e, is an offence under S 193, I. p. 
Code, and as such cannot be taken cognisance of with- 
out a complaint by the Court before which it 11 made. 
Parties cannot be allowed to evade the provisions Of 
S. 195 (1) (i), Cr P. Code, by filing a complaint under 
another provision of the Penal Code, vit , b 500 1 P. 
Code. (Lakshmana Rao, /.) GaNAPA! HI ASAP I v. 
Kuppuswami Asari. 183 I C 179(1)= 

40 Cr.L J. 757 = 12 R.M. 250 = 49 L.W . 466 = 
1939 M W N. 320 = (1939) 1 M L J. 614. 

— S. 195 (1) (b) Applicability — False allegations 

tn affidavit and sworn statement filed tn Court— Com 
plaint of defamation founded on—Conplamt by Court— 
1 1 Condition precedent to— Maintainability, 

A complaint of defamation founded on allegations, 
which are stated to be f«slve, contained in an affidavit 
and sworn statement filed in a Court of law, is a com- 
>. . .1 .a,, t ' v * ** Code, and 

mpfafnt by 
Ihe Cr. P. 
to evade 

! by fifing 

enal Code, 

' ■ UN DA RAM 

* - 11.0.86 = 

■ ■ W. 102 = 

" ■ . "ad 368 = 

■tL J. 412. 

c *05 (1) lb)— Applicability — Offen-e of making 

1 (3) does not appty to a prosecution for the 
aking a false charge which had not reached 
law. The accused made a report at a 
notice station cbareinv certain Dersons wnh an offence 


S. 195 (1) (b) — Applicability— Offence under 

S. 193. f.P. Code — Fabrication of ettderce to be used 
tn contemplated suit — Prosecution for — Complaint by 
Court— Necessity — Absence of complaint — Jf titiates 
whole proceedings. 
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CB P. CODE (1B98), 8. 195, 1 CB P. CODE (1898), 8 1B7. 

respect of proceedings In a Court of law which were I oflenco of criminal conspiracy under S. 120 B, I, P, 
contemplated but which In fact were never started Bat J - - -*• - *' *■ * ■ If the 

II (he fabrication h in relation to a claim made m a suit ■ . motion 

actua’ly filed in Court, though the suit is instituted only I 1 • o give 

later, a complaint by the Court is necessary In regard to ’piracy 

a charge under fa 193, 1 P. Code. Ab-ence of complaint has lobe determined at the Initial stage not only by 
in respect of the charge Isa defect which affects the reference to the sections of the Penal Code mentioned In 
enure proceedings. Where the Court has acted wphool the complaint, but alio upon the fa*.ts narrated therein 
Jurisdiction with regard to a part of the trial the whole and the evidence rendered There (s recognisable 
proceedings are vitiated by the illegality, (It’anoofrto difference between the object of a conspiracy and the 
and Stn, JJ ) LviPfROK r. Ramchavqka RaSGO means adopted to realire that object If they are 
181 1 0 870-12BB 358-40 CrLJ 679- separable then even If the object of the accused— which 
41 80 S L It 08 — AI-K 1939 Bon 129 is not to commit a nun cugmz able offence— is sought to 

3 195 11 > far tan turn — Lamp be atialned by resort l i non Cognizible offences, no 

fount to palter — /V* action— Complaint to Court tk.rr- sanction is necessary It does nor matter if the object Is 
after — Pott tt complaint unit* S 211. l.P.Codt, mned up erroneously with the statement of method of 
agjmit tuck com pi at n tnt — Vndeet r ability. attaining tt in the body of the lomplnnt It is perfeCt- 

Where a person complained of theft to the police md ly open to the Magistrate upon the evidence to dissect 
on their failure to lake action filed a complaint in the facts in onf*r to decide the question of sanction. 
Court and the police thereupon filed a complaint under (lI'aitAslno anj £en JJ) LwrrkOK f RAM 
S 211. I P Code, against such a complainant the Chandra Banco 181 IC 870-llRB S56- 
sanction of the Court, wherein the complaint for 40 Or L J 679-41 Bom LB 98- 

theft was pending, is ne».e»»ary The complaint under ( A I B 1939 Bom 129. 

" ■ ■ ‘ rffence alleged S 197— Applicability— "In tie Jttekarge of kit 

’•••*• • to a proceed off! oat duty"— Meaning of—PrenJmt of Panckayat 

‘ ' ‘ "» a case has Court— A^ute and atrault of per ton obtectmg to pro e 

*“"** ’ * adopted if Atm— Sanction of Local Coternment— 


... •• er be open 

the police to evade the provisions of S. 195. Cr P 
Code, by filing a complaint under fa 211. 1. P. Code on 
the complaint by a police officer The wording of 
S 195 ( 1 ) (fi), Cr. P Code, is wide enough to require 
that in the above circumstances the Court itself shall 
mak* n complaint. (Potto k, /) SaruPMSGII v 
Emperor ibi I o 028 -11 B n 491- 

40 CrLJ 638- 1939 NLJ 210- 
A IJt 1933 Nag 226 

S 195(1) (b Offence under S 211 ,/P Code 

— Police reporting ease to tr false and praying for com 
plamant'f prottcuttoH — Latter filing 'naratt' petition 
by .pay of ikon mg eaure — Sanction of Magistrate— If 
necessary for fits protecutton 

Where on the police reporting a case to be a false one 


not necessary before the complainant could be put upon 
his trial ( Bartley and Henderson, //.) JaMIN! 

K aNta Chose v dhabaNaih Jaisi. 

I LB (1939)1 Cal S18-12BO 156- 
18310 384 = 40 Cr L J. 785-43 G W N 279 = 
A LR. 1939 Cal 273 

S 195 (1) (b }— Offence under S. 211, 1 P. Code 

— Private complaint— Maintainability 

It Is not the Intention of the Ltgisl * ere that an 
offence under S 211. 1.P Code, can be made subject 


ir nnWm offi rri When 


Necessity. 

A complaint against the President of a Pancbayat 
Court alleged that when the I’residrnt was about to write 
the Coon’s order dismissing the complainant’s pe ition, 
Ihe complainant objected to the dictauon by ibeclerk of 
the President of the order to be pronounced In the 
matter, and asked the President not to allow the clerk to 
dictate ihe judgment as the Court was bomd in law to 
write its own judgments and that on account of this 
objection taken by the complainant the President got up 
from his seat abusing the complainant slapped him on 
the cheek twice, and also ihrealened to beat him with his 
shoe 

Held, that the acts alleged against the President must 
be deemed to have been done when he purported to act 
* i‘« ‘ ‘ <r •’ ’ ■ though it was not 

■ " ■ ■ assault To Inter 

, ■ ■ 1 ■ ■ ■ his official duty” in 

• • ■ . ■ ■ ' acts done strictly 

■ ■ <r jurisdiction would 

render any protec ion ur necessary, because an act which 
is completely within the scope of one’s official duties can 
never be an offence. I> is only where offence* are com- 
mated by a Judge that the necessity for protection Comes 
In, and the pro'ection is limited to cases where the 
offences are committed while Ihe Judge purwrts to act 
in his official capacity though undoubtedly he has out 
stepped the limns of his duties Sanction of the Local 
Government would therefore be necessary for prosecut- 
ing the Judge in respect of such offence. ( Pandrang 
Koto, J 


I 


I 


j • S 197 — Applicability — Officiating kulkarni— 

C llection of land revenue an! misappropriation— Pro- 
\ tceution— Sanction — Necetstly - Bombay Hereditary 
| Often Act S. 58 ^ ^ ^ ^ 
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CR.P. CODE (1898), S 197. 
meaning of S. 197, Cr. P. Code. But sanction under 
S. 197, Cr. P. Code, is only required for a prosecution . 
for an offence committed while acting or purporting ti J 
act in the discharge of official duty. Where an officiating | 
lulkamt collects money on account of lard revenue, 
and, instead of sending it to the treasury, 
own purposes, it cannot be said that tn 
priatuig the amount, he is acting or purpoi 
discharge of his official capacity, and thet 
be prosecuted for misappropriation without sanction I 
under S. 197, Cr. P Code. {^Broomfield and Mat kit it, I 

//) Emperor t> Gurushidayya. 1 

I.LR. (1939) Eon. 119 = 179 IC 686 = 
11 R B 237 (2) = 40 CrL J. 269 = 
40 Bom LB 1286 = A IE 1939 Bom. 63 
3. 197 —Criminal treat A of trust by public 
servant — Sanction lor prosecution — If necessary . 

No sanction under S, 197, Cr P. Code, is necessary i 

under S. * 
offence Ih 
be acting 
in tmsapi 
direct opf 
Tides him 
offence. 

Lah.781 • 

Empero 


CE. P. CODE (1898), S. 197, 

Inspector. Therefore an Inspector cannot claim that he 
is removable from office only with the previous sanction 
>f the Local Government and hence sanction under 
S 197 is not necessary for the prosecution of an Inspec* 
tor of police. (Dans, J C. and Weston, J,) NiaZ 


(ess to accused be tore sanction — Irregularity — Difference 
between ties section and S 270, Gozernment of India Act 


District Council taking one Oetore making some ap 
posntment at Council meeting. 

No doubt, if a public servant is aciually engaged in 
the discharge of his duties, or is 
»ng to be so engaged, and com 
sanction of the Local Governmer • 

before a Court can take cognizar 

enough for a public servant to be in an official position, 
which he may abuse, in order to bring him under the 
section- he must be purporting, or pretending to act in 
pur-nance of his official dulie« Where ceitain members 
of a District Council took a bribe to influence their deci 
sion in the appointment of a particular person as a per- 
manent overseer of the Council 


been received he cannot again commence to lake valid 
cognizance The complain! or police report not Uinr 
invalidated by the absence of the sanction under J>. J*/7 
can form the Itgil l„,' a 
izai.ee under S 190 In tlat 
1 is whether S. 537,0. p- 
c.oue, is app.iLdOie lu me circumstances of th *n«rf>t.*r 
case. Where in a case which requires lanctivo in in 
undej S. 197, all that a Magistrate does Uiwt ±Z 
sanction is receued is to issue process aj, ta , ^ 
accused and secure their attendance, his Wi j-.j- 
void for want of juiisdiction but It cannot I Ata.-'-w 
bis omission to issue fresh process to (he t.'.-cut*' — 
the sanction had been received whl.fa ^ 


sary ( Roberts , C J and Sp 1 rgo, J ) U 1 UN Kywe 
V. The King. 1939 Bang L R. 72=179 I C. 679= 
40 Cr L J 243 (21 = 11 BE 337 = 
A IB 1939 Bang 17 

-3 197 — Imped 

Sanction— Necessity 
An Inspector of Poke. 

“subordinate ranks" in 
Act His appointment 1 
General under S 10 of • ■ ' 

tion or removal is govemeu uj me pi o vision 3 ui o *», 
which by virtue of S. 743, Government of India Act, 


lueni m h J) includes power 10 su-penu. teuuie 01 
remove. Under S, 29 (3) it is the Inspector General 01 . - — 

Ihe Deputy Inspector General who Is to suspend the i able from his office % 


UKsueer . jj s Anjuiv oiisUh v. Li 

16110 680-AJt ^ 

S 197 — Prosecution of rezo M ^* 

Court — If necessary 
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Local Government’. Hence when such a person Ij pro 
secuted for an offence nnder S 409, I P. Code without 
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“ " — 8 197 — Sanction obtained after filing complaint 

— Trial , tf vitiated 

In dealing with all technical objections of procedure 
the final test is whether or not the accused has m any 
way been prejudiced by the alleged irregularity The 
object of sanction under S 197. Cr 1* Code is that a 
public servant should not be unduly harassed The 
word ‘institution* should not be given a very narrow 
meaning In one sense it is true a Court takes cog 
nizanceof a matter as soon as it makes any order, how 
ever formal but even if such formal orders are cons! 
dered to have been made without jurisdiction this flaw 
«1JJ not affect 1 rder S made after the defect has been re 
moved and the Court is properly seised of the case In 
prosecution against a public servant sanction under S 
197, Cr P Co<le, was not obtained before the institution 
of the complaint Put the sanction was actually put on 
record before the evidence in the case was recorded 


. * • • . • , 4 l * *• he trial could 

- ■ a li p Em 

. I . . : ■ ■- ./9IO 778- 

1 ■ ■ ■ . :■ *le 151- 

AIB 1038 Lab 1 
S 197— Vice-chairman of Afunm fia/ttr Sanc- 
tion for hit proiecut'on — Necessity for —Bengal Muniel 
fat /let 

A commissioner who has been elected a vice chairman 
of a municipality cannot be prosecuted for acts done in 
the exercise of his office as vice chairman without the 


second signatory there is not 
taken {Bartley and Ran 


| CB P. CODE (1898), S 202. 
tpedfied if he wishes to postpone the issue of process 
1 tinder S 202, he most comply with the provisions of that 
■ . ' . etiminary inquiry, he 

“ ■ • must do so accord 

on in S 203 for the 
■ ■ • • order disposing of a 

■ lummary order under 

class C*’, is not according to law A complaint cannot be 
dismissed by the issue of such a summary A Mips- 
| Crate is bound under the Code to exercise his own mde* 
pendent Judgment when he receives the report of the in* 
1 sestigation or inquliy that he has ordcied and it Is not 
1 an exercise of his Independent judgment when he merely 
accepts without giving reasons the opinion of the police 
prosecutor The Magistrate should not surrender his 
discretion or Judgment to that of the police pro>eculor. 
{Davit J C) JFOOMAL TiKaMIMS t LmpEROR 

I LB 1039) K«r 277-1831 0 440- 
40 Cr L.J 807- 12 E 8 67* A I E 1039 Bind 208. 
— — BA 292. 203 and 201 —CcmpJojnl—Jjiuf of 
j froeett — Duty of Magistrates 

' If a Magistrate thinks upon a reading of the com 
plaint and examination of complainant, that a puma 
| lane case is shown, he may order process to issue at 
once If he Is doubtful he may order enquiry Hut he is, 

— ■ ** ■” 1*. - 1 1 u. - - -if the prison holding 

• miotiand statements 

.nd order a case to 
te accused has not 

, . /C\) BaNO 

Kamisj UasO 1939 A M LJ 41. 

* Bi 202 and 203 — Dtiminal of complaint after 

r/rv/ of proeett— legality 

A Court cannot dismiss a complaint under 9 203, 
Ct p Code after process has been Issued to the accused 
person The Stvge for bolding an enquiry under S 202, 
Cr P Code is passed when the process for the alien* 
dance of the accused person te «>urd by the Court and 
cannot be revived by another Magistrate as he cannot 
go back beyond the stage reached by his predecessor 
{Abdul Qayoont, C / and Kschlu J ) bITA RAM V. 
STATF 41 P LB 3 & K 26 

2 — Enquiry under— Lengthy cron examina- 
nt t by Magi strati — Permissibility 
s of the inquiry Magistrate are not tied in 
f questioning the witnesses when they are 
der S 202 It would be dangerous to lay 
.nd fast rules as to how far the Magistrate 
trying to elicit the truth from the witnesses 
conducting an enquiry behind the back of 
It is commendable on the part of the 
to show keenness in finding out the troth or 
* case before he gives the accused person the 
ppearlng before him In response to a criminal 
nee the anxiety of the trial Magistrate to 
■ utb and his intensive cross examination of 


huiary A IB 1939 Peah 16 

or dss- — Ss 202 and 192 — Transfer vf cast — Power of 

Magistrate after calling for police report 
tminis If a Magistrate acts under i> 202 Cr P Code and 
1 under sends the case for enquiry and report to the police, he 
re is a cannot, on receipt of the report send the case for 
ding to di«po*al to a Subordinate Magistrate without deciding 
If be whether the case should be dismissed under S 203 or 
me the proceeded with under S 2C4 The Subordinate Magis- 
of the trate in such circumstances is not properly seized of the 
“ptions case and hts order summoning the accused is, therefore. 
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CR P CODE (1698), S 203. 


without jurisdiction {Daltp Sengk, /.) ~ *■ 1 " 

Singh v Gahwar Khan. ' 

-S 203— Com flat naxl not present 
Order const [rung ease to retord room 
Police report — Legality. 

Even if the complainants who are Government em- 
ployees are not present on the date fixed for the hearing 
of the ca«e, the trial Magistrate ought to examine the 
record and proceed to dispose of the case on merits 
according to law. The mere fact that the complainants 
are not present on that particular date is by itself no 
sufficient ground for the Inal Magistrate to record his 
agreement with the report submitted by the locat police 
in regard to the facts of the ca«e, and to consign the case 
to the record room It is his duty to satisfy himself 
whether the report made by the police is in order 
{Abdul Qjycem , C.J. and Kichlu, /) STATE r FATEH 

Din 41 PIiB j & k 41 

■ -S 203 — S' ope — Duty of Magistrate — Complaint 
— Dismissal on ground that accused has pontile defence 
~/^»it/l(* of 


nc ■ 

bs 

di 

vi- 

revision (Agaruaia, j ) ohlulmm 1 a 1 hak v i 
Budheshwar DUBEY 1939 P ' ■ 

— S 204 — Registration of a cast under 

far section— Who can do if. 

Though of coor'e a Magistrate has to decide under 
what section the oSence disclosed falls, for purposes of 
the procedure to be followed in the trial, yet the Cr. F. 
Code nowhere prescribes the registration of a ca*e 
under a particular section Under S 201, Cr. P. 
Code, the deci-ion rests with the **' 
cognizance ’ {Mormon ) KaNHAIYA 

S 204 {Z)—Appltcabihty 

S 204 (3). Cr P Code, appears to 
of process to the accused at the fir«t iiUMin.it w •»>«*, i 
J.) Emperor v Nirpatsingh 

2939 NtJ 2 01 

■ ■ 3 205 - Personal attendance— Dispensing nitth 

— Pardanashin lady 

The power to di-pense with the per-onal attendance 
is to be liberally exercised where the person concerned 
Isa pardanashin lady. ( Davies ) ABDULLAH KHAN 
v. KaRJMaN 1939 AMU 129 

S 208— Scope of— Committal — It’/un to be 

made . 

A committal to the Court of Session is a very serious 
matter indeed for an accu-ed person, and he is to be 
given every rea«onable opportunity to show that there is 
no ground to commit him to the Court of Session be 
cause of the evidence he has adduced in hi« defence 
The purpose of committal proceedings is not merely to 
place on record the case for the prosecutor, but to 
commit to the Court of Ses'ion for trial an offence 
which after having heard the evidence for the pro'ecu- 
tion and for the defence, the Magistrate thinks has been 
committed. It is true that under S 208(3) a Magist 
rate can for reasons to be recorded refuse to is«ue pro- 
cess to compel the attendance of any witnes*, bot the 
section dearly contemplaies evidence on behalf of the 
prosecution and evidence on behalf of the accused or 
evidence which may be calted by the Magi«trate, if he 
thinks It in the interests of Justice. Therefore It is not 


CK. P. CODE (1898), B 225. 

"■ to call evidence on 

.mmittal proceedings 
opportunity to pro- 
, ish later on when 
they have been committed. Particularly in a case 
where a charge of forgery is brought for the first time 
against an accused in the course of proceedings for other 
offences, every proper oppoitunity should be given to 
him to meet a charge which he may with some reason 
say has taken him by surprise {Davis, JC . and 
Tyabts J ) jASHANMALr EMPEROR. 

183 I C 619=12 BS. 64=40 CrLJ 818(2)= 
AIR 1939 Sind 222. 

S. 209 —Duty of committing Magistral!— Test 

to decide whether there should be a committal or not — 
Refusal to commit — Grounds for 

The committing Magistrate’s duty ts to consider 
whether a conviction is possible in theca«e, and in order 
to come to that conclusion he Is entitled to appreciate 
the evidence. But he must appreciate the evidence from 
,l ‘‘" ' " ” * ‘ Aithir, his province to 

the point of view of 
“oiling A conviction 
possible, it is the duty 
accused for trial, If 
ite the grounds of such 
conviction is possible, 
to see whether a con- 
ns real function is to 
,^..1.^1. - — — •• rot {U’admand 

Mahomed 

' ‘ ■ 40 Cr L J 951 = 

■ 1939 Beta 372. 

S 222 (2) — Applicability— Misappropriation of 

cash and goods— Single charge in respect of cash ord 
value of goo-ts — Legality. 

S ^222 (2), Cr. P Code^applies only to a casein 


~ ’ L ‘ .’ 1 the goods 

a charge is 
) TUBLIC 
4 1C 51 = 

40 Cr L J 851(2)= 12 EM 401 = 
1939 MWN.468 = A IE 1939 Mad 675- 
(1939; 2MLJ. 518. 

S 222 {2.)— Charge of criminal breach of trust 

—Amounts appropriated on different occasions by d,ffe 
rent transact i. ns — Specification of particular items or 
exact dates — Mecesnty 

In the ca'e of a charge of criminal breach of trust 
involving amounts appropriated on several different 
occasion - ' J 1 . ,53 ry 

under 5 . ^ lzT 

Items O rr\ 

EMPERt ■ ■■ ■ 

c ' 129. 

come chon. ' ^ 

Before a conviction of an acm-ed per«on can be 
reversed on the ground that the charge against him was 
not drawn op in a sati«factory manner, he mu*t show 
that he was prejudiced thereby {Mender sen and A'iund- 


har, //.) MUKHERJEE v. EMPEROR. 


vo orj. ; 
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CE P. CODE (1838), S, 233, 

S3 233, 234 and 235 ~AppJicafality and tcope 

Same transaction— Char ge under S. 403,/. P. Code, 

in retpeetof scleral tumi of money appropriated on 
different occasion! an! under different traniaitions - • 
Jam ter of further charges under St. 477 A and 193 
read with S. Iffi—idgahty. 

A charge of criminal breach of trust in respect of 
several sumi of money appropriated on different occa 
stems by different transactions cannot be properly joined 
with other charger under hs. 477*A and JV3, 1 I* 
Code read with b 109, 1 T. Code, as the offences are 
distinct. The offence of falsification of accounts 't 
certainly a distinct offence, falling » it does under 
different sect ton of the renal Code. The offence c 
fabricator! of false evidence relating to items wholly t 
partly unconnected with the charge of criminal breac 
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CE. P. CODE (1838), S. 238. 

could be remedied by S 537, Cr. F. Code, (/email, /.) 

THaKUK bINCll v. LUPfcKOR. 

28410 409 — 12 R A 223-40 0rI»J 918 = 

1 1039 A LJ, 617-1939 A Of C 124- 

1939 AWB (QO) 576 -AIR 1939 AU 665. 

■ 3s 233, 236, 237 and 423 — conviction for 
| offence not charged — Validity — Powers of appellate 
' Court. 

A person cannot be convicted of an offence without 
I being definitely charged with it \\ here a person was 
1 charged with an offence under S 418, 1. 1*. Code, and 


. . ■ ■ . ■ I* , A I E 1939 All 710 

m u . ■, ■ ■ ■ '3 235 — APp!iei'nlity~Ttit—' Sene' trantoc- 

obviomly apply because the offences are not of the same , tlflt . — Evidence to prove several ounces identical — 
kind A mii|otnder of charges for distinct offences ^ j^, n t trial — A'e/uial to hold on the ground list corpus 
Cannot be cured under S 537. Cf I*. Code If the falsi ] (j e |,cu „ not same in all — Propriety of procedure 

fications of accounts Charged is not part oHhe tramac ^ The test for applying S 2>5, Cr I’ Code is to see 


difficult to defend the charge on the principle applicable 
to a trial upon a charge of conspiracy for the purpose 
of defrauding where the complaint does not indicate an 
offence punishable under S 120 B of the 1 enal Code In 
view of the language of S 109 I. I’ Code, it cannot be 
said 'hat abeiment by conspiracy involves a general 
agreement to do a senes of act* of which the abetted 
act is one Even assuming that 

end of a long spell new cira 

inoney mi.appropriated. Ibat „o«ld smelly be a .ecoed 
conspiracy independent ol the first. The result, ol the 
act, committed cede, the lane, con-pirac, cannot be 
tacked on to a charfie on the forniet. Ulhiw.kai", 
Sen, J /) Emperor v Ramchaniira 

J81I0 870=11 EB 356 — 40 Cr L J 679- 
41 Boat L E 98 ' ■ ■ !• 

33 233 238 and 637- 

P, Code, but conviction under • 

Cr P- Code, if applies— Curai , 

Code, 


other country (I'armaand Rowland, JJ ) EMPEROR 
V MayaohaR PorHAL 18 Pat 450= 

1939 P WN. 300 = 18110 1001-6B E.706- 
11 EP 653 = 40 Or hJ 625= 
20 Pat.EsT. 420 -A I.B 1939 Tat 677. 
8 235 (1 ) — “Same tramaetson" — Meaning of— 


mewuiu iiansauiun is usuai y used 10 muuue tue 
steps leading to a conclusion or resulting In action 
though often transaction empha*nrs the fact of some- 
thing done or brought to a cone usion To ascertain 
whether a series of acts are parts of the same transac- 
tion it is essential to see whether th*y are linked together 
to present a continuous whole Tne expression "same 


I mon purpose does not constitute a transact 
u •- - J with cc 


Nor 

with concert and 
n'ptracy make the 
same transaction. 
>R V RAMCHAN 

rO = ll EB 356= 
4tBomLR. 98- 
3, 1939 Bom 129. 

/. P, Code — Con- 
egahty. 

S 326. 1. P. Code, 
nder S. 307, I. P. 
inder S. 326, I. P. 


■ I - 
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CR. P. CODE (1898), S 239. 

Code, on a charge framed under S. 307, 1. P. Code, on I 
the specific allegation that he caused hurt to the com- I 
plairant is rot urSQ'tainable 'imply because. no formal I 
charge under S. 326, 1 P. Code, was drawn up, ( Bart 
ley and Pau, fj ) SK. Il>RlS V EMPEROR 

43 C TON 782 

■ -S 239— Persons charged under S 368 I. P. 
Cade, for separate aits of eontiahnent — Joint trial— 
Legality, 

There is no provi'ion of Ian under which persons 
charged under S. 368 I P Code, for separate acts of 
concealment of the *ame girl can be tiied together. 
{Bartley and /tender ion, JJ} DURGAMONI DsSSI v. 

Emperor. 13CWN 196. 

- — Ss 239 and 537 — "Some off t net' — Meaning of 
—Tuo feriem ekarged o ith tome iff, nee of murder — 
Evidence again ft them mutually exeluuze— Legality of 
their ternt trial 

“The tame offence” in S. 239 means an offence 
arising out of the tame act or series of acts and can 
mean nothing the. W hen one acrtised is charged with 
having muidtied a certain person at a certain place and 


CB P CODE (1898), S. 250. 
framed for the separate offences which went to male up 
that transaction. ( Bartley and Henderson, JJ.) 
Nan da Ghosh v Emperor. 1B2 1 C. 322= 

12 B C. 40 = 40 Cr.L J 649 = AIB 1939 Cal. 321. 
S 214 — Discretion of Magistrate. 

Under b 2-14, Cr. P. Code, a Magistrate has, no 
doubt a discretion to refuse to summon witnesses, but 
he cannot completely ignore an application mace for 
Summoning wimesses. He tnu't consider it and pass 
orders on it. Where a Mag’Sfrate has granted the first 
application, the presumption is that he would also grant 
a second application when the witnesses do not appear 
in Court (Blacker, /) VlDYA PARKASH V. EM- 
PEROR 41 P.IiB 804. 

~ S 217 — Several complaints on same l acts— 
Absence of one ot the complainants— Acquittal — V all- 
dity. 

When more than one complaint is made of an offence 
arising out of the same set of facts, the word ‘complain- 
ant* in S 247. Cr.P Code, should be constiued to include 
all persons who have made complaints Notice of hear- 
ing should be given to all of them and it is only when 

. , . . . . l — 1*. 


mitted in the course ol the same transaction within the 
meaning of S. 239 Theie is no prtm-ion ol the Code 
under which tho'e per»on» can bt tried together and 
such a joint trial is not a mere irregularity which can be 
cured under S. 537 but it is an illegality which goes to 
the very root of the trial (Dunklty and Weight, JJ ) | 
Nga Sar kee v The King. 

AIR. 1939 Eang 390 
1 — S 239 — Same transaction— Wrongful confine- 

ment and uie of force to extort a confession — Joint trial 
—Lega/ity— Sameness of transaction — /Cel ri ant point of 
time 

Where several persons are accused of wrongful con- 
finement and the u-e of force, in order to extort a con- 
fession, the unity of cnminal behaviour and the common 
intention prompting It would render all that was done in 
furtherance of ihe common object, as a part of one 
transaction The acts of violence done are so relaied to 
one another in point of purpose, as to con'titute one 


complainant— Permission for withdrawal of complaint 
—Discretion of Magistrate. 

Where a complaint related to two offences— one 
under S 323 of the Ranbir Penal Code and the other 
under S 24 of the Cattle Tiespass Regulation,— and the 
I evidence for both the offences was the same, and the 
matter was compounded by the complainant, the 
Magistrate while dropping the proceedings relating to 
the offence under S 323 which is compoundable should 
not continue against the wishes of the complainant the 
proceedings in regard to the minor offence, although it 
is non compoundable In aca'e like that, the Magis- 
trate ought to properly exercise his discretion under 
S 248, Cr T Code, and permit the complainant to 
withdraw the complaint ( Abdul Qayoom, C. J.and 
Water, J ) THAK ARP STATE 

41 P L E. J. & K 93. 

— S 250 — Applicability — Petition to Premier 

against Sub fnspc tor —Substantiation on oath before 


Provincial government c. p & Berar v 
DlNANATH LaLA. ILE (l939>Nag 644 = 

184 I C 412 = 12 B N 111 = 

1939 NLJ. 373= AIR 1 

S 239 (d' — Separate offences sn 
lion — Separate charges— Necessity for 
A married girl under 16 years of s 
return to her husband’s house after a vis 
in a village. On the way she passed t ... . . 

accused He a«ked her to come inside on the pretext 
that hi-, wife wanted her. When she went in he bolted 
the door and demanded that she should remain with 
httn. In the night he ravi'hed her Later on, he took 
her out and was Joined by the other three accused They 
took her away, and according to her story, her orna 
ments were taken off. All were jointly charged both 
with kidnapping and abduction. 

Held, ihat the whole incident could not be regarded as 
constituting a single offence. Though it might be *aid 
that the whole occurrence was one single transaction I 
even in that case separate charges should have been . 


D O . he appeartd and made a statemert on oath in 
respect of his allegations in the petition, this amounts to 
a complaint as defined in S 4(A), Cr P Code, and when 


S 250— Jurisdiction — Discharge or acquittal — 

Notice to complainant to show cause against order of 
compensation — Subsequent retirement of Magistrate— 
Jurisdiction ot successor to continue proceedings. 

In subs fl)of S 250, at lea't, the only Magistrate 
who may call upon the complainant to show cause is 
the Magi-trare who heard the case and who discharges 
or acquits all or any of the accused "The Magistrate" 
in sub-S (2) to S 250 refers to the Magi-trate in sub- 
S (1) and the definite article ‘ the” does rot mean the 
Magistrate who succeeds the Magistrate who beard the 
case or ary other Magistrate. Hence where a Magi*. 
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OK P. CODE (1838). S. 250. 


CE P. COPE (1898). 8. 250. 


Irate who has called upon a complainant to show cause I taking the evidence of the complainant or any of his 

why he should not pay compensation for having made a I witnesses, b. 25Z. Cr. P. Code, it not concerned With 

false and frivol * * i ' . . .... t| 

the course of ■ . . 

pissed, the non ■ ■ . . 

charged (As ■ i . ■ . . ■ . 

MiHOHED At ■ 


S. 250 

with procedure— ism r •>> <«**•*•/» •. 

For making an order for compensation under S 250, 
Cr P. Code, a Magistrate is bound to record the reasons 
and before doing so he should record and consider any 
objection the complainant makes or any cause he may 
Show (Ktchlu J) Nikku Ram » Kehimas 

41 P L E J & K 26 
- —’3 250 —Outer un ter— Legality — Absence of 

finding at to a retention being fata. 

An older granting compensation to the accused under 
S. 250, Cr P Code, it illegal if no finding is recorded 
6y the Magistrate that the accusation against the aeons 
ed Is false and either frivolous or vexatious A mere 
remark by the Magistrate that the complainant has no 
objection to pay compensation is not sufficient for pass 
ing an order under that section (Abtul Qtyoom, C J 
and Wave, j ) Gokal Chand v State 

41P LE J & K 83 
Ss 252 and 253 — Examimtion of witnenei -Re- 
calling for trou-txjnunation — Prated art to be adopted 
by the Magistrates. 

The Ideal pro*edure as regards the examination of 
witnesses would be to examine all prosecution witnesses 
on one day or perhaps on two conse-utive days, so that 
all would be present and ready to be cross examined If 
the accused exercised his rights under S 256 Cr P. 
Code If the witnesses are allowed to go and are then to 
be recalled.it throws a heavy burden both on the com- 
plainant and the witnesses which should be avoided as 
far as possibte ( Potloek . / ) EMPEROR v NiRPAT- 
SINCH. 1939 N V.J. 201. 

3 253 (2) — Discharge of aeeuied witAou ( 

examining complainant — Power of Msgislrate, 

Under S. 253(2), Cr. P Code, the Magistrate may 
in a suitable case come to the conclusion that the 
charge is groundless even before he has heard the com 


allegations in the complaint 


69 C-L 3 180 - A.I-E 1939 Cal 329. 
——3 253 (2) — Prosecution under S. 406 /. P. 
Code — Order of dttehargt after examining only few of 
grout utton teitnenet — Propriety 

In a case under S 406, I. P, Code, the question of 
(rust must be fully fnquireJ Into and for this purpose It 
is necessary that the whole of the prosecution evidence 
should be recorded It is impossible to guess at an 
intermediate stage in the case, what would b- the resalt 
of the inquiry The Magistrate Is not so much concern- 
ed as to whether the offence has been commuted against 
the complainant bit whether an offence bas been com. 
mitted which is punishable according to law There- 
fore In a case under S 406, when only a few of the 
prosecution wiinesses have been examined it is too 
premature to decline to examine any more witnesses for 
the prosecution and dirharge the accused on the ground 
that the case is of a civil nature ( ffaeiney, /) 
Chan Eluam v. Wellington 

18IIO 471 (2)- 12 E.E 118 = 
ALR 1039 Rang 377. 
— - — 3. 256— Applicability— Summary trial See Cr. 

P CODE, SS. 262 AND 256 1939 NLJ. 7. 

3 258— ‘HeaTing’, meaning Sit CR P CODE, 

S 256—Pkopek procedure to be Fouowrct. 

1039 A WE (HC)1. 

3 256— Irregularity in procedure — Effect See 

CR P Code, S 256— proper Procedure to be 
FOLLOWED 1939 AWE (H O.) 3. 

— -3 256 — Proper pro edure to be folloord — Ad- 

fournmem to next day after exam matt on of prosecution 
vntneues lahmg of ace used' i statement, framing of 
charge and recording plea of accused — Accused a tied 
about further cross-examination on the next Jay— -pro- 
cedure, tf regular— -Hearing, meaning of— Irregula- 
rity in procedure — Effect . 

• le day the prosecution witnesses 

• - ■ iccused's statement was taken, the 

■ d explained and the accused had 
. nd the bearing was adjourned to 

** ■»■—«-! re— • —1 I *>• <1 »t>»d 


of the complainant under e; 
make It clear not only that 
accused's petition are correc' 
basis of those facts admittec 

criminal offence has been disuowu lue Magician .. 
naturally at liberty to discharge the accused under 
S. 253 (2) without calling upon the complainant to pro 
date the rest of his evidence ( Blather , /) Smv 
DaTTA v. B K SOOD 41PLE 702. 

Ss 253 (2) and 252 — Order of discharge with- 
out tah nr evidence of complainant or his witnesses — 


1939 A L J BILIMS A WR (SC)1 = 
1939 A Cr C 17-AIR 1939 All 238. 

S 256 — Scope — Magistrate calling upon accused 

forthwith on framing charge whether he unshed to 
cross examine prosecution witnesses— Omission to give 
reasons— I f s lie gal i ty vitiating trial 

v question whether the 
- ■ ■ prosecution witness 

. • he charge is framed 
• • ■ *he Magistrate in a 
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CR. P. CODE (1838). S. 259. I CR. P. CODE (1898). S. 276. 


accused at all whether he wished to ' — **•- 

prosecntion witnesses, that would be 
might be an incurable illegality. ( 

Verms, J.) KKtR AHUtOr. EUI 

1801 C 839=5 B R. 48 1 ;• 

40 Crli J. 419= 1938 P WN. 832 = 
19 Patji T. 815=* A 1 R. 1939 Pat 172 
3 . 259 — Scope— Complaint mentioning cognu 
able and non- com pout table offence — Complainant absent 
on date of hearing — Discharge— Legality — F resh com 
plaint — Proceedings on— If vitiated — Prejudice to 
accused — tfecettttv to prove 


and present have been exhausted by the chances 
of lot and challenge Ss. 276 and 279 do not 
contemplate that a deficiency shall be recognized 
and then obviated by the summoning of fresh 
jurors, so that the jury can be summoned and chosen m 
three instalments. It is the actual presence of the 
potential juror in the Court at the time the deficiency 


been pitjuuiceu \n> vomnt‘<s ana Alainun, jj j Ali 
Mahomed Joosabj/. kasturchand 

180 1 C 211 = 11 E ' ' J 

41 Bom DR 

3 260 — Trial of 

mary procedure — Propriety. 

It cannot be laid down as a broad proposition that a 


e special jury list 
was not present 
ng of a Jury 10 a 
le or more m«m- 
, of Ss 276 And 
In a Sessions 
Commissioner's 
.diction, 30 per- 

sons were called in the first instance from the special 

. — • -» -• *1 —. » • - i».~ -<•»- »•* — J'O — to- 


directed the clerk in accordance with the rules framed by 
the Judicial Commissioner's Court to issue fresh sum- 


Lnii . J ) M A. Khan v Emperor 
XL E. (1939) Dab. 221 = 1 84 I C. 468 - 12 E L. 225= 
41 F DE. 743 = A IH 1939 Lata 467. 
— -Ss 262 and 256 — Summary trial — Warrant 
eases — Right of accused to have prosecution witnesses re 
called for further cross-examination 

In a warrant case tried summarily the accused is 
entitled to have the prosecution witnesses recalled for 
further cross examination, af— -- -<• ■- 1 


1939NLJ 7= A IE 1939 Nag 87. 
— m i-S 276 — Judicial Commissioner's Court— If 
a Court of Semen. > 

The Judicial Commissioner's Court Is a Coart of 
Session following the procedure of a High Court, as 
the Bombay High Court, in Criminal Sessions (.Dans, 
JC and Lobe, J.') SHEWARAM v EMPEROR. 

18410 474-12ES 107 = 
AIE 1939 Sind 209 

S3. 275, Proviso 2 and 315 — Applicability and , 

scope— Lilt of periom summoned as 7 urers and present 


being wanted the clerk issued summons to four persons. 
Out of these only two appeared, of these two one was 
chosen by lot. 

Held , that there were irregularities in empanelling the 
jury and the jury was not properly constituted and the 
trial was vitiated thereby There was an irregularity 
when Al was chosen as a juror because he was not 
chosen by lot ot from persons summoned before deg. 


-S 276, Provisos 3 and i— "Chosen"— Meaning 

of. 

In the absence of words to the contrary 10 the context, 
the word "chosen" in Proviso 3 and also in Proviso 4 to 
S 276 mu*t mean chosen by lot a s in the substantive 
part of the section ( Dszis JC and Lebo. /) Sub. 
waram v. Emperor i84tc 474 = 12 e a 107— 
A.I-E. 1933 Bind 209. 

S 276. Proviso 3 (b Judicial Commie. 

House's Court— If "High Court? 
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on. P. CODE (1808), S 270. 



Commissioner's Coart exercising It* anginal c 
Jnri«diCtion. Proviso 3 to S 276. so far as the 
Commissioner's Court Js concerned, refers to the 
in the exercise of its original criminal ]nn«dnti 
S. 276 In S. 266 must I* read as referring to the section 
Itself and not to the provisos {Dam, J C and Isbo, 
/) SdEWAKAM t Emperor. 

181 £0 471-12RS 107** 
AIR 1039 Sind 209 

S 279 — Scope— Deficiency In Jury— Procedure 

for making up See CR. T. CODE, SR 276 PROVISO 
2, 279 and 3 15 AIR. 1039 Sind 209 

S 282(2)— Seefe*/. 

Sub-S. (2) to S 282 contemplates the addition of 
a juror after the Inal cf the case has begun and not be 
fore $ 282 is limited to cases where a jury h. 
property empanelled at the oui«et and ore or ■ 1 
the casualties which are bound to occur somen 
human Jives, has in fact occurred {Dam, J - 
lobo.J) SlIEWARAM p EMPEROR 

181 1 C 471 = J2Efi 107*= A IE. 2059 Sind 209 

— S 28B — Admission of approver's statement in 

commuting Court— Different stat/mint in Court of 
Session— Fen ert of Setnont Jiutge— Detunes on ear 
her itatimiut. 

It is competent to a Sessions Judge to admit In evi 
dence the statement made by the approver In the Court 
of the committing Magistrate and to treat it as e* idence. 
It is al<o open to him under the provi«ions of law to 
hold that the statement made by the approver before the 
Magistrate was a correct statement and that it should be 
l«lied upon in spite of the different statemer ts introduc 
ed by him in the Court of Session {Kachhpal Singh, 
/.) Bjiola nath v Emperor. 

1811.0 191 = 40 Cr I» J 866 = 12 R A 189- 
2939 ACrO 03-1939 AX J 785- 
1939 A W.R (HO)16i=AIB 1039 All 667. 

■ - - S. 288 —Evidence pun by u it ness before 
committing Magistrate— Uit of at substantive et idence 
in Sessions Court — Conditions— Corroboration — Neces- 
sity. 

The deposition of a witness given in the Magistrate's 
Court mav be osed as substantive evidence in the 


CR P, CODE (1898), 8 207. 

’”9 A CrO. 261 -1939 A L J CS0- 
A.1JB, 1939 All 705. 
i ' — One of ettituari bating Ah 

, knowledge — 1)< novo trial — jf 

■ ■ ■ a criminal trial when the Ses. 



did not necessitate a trial denote, and that the proper 
course for the Judge was simply to Ignore the opinion of 
the asses'ot if he came to the conclusion it vras impro* 
perly e«pre*sed, or that he had been improperly Influenc- 
ed by extra judicial considerations {Young, C. J.artd 
ft loiter, J ) Emperor p Pauli/ 

I-L R (1039) Lah 243-181 10 649 « 
12 RJ. 231-41 P L R 731- 
AIR 1939 Dab 175, 

■ ■ 8 297 — Charge to tury — Duty of Judge— 

" ‘ . * * seter. 

. ■ v ■ • * i charging the jury 

• " • ■ ■ . . ■ being influenced 

•■■■ch shows or tends 
to »bo» that the accu«eu ts ot baa character {/fender, 
ton and Sen, JJ ) MOSELAPDI v EM PI ROR 

281 1.0. 206-40 Or L.J. 877-12 R 0 212(2)- 
ADR 1939 Cal 497, 

S 297 —Charge to tury— Failure to point out 

to tury that deceased hod not been erots examined— 
F/feet. 

Failure of Judge to point oat to the jury that the 
deceased had not been cross examined cannot have much 
effect as the jury knew perfectly well that the deceased 
had not been cross examined and alter they have spent 
several days in hearing the ca»e, they know what cross 
examination is and ihe purpose it serves. {Henderson 
and Sen JJ ) MOSELADDI V EMPEROR 

18110 206 = 40 CrLJ 877 - 22RC 212 (2>« 
AIR 1939 Cal 497. 

Ss 297 Rod 298 — Duty of Judge — Charge under 

S. 366- A — Age of girl— Proof of girl being below eight 
—Necessity— Duty of fudge to emphasise in charge to 
jury. Set TeNaL CODE, S, 366-A. 

J939P,WJ9’,£D& 

■ • " 5 297— Misdirection — Burden of proof of in- 
nocence laid on accused — Fffect on conviction 

W hile the prosecotlon roust prove the guilt of the 


return Verdict contrary to 
The me oi the expression 

Code, clearly indicates that • 

tore was that the jury was l 

of the Judge, whether they agreed with that view or not | 


* the tury, the accused are bound to Oe 
misdirections and Ihe verdict of the 
ion should not be allowed to stand. 
Lobe /) faHEWARAM V EMPEROR., 
i.l = 12 R S 107=AIR 1939 Bind 209. 
7 — M.. direction — Failure to distinguish 


us charge to the jury has not 
. ■ • I the cases of each of the two 

, . ied and whose cases are widely 

• i difference on the admissibility 

1939 A WJt (HO) *>93“ i or eviueuue, u amounts to a misdirection, {Davis, JC, 


PBROR V. QUDRAT. 
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CB. P. CODE (1698), S. 297. 

and Lobe , J ) SHEWARAM v. EMPEROR. 

184 1C 474 = 12 E 8 107 = A I R. 1939 Sind 209 

— S, 297— Mudt rtchen— Judge directing that 

accused Mat to prove innocence— Effect of. 

\S here a Judge in his charge to the jar; says that it is I 
the duty of the accused to prove this fact or that, to 
satisfy the jury on this point or that and leads the jury 
to believe that the duty of the prosecution and the duty 
of the defence so far as the ‘'burden of proof of their 
respective cases it concerned, is upon the same footing, 
to that as the prosecution must prove their ca«e, so the 
accused tnuM prose theirs, it amounts to a misdirection 
(DatU. JC. and Lobo . /.) SHEWARAM v. FMPEROR 
181 1 C 474 = 12 R S 107= A I E. 1939 Sled 209 

- S. 297 — Atudi rectum — Judge exerting to jury 
that nhole city and commercial world n Scotching their 
Verdict — Propriety of. 

Where a Jndge in his charge to the jury exhorts the 
jury as follow* “The Whole of Karachi is watching 
yon. The whole commercial world is watching you " it 
amounts to introducing into the case extraneous const 
deration and amounts to a clear direction to the jury to | 


CR. P. CODE (1898), S. 309. 

12 EC 251=43 C WN. 1S3=A.I.R 1939 Cal. 682. 

Efl 297 and 298 — A'en direction — Charge of 

sexual offence— Duty of Judge to warn jury of danger of 
cvniiclion on uncorroborated cltdcnce of girl— Failure 
to draw attention of jury to improbability of abduction 
in case of immoral girl — Effect 
In the class of ca«es, commonly referred as sexual 
cases, e g , charges falling under Ss 366, 366-A, 376 etc. 
it is essential that the Judge in his charge to the jury 
.specially warn the jury of the danger of convicting upon 
the uncorroborated testimony of the woman or girl con- 
cerned It is true that there is no rule requiring corro- 
boration, but it is extremely dangerous in this class of 
cases to act solely on the woman’s evidence. When the 
evidence of the woman concerned is a roa*s of 
contradictions such a case is eminently one in 
which the jurj should be warned most emphati- 
cally. When the Judge gives no warning of any 
kind to the jary and does not deal with the question 
of corroboration, and when further the Judge 
does not tell the jury that if the girl was immoral 
or of loose character, it would make the story of abduc- 


ailowsinthe charge of a Judge to jury (Dam. JC., 
and Lobo.J.) &H EWARAM V EMPEROR 

181 1 C 474= 12 B S 107 = AIR 1939 Sind 209 I 
S 297 — Misdirection— Omiinon to caution jury 


the girl being of loose morals (Harms, C J. and 
Meredith , J) S*CHINDER RAI v EMPEROR. 

18 Pat 698= 18410 354 = 6 BE 4l = 
12 EP 238 = 0939) P W N 598 = 

OAT.V m on„_ . tt, 11)39 p at 636 = 

i racter of— Mu- 

• ' explain the lam 


Magistrate, does not amount to misdirection, when the 
defence bad an opportunity of cross-examining that 
witnessin the committing II*-' *■*- — *■ *•*■ — 


did not avail themselves of it. 
kar.JJ 0 NlTAI KOLEV v 

■ S 297 — Misdirection — Presumption — Crtdt 

hilly of witness 

It is a misdirection to tell the jury that a presump 
tion of truth attaches to tLe statement of a witness 
unless sufficient season ts shown for disbelieving him 
They may disbelieve him for many reasons (Henderson 
and Khundkar, JJ.) SHAIKH TARKALi- EMPEROR 
43 OWN 695 

• ■ S 297 — Misdirection — Reception of inadmissible I 
evidence — Introduction of inadmissible statement into 
record-1 f amounts to. 

Where when dealing with the second of the two state 


, and under that 

section it is the clear duty of the Judge to explain what 
in law are the essential requisites of an offence and what 
‘ * 1 ' ice A mere 

amount to an 

■ * rely on the 

■ , lined the law 

to the jury The Judge must lay down the law by which 
the jury is to be guided Where the Judge does not do 
this, it is an important non-direction to the jury or an 
omission to direct them on an important point and 
i amounts to misdirection. But S 297 must be read with 
S 537, C P Code, and if the omission to read and 
explain the relevant sections has not been such as to 
occasion a failure of ju-tice, the High Court will not 
interfere wilh the verdict of the jury on that ground 
alone. Ul'adia and Hama, JJ ) JHINA SOMA v. 
Emperor. 41 Bom BE 965 = 

ALE 1939 Bom- 457. 

charged wi'h abduction and 

• verdict on each charge— If 

■used person is charged with 
ntial lo take a 
• is not done, it 

■ tion what the 

■ ■ and Header’ 


as a whole. 

Before one can arrive at any opinion as to whether S 309— Sentence 

any particular passage in the •* 

misdirection or not, one mu* • • ■ 

summing op in ns entirety. ■ ... 

//) CvRti Bertram Pli , 

IBB (1939) » • i r • 

Y.D, 1939—08 


■ ,JrB J. 649 = 
A I.R 1939 Cal. 321. 
each charge— Duty ef 
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OB V. CODE (1838), S.310 

hi* refusal to prescribe l be punishments under Ss 304 
Part (1) and 324. I P. Code, is Illegal {Almond, 
JC and t/ie Ahmad ' ' ** is ** • ** ~ 

18210 572 = 

S 310 —Char 

Proper evtdenett — A'eeeisi l y tor 

Before an accused can be questioned about previous 
convictions, there must be evidence legally admissible 
upon the record winch shows that he has committed 
these previous offence* about which he Is examined by 
the Court, and legally admissible evidence a* to previous 
conviction* must fall either within S 511, Cr P Code 
or S 54 Evidence Act ( Davts, /. C and Lobo , J ) 
Ghouse I5AKSH V EmPEKOR. 

I L R (1039'Kftr. 677 — 183 I 0 219 — 
40 Cr L J 770-12RS 49-AIR 1039 Sled 203. 
~ ■ 8 3 1 0— Procedure— Recital of ( revtout tonne 
■htonr — Proper tonne 

In a case where It i* Intended to prove previous con 
victions for the purpose of enhanced punishr 
trut 1* in effect divided into two parts firstly 
for the subsequent offence and the opinion 
assessors thereon and secondly, If the accused 
vleted of that subsequent offence there is what i 
to a trial on the charge of previous convlc ■ 
Account of which the accused is liable tn receive 
«d punuhment The second part of the trial o 
may be very short but «t is nevertheless lobe , 


accused relating to the previous convictions and the 
Sub«equent offence is treated a* a whole and read out at i 
One time to the accused this procedure is clearly contrary I 
to the provisions of S 310 ( » P Code and though it is 
true that under 5 221 (7) Cr p Code the charge must 
contain details of the previous conviction* which it is 
intended to prove for the purpose of enhanced punish 
went, that section must be read subject to S 310 Cr P 
Code, and the accused must not be prejudiced in his 
trial for the subsequent offence by a recital of bis 
previous convictions {Davit, J C and Lobo, J ) 
•GHOUSE HARSH f EMPEROR 

I LB (1039) Ear 677 = 1 ! ■■ 

40 Cr L J 770-12R S49-A IB 1‘ 

-S 310- — Scope — Accused being me 

Hal tribe — Evidence at /o — When to be gtitn — Pint 
Information referring to a (Used at member of criminal 
tribe read out to Jury before terdict — Evidence let in to 
promt that accused was entered m criminal tribes regts- 
iei — Fffeet of 

The fact that an accused is a registered member of a 
aim mal tribe under the Criminal Tribes Act is like a 
previous conviction a matter from w hlch bad character 
can be inferred and which may affect the sentence It 
should be treated in the same way as a previous convic 
tion, and should not be disclosed to the jury until after 
their verdict lest their minds should be preju 4 ' rv 
accused must have the full protection which 
enacted in S 310, Cr P Code and 
Evidence Act, is intended to provide Whi 


j CE. P CODE (1898), 8 342- 
DOME v Emperor 18310 660- 

I 5 BE 078-1939 PWJT 627-12 BJ» 177- 
(2)-20PLT 879 
* Choosing of Jury— 

. See CR P CODE, 

A UR 1939 Sind 209 
———8 337 — Tender of pardon— F acts to be taken 
nett of by Magistrate 

AH that an officer who can grant pardon under S 337 
of the Cr P Code ha* to »ee is whether on the inforroa 
lion at his disposal there I* a fnmj facte case against 
the person to whom the pardon I* going to be tendered 
for an offence which i* exclusively triable bj a Court of 
Session If that is so he Is competent to grant a 
pardon No searching Inquiry is called forth in this 
. matter at that stage As soon as a Magistrate is 
I informed that the offence I* one which according to the 
j investigating authority is exclusively triable by tfe Court 
I of session then his duty Is to record the statement 


1 •*— — L — 1 g - essential or by 

. - .■ * with the condi- 

■ ■ » . Further an en 

■ ■ ■ « - . ■ i* to whether he 

. • • • um ts absolu’ely 

| necessary according to law. < Abdul Qayoom C J and 
tl'aur, J ) State I Sharaf Pin 

41PLE J & K 53 

— S 339 A — Applicability — Approver elating that 

Ait statement at approver was completely false 

S 339 A only applies to a ca«e in which the approver’s 
case is still that he was one of the person* who had 
committed the offence but that the Public Prosecutor 
was in error in contidering that he had in any way 
failed to comply wirh any of the condmons upon which 
the tender of pardon wx* made It doe* not apply to 
I L. ~ ~ '-a » 4 •*- l «- te 

. . C 


11 B L* 899— 40 Or L J 614-41 FLR 290 = 
A I B 1939 Lab 66 
■ — —3 339 A — Scope of— Failure to comply with 
1 requirements of section — Effect 

| Under S 339*A It is imperative on the Court of Session 
to ask the accused whether he pleads compliance with 
IbecondJlions on which the tender of pardon was made 
and to record his plea and then proceed with the trial 
The trial for the offence tn respect of which the pardon 
was granted could not begin until the requirements of the 
Section were carried out m limine and a judgment of 


examine a police clerk to prove that the accused was 
entered in the criminal tribes register the procedure is 
open to grave objection ( Rowland , /) MOSAHEB 


3 342 — Examination of accused— Duty of 

A/agsstrate 

The examination of the accused after the prosecution 
evidence has been completed is absolutely essential 
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CR. P. CODE (1B98), S. 312. 


CE. P. CODE (1898), S.362. 


according to ihe mandator; provision of law contained 
in S. 342, Cr P. Code, and cannot be dispensed with. 
CAUni <2tr«jn, c / nr, /) State a Shib 
Ram 41 PX B 3 & K 95 

. S 312 — Scope — Compliance — - Opportunity to 
accused to explain matters appearing in the evidence — 
If am to it gtten 

Where, in a murder trial, the Sessions Judge reads 
out nearly two pages of printed matter, being ihe precis 
of the evidence against the accused as it were in one 
breath, and asks the accused whether he wants to say 
anything, that is certainly not giving a real opportunity 
to the accused to explain the matters appearing in the 
evidence again«t him, as required by S, 312 of the Cr 
P. Code, though it might be said that the letter of the 
law is observed. {Pandrang Row, KaNAKaSaBAI 

Pillai n. Emperor. 60LW. 452 >= 

1939 EWK, 883. 

■'S 815 (1) — Compromise — Effect of— Petty of 
Magistrate —R‘ (if of complainant to rcttlt and proceed 
with can — Jurisdiction of Magistrate after composition. 

A composition of an offence when ar lived at between 
the parties is in law complete as soon as it is made, and 
it has the effect of acquittal ever 
parties later on resiles from the 
filing of a compromise pe'uion s 
in Court in re«pect of an offence 

the Court is required — *- ’ ■* • • ■ 1 

order an acquittal ‘ " .■ 

to proceed further wit 

by a subsequent with . 

before any order is p 

proceeded with (M. 

Singh v Emperor 
1939 PWN. 69 = : 

19 Pati 
S 315 (2 y~D 

Effect of acceptance by 

Cord to Superintendent of Police to ai-er/ain latter' t j 
opinion — Propriety — Proper coune for ascertaining \ 
metre of Crown. 

In thecase of an offence compoundable with the per- 
mission of the Court, if the Magistri ’ ‘ ■" ' 

not e*pre«sly, accepts a compromi: • 
parties the accused is entitled to 
Magistrate cannot proceed with the 1 
that the complainant nas resiled fro. 

Nor is it right or proper for ihe Ma, 
record of the proceedings, which . ■ 
character, to the Superintendent of 
opinion on a compromise effected 1 
proper course is to a«lc the proseculir 
his instructions from Ihe District Magistrate, or may De 
from the Superintendent of Police, as to the attitude of 
the Crown towards the compromise. [Mauohar Lai/, /) 
Dharichhan Singh v. Emperor. 180 I c 627= 
1939 P.WN 69 = 11 RP 625 = 40 ■ 

19 Pat L T. 840= A I E 2 , s 

S 315 (6 A )— Discretion of High 

pot/ll for compromise not mate before lower Court I 

The High Court has, no doubt, jurisdiction under I 
S. 315 (5 A), Cr. P. Code to allow the parties to com 
promise Iheir disputes, although the - * - s* -- — -~ r -' 
before the Courts below to the 
compromise shoald be made. But ■ 
fened by the section upon the Higl ■ 

exercised sparingly and only In suila • . 
the proceedings before the Courts 
irregularity or impropriety, the ex' 
ferred by the section should not . ■ * ■■ 
except n a case in which the recor 


parties made some attempt to compromise their 
differences while the matter was still before the triat 
Coart and before that Court passed final orders in the 
Ca«e. ( EJgley , /) BABUR A LI SAKDAR v. K VLA 
Chand Bepari ILB (1939) 1 Cal 667= 

AIR 1939 Cal 728. 

S 315 (5-A) — Powers of High Court— Aggrtc- 

ted persons not before it. 

S. 3-1 5 (5 A), Cr P Code, merely confers jurisdiction 
on the High Court in the exercise of its powers of revi- 
sion under S. 439, Cr. P. Code, to allow the aggrieved 
persons mentioned in Col. 3 of the tables attached to 
bub-Ss (1) and (2) to compound the various offences 
mentioned in those sub sections. It would not, therefore, 
be competent for the High Court to allow a compromise 
to be recorded, nnless the aggrieved persons are actually 
at it and have expressly recorded their consent to such a 
compromise being recorded. I Edgley , J.) BABUR 
Ali Sardar v. Kala Chand Bepari. 

EL B. (1939) 1 Cal 667= A I.R. 1939 Cal. 728. 

— S. 347 — Concurrent /unsdiction — Committal to 

Court of Set non — IVhtn justified — Statement of reasons 
—Necessity, 


,f ih- xran^rrwr'c.n r-v do so. The discre- 

■ ■ : exercised after due 

. ir it must be stated 

■ ason is it possible to 
that he can try the 
commit to sessions. 


reeding Magistrate neutering judgment written by Ail 
predecessor without adopting it as hts awn — Irregular- 
ity, if curable 

Under S. 350 it is quite possible that the succeeding 
nu« take the left b« h= nrerfeces- 


curahle under S. 537, It is not contemplated in the 
Code that a Magistrate shall deliver any judgment other 
than his own and if he does so it is not an irregularity 
, r 1 j >■ r. -- . -‘-[ivering judgment at 

. ■ ■ . . Mauno Mva Thi. 

. : 70 = 183 1 0.216 = 

iv Li aj«. 829 = 12 RE 69 = 
AIR. 1939 Rang 249. 
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OE P CODE (1898), S.S10. 

hts refusal to prescribe i he punishments under Ss 304 
Part (1) and 324, t P. Code, Is illegal ( Atmont , 
JC and Mr Ahmad /) MlAN GUL. v EMPKBOR 
18210 672=40 Or L J 686-12R Pest 5 = 
A I E 1939 Pesh 23 
— -3 310 — Charge has td on previous conviction — 

Proper evidence!— Necessity for 

Before an accused can be questioned about previous 
convictions, there must be evidence legally admissible 
upon the record a inch shows that he has committed 
lhe-e previous offences about which be is txairined by 
the Court and legally admissible evidence as to previous 
convictions must fall either within S 511, Cr I J Code 
or S 54 Evidence Act {Data, J, C and Lobo J ) 
Chouse Baksh t- emperor 

ILR (1939'Kar 677 = 183 10 219 = 
40 Cr L J 770 - 12 R 3 49 -AIR 1939 Sind 203. 

'S 310 — ■Procedure — Recital of previous con vie 

■iiont — Proper course 

In a case where It is Intended to prove previous con 
Victions for the purpose of enhanced punishment the 
trial is in effect divided Into two parts firstly the trial 
for the subsequent offence and the opinion of the 
assessors thereon and secondly, if the accused be con 
victed of that subsequent offence there is what amounts 
to a. trial on the charge of previous convictions on 
account of which the 
-ed punishment The 
may be very short bt 

■something apart and , 

trial in the sense that it shall not be allowed to influence 
the assessors or jurors in their opinion as to the guilt of 
the accused of the subsequent offence for which the 
accused is at first to be tried If the statement of the 
accused relating to the previous convictions and the 
subsequent offence is treated as a whole and read out at 
one time to the accu ed this procedure is clearly contrary 


CE. P CODE (1898), S 342 
Dome v emperor 18310 660= 

6BB 978-1939 F WJT 627 = 12 B.P 177= 
40 Or L J 833(2)»20F LT 879 
— 3 315(2) — Applicability — Choosing of jury — 
Procedure of making deficiency See Cr P CODE, 
Ss 276 proviso 2, 278 and 3l5 

A IB 1939 Sind 209 
- B 337 — Tender of pardon — Facts to be taken 
note of by Magistrate 

All that an officer who can grant pardon under S 337 
of the Cr P Code has to see Is whether on the in forma 
tmn at his disposal t here is a pnma facte case against 
the person to whom the pardon Is going to be tendered 
for an offence which is exclusively triable bj a Court of 
Session If that is so be is competent to grant a 
pardon Mo searching inquiry is called forth in this 
matter at that stage As soon as a Magistrate is 
informed that the offence is one which according to the 
investigating authority is exclusively triable by tie Court 
of session then his duty Is to record the statement 
after granting pardon to the person put before him 
{.Rachhpal Singh, J ) IlHOLA NATH V EMPEROR 

184 10 191 = 40 CrL J 85B=12R A 189 = 
1939 AWE (H 0)464 = 1939 A CrO 98 = 
1939 ALJ 785-AIR 1939 All 567. 
-S 339 — Trial of approver — Certificate by 


giving false evidence, has not complied with the condi* 
tion on which the tender was made Further an en 
quiry in the presence of the approver as to whether he 
had forfeited the pardon tendered to him is absolutely 
neces«ary according to law. ( Abdul Qayoom C J and 
XVaxxr. J ) STATE f SHARAF Dm 

41PLE J &K 53 
« *»<»n -.1 / /, — Jo/irimer staiinethat 


•Ghouse Baksh v emperor 

1-LB imtOUar 677 =133 10 
40 Cr I* J 770-12R S49-A IE 1939 Sind 203 

S 310— Scope— Accused being member of ertmt 

nal tribe ■ — Evidence as to— When to be given — First 
information referring to accused as member of criminal 
tribe read out to fury before verdict — Evidence let in to 
prove that accused mas entered in criminal tribes regn 
get — Effect of 

The fact tl at an accused is a registered member of a 
criminal tribe under the Criminal Tribes Act is like a 
previous conviction a matter from which bad 
can be inferred and which may affect the sent 


the case of an approver who has stated that his state 
ment as an approver was completely false {Young C 
J and Blacker, J ) GURDIT SlNGH v EMPEROR 

ILK (1939) L&h 216 = 18110 924= 
URL 899 = 40 Or LJ 614-41 P LB 290 = 
A I B 1939 Lab 66 

S 339 A —Scope of— Failure to comply with 

requirements of section — Effect 
Under S 339 A It is imperative on tne Court of Session 
to ask the accused whether he pleads compliance with 
the conditions on which the tender of pardon was made 


Magistrate 

The examination of the accused 
evidence has been completed v 


after the prosecution 
s absolutely essential 
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CR P. CODE (1898), 8- 312. 

according lo tbemsndatory provision of law contained 
in S 312. Cr P.Code, and cannot be dispensed with. | 
(A*duf Qtyoom, C J. andlf'aZir. /.) STATE tr SHIB 1 
Ram 41P.L.R J & K 95 

— ~ S. 312 — Scope-— Compliance — - Opportunity to j 

accused to explain matt'ri appearing in the evidence — 
Efow to it pilot 

Where, in a murder trial, the Sessions Judge reads 
out nearly two pages of printed matter, being the precis 
ol the evidence against the secured as it were in one 
breath, and asks the accused whether he wants to say 

anything, that is certainly — * - * " — “ 

to (he accused to explain < 

evidence again"! him. as 
P. Code, though It might ■ 

law is observed. (.Pandra * , - ■ ■ 

PlLLAlr EMPEROR. • 


CR. P. CODE (1898), S.862. 
parties made some attempt to compromise tbeir 
differences while the matter was still before the trial 
Court and before that Court passed final orders in the 
case. (Edglty, /.) BABUR AU StKDAR v. KaLA 
Chand UEPARI. I LR (1939) 1 Cal 567= 

AIR 1939 Cal 728, 
S 345 (5-A ) — Powers of High Court— Aggrie- 
ved perioni not before it. 

S 315 (5 A), Cr P. Code, merely confers jurisdiction 
on the High Court in the exercise of us powers of revi. 

| sion under S 439, Cr P Code, to allow the aggrieved 


S 345 (1)— Compromise— Effect of — Duty of 

Ufa filtrate — Right of complainant to rente and proceed 
with ease— Jurisdiction of Magtitr ite after composition. 

A composition of an offence when iruved at between 
the parties is in taw complete as soon as it is made, and 
it has the effect of a 
parties later on resiles 
filing of a compromiw 
in Couit in respect of 
the Conn is required. - * 

order an acquittal - 

to proceed further with care, — — • - * 1 

by a subsequent withdrawal of 
before any order is pasred on it 
proceeded with ( Manohar Lai 
Singh » Emperor It. 

1939 PWN. 69 = 11RP 525 = 40CrI.J 460 = 
19 Pat L.T. 840 = A I R 1939 Pat 141. 

*- 8 3|5 (2) — Duty of Court — Compromise— 
Effect or actcptance by Court— Magistrate sending re- 
cord to Superintendent of Police to artrtatn latter 1 
opinion — propriety — Proper eourie for ascertaining 
views of Crown. 


An Sardar v kaLa Chand Bepari. 

ILR (1939) 1 Cal 567=AI.R. 1939 Cal 728. 
— -S. 347— Concurrent turisdirtion — Committal to 
Court of Session— iVhen /ustifieJ — Statement of reasons 
— Necessity. 


and tk» ,t must be stated 

ason is it possible to 
* that he can try the 

commit to sessions. 
• Emperor. 

18410 260 **12 R O 87 = 1939 A Cr C 177« 
40 Or L J. 903 = 1930 AWE (0 C )188 = 
1939 O L R. 696 = 1939 O A 729 = 1939 O W.N. 868. 
Ss 350 and 537 — Delivery of fulgmrnt — Suc- 
ceeding Afa gut rate delnertng / udgment written by hit 
predecetior without adopting it at his man— Irregular- 
ity. if curable 

*T«A.r«. (An <t Is „«'♦» MKill, ♦!..» .K. « 


1939 P.WN 69 = 11 Rp. 525 = 40 Cr I. J 460= 
19 Pat L T. 840= A.I R 1939 Pat 141. 
8 315 (5 A ) — Discretion of High Court— Pro- 
posal for compromise not ma ft before lower Ccurt 

The High Court has, no doubt, jurisdiction under 
S. 345 (5 A), Cr. P. Code to allow the parties to com 
promise their disputes, although there was no proposal 
before the Courts below to the effect that any such 
compromise should be made. But the discretion con- 
feried by the section upon the High Court shoutd be 
eaerctred sparingly and only in suitable cases, Where 
the proceedings before the Courts below disclose no 
Irregularity or impropriety, the exceptional power con 
/erred by the section should not ordinarily be used 
except n a case in which (he record indicates that (he 


I in the form ot delivery, it is not delivering judgment at 
all. {.Spargo. /.) CHINNAYAR v MaUNG Mya THf. 

1939 Rang LR 570 = 183 I C 216= 
40 Cr.Ii J. 829= 12 R B 69 = 
AIR. 1939 Rang 249 
S. 362 — Mode of recording cadence. 

What the appellate Court requires U not merely the 
opinion of the Magistrate recording the evidence given 
by the witnesses in ca«es front which appeal lies but a 
correct record of the evidence given by the witnesses ; it 
is for the appellate Court to decide wfemfecr theeviden 
corroborates or contradicts the other which 

be done only If the evidence is Where 

recording the evidence In chief e*ref. 

Presidency Magistrate while appeals 
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OR P. CODE 11838), S $67. 
sentence merely recorded tbe words “corroborates P. W. 
1” and convicted tbe accused 
Held, that the Magistrate had failed to record the 
evidence of the witnesses in accordance with the provi j 
sions of S 362 and hence the conviction could not be 
upheld. {Henderson and Sen, JJ ) GHULAM Davigir 
Khan v. Emperor. 181 1 C. 681= 

12 RO 214= AI'' • ' 

• 3 3t»7 — Contents of tudgment 
It is not necessary for a judgment 
thing recorded in the evidence, when ■ 

the evidence n read The judgmer 
sufficient of the evidence as is necessary to ascertain the 
fac*s deposed to, and the importance of and the value to ' 
be attached to the evidence of the Witnesses, and the 
reasoning based on this evidence on which Judge founds 
hh decision and his sentence; to put more than this into 
a judgment is merely to confuse ( My a Hu ant Mostly, 
JJ) Nga Than v The Kino 

184 IC.78-12KR 123-40 CrLJ 871 = 
A IE 1939 Bang 263 
• Ss 367 and 424— Judgment— Contents— Duty 
of at peltate Courts 

It would be well for District Magistrates who hear 
appeals in criminal cases to bear in mind that they are 
also subordinate to higher Courts and it is then duty 
to satisfy the higher Courts by their judgments that they 
have applied their mindsto the case *- * **••— — A - 

recording a 6nding of conviction t 
produced, they have arrived at a cor 
discharge this duty, their judgment 
requirements laid down by the law 
merely to say that all the points ansir 
been considered by the Court belo 
rightly decided Under the law it is cieany me uuiy oi 
the appellate Court to state tbe various points urged 
before it and to record itv decision thereon with its 
reasons for those decisions {Mulla J ) BaNSIOR ar v 
Emperor 1939 ALJ 671= 

1939 A W R (H C ) 667 = 1939 ACrO 141. 

Sg 367 and 424— Judgment — Duly of appellate 

Court — Conformity to provisions of Cr P Code — 
Necessity 

Appellate Courts should take care to write judgments 


ysiiisop, j ) 


1939 A WE (H 0)836. 


— S 367 — Judgment — Requirements— Compliance 
vs i th — Necessity. 

So long as the law requires a judgment in a particular 
form the Magistrate must endeavour to comply with it 
(Norman, l C.S. ) GOPi v. EMPEROR 

1939 A ML. J 45 

, . 8 389 — Construction. 

Section 369, Cr P Code must be read with S 430 
of the Code. (Mosely,J.) The King v NGa Ba 
SaiNG. ATE 1939 Rang 392 

, S 386 (2") {&)— Recovery of fine imposed upon a 

eopareener—Moveables of the coparcenary body, if can 
be sold , 


owned by the coparcenary bo 
offender. It is the property 
In which the offender has only 
and so such property cannot 


CR. P. CODE (1898), S 397. 
the fine. ( Rachhpal Singh, J.) BANSRAJ DAS v. 
Secretary of State 1831 C 134-12 E a 93= 
1939A.WE (H 0)217 -1939 A CrC 46 = 
A I E 1939 All. 373 

8 386(1) (b), provi BO — Recording of special 

reasons — Duty of Magistrate — Warrant issued v hi It 
prisoner undergoing imprisonment in default of fine — 


has been undergone, although the property seized in exe- 
cution of that warrant is sold after the pri-oner has 
•eived his full period of imprisonment (Edgley and 
Lodge , JJ) J' * c * 

12 RC ■ • ■ 

S 386 (2 ) — Disposal of claims made by third 

Party — Procedure tn Bengal — Circular orders 

{Criminal), R 1 1 7 (41 

There is of course no necessity for a Magistrate in 
Bengal to follow the procedure laid down in O 21, 
K. 58, C P Code, in the determination of claims made 
by third parties to properties seixed in execution of 
di«tre*s warrants But he is not entitled to utilise the 
* - l /->*— «» .-< ...» « rIf -h ctl'ini. 



3 393 — Cumulative sentence of imprisonment 

for more than file years— Maintainability when accused 
ss sentenced to whipping 

The cumulative s-ntence of imprisonment of more 
than five years cannot be maintained in thecae of a 
per'on w ho has been ordered to undergo punishment of 
whipping and tsiee versa {Almond, J C. and Mir 
Ahmad. J.) KARIM Shah V EMPEROR 

282 LG 530=12 B. Pest. 2-40 CrLJ 682 = 
A I E 1939 Pesh IT. 

1 397 — Applicability and construction — 

’ imprisonment" — Meaning of — Impnson- 
sult of fine — Order for concurrent running 
wii/i iuouantsve sentence of imprisonment in subsequent 
case — Legality of 

The words * rentence of imprisonment 1 * in S. 397, Cr. 
P. Code, are not restricted to mean a sentence of sub- 
stantive imprisonment but include imprisonment in 
default of payment of a fine Imprisonment in default 
of payment of fine is a sentence of imprisonment Im- 
prisonment in default of payment of a fine cannot be 
made concurrent with a substantive sentence of lmpn 
sonment It makes no difference in this re«pect whether 
the sentence of imprisonment in default of payment 
of fine and the subsfanfne sentence of imprt onment 
are passed In the same case or whether it is a case in 
which an accused person ts undergoing a sentence of 
imprisonment m defanle of payment of fine in one case 

’ . t _ - .« oas«ed in- 

. is under- 

, . fine, any 

sentence 
as sentenced to 
imprisonment 
i under S. 379 
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CB V. CODE (1893), S. 403. 


CR P. CODE (1898). S. 423. 

Manoal. I.LR.(1939) 1 Cal. 325=182 1 0 258 = 
12R.0 38 = 40 Cr.L.J. 652 = 43 OW.N 860 = 
AIR 1939 Cal 274 
— • -3. 415 — Applicability and construction — 'Two 
mart punishments” — Meaning of — Two non-appeal • 
, e<tmg Rs. 50— Appeal. 


I, F. Code, lit was unable to pay the fine and went to 
jail. \\ bile undergoing such Imprisonment he was 
sentenced by another Court to rigorous Imprisonment 
lor two months under the Bombay Abkan Act, and also 
to rigorous imprisonment for two months under S.224, "'.? a ' e 
1. F. Code. The convicting Court directed that the , aU * 
sentence under the Abkaii Act should run concurrently 
with the imprisonment which the accused was then 
undergoing in default of payment of fine in the first 

; 1 ' “ s " ,et I 

that S. 397, Ct. P. Code, applied to the case, that the 
substantive sentence awarded under the Abkan Act , 


r more punish- 
meant to refer 

to sentences in which two or more different kinds of 
......... . . , punishment referred to in Ss. 413 and 414 were com- 

.timid "■'«.[> .1 odta M»t,nc.o(in.p..- linrf (a ,„ jj ) VFNKATARAMA- 

sonment in default which the accused was then under- NAVVA t EMPEROR “ 
going, and should then be succeeded by the substantive I 
sentence #f imprisonment passed under S. 224, 1. P. ' 

Code, and that the direction for concurrent running w 
illegal. (Broomfield and Mact/m, //.) ExiPEROR I 


e. PUNJAII Lalaji. I DR (1939) Bom 160 = 

181 1 C. 973 = 11 R B 374 = 40 Cr L J 602 = 

41 Bom LB 277= A IB. 1939 Bom 174. 

— 1 S. 403 — Applicability — " Judgment " — Ordir 
dtsmiising complaint or discharging aceuied — Effect of. 

The word 'judgment' indicates some final deterrnma 
tion of the case which would end it once for all such as 
an order of const tion or acquittal. Hence an order 
J ‘ ' • mg an 

J C, 

Raya i 

44 = 

40 Cr.L J 712 = A IF.. 1939 Stnd 193(F B ) . AIR 1939 AH 457 

S 403 -Scope-Convict, on under S 75 Madras | -S 421 — Appellant heard and records called for 

City Police Act— If bars trial under Si. 323 and 352, I _ Further hearing after armal of records— If neces - 
I, 7* • Code. I tary. 

The conviction of a person under S 75 of the Madras Al* that S 421. Cr. P Code, require* is that the 
City Police Act is no bar to his trial for an offence I 


I LR (1939) Mad 1035= 
SO L W. 614 = 1939 M W N. 1039= 
<2939/2 Ml J. 878. 

— • Ss 417 and 423 — Appeal against acquittal — 

•Interference — Considerations. 

The fact that it was po-i'ible that the High Court if 
it were hearing the case in the first instance, would have 
taken a different view from the one taken by Ihe trial 
Magistrate, is however no ground for interfering in 
appeal with an order of acquittal The decision of the 
trial Court is entitled to great weight and the appellate 
Court should interfere only w hen it is satisfied that the 
view of the trial Magistrate was vi rong and that it was 

contrary * - **■ J ip-tt.er -r 

i Ism 


under Ss 323 and 352, I. P Cod* 

/) Thanammal v Alamelu 
50 L.W. 800 (1)= 

1 — 1 ■ Sb 403 and 407 — Scope and effect of — Com 
plaint dismissed under S 203 or accused discharged 
under S 239 — Second complaint — If can be inquired 
into. 

S. 437 is only an enabling section and does not lake 
away by implication the jurisdiction vested in a Magis 
trate to hear Ihe complaint again Where iherefoie a 
Magistrate dismisses a complaint for default under 
S. 203 or discharges an accused under S 259, it is com 
petent for (hat Magistrate or his successor m office or 


entertaining the second complaint should however keep [ but it is not m any_case bound 


Mst. Harbai v Raya Premji 

1831 C 283 = 12 R S 44 = 40 CrLJ 745 = 
AIR 1939 Sind 193 fF.B) 

S. $v>— Applicability — Aggregate sentences of 

fine not exceeding Re 50 

The combination of punishments which is contem- 
plated by S. 4 15, Cr. P Code, refers to a combination 
of the punishments of Imprisonment and fine This 
section can have no application in a case in which two 
non appealable sentences of fine have been passed and 
the aggregate amount of fine does not exceed Rs 50 
t EJgtey, /.) kali charan Sardar v. Adhar 


•r an appeal summarily, 
- , pleader a reasonable 

■ ■ r :■ therefore, such reason 

- , a . 'he presentation of the 

appeal, it is not necessary to hear the appellant or his 
pleader again after the arrival of the record in the 
appellate Court (Edgtey. J ) AKRAMaDUIN v. FM- 
feror. I L R. ( 1939) 1 Cal. 314 = 183IC 742= 
12 E 0. 179 = 40 Cr L J 839 = A I E 1939 Cal 641. 

S. 422 — Appeal from comictien — Parties — 

Right of complainant to notice and to be heard — Private 
prosecution — Rule to be falU-wed 

The strict rule is that In an appeal against a convic- 
tion only the Crown is entitled to be served with notice, 

JL-. j -_j_ l-j u ..i-/-- . -it, tied tobe 

rule which 
s discretion 
- in advocate, 

1 do so. (.Beaumont, 
"5 1 ABHAt v BHAG- 
41 Bom L R 1231 
1 ' —Power of High 

appeal or ret won 

Quaere — Whether the High Court under its combined 
appellate and revisional powers can contest an acquittal 
(under S 302/149, 1 P. Code) into a conviction (under 
S. 326/149, I P. Code) and then pa's a sentence where 
none was passed by the lower Court (Khaia Moham- 
mad Moor and Dhavte, //) AMBIKA THAKUR r. 
Emperor 18 Fat 614=1939 PWS 747= 

AI E. 1939 Pat. 611. 

S 423 — Powers of an appellate Court — Limits 

of See CR. P. CODE, Ss 233 236 237 AND 423. 

1939 A.Wi.(H.O.) 661. 
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CR P CODE (1893), 8 423 J 

— S 423 — Re l rial — Failure ef prosecution — Pro 
per order 

The general role I* that <: — 

failed to prove the facts on 
founded the proper order 1; t - ■ 

not order a retrial There r 
which a retrial would be yu* 

RajeNura Kumar v Crown 

1939 A ML J 60 

S 423 (1) fb}— Order for retrial — I reduction of 

fresh evidence See CR P CODE, S 530 

41 PLE 103 

- S 423 (1) (d)— Consequential or incidental 
order — Order of compensation under S 250— Power of 
appellate or revisional Court lo make See Cr P 
Code, S 439 A I E 1939 Sind 321 

—3 423 (2 )—Verdiet of fury — Interference — 

Ground’ — Pouter t of High Court 

No Court will interfere with the verdict of a jury 
even If it may think itself d fferently of the evidence or 
becau'B it thinks that another Jury may have come to a 
different conclusion To lightly interfere with the 
verdict of a jury with which the Sessions Judge has 
agreed woild be to reduce trial by jury to a farce 
(Wadijond Santa J J ) JHINA SOMA V EMPEROR 

41 Bom L E 965 = A IB 1939 Bom 457 

S 424— Appellate Court’s Judgment — Contents 

See CR P CODE feS 367 & 424— JUDGMENT 

1939 ALJ 671 

3 432 — Reference on questions of fate — Proper 

coune for maturate 

Although the Presidency Magistrates have, under 
S 432 Cr P Code, the power to refer for the opinion 
of the High Court any question of law which an»es at 
the hearing of any case pending before them, it is 
Undesirable to make a reference in a 
giving a decision on law divorced 
the facts The more desirable cour* > " • ■ 

Irate to use the second part of S ‘ 
that he may give judgment m any such ca*e subject to I 
the decision of the High Court on such reference By 


CE P CODE (1898), S 437 
Where in proceedings under S 145, Cr. P Code the 
Magistrate disallows costs to I he successful party under 


K UNJO v SarJU 6BR 539 = 18110 176 = 

IIEP 573=40 Cr L J 638 = 20PatLT 164“ 
1939 PWJf 66=AIB 1939 Pat 206. 
" S 436 — Discharge under S 494 — Interference 
— Jurisdiction of High Court 
The High Court has jurisdiction to interfere, at the 
instance of the complainant, with an order of discharge 
passed by a Magistrate upon an application made by 
the Public Prosecutor under S 494, Cr P Code for 
withdrawal of the case, where the Magistrate has not 
properly exerci«ed his discretion The fact that the 
Magistrate has not recorded reasons and therefore on 
materials would be available for interference by the 
High Court does not affect its juri diction ( Derby - 
shire C J Bartley and Henderson JJ ) OEBENDRA 
KUMAR ROV v SVED YaR BaKHT CHOUDHURY 

IL£ 1939 Cal 407 = 18010 384 = 
11 EO 676 “40 Cr L J, 349 = 
43 OWN 301= A IE 1939 Cal 220 (SB) 

■ ~ S 436 — Further inquiry— ll’hen may he ordered 
A further inquiry can be ordered only on the ground 
that the judgment of the trial Magistrate was perverse 
and foolish ( Mir Ahmad, J ) GUL MOHAMMAD v 
IIABIBULLAH Karim Ullah 182 I O 622 = 

12BPesh l-40CrLJ 674 = 
A IE. 1939 Pesh 16. 

— 3 436— Order of dneharge— Setting an le of— 
Practice 

' 1 . ’ ssed by a trial Magistrate 

recording all the evidence 
‘ nant <hould not be lightly 

{Abdul Qayom C J and 
A A- ■ STATE 

41 PLE J &K 26. 

— S 436 —Setuems tlldrr—lntr.f.*.*,. , „t, 


Revision— Jurisdiction of High Ccu, t I Magistrate, when the view taken by the Magistrate is 

- ” -* -*»- 1 rn onable in all the circumstances of the ca«e ( Davit ^ 

. and Weston /) AZJZUDDIN v FMPEROR 

ILE 2939 Ear 370= 1801 C 681= 
11 ES 180 = 40 CrLJ 464 = 
A IE 1939 Sind 71. 


iursdiction under S 4->j Cr r i_oue us uueiieu. • u 
this order {Davit JC and Tyaiti ,/} MAUGHAN 
max, Gianchand f Emperor 

AIE 1939 Sifld 340 

S 435— Inferior Criminal Court — Magi 5 t rate 

acting under Naik Girls’ Protection Act See Naik 
GXRUS’ PROTFCTION ACT S 4 1938 ALJ 1147 

S 435 —Scope— Proceedings under S l 45- ” 

Order at to costs— Discretion— Interference by High 

Court. 


— S 437 — Jurisdiction — Additional Sessetonr 
ge — Power to direct commit til 
n additional Se«ions Judge i« competent to exercise 
cowers conferred upon a Sessions Judge by S 437, 
*1 u can direct a committal, by virtue of the provisions 
of S 438 (2) of the Code {Wadta and Afachhn JJ} 
Akberalleyh ali Mahomed 184 1 0 2S2= 
12 RB 159=40 CrLJ 951= 41 Bom LE 749 = 
AIE 2939 Bom. 372. 
■ ■ S 437 — Semens Judge — Duty of— Order of eh t 
charge— When to be set aside 

The do y of a Sessions Judge under S 437, Cr P, 

| Code is to appreciate the evidence from the point of 
[ view of the correctness of the Magistrate’s order of dis 
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CE. P. CODE (1838). S. 438. CB. P. CODE (1838), S. 433. 

charge, in other words, to tee whether the basis of the of India have nevertheless held in several cases that the 


S. 438 — At feal dealt ri/4 by Sent ant Judge — 
Reference by lint net Magistrate to High Court for \ 
enhancement of sentence — Propriety. 

Ss. 43S and 435 empower a Di " 
refer the ca«e to the High Court 
record of any proceedings before an 
Court. Bat where appeal has already been dealt with 
by the Sessions Judge, the District Magistrate is not 
entitled to refer the ca*e to the High Court under 
Ss. 435 and 438 for enhancement of sentences passed by 
the Sessions Judge. The proper coarse for him is to 
instruct the law officers of the Crown to fife a petition 
for revision asking for enhancement of the sentences 
awarded to the accused with the sanction or under the 
instructions of the Provincial Government. ( * 

RathiJ . j ) Emperor v. Raja Ram 

281IC 204 = 22 EE. 280 fl)-41 PEE 
40 Cr.L J 870-A-IP. 2939 Eat 

S. 438 — Reference under— Powers of High 

Court to interfere— Magistrate refusing to take action 
under S. 147, Cr P Code — Powers of High Court to 
order Magistrate to initiate proceedings 

The High Court cannot in revision order a Magistrate 
to initiate proceedings under S 147, Cr P Code, or 
under any of the preventive sections of the Code when 


order in a reference under S 438 Cr. P. Code, by the 
Sessions Judge (Parma, J) B B. BiSWaSc MUCHI 
RAM Mam AT A 6BE 389= 180 rc 

HEP 497 = 20 PET 191 = 40 CrL J 
1939 PWN 21 = A. I E 1939 Pa 

S 438— Reference— When ) unified 

No reference ought to be made to the High Co 
less the Judge referring is satisfied lhat there has l 
injustice, and the mere fact tint the Magistrate has not 
written a legal judgment does not show lhat his finding 
is wrong (Norman, I. C^S.) GOPt tr EMPEROR. 

1939 AM LJ 45 

S. 439, 

Acquittal. 

Enhancement. 

Discretion of High Court. 

Binding of fart. 

Miscellaneous proceedings 
Order under S. 144 
Powers of High Court 
Scope. 

Time limit 

- — 8. 439— Acquittal — Revision against — Petition 

by prelate party — interference — Powers of High Court 
It is open to the High Court to set aside an order of 
acquittal st the inMance of a private complainant and 
no distinction can be made between a petition for revi- 
sion by a private complainant and a ca«e reported by a 


in revision by the complainant, can set aside an acquit- 
tal not based on the merits of the case (being one under 


S 439 — Acquittal — Pension against by private 

part y—Mai nlamabtlity — Rule 

The High Court is as a rule loath to entertain revision 
applications by private parties against acquittals. But 
where there ate clear indications that the accused has 
been defying the law and disobeying the orders of Courts, 
both Civil and Criminal and been repeatedly creating 
trouble, and where the circumstances are such that the 


A I.R. 1939 Pat. 611. 
S 439 —Discretion of High Court. 

The exercise by the High Court of the revistonal 
jurisdiction is a matter of discretion (Pain. J C. and 
Tyabji.j.) Emperor v. Abdul Mah Karim 

AIR. 1939 Sind 335 

S 439— Enhancement of lenience— Application 

by private individual— If entertamob/e— Practice — 
Principle. 

It is the practice of the Oudh Chief Court not to 
entertain applications for enhancement of sentence on 
behalf of private parties This is based on the sound 
principle that Couits should not be allowed to become 


| S 439 — Enhancement of sentence - Jury trial — 


whether the sentence should be enhanced. (Henderson 
and Khundkar, //.) FAZAR All v. EMPEROR. 

13CWN. 1032. 

- S. 439 — Enhancement of sentence — Murder — 
Accused sentenced to transportation 

Where in a murder case the Sessions Judge 6nds the 
accused guilty of murder but sentences him to transpor- 
tation for life or for a long term of impn«onment and 
an appeal from that decision 11 heard by ibe High Court 
along time afterwards, the High Court even if it 
confirms the conviction of murder should not open revi. 
Sion proceedings with a view to con'ider the desirabihty 
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OR P. CODE (1898), S. 439. 

S 439 —Enhancement of untenet — Trial ty 

/ury and sentence not one of death-— Enhancement of 
sentence to one of death— Propriety 

An accused when appearing in answer to a rule to 
show cause why the sentence passed on him should not 
be enhanced is in the same position as if he were appeal 
ing from an order of conviction. When the trial has 
been by jury and when the sentence is not one of death 
the accused cannot ask the Court to enter into questions 
of fact. If the accused bad been sentenced to death 
the High Court can consider whether or not the jury 
were right in their conclusions on the facts but if the 
accused have not been condemned to death they cannot 


— — S 439 — Finding of fact — Concurrent finding I 
m ab initio improbable cans — Setting and* in revision 


AIR 1939 Ondh 166 
■ 3 439— Limitation— Application filed beyond 60 
davs of order — Maintainability, 


OR, P. CODE (1898), S. 439. 

Court cannot under S. 439 read with S. 423 (l)(<f) 
make an order for compensation, even if, upon the 
judgment and even if cause had been shown, the High 
Court were of opinion that an order of compensation 
should be made. ( Davit J.C. and Tyabji , /) Elf- 
peror v. Mahomed Alan. 184 1 c, 595= 

AIR 1939 Sind 321. 

3 439 —Power of High Court — Order under 

S 144 — Revmon — Interference after it teases to have 
force. 

It is open to the High Court iq revision, if it thinks 
that an order oight never to have been made, to set it 
aside, all hough before that action can be taken the 
“"•** mav have ceased to be in operation. ( Beaumont , 
' and Sen , /) ARUESHER PHIROZSHAW MURZ 
■ . I" re 41 Bom L R. 1253 

— S 439 — Scope — Order under S 112 — Interfer- 

igh Court is always very unwilling to interfere in the 
of orders passed under the preventive Sections of 
Criminal Procedure Code. These orders are largely 
I of an administrative nature, but these orders though 
l largely of an administrative nature, have a legal basis, 
I »nrt if it is clear that an order n nrV r S 112 has no legal 
s proceeded upon a 
ually to the wrong- 
wide powers confer- 
strain! of the wrong 
aronged. High Court 
C. and Weston, /,) 

: .. ■ 698= 12 E 3 31= 

■ I R 1939 Sind 167. 
Ur S. 144, Cr. P. 
■ ent its force — Prat- 

I It is not the usual practice of the High Court to inter- 
fere in revision with an order under S 144, Cr P Code. 


acting under Naik Girls' Protection Act— Interference hy | Where an order is made** parte under S 144, Cr, P. 


pensation unaer o. wu «/» n union — „ 

High Court to pass 

An order directing compensation to b 
consequential or incidental order within 
£ 423(1) 00. nor can it be said that in revision the 
High Court makes an order consequential or incidental 
to an farder of a Magistrate calling upon a complainant 
to show cause why he should not pay compensation, 
afit orders compensation to be paid Hence the High 


refuses to make a reference under fa 438 Cr P Code. 
The fact that the petitioner is a pardanashin lady or her 
pleader in the mofassil is not aware of the practice of 
the High Court, can hardly be regarded as among the 
most exceptional circumstances (Dhavle, /.) BECHAN 
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CR. P. CODE (1898). S. 439. j CR. P. CODE (1898), S. 449. 

KUER v. MAHARAJA OF ChOTAVAGPUR. S. US —trailer of claim. 

179 LC 15 -=11 R P. 333 = 5 B.R. 206*= I Per Costeho, J , — A European British subject can 
40 Cr -L.J. 196 * 1939 P W.N. 862“ I waive his right to be dealt with as such under the pro- 
A.I.R 1939 Pat 320 vision of Ch. XXXIII, Cr. P. Code. {Dtrbyihirt C. 

S. 439 (6)— Enhancement of ‘ • * 1 ' ~ *•"- *' CV“ ■ — . 

Order of rcleate under S. 562 — Re ■ • ! i ‘ ! * ! 

letting aside order and falling . * . . ■ 

The enhancement of a sentence p 1 « 

a sentence to be enhanced Und 

accused is released on probation „ _ , 



enhancement of sentence of an accused is made to High 

Court after the decision of the appeal filed by him [ 

against his conviction, the accused, when 

show cause against the enhancement of 

entitled to show cause against his conv 

only show cause against the enhanceme 

tence. The order of the High Court in 

and the accused cannot be heard again to show cause j 

against his conviction The fact that the accused's 

appeal from jail was dismissed summarily does not make 

any difference Sach appeals are dismissed summarily 1 

after consideration of the grounds of appeal, in addition j 

to the jidgment and if necessary, the evidence I 

{.Mostly . /) The King o Nga Ba Saing. 

AIR 1939 Bang 392. 

S 443 — Applicability of CA XXX III 

Per Costello,/ — Chap XXXIII, Cr. P. Code, was 
only designed to apply to ca«es of racial distmcion 
where there is a real clash between a European as de- 


the magistrate i> one who could not hold an inquiry in 
view of S 29-A, Cr. P Code, it is incumbent upon such 


iw" *i/"19oj A.*v 11, laOj uiu» 
40 CrlJ 917=1939 AL J.574= 
1939 A Cr 0 117= AIR 1939 All. 602. 

S. 449 (1) (c) — Application for leave to appeal — 

Limitation 

There is some doubt whether an application for 
leave to appeal under S 449 ( 1 ) (r) Cr P. Code, is not 
governed by the provisions of Art 155 of the Limitation 
Act read mlb Ait 1 1 >0 of that Act. {DertysAsre, C.J 
and Cottello , /) Cyril Bertram Pi.ucknett v. 
Emperor ILR (1939) 1 Cal 187=184 IC 614 = 
12 RC 251-= 43 C WN 120=AIE 1939 Cal. 682 
R 449 ri\ fg\. — f eanr to appeal — Grant of — 



Court can only giant 
in b 449 (I) (0 Cr. P. 
that the case would, if it 
id<ncy town, have been 

Ch xxxiir. {Oerby- 
. j - - ■ v A) Cyril Bertram 

■ietto. Emperor ILR (1939)1 Ca! 187= 
184 IC. 614=12 R 0.251 = 43 OWN. 120 = 
AIR. 1939 CaL 682. 
449 (1) (c)— -Right to appeal — Foundation of 

— The foundation of a right to obtain 
the verdict and sentence given at a 
■ ns in the High Court contrary to the 
convicied person as laid down in the 
epend» primarily and fundamentally 
the applicant. {Derbyshire, C. J 
, . Cyril Bertram Pluck 


Y. D, 1939 — 29 
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OR P CODE (1898; S 476 | CR P CODE (1898), S 476. 

_ * ~ ■ ht of appeal from an order 

• . Code, to the Court to which 

(PandrangPow J ) KAJU 
IL.B 1939 Mad 439 = 

. MWN 243 = 49 h W 330 = 

of the trying Magistrate Hence, by reason of the AIR 1939 Mad 472= (1939) 1 M L J 480 

words of the section, the request for a transfer of a S 476 and Indian Penal Code S 193— /Vr 

case to the file of the trying Magistrate before whom the sury — Prosecution for — Advisability— Circuit stances to 
alleged offence is committed, which would otherwise be be tak’n into account — End cnee of the scribe of a util 

' ’’ ' ’of — Desirability 

' the course of bi» 

* 1 ■ wriiten the will 

‘ . " m ■ ti for perjury, it 

• ' , at though it was 

— — — S 476 — Expediency of infinry — Failure to ordinarily in the interests of justice to bring (he offender 
record express finding — ff invalidate complaint to book, it had to be seen whether it would ultimately 

Although it is necessary that a Court deciding to make promote the interests of justice to prosecute the tenbe 
a complaint under S 476, Cr P Code, should record a a * that stage As the final decision as to the will would 
finding that in its opinion it is eipedient in the interest rest with the Civil Court nothing should be done to 
of justice that an inquiry should be made the absence anticipate or prejudice the result of the civil litigation 
from the record of an express Siding or a finding In the t!) at * as sore to ensure quite soon (Afiyogi J ) Rev. A 
exact words of the Section will not invalidate the com SBaNKaRp Emperor 1939NLJ 662 

» cc < ■.» — J .V. _ I- »- •>. t s 476 —trocedun — Complaint under S 211, 



of justice— tt tatas . ^ 

A Court which orders a prosecution under S 476 Cr 
p Code, must properly come to the conclusion that a 
prosecution Is necessary in the interests of Justice 
Though the absence of such a finding is not necessarily 


Magistrate may refuse to take cognizance of an offence 
upon a complaint duly made to him (Dmr J C) 
Radhakrishint Emperor IL.E 1939 Kar 648 
180 1 C 436 = 11 ES 178 = 40 Cr D J 449 = 
A I.R 1939 Sind 78 
ndtr — Propriety — Absence 


not be ordered under 
reasonable probabi- 
/) Nvtha Mal v 
41 P L R 96 
ndtr S 193 I P Code 
at resected by Court— If 


■ ' , under O 6, R 5, C. P. 

. . _ _g 476 Order by Civil Court making complaint Code which is rejected by Court but placed on record 

Att'al to Hub Court— If one of etvtl nature or can legally be made use of for the purpose* of prosecu- 

n ' r . . 4 S' PrnH.rt I, on under S 193 t P r„de f RS..J. r 1 RMICI T.AI. 


The jurisdiction that is exercised by a Court in filing a 

complaint under Ss 195 and 476, Cr P Code is a Jons S 476 —Pros 

diction exercised under the Cr P Code and is there Revisions— S, ope of 


In a case where a person is ordered to be prosecuted 


i civil under S 193, 1 P Code i 


e«pect of certain statements 

■ mr«e of a suit the 
sion can only be 

some irregularity 

■ se jurisdiction It 
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CE. P. CODE (1898), S. 476 



41 P.LE 652= A, 7". : 1 r_ " 

--- S. 476— Prosecution under 

Statement, »/ should be mat* rial in s. 

Statements » huh form the subjec „ 

under S. 193 I. P. Code, need not be material for the 
ded-iot* of the suit {Shift,/) BeHARI LaL Sunt- 
EMPEROR. 41PL.3 652= A 13 1989 Lah 529 

3 476 B — Appeal— Delay in /f mg— Charge 

under S, 2\\, J, P, Code, without guilt? opportunity 
to show tame — Appeal Beyond time — Delay — If to bt 

A charge was made against a complainant under S, 211, 


appear and answer a charge noon a complaint made by 
the Magistrate As soon as he did this he applied (or 
a copy of the order of the Magistrate and by that time 
his appeal to tie High Court was out of time because 
more than 30 days had elapsed. 

fftlJ, that the delay mo«t be condoned {Pain, 
JC.) Ramhakvishis v Emperor 
LL.E 1939 Ear 648= ' I : * 

40CrE.J - ‘I 

— Sg 476 B and e 

plaint by Sped at Judge acting under U P Encumber 

ed Estate! Aet 

\\ here a Special Judge acting under the U. P 
Encumbered Estates Act makes a complaint under 



■ 3 476 B —Order on appeal directing prosecution 

— If appealable — Pension 


CB. P. CODE (1898), 3. 488. 


nature {Dam, J.C.and Tyab/i. J.) MT. NOORAN 
V. Rasool Bakhsh 181 I 0. 75 = 11 3 S 204 = 
40 Cr.Ii J 496= A. I B 1939 Sind 80. 
S 488 — "Means" — If includes capacity to earn 

The term “sufficient means” is not confined to pecu- 
niary resources only, “means" Includes a capacity toearn 
money and if a man can be shown to be capable of 
money then he has the “means" to 
{T t k Chand, J.) GANGA DEVI p. 

■■ ■ 179 I C 766 = 11 EL. 624 = 

rrlP.LB 161 = A I B 1939 Lab 24. 

— -S. 488 — Neglect or refusal to maintain — Hus- 
band ill-treating wife ant causing her to leave Aim— - 
Liability to pay maintenance — Seasonable cause for fear- 
ing ill treatment again — If smiifies refusal by wife to 
return to husband 

In a claim by a wife for maintenance from a husband 
• J *' -- *-• * L * ' .tier to say that he is prepared 
ie proved facts show that the 
for haring to return to the 
lie has been ill-treated and 
there is ground for believing that if she returns the ill- 
treatment will continue then the wife is entitled to live 
apart from her husband and to refuse to return to him. 
The husband in such a case, being the (guilty party, must 
e Causing a wife to leave the protec- 
band by ill treatment is tantamount to 
deliberately from the home and the 
justified in refusing to return to the 
{Harries, C J.) BHAG1KATHI v LAKSHMI 
5CLT. 24. 

1. 488 and 490 — Order for maintenance of 
— Order erasing to be enforceable in respect of 
them — It enforceable in respect of the rest 

Where an older directing a father to pay for the 
maintenance of his children is made and subsequently If 


TriBEMSah. 6 BE 203 -179 I C 167= 

HEP. 328=40 CrLJ 157 = 1938 P WN 004 = 
AIE 1939 Pat 178 
■ ■ S 4B8 — Application by wife —Wife induced to 

live With husband by subterfuge during its pendency — 
Liability to re/icfien. 

The fact that the husband has succeeded by means of 
a subterfuge in inducing his wife to live wuh him for a 


40 Ur L J . 5241 = A 1 K. 1939 Kang. 67. 
S 488 — Refusal to maintain — Absence of de- 
mand — Neglect to maintain — Request to wife to return 
to hnsbanfe house — If negatives neglect 

There is no refusal to maintain when there has been 
no demand. A husband's action in asking his wife to 
return to his house, does not acquit him of neglect to 
maintain her in ca«es where the wife may have genuine 


Mohammad v. Mst Allah Rakhi \ Mahomedan 

41 P LB 605= AIR 1939 Lah 533. j A Buddhist woman married by a Mahomedan is a 
S 488 — -Duty of Court— Application by wife — j "wife” for purposes of S 4P8 although the marriage Is 


THE YEARLY DIGEST, 1939 


456 


CE.P.CODE (1898), S, 488 

(Star so, 7.) MAUNG PAHTON v Ma San. 

i 18210 259 = 12 EE.l = 40CrLJ. 653 = 
AXE 1939 Rang. 207. 

S 438 (2) — Jurisdiction to makt order for 

tnatn’tnanu — If lost by divorce effected fending fro 
c cidtngs by wife 

For an order under S. 488 (2) the proper date to be 
considered 
made If 
relation of 
jurisdiction 


CE P. CODE (1898), S 489 

band allotted to her separate from his second wife In 
case of maltreatment or cruelty to her she was entitled 
to live separate from her husband wherever she liked 
and receive the amount fixed as maintenance Tbt 
husband refused to provide a house for her 
Held , that the condition, in the order that the hus- 
band would provide a hou'e for his wife wbere # she 


i m the Compromise. ( Abdul 
.’an Singh ». Mr. Gurcharan. 
4-12EL 117 = 41 PEE E27 = 

' LJ. 794= ALE 1939 Lah. 209 
'rder against absent party at ad 
ex parte order. 

tsmuted under S 488, Cr. P Code, 
nature Therefore, the word« 
(6) is o'td in the same sense as is 
17, C. P. Code. Therefore an 


amicably in the same house It therefore on : ; ■ ,■ , ■ . . ■ • i • ■ 

living separately, refuses to come and live ■ : ■ ; . ■ 

husband along with the other wife shew jusnueu in 

dome so and is entitled to claim maintenance (fiat/. g 488 {B)— Jurisdiction— Test— Abandonment 

/.) MAUNG PAIR* MaOHNSINT 0 f wife 

18210 671=12 E E. 24 = 40 Or Ii J 702= Cl (8) of S 438, Cr. P Code, does not say that 

1 TTJ 10*10 IjMtir 910 i >•«.,• ■ , , .1 i. 


S 488(8 ) — Jurisdiction of Magistt ate— Opposite 

i party employed unthin tunsdictton but not having per - 
1 man/nt residen'c therein 

The expression "where he resides or is or where he 
■ ‘lyab]t,J •) XVUUJI.AM *. m J '^“£^^'jg39) jj ar 383 1 last redded with his wife" in S 488 (8) is sufficiently 


-8 488(3),ProviB0 


_* ‘ . I wide to confer jurisdiction upon a Presidency Magistrate 

i —Scope Absence of aPpliea-\ R in which the opposite party works for gam 


A* Ti TL* 1839 K*t 674 = 18310 336=12ES 61== | order for maintenance Is to be cancelled. 


ifepcovided she lived in Ihe ho.se which the h»s I the p.ytne.t oi the .llow.nce .w.ra.-i, V Um,.Jl 
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CE. P. CODE (1898), S. 489. 


| CE. P. CODE (1898), S. 498. 


'*«■"*' ’ e accused fails to 

' 1 . ■ ‘ ( ■ . amount can be 

■ ' ■ at the form used 

!!■■■■ . Ss 496 and 299 

• . bond indicates 

£1 feet on liability is maintain child. I clearly the nature of the proceedings, and the Court in 

Where a wife and child hate obtained order for main- which the pei‘on procttcitd against is to appear, 
tenance in their fatcur, subsequent dtciee of Civil Court I (A 'i}ogi, /.) EmTEROR i KaRBALAI HUSSAJN 
r - — ' - . * • ' ' ’ 1939 NX J. 637. 

. ' , ■ 1 ■ effect of— Granting cf bail — 


A IE. 1039 Ef 


A.I.B 1939 Eang 67. 

S. 491— Habeas corpus-- Issue of tar it — Pcwers j 
of High Ceurt . 

The High Court has no longer the powei 
common law writ of habeas carpus in any 
coveied by S. 491, Cr P Code (Lord 
C.P. Matthen t District Macistrat 
DRUM. IDE. 1329 Mad. 744-41 Ecm * 

10 Cr L J 675c 1929 ALJ. 836 = 70 < 

182 I C 661- 1939 M . ■ 

60 L W 48 = 19.9 OWN W)2« 
1939 OLE 433- 1939 PWN 681 = 
12EPC 4 = 20 P L T. 697 = 1939 A Cr C. 110= 
6 B E. 811- 1939 AWB. (PC) 141 = 
43 C.W N. 981= A I E 1939 P C 213= 
(1939) 2MLJ.406 (PC.) 

S. 491— Order of arret' under Sind Encumbered 

Estates Act — Interference by High Court. 

When a manager of an estate orders the arre»t of a 


death or transportation for life and other non-bailable 
oflence>, and while m the former case the magistrate’s 
powers for g> anting Lad are re'tnctcd, it is not so in the 
latter class of ca«es Persons under 16 years and women 
and sick accused could be released under the powers 


KUNWAR 1E31 C 713-12B O 64 = 

1939 A Cr C 166-1939 OLE 648= 
11939 A WE (CO )114=40CrL J 841 = 
1939 0 A. €66 = 1989 OWN 791. 
■ — S 497 (6 ) — Construction — Order cancelling 

bat I and directing arrest on accused — Poster to pass— 
Accused released on bast — Transfer of case to another 
Court— Power cf latter Court to direct arrest of accused. 


tl 496 — Applicability to proceedings under 

S, 10 9— Security proceedings— pail band— Forfeiture 
— Effect — Defect in form, if can affect liability 

b 496, Cr P Code does not meiely refer to an accus 


— «. 498- Granting of bat— Offence under S. 4C9, 

I. P Cede — Geasrcl rule , if eon le seated 

S 4C9. I p. Code, may cover a treach cf tiu«t in 
re*pect cl any amount Item a tepee to a lac cl rupees 

— • " - - - *er tie section carrot 

. for puipc'es of bail, 

* • ■■ ■ Fi'PIROR. 

1939 A MX J. S5. 
4 . -Proeeduri — Hotter t* 

* -rport ef preteiutsr — 
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CB P CODE (1898), S 498 

Legality — Allegation as to tampering of evidence — Duty 
of prosecution 

Before granting bail wider S 498, Cr, P Code the 
Sessions Judge, should, of course, give notice to the pro 
eecution though in special cases ad interim bail may be 
granted But the prosecutor should appear at the , 
hearing of the application and a Judge should not refuse 
bail merely on the written report of the prosecutor 


. ■ 

~S 498 — Powers of High Court to grant bail 

Under S 493, Cr P Code, the High Court has power 
to release a person on bail in any case, that Is to say that 
the powers in granting bail in non-bailable offence- is 
unrestricted , but that power has to be used judicially | 
and not in an arbitrary manner (Thomas, C /) EM- 
PEROR v RANI ABHAIRAJ KUNWAR 

183 I 0 713-12RO 64=1939 A Cr C 155 = 
1939 0 LB 648 = 1939 A WE (00)144 = 
40 Or L J 841=1939 0 A 665=1939 OWN 791 
— -—-S3 499 and 614 — Bail bond— Condition other 
than for appearance in Court — Validity 
The only condition contemplated by a bail bond taken 
under the Code is a condition for attendance in Court 
A condition that the accused person will not deliver 
any speech until the disposal of the case under S 124 A 
I I’. Code, against him, cannot be imported into the 
bail bond and the bond cannot be forfeited under 
S 514, Cr P Code on breach of that condition 
(Edgley, J ) GYAN! MERER SlNCH v EMPEROR 

ILK (1939) 2 Oal 42 = 43 OWN 639 = 
AIR 1939 Oal 714 

Sa 499 and 514 —Surety bend— Requirement ! — 

Band by surety atone — If valid— Forfeiture of such 
bond— Proceeding! under S 5l4, if can be taken 


CR P CODE (1898), S 617. 

S 614 — Bond for appearance of accused — For- 
feiture— Peeordt ng of evidence— if necessary 

Where a bond has been executed for appearance 
merely, it is often unnecessary for the Magistraeto 
record any evidence at all The Magi trate knows by 
his own observation that the accu ed failed to appear in 
his Court The burden of proving the negative that is 
to say, that the accused absented themselves without rea- 
' • se for their non appearance is not upon the 
and it is for the suretj to give an explanation 
used person w as unable to attend Court. 

■*. ' K umar appan » The King 

AIR 1939 Rang 427, 
— — S 614 — Bond under S 106 — Forfeiture for 
I breach — Examination of witnesses in presence of accused 
— If necessary 

Obiter — In case of bond under S 106 Cr P Code.lt 
is necessary for the Magistrate tu record evidence to prove 
the commission of a fresh breach of the peace and the 
forfeiture Of the bond Such evidence need not accord 
mg to Ibe terms of S 514 be taken in the presence of 
the accused, but when the accused appears and shows 
cause he must be given an opportunity of cross examin- 
ing the witnesses upon whose evidence the Magistrate 
had directed him to show cause why the bond should not 
be forfeited The section does not require that before 
a final order is made the witnesses on whose evidence the 
forfeiture is held to be established if they have been 
previou-ly examined in the ab ence of the accused must 
again be examined in his presence (Mosel y /) 
kumarappan v The Kmc 

AIR 1939 Kang 427 

S 514 — Forfeiture of bond to keep peace— Time 

for starting proceed mgs 

There is nothing in S 514 or any other part of the 
Code which restricts expressly or by necessary implies 
lion the power of the Court to take action for reahza 
tion of the penalty under the bond to keep the peace 


Court being mentioned, no Court can legally take any 
proceeding under S 514, Cr P Code ( Mulla /) 
BRAHMANAND MISRA V EMPEROR 184 I 0 662 = 
1939 AWE (HO ) 696 = 1939 ACcC 161 = 
1939 ALJ 779 = AIR 1939 All 682 
-S 610 — Report of Chemical Examiner — Accept 
ance without cross examination — Danger 

The acceptance of mere written report of the Chemical 
Examiner as evidenci 
ing him to cross ex 
C J and Bla /ter J 
U.B (1939) Lab 2 \ ' ' 


S 614 — Bond ■ 

feiture— Order without giving opportunity of showing j 
cause — Legality v J 


S 514 — Proceedings under — Mai itainabillty— 

Bond not mentioning time and place at whi h accused is 
to appear Ste CR. P CODE Ss 499 AND 514 — 
SURETY BOND 1939 A E J 779 

S 617 — Order without hearing parties — 

Legality 

An order for disposal of properly under S 5l7 Cr P 
^ - - *■ ring the 

» shmana 

" ■ "-id 916 

Oroceed 
Court — 

Power of Court to return them to pensioner on hit ae 

t i *- x ... jse of property 

called upon to 
iroper order to 
ich documents 
ling as to the 
l whom it was 
is however a 
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CE. P. CODE a 89 8), S. 522. 

mirlted exceptton 10 the general role. T v ’ — 

entitled to the possession of the papers is 
himself and (he only person to whom 
value whatsoever is the pensioner hi' 
therefore a pensioner made over to th 
pension papers for securing a loan, but the grant of a 
loan was followed by criminal proceedings in which the 
pension papers were produced by the creditor, and the 
proceedings ultimately resulted in the acquittal of the 
pensioner who after* ards applied to (he Magistrate to 
have the papers returned to him. 

Held. that the Magistrate was legally competent to 
return the pension papets to the pen' loner. {Bartley 
and Henderson , JJ.) RtZt AL1 WASaHAT v. 
DWARKA FERSHAD SaRAF. 182 I C 571“ 

12 EC 83- ALE 1933 Cal 168. 

-3. 622 — Order under — Legality — Unlawful 
entry 1 nto hiuse when lotted. 

In a case where the complainant himself alleges that 
the bouse was locked when the unlawful entry was 
effected it can by no stretch of language be argued that 
the offence of criminal trespass was attended by criminal I 
force or show of criminal farce or by criminal intimida- 
tion. An order under S. 522, Cr. P Code, in such a I 
case is, therefore. Illegal 40 P.L R 923 Diss 
from. U),n Mahomed. / ) HAM CHAND V. EM- 
PEROR. 1831.0 310- 12 EL 111- 

40Cc.I*J 781=41 PLE 63 = 
ALE 1939 Lab. 18* 

S 622 (1) and {Z)— Restoration of postern on— \ 

Limitation —Powers of High Court in revision 


CE. P. CODE (1898), S. 626 
l. - v - - s- - '* “ 


J.C.) Ram Dn ta Mali/, Emperor 

184 I C. 10 = 12 E. Pesh. 22=40 Cr.L J. 847 = 
A I E. 1939 Pesb. 38. 
— S. 526 — Convenience and expediency 
While it is true that convenience and expediency are 
factors to be considered in the trial of a case, beyond 
even those considerations, is the more important consi- 
\ deration that Justice should be done. {Davis, J.C. and 
Tyabu, J ) JASHANMAL V EMPEROR 

183 1,0. 619 = 12 E.S 64=40 Cr.L L. 818(2) = 
ALE 1939 Sind 222. 

S. 526 — Ground for transfer — Complaint laid 

, by Deputy Ctmmissioner of district . 

The mere fact alone that it is the Deputy Commis- 
sioner who has laid the Complaint does not afford a 
reasonable ground for apprehension in the mind of any 
person that he will not receive a fair trial in the district 
of the Deputy Commissioner In order to obtain trans- 
fer to another district, he must further show that the 
Subordinate Magistrates in the district in which the case 
is being tried are in awe of the Deputy Commissioner 
and look upon him as a person who must on no account 
be crossed However, cases of this nature which have 
been instituted by the Deputy Commissioner or District 
Magistrate of a district, should not be tried by the 
Magistrate who is m such immediate touch with the 


posses'io 
of S. 521 
month fc 
NlHAL 5 


A I E 1939 All 662 | apprehension could scarcely 
3 523 —Complaint of the fi- 
guring investigation — Case referred 
— Order for delivery of article to 
defy of — Proper order 

If no offences is made out in respect of an article 
seized from a person during investigation, and a com- 
plaint of theft is referred as one of 
article must be returned to the p 
possession it is seized and not to 
{ Lakshmsna Rao. / ) SUBBAYYA v 
1933 MWN 793(2) = AIE 
1 9s 523 and 621— Owner of 
known — Procedure to be foil tewed. 

If a Magistrate Ends that the ow 
seized by the Police is unknown, he 
directed by S. 523, Cr P Code, tha 
obligatory to Issue a proclamation req „ , , 

who has a claim to the animal to establish that claim 
within six months On the expiry of that period, if no 
such claim has been established, and the person in 
whose possession the animal was actually found, is 
unable to show that it was legally acquired byhim.it 
shall be at the disposal of the Government. ( Bartley 
and Henderson, JJ ) MAHOMED YUSUF o. KRISHNA 

Mohan Rh attaoharjee 69 CLJ96 


.t In regard to a Magis- 
e, and is in no 
the authority of 
. (Mockney, /.) 


S 526 — Grounds of transfer — Ad locate appear- 
ing in the ease, official superior of brother of the 
Magistrate — ff sufficient ground for transfer. 

Where the advocate appearing in the case is the 
official superior of the Magistrate’s brother, it should 
better be left to the good sense of the Magistrate whe- 
ther to try the case htm«e!f or not, and if m a parti 
| cular case, by reason of his brother’s relationship with 


—Apph 
Whec . 
lor tram 


IK 

- « ■ 


463 


THE YEARLY i DIGEST, 1939 


464 


CR. P. CODE (1898), S. 526 

v EMPEROR 183 I C 195 = 12 ES 47= 

40 Cr Ii J. 750 = A IE 1939 Sind 181 
S 526 —High Court's p invert of transfer— 


CR P. CODE (1898), S 636 

1939 A.L.J. 783*=19S9 A.W E (Ef0.)7!0= 
A I E 1939 All 693. 
* S 630 (q.) — ApphcabilitY — Summary trial of 


transfer of the case nor is there any reasonable ground 
for apprehension on the part of the applicant that the 
Magistrate will not deal fairly and bones'ly in his final 
order with the questions under the provisions of the 
Cr. P. Code, before him for bis decision, the ca‘e cannot 
be transferred (Davis, J C ) OM RaDHE *>, Em 
PEROR 183 1 C 460 = 12 KS 66 = 

40 Cr Ii J 803 = A 1 E 1939 Sind 2S8 
' 'S 526 (8) — *' Party" — Informant under S 
107— Status of. 

The word ‘party’ within the meaning of S 526(8) 
does include an informant under S 107 ( Davis / C ) 

OM radhe v Emperor 18SIC 460= | 

12 E S. 65—40 CrL J 803=AIR 1939 Sind 238 
— — S 626 (8) — Procedure— Magistrate doubtful 
whether person asking for adjournment it 'party'— Safe 
course. 


A I E 1939 Sind 341 

S 633 — Confessional statement not properly re 

corded — Certificate that confession was Voluntary- 
Magistrate's evidence — Admissibility 

Where though the confessional statement is not 
recorded as required by law, jet is certified by the 
Magistrate recording it that it was made voluntarily In 
such a ca'e it is impossible to construe S 533, Cr. P. 
Code so as to render it inadmissible to give evidence 
that the statement was duly recorded (i e ) that the 
statement was voluntarily made and represents what was 
said ( Mi yogi and Pollock JJ ) BALIRAM SlNCH t< 
Crown 184 10 274 = 12 E N. 106= 

40 Cr L J. 937= 1939 NLJ 442= 
A 1 E 1939 Nag 296 

8 633 — Non-compliance with St 164 and 364 — 

! When not curable. 

[ In cases where a Magistrate has made no attempt to 
164 and 364, Cr. P. 
an accused person, 
. evidence Where 

there is a formal 
en it will become 
Where an accused 
a Magistrate for a 



the case which had not been adduced before \om 
Mahomed, J ) Ram PR ASH AD V, DHANNA 

41PLE 198=A I E 1939 Lab 51S. 


tutton of jury— if curable . 

In certain cases the failure to choose a jury is not 
fatal Assessors may be chosen instead of jury and 



5 712=1939 A Cr C 167= I body of persons, in whom lies the power to give a in 
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CR. P. CODE (1898), S 537. 

diet of guilty or net polity, should be constituted strictly 
according to law. [Datts, J C. and Lobo.J) SHE 
R'ARaM t. EMPEROR. 184IC.1" 4 *- 

12 R S 107= A I E. 1939 Sim . 

— — S. 637- Applicability — Summons no t 
Jetatl^-Triol, 1/ abated. 


rcr.ee to any role or staling any other fact in connection 
therewith, bat whet: at the trial no sugge^-ticn was made 
of any prejudice on this account, the trial is in no way 
vitiated and defect if any is only an Irregularity 
{Radha Krishna end Bennett, //) EmTEROR V. 
ABDUL. 181 1 C 742= 1939 A WE (CO 248-= 
1939 O.W N. 960 = 1939 0 L E. 647 

S 537 — Charge — Disregard of express provision 

of law as to— Curability See CR, P Code, Ss 233, 
238 AND 537. 1939 A LJ. 517 

— S 537— A 'on-etinflianee set th S 145 (1) and (3) 

— Proceeding!, if whited. 

A failure to male an initial order as required by 
sub-S (l)cf S 145. Cr P Code to serve notice as 
required by *ub-$ (3), and to record in the final order 
a finding that there was a danger of a breach of the 
peace, are defects which could be cured under S. 537, 
Cr. P. Code, and the proceedings are. therefore, not 
thereby vitiated when the party concerned has not been 
prejudiced in any manner { Din Mohammad, /) 
RATANt-TiKA 183 I 0 351 = 12 B L. 112= 

40 Cr L J 784 = 41 PEE 188 = 
AIR. 1939 Lab 233. 

S 037 — Kon-comfliaiue with S. 339-.1— Effect 

of. 

Where the provisions of S. 339 A are not carried out 
in the case of an approver, who has forfeited his pardon 
and is put up for trial and, the charge Is read out to him 
and be has been made to plead to it before and not 
after he has been asked to plead w hether or not he had 
complied with the terms of the pardon, it is an irregu- 
larity curable under S 537 C J and Btarker, 

/.) Curdit Sinch v Emperor. 

ILF. (1939) Lab 216= 181 I C 924 = 
11 E L. 899 = 41 P.L E 290 = 40CrLJ 614 = 
A I.B 1939 Lab 66 

S. 637 — Scope — Non compliance With S 2 6 — 

Omission to recojd reasons for asking accused immedia- 
tely on framing charge whether he wished to cross 
examine witness — If curable. See CR P. COPE, S 256 
19 Pat L T 845 
-S 637 — Scope — Non-compliance with S 297 - 
If curable. See 41 Bom L R. 965 

-3. 537 — Scope of — Lemiti of interference. 

The provisions of S 537, Cr P Code, are mandatory 
and no Court is entitled to Set aside a finding, sentence 
or order of a subordinate Court in direct contradiction of 
the terms of the section The words ‘sub)eci’ to the 
provisions hereinbefore mentioned must refer to the 
other section In that chapter unless there is any specific 
provisions in any other section of the Code which says 
that any particular error will vitiate proceedings in spite 

bj 


CR. V. CODE (1898), S. 652. 

The words ‘ any Commissioner for taking affidavits in 
any Court of record in British India" do not mean any 


«. .i j »-—«-• •-*- -v- wuhin the Court 

said to have been 
irized to administer 
mmi«ioner of Oaths 
de. {Almond, J C.) 

184 I C 10 = 12 R.Pesb 22 = 40 CrL J. 847= 
AIR 1939 Pesh. 38. 

S 539-A — Public icrzant — Chief Minister. 

The Chief Minister of a province is a"pubhc servant” 


■ — -S. 539-B —Evidence of identification — Apprecia- 
tion of — Local inspection by Magistrate . 

Wherein a case in which a Magistrate had to deter- 
mine whether he was prepared to accept the evidence of 
identification, the defence being that the case was oneof 
mistaken identity, he visited the spot one night and came 
to the conclusion that there was suflicient light to enable 
anybody to mark closely the features of a stranger. 

Held that the Magistrate had gone beyond the scope 
ofS 539 B, Cr. P Code, in assuming, without any evi- 
dence, that the condition of the light and atmosphere 
were the same on the night that he went to the spot as 
they were at the time of the occurrence and also in 
assuming that the powers of observation of other persons 
were as well developed as his, and that, therefore, the 
conviction ba<ed on the local inspection should be set 
aside. ( Bartley and Henderson JJ ) BADAL AH v • 
EMPEROR. 181 1 C 990 = 11 BO 885(1) = 

40 Cr L J. 624 = 43 C W N 892= 
A IE 1939 Cal 304. 

— S 539-B — Omission to record memorandum— 
Magistrate using as evidence map prepared by him— 
Effect 

tf a Magistrate making a local inspection not only 
fails to record a memorandum but also uses as evidence 
a map prepared by him he places himsell in the position 
of a witness Unless the map is provea in the witness 
box, it is impossible to use it as evidence or to say what 
value should be attached to it. The only course open 
to a R« vision Court m such circumstances is to order a 
re trial by some other Magistrate. ( Henderson and 
Sen,//) RAJENDRA GhOSE v EMPEROR 

183 I C 431= 12 E C. 157 = 40 CrL J. 795 = 
43 0 W.N 896= A I R. 1939 Cal 487 
S 540 — Duty of Court under — Summoning of 

Under S. 540 of the Cr P Code, it is manifestly the 
duty of the Court to sun men and examine any person 
whose evidence the Court considers essential to the just 
decision of the case. { Agarwala /) N’ARSINCH 
Singh Em pef or. 1939 PWH, 712= 

20 Eat LI 655= A I E. 1939 Pat 659. 

— S 552 — Apphcabs'ity and scope — Detention of 

girl not specifically alleged to be for unlawful purposes 
— Guardian s remedy — Jurisdiction to grant relief 

to protect women and 
purposes, although no 
opnate to cases where 
■ are clearly unlawful 
The powers given to 


Y.D. 1939—30 
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CR P CODE (1898) S E52 

District Magistrate by Stc 552 are exceptional powers 


girl is for unlawful purpo es nor is it suggested by 

specific at » * «■ •• » ‘ 

poses hut 

hension t 

wrongly 

custody o 

Cuardiatis and Wards Act The Mag strate cannot 
assume jurisdiction which in theabenceof allegations 
of unlawful purposes he does not possess under b 552 
Cr P Code to give rel ef which it is tbs function of 
another Court to grant {Lobo and lYestort /J) Olt 
Rad he i> Emperor ILR (1939) Ear 760 = 
182 10 710 = 12 RS 28 = 40 CrLJ 698 = 
AIR 1939 Sind 162 

S 652 — Procedure— Ex parte warrant — If 

justified 

Although an order for restoration under S 552 can be 
enforced by a warrant if necessary if an order is ordi 
narily sufficient to meet the purposes of the section the 
Mag strate should not make an order for the ex parte 
issue of a warrant {Lobo and It e ton JJ) Oil 
Radheu emperor ILK (19391 Ear 760= 
18210 710 = 12 RS 28 = 40 CrLJ 698 = 
AIR 1939 Sfad 152 

3 552— Order r storing girl to mother — Direc 

tiort to mother to give g larantee for proper eare—Lega 
hty 

An order directing a mother to whom a g rl is restored 
under S 552 Cr P Code to give a guarantee that the 
best interests of the g rl will be looked after by her is 
entirely without jurisd ct on No such d rection is con 
templated by that «ect on ( Bartley a <i Henderson 
JJ) Secretary Society for the Protection 
of Children v archana Das 43 c w n 362 
-S 652 — Order under — When ean be p used 
The junsdict on conferred by S 552 Cr. P Code 
depends upon two factor* There must be in the first 
place an unlawful detent on and secondly that that un» 
lawful detent on must be for an unlawful purpose If 
therefore a society to which a gill was entrusted by her 
mother for the purpose of housing and care refuses to 
accede to the mother s request to 'end the girl bac 
her, an order for the restorat on of the girl under S 
cannot be passed in the absence of a find ng that 
purpose 
lawful 
SOCIETT 

ARCHANA L/AS O ** N uu. | 

3 656 — Disqualification of Magistrate — Sub 

slant tat interest — Necessity for 

The accused who'e duty as accountant ~ 

theD S P was to prepare blits and trea. 
for withdrawal of money required for off 
and to present the same at the treasury 
tnent was alleged to have perpetrated falsification of 
accounts embezzlements cheat ngs and forgeries in the 
office of theD S P in connexion with the books and 


[ CR P CODS (1898) S 662 
est in the case so as to disqualify him to try the same , 
lated on that account 
King 

. ’ ■ ' O 63 = 11 EK 610= 

Y I R 1939 Rang 152 
remarks No cppor 
Court to expunge 

No one shoutd be condemned unless he has had 
r J * igh Courts of 

adnnmstra 
ir functions 
he statement 

■ ■ ise yet they 

should not be allowed to make dt'parag ng remarks npon 
witnesses or those whose names happen to be men 
ttoned in the proceed ng A witness cannot be condemn 
ed merely on conjectures or materials not in evidence 
before the Court The High Court would be justified 
in expunging offensive remarks in the exercise of its 
powers under S 56l A Cr P Code when they are not 
warranted by ihe evidence on record ( had ha Krishna 
Sn Yastava J) GOKaRAN Prasad GUPTA v EM 
PEROR 184 I C 250 = 12 R O 90 = 

1939 A WR (OO >189 = 1939 OLE 693= 
1939 A CrO 174 = 40 Or LJ 923 = 
1939 OWN 872 

■ — — -Ss 661 A and 369 — Petseur — Powers of High 
Court 

There is no conflict between Ss 369 and 561 A 
S 561 A does not confer upon the High Court new 
powers but merely declares that Such inherent powers as 
the Court may possess shall not be deemed to be limited 
or affected by anything contained in the Code The 
High Court has therefore no power to alter or review its 
own judgment in criminal cases, once it has been pro 
nounced and siened except in cases where it was passed 
without junsdict on or in default of appearance without 
an adjud c«tion on the mer ts or to correct a clerical 
error ID L 1 relied on {Abdul Pashid J) ED 
WARD FfW v EMPEROR 183 I C 348 = 

12 RL 110=40CrL J 763 41PLE 794 = 
AIR 1939 Lah 244 
' ■ ' ■ S 562 — Applicability — Offences pu tsshable only 

vnth fine 

S 562 Cr P Code applies to offences puni'bable 
only with fine AIR 1935 Bom 402 Foil {Abdul 
Qayoom, C J and Waiar, /) STATE v SHAMBU 
NATH _ 41 P L R J & E 74 


~S 662 (1 A) — Applicability — Youthful offender 
—Conviction under Ss 380 and 457, / P Cade — 


give sureties and possessed no property of bis own and 
was sentenced to two months rigorous imprisonment 
Held that the Magi trate should not have sent this 
no ~ « - He should have known the 

of impnsoan ent or indeed, 
have upon a young offender 
» case for the Magistrate when 
sed could give no suret es was 
offence under S 380 I P 
) Cr P Code and to set tence 
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CB. P. CODE (1898), Ch. X. 
him to imprisonment till the rising of the Coart for the 
offence under S. 457, Penal Code. (Oinj, J.C. and 
Lobo, /.) £ 


Ch.S 

— Possibility of future result! — Relevancy. 

The provision* of the sections in Ch. X of the Cr. 
P. Cods relate to the existing state of affair* and not 
to the possibility of fa* • , 


CRIMINAL TRIAL. 

Appeal— Rr-tnal —Ordir for— When to be 

modi. 

lere there is sufficient material on record on which 
ry could reasonably come to a conclusion that the 
•d were guilty, the mere fact, that in the opinion 
Judicial Commissioner’s Court, the jury might 
Come to a contrary conclusion is not sufficient for that 
Court to take upon itself the duty of acquitting the 
accused. Where, there is sufficient evidence on record 


. 40 Cr L J. 411 = 41 Bom L R 84 = 

• A.LB. 1939 Bom ' ' 

CRIMINAL TRIAL 
Appeal- 
Approver. 

Bar of prosecution. 

Benefit of doubt. 

Barden of proof 
Charge to jury. 

CompUtnt. 

Confetslon. 

Conviction 
Defence 
Duty of Court. 

Duty of prosecution. 

Evidence 

Tint Information report 

Joinder of charges 

Jurisdiction 

Jury trial 

Procedure. 

Sentence. 

Transfer. 

Appeal— Acquittal — Interference —Rule — Local 

enquiry without notice— Acquittal on bans of mult of 
local enquiry— Sustainability. 

The High Court is reluctant to interfere with 
order of acquittal, but when the tual Court commits 
serious irregularity in the trial, the High Court v 
interfere and set aside the order of acquittal Whvi*. 
the trial Magistrate holds a local inqui 
notice to the parties and utilises his ob\i 
coarse of that enquiry for coming to a fi 
the basis of that finding suddenly alters 
acquits the accused under S. 247, Cr P. 
of acquittal is liable to be «et aside 
Bankim behari Sen v Yusuf Mian 

180 I.C 858 (1) = 5 B R 498 = 11RP 549(1)= 
40 Cr L J 514 '1) = 1930 P VlH 23 = 
19 Pat L T. 918= A I R 1939 Pat 86 

—— Appeal —Procedure -Re-trial — IVhcn to be 
■ordered. 

The Judicial Commissioner’s Court has no doubt 
powers in a case of misdirection to jury to order a re 


— Appeal — Sentence passed by Judge of Judicial 


Court 
udge of 


of. 

Merely bccau'e an approver tells a probable story it 
cannot be said that it is corroborated. Nor can it be 
held to be corroborated by mere evidence of notice. 
Corroboration in its true sense must be such 
as connects the accused with the offence committed. 
{King and Lak’hmana Rao, JJ) SUBBANNA v. 
Emperor. 183 10 564 = 40CrLJ 801 = 

12 EM 311 - 1939 MWN 316= 
49 LW 520 = A I R 1939 Mad 469, 

’Bar of— Matter in issue decided by Civil Court— 

Criminal Court, if debarred from taking cognisance of 
ease. 

Though a civil suit and a criminal prosecution may be 


Criminal Court from taking cognizance of the case and 
holding a trial. (Aforely, J ) MAlJSG PO NWE v. Ma 
PwaChone 184 I C 812= A I R 1939 Rang 394 

-Bar of prosecation — Decree of Civil Court in 

respect of same matter — Effect oi— When bar to pro- 
secution See Jurisdiction— Civil and Criminal 
courts. 41 Bote L R 98 


Commissioners should decide the cas 
the paper record It is a *".■• - 1 

a re trial. (Davis. J.C. a 
Emperor. ■ ! • . 


-- ' — lrn- •* - - 1 j|e ca-e rather fuspici- 

ihe benefit of doabt 
J ) STATE r ASAD 
- ■ 41 P IiJl J & K 63 . 

Benefit of doubt — Pacts pr.zcd fitting in with 

■ accused is t 0 

• • molesting his 

. ■ quite as well 
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as the hypothesis that the accused had a deliberate 
intention of committing an assault on the deceased, the 
accused is entitled to the bentfit of the doubt and his 
case conies under Excep IV to S 300 I P Code 
c DahpStngh as d Blacker JJ~) BaKHSHA v E»1 
PEROR 18410 S25- 12 R L 209 = 40 CrLJ 928*= 
41PLR S 1 5 = A I P» 1939 Lab 426 
• Burden of proof— -Duly of prosecution — Charge of 
murder of wife against hu hand — Essei ttalt to be peered 
— Accused — If bound to prove that no crime has been 
committed— Elide* ce Act S 106 — Scope and effect of 
In a prosecution lor murder, burden 1 es on ihe prose 
cution to establish that the art alleged to constitute 
murder was really the act of a person other than the 
deceased The burden Is not cast on the accused per«on 
of prosing that ro crime has been committed S 1C6 of 
the Fvidence Act would not absolve the prosecution 
from the duty of proving that a crime was committed 
even thoi gh it is established that tl e accused had 
special knowledge on the point whether a crime was 
committed or not the deceased being the wife of the 
accused Much reliance cannot safely be placed on the 
conduct of the accused which might appear to indicate 
consciousness of *ome guilt ( Pandrang Rena J ) 
KANARASABA! PlLLAl v EMPEROR 

60 LW 452*= 1939 M W.N 883 

Burden of proof —Rule 

The cardinal or ba ic rule of the administration of 
criminal justice is that the prosecution must prove the 


CRIMINAL TRIAL 

Where an accused retracts a confession made by him 
and alleges that it was not voluntary but wa9 extorted 
from him by gross torture by the polce, resulting in a 

dislocated shoulder and two broken fingers it is the 
bounden duty of the Magistrate trying the ca«e to take 
immediate stejrs to have the accused exanined by a 
competent doctor (Tendency on the part o/ Magistra 
tes and Judges to regard themselves as mere recording 
machines and not to take obvious steps for elucidation 
of matters before them deprecated and attention of Local 
Government drawn to the matt r ) {Young, C J and 
Blacker J') GURD 1 T v Emperor 

ILR (1939, Lah 216-181 1 C 924- 
11 R L 899-40 Cr L J 614 = 
41PJ.R 290 - A J R 1939 Lah’ 66 

■ - Confession — Reliant * ttpot part and disregard of 
the rest — Propriety 

A con/es'lon by the accused should be taken into 
consideration with the utmost po"ible care It is not 
right for the Couit to put reliance on a portion of the 
statement made by the accused which would implicate 
him in the commission of a crime and to disregard 
ano her port on 'imply b=cau e it Would go against the 
prosecution story {Rachhpat Singh and Ismail, J /) 
ABDUL SUBHAN V EMPFROR 

1939 A W.R (HC ) 768 *=1939 A CrC 182 
1939 ALJ 966 

■ Confession — Retracted confession — Corrobo- 

ration — A 'eceisity for 


1939 M W N 1313 

Charge to jury — Failure to direct jury as to 

relevancy of evidence of titular transactions— Effect 
If a Sessions Judge fails to draw the attent on of the 
jury to the effect of law as to the relevancy of evidence 
of similar transactions there cannot be said to be a 
proper direction to the jury {Abdul Chant and 
Stngaravelu Mudahar, J J ) SETTY In re 

17 Mys L J 238 

■ Complaint — Dismissal of — Second complaint on 

same facts — Maintainability 


Confession — Subsequently re ratted— Conviction 

—When justified 

The general rule is not to convict on retracted con- 
fession unless they are corroborated (D R Norman ) 
Emperor v BhachuNath 1939 AM LJ 66 
" • Conviction — Bans of—Eudtnet of handwriting 
expert 

To base conviction upon the evidence of an expert in 
handwriting is as a general mle very unsafe (Natoal 
it chore, C J and Ran] tt rial /) SARKAR v RUGH 
NATH 1939 MLR 68 (Cr ). 

m — Basts of— Evidence of witnesses ini 
- — Sufficiency for conviction 

> upho d a conviction of the accused 
on the evidence of witnesses who are 
■meal to the accused more especially 
ty of the assessors are of opinion that 
t proved ( Harriet , C J and Agarwala 

j j i Jaiko v Emperor 

179 I C 929=5 BR 822 = 11 HP 428 = 
40 Cr L J 318=1939 PWN 283 = 
20 Pat L T 313= AIR 1939 Pat 292 

■ ■ Conviction— Basil of — Retracted con fasten — 
Sufficiency — Law in Mysore 

In Mysore it is permissible for the Court to ba** 
conviction on the retracted confession of the accused 
alone if in the opinion of the Judge it Is voluntary and 
‘ ' • *» * i 1 -»h ordinarily some corroboration is looked 

. i Chant Offg C J and Stngaravelu 

■ ) Narayana tv air v Government 

17 Mys L J 491 
etton — Basis of— Mere probability — Suffi 

i 1 i ’ >n must rest on something more substantial 

^—Confession— Duty of Court— Accused alleging I than a mere probability {Pandrang Row /) MOHt- 
M -—j deenpichaiRowtker* EUFt»™_ M LW 5B7 


Chellomal V Kewalmal 

ILR (1939) Ear 228 -179 I C 898 = 
11 RS 164 = 40 CrLJ 287= AIR 1939 Sind 38 
— Confesnen Conviction on retracted confession— 
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— Conn (turn — Evidence {or — En d tnsc ■ . . ■ • 

if art t mess. 

What a witness does not say is not 
evidence on which the accused person can t> 
though it may be that the witness is not telling alt he 
knows. (Z>4ti», J.C. and Weston. J.) SHEWaKRAM 
ISSARDASc-. Emperor. 182 1 C 461=12 RS 8 = 
40 Cr L J 661= A IJt. 1939 Sind 130 
■ — - Cons-sctton— Suspicion. 

In order to record conviction against an accused 
person there must be sufficient evidence to prove that 
the cSence was committed by him as suspicious, how- 
ever strong, cannot take the place of legal proof. 
(Abdul (Xljtvei, C.J. and Nlih/u. /.) lLMUN v. 
State. . 41FXR J. & K. 17. 

— -D efence— Right of accused to select — — — 
of his choice*— Advocate called as witness foi , 
tion— If bound to withdraw from ca<e—Test— 

— Power of Court to require advocate to withdi 
lecal Practitioner— Advocate. 

41 Bom 

••Duty of Court— Cate anting eat of forty /action 
— Duty to at serial n eaute of trouble — Hearsay evidence ' 
—AJmititbiht 


— Duty of Court— Protection against abuses of the 
criminal procedure, 

A criminal prosecution which bas little chance of 
ul'imate success, is frequently used as a means 
of annoyance In such cases it is the duty of the Magis- 
trate to protect the public against such abuses of the 
criminal procedure. (Norman, /. C.J.) BanO v , 
Rahim BaNO. 1939 A.M.L J. 41. 

~ " Duty of police— Raising of communal questions 
—Undesirability. 

| Police Officers are not to be permitted to raise com- 


ble unless that tbird person is examined as a witness 
or unless it becomes impossible to secure the attendance 
of such person. ( Aeanoala J ) Narsingh Singh 
V. EMPEROR 1939 P W.N 712 = 20 Pat L T. 655 = 
AIR 1939 Pat 659 
Duty of Court— Delay in frying ease— Delay of 
over two yean and five months tnvolung 3“* * • 

ments — Deprecation ef. 

Although the Magistrates are busy and > * 

impossible to avoid postponement of a case «».. • * 

ly because the Court is occupied with other \ » 

a case is dragging on for months a ■ 
somebody's duty to see that it is fixe 
can certainly be taken up and diape 
A delay of oier two years and five 

of a case under the Prevention of Gambling Act, involv. I 


41 Boo L R 974 = AIR 1939 Bom 465 
• Duty of Court — Events suhteh might happen after 
prosecution — If can be taken into cowideration 
A Magistrate trying an accused must, 
dispose of the case, take into ccmsiderai * 

events that had taken place until the date » 

accused was prosecuted, and cannot take i 
iron the possibility of *ome act that the : 
do subsequent to the prosecution • 

Iyengar, /) MANJaPPA v . Gove • 

SIVSORE, 

— — Duty of Court— Evidence entirely circumstantial 
— Two interpretations open — Which to be adopted— 
Considerations 

Where two interpretations are possible in a case m 
which the evidence u entirely circumstantial, it is not 


JjC. ana Lobo , J ) JjHEWAKAM v UMPiKUK 

184 1 0 474 = 12 E S 107= 
AIR. 1939 Sind 209. 
•Duty of prosecution— Delay sn investigation, 

I preliminary inquiry and sn laying the charge— Effect 


minary inquiry and in tne laying 01 a charge, these are 
featurts which have to be taken into account by the fury 
in considering the guilt of the accused. C Pandrany 
Row , /.) Emperor v Krishnan. 

1939 MW.N 1213. 

' Duty of prosecution — Duty to place entire evi- 
dence befo't Court 

It is the duty of the Public Prosecutor to conduct the 

... e »*■-<•» *- -• i- -<• n-t should be not to 

t to see that justice 
re place before the 
iccosed persons and 
•e by not calling the 
he did not believe 
■ Judge and not for 
lether the evidence 
should be believed or noi ( Dunkley and IVnght, //.) 
NgaSarKer* The King 

AIR. 1939 Rang. 390 
— D uty of prosecution— Examination of complaint— 
Necessity— P allure to examine eimplunant— Propriety. 

A Court should not countenance or approve of a 
, ■ not examined. 

. case ' 
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Duty of proseeutton— Examination of eye-wit 

Hisses— Rule at to 

Though ihe prosecution need not call all the eye nit 
nesses, irrespective of considerations of number and of 


Duty of prosecution — Placing of entire evidence 

before Court 

It is a well established rule of Ian that it is the boun 


and which portion is fal'e The prosecution has power 
no doubt to elect one set of evidence when there i« con 
flicting evidence But their duty is to <=ee that the trial 
Judge is informed about the opposite version and then 
it mil be for the Judge 10 decide wbetbei he should hear 
the evidence or not Where the prosecution suspects 
the bona fidcs of the case as put before the Court b? 
suspending the investigating officer It is their duty to : 
place before the Court the eviderce of all the witnesses 
examined subsequent to the suspension Else It is most 
unfair to the accused who is entitled to take full advan- 
tage of all points which might throw doubt on the prose 
cation story (Fa Hhpal Singh and /small, //) 
ABDLLSUBHAN v EMPEKOR 

1939 A WR (H C ) 768 «■ 1939 A Cr O 182- 
1939 ALJ 966 

- ■ — Evt den e — Appreei att on— be tcrcpancus 
“There H unfortunately a frequent tendency to lay too 
much stress on di crepancies without at 
appraise their real value and effect 
experience that discrepancies do oc C ur even 
ments of perfectly honest witnesses w hlch ai 
to differences in individual faculties wit 
observation recollection and recital of 

' J * 1 ' 1 l, r we 

t from 

- ony of 

when 

there is general agreement as to material circum* 
stances 


CRIMINAL TRIAL. 

Evidence which is unreliable must be deemed to be nn 
reliable against all the accused persons It cannot be 
said to be unreliable as against certain accused only 
and reliable as against others when the witnesses are 
ne (P and rang Row J) MOHI 
S ■ THER v FMPEROR 

1939 MWN 879 *= 60 L W 667. 
Appreciation of — Statement after 
■ natiag ettdence 

witnesses kept quiet for three full 
rofree fie present rerrron at the 
n some incriminating evidence was 
■ u tern is sufficient to rob their evidence 

of all value (Abdul Qayoom, C J and Ktchlu /) 
Ilmuns State 41 PLR J &K 17 

— ■ Evidence — Approver's testimony— Value— Relt- 

not the statement of 
Into consideration or 
■ which will depend on 
the circumstances of each ca<e Beyond Mating that the 
statement of an approver must be very thoroughly 
scrutinised and should not be accepted unless it is corro- 
borated by other independent evidence in the case no- 
hard and fast rule can be ennnciated which will govern 
all cases (Rachhpal S’ ugh J ) BHOLA NaTH v 
EMPEROR 18HO 191-12 R A 189 = 

40 Cr L J 856 = 1939 A CrC 98 = 1939 ALJ 786= 
1939 A WR (HC) 464 = A IR 1939 All 667 

— Eudence— Charge under St 201 ant 302,/ P~ 

Code — Statements by accused to police— Use of in proof 
of charge under S 201 — Admissibility at substantive 
evidence of offence under S 302 

\\ here the prosecution rely on certain statements 
made by the accused to the police to convict them of an 
offence under S 201 then they can only do *o by 
showing by other evidence the falsity of the statements 
Those statements cannot themselves be used as substan- 
- J - - - ‘ **■••»»— >ion 

tin 
be 

, : ■. . 1“ 
AIR 1939 Bind 130 

Evidence— Circumstantial evidence — Charge of 

murder— Conti etion band en tueh evidence — When 

tusttfitd 

V> here the charge of murder is ba*ed purely on 



I witmn aw numan i> ouauiuty i 



deliberate attempt to suppress or depart from the troth I 

It Is unfair to discard the direct testimony of witness j 

merely on ground of so 

general agreement as to 

1934 Lah 710 Foil 

//) PurKha v See ■ 

— — —Evidence— Apt re 

held unreliable against 
on against ethers 


-Evidence— Index with notes of things laid to 

have happened at various points tn the case— I f tan bt 
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and Renrlan< ' 1 ' ■ 

fothal. is . ■ ■ . s i ■ ■ : ■ 

11 e.p. 65 ■_ ; ■ : _ _ ■■ - _ 

- - Evidence — Proof —Dubelicl tJ italement of aieu - I 

ltd — ff can be treated as proof of a fact for the frost 

No fact material to the prosecution can 
solely by a statement of the accused which 
does not believe. (D R. Pformin.) Chanc 
Emperor. 1939 a I’ ' ■ 

* — Evidence— Reliability—- Prosecution sett 

unreliable — Evidence in faiour of a. i used, »/ tan be 
r cited upon by accused. 

Though a prosecution witness may have been found 
by a Court to be an unreliable witness, nevertheless the 
accu«ed is entitled to tely on the statement of such a 
witness and particularly so where the circumstances 
Support the statement. (Kaehhpal Sir 
jj ) Mathura t. Emperor. 

1933 AWE (HC.) 819-1 . t 

— — E l lienee — Right of accused to 

Magistrate. 

Undoubtedly, a Magistrate is bound to allow an 
accused to defend him'elf, but on the charge brought 
against him and to which he has to answer, but the 
Magistrate should not allow for instance, an accused 
person charged with theft to bring evidence to justify 
his theft He can however bring evidence to explain 


Evidence — Statements by accused to police — Use 

of against co-accused — Sufficiency for conviction. 
Accused persons are to be convicted upon the evidence 
produced by the prosecution and not by the statements 
made by co-accused in the trial. A person’s position as 
a witness or accused is, to far as the admissibility of 


| CEIMINAL TRIAL. 


v. umpekok. <H p.LU. el)2. 

Pint information report — Sufficiency to base 
conviction — Charge under Ss 20l and 302, / P. Code — 
Incriminatory report by accused — Use and evidentiary 
value of as basis of conuction 
In a trial for offences under S 302 or S. 20 1, a first 


lesser undue un 
can. in certain c: 
of causing evidence to disappear, there is evidence, 
usually other than the mere statements of the accused, 
to show that they have caused evidence to disappear. 
Though in a trial for an offence under S 201, the first 
information report can be made the basis of a conviction 
in such a ca«e the accustd is not tried for murder and 
his first information is not a confession, (flans, J C. 
and ll'eston J) SHEWAKRAM ISSARDAS v EM- 
PEROR 182 IC.464-12RS 8 = 40 CrLJ 661 = 
A IE 1939 Sind ISO. 
——Joinder of charges— Several charges of unlawful 
assembly with eemmon object and rioting and other 
off cnees against several persons — Common ob/eet not proved 
—Joint trial and conviction of individual cfftncei — 

nine charges, 

■ forming of an 

imon object and 
of that common 
common object 
e accused were 
P. Code, but 


t witnesses 


Evidence— Value of 

Existence of minor disci 
any difference and shot 
witnesses are not tutored 
Rams total, J ) CHOTHU v oA 

. ■— • Evidence— Value of— Per 


The fart that the witness is a relation of the com- 
plainant is m-uffident for discrediting his testimony 
unless It is further shown that he is a partisan of the 
complainant or inimical to the accused (A’anm/ 


413- 
■ ■ 117- 

A.1E 1939 Mad 406 = (1939)1 M.LI 259. 

— Judgment — Duty of appellate Court— Considers- 

tion of defence evidence — Mei/isity. 

It is the duty 0/ an appellate Court to consider the 
defence evidence for what it may be worth, with as 
much care and attention as the piosecution evidence 
Unless this is done, the judgment is vitiated and is no 
judgment in law. (Radkaknshna Sriraitsra, J.) 
HULASI o.CHHOTEY Lal. 1939 OA. 820- 

1939 O.W JT. 1105 =1939 A WJR. (CC) 
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Judgment — Re-narks against person not I ^ > — • ,t . j i 

Court and without affording opportunity f, 
tion— Expun ft ng of 

Remarks made in a judgment against a 
was not before the Court and remarks mad 


irom tne circumstances ot the case ai 
is not sufficient The inference of 

only reasonable inference to be drawn from the ctrcuui 
stances ( Dot is JC and Lobo J ) SHEWARAM v 

Emperor 184 1 0 474=12 R s 107= 

AIR 1939 Sind 209 


Jury trial— Charge to fury— Duty of Judge ti 

explain functions of Judge and jury 

It is necessary for a Sessions Judge in his charge t< 
the jury to explain to them the functions of the Judge 
and jury, as otherwise the jury who are laymen may 
overstep the bounds of their funciion {Abdul Gham 

and Stngjravelu Aludahar JJ > SETTY fare 

17 MysLJ 238 

■' • ■ 'P ractice— Predecessor* s orders — Going behind— 
Competency 

A Magistrate is not competent in law on the same 


1 - Procedure — Restoration of proceedings dismissed 

‘ mil — Powers 

is no provision in the Cr P Code which would 
a«e dismissed for 

■ Ohirai 

: • * ■ * • . ■ . 39 O WN 974 = 

. ■ W R (C C ) 277 

-Revision— Q testions of facts — If can be raised 

In revision the High Court cannot allow the applicant 
to introduce questions of fact which as they were not 
disputed hy implication were admitted in the lower 
Court {Davit JC and Tyabji /) NEBHANDAS 
Hollar am v EtfPEROR AIR 1939 Sind 837 
' Sentence — Const derations 

In a criminal trial a sentence must be passed which 
t« considered proper in all circurastan-es of the case 
regardless of the consideration whether it should be an 
appealable one (Sifaa- /) TllB KING r> MAUNG 
Saw Han 179 I C 716 = 40 Or.L J 248 = 

11 R R 3i3=AIB 1939 Rang 69 

—Sentence — Conviction for murder — Case calling 

for redaction of sentence — Sentence of death — Pro 


AIK 1939 Sind 842 

■ ■ Procedure — Complaint — Disposal — Duty of 
magistrate to exercise independent judgment — Dismissal 
of complaint hy mere 1 sue of summary under class C — i 
Legality See CR P CODE Ss 209-203 

I L R (1939) Kar 277 
— - Procedure — Joint trial of several offences — Rule 
M to — Corpus delicti — Relevancy See Cr P Code 
S 235 1939 PWN 300 

■ - Procedure— Plea of absence of jurisdiction up 
held — Transfer by District Magi it rate to another 
Magistrate having jurisdiction— Legality 

Petitioner who was charged with an offence before the 
Sub Divisional Magistrate of / objected to the Jutisdic 
Lon of that Magistrate Ihe Magistrate upheld the 
plea and submitted the records to the District Magistrate 


l AIR 1939 Pat 388 

Sentence — line when accused is without means 

There is no paint in imposing a fine on an accused 
who is apparently without means and incapable of paying 
u {Dames, / c s.} Emperor v Karim 

1938 A M L J 134. 
— ■ • Sentence — Specific offence Proved to be connected 
with the general conspiracy for which sentence imposed— 
Additional sentence for specs fit offence should not be 

Where a person's proved connexion with the specific 
offence of cheating is only through the general conspiracy 
to cheat and he has already received a sentence of a 
certain terra of imprisonment for his pait m the general 
conspiracy, there should be no additional sentence on 
the cheating charge {Bartley and Rau, JJ ' SOLO- 
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man Ezekiel v. Emperor. 69 c l J. 298 » 

A.I.B. 1939 Cal. 376 
7* ram fir — G round i — Magistrate Wrong! y admit 
ling evidence— If sufficient ground. 

White u is ea«y for an appellate C 
this or that evidence should not base t> 
the record, it is not SO easy for a 
recording the evidence constantly t 
advocate and shut out the questions and answers the 
purport or purpose of which may not be clear until 


CRIMINAL TRIBES ACT (VI OF ’•“»«'«* V<— 
Applicability — Con; xenon undtr S <5 • 

Prior eomution under S. 380, /. A 
Sentence — If tailed for. 

S. 23 of the Criminal Tribes Act is r 
the case of a per*on convicted under S 
who has been previously convicted of 
S.380. 1 P. Code Neither S 380 n 
Code, ts an offence mentioned in Sc 
nnnal Tribes Act In «uch a case ■ 
tence is called lor as required by S 
j ) Mosaheb dome v. Emperor 1831c 660= 
EBB 978=* 1939 PWN 627 = 12 R.P 177 = 
l40Cr.LJ 833 (2) = 20 Pat LT 879 

S 22(1)— Construction — “ Special reason! to the 

contrary" — Determination of — Circumstances to be con- 
sidered by Court. 

There is no reason for holding that the “special 
reasons to the contrary” In S 23(1) of the Criminal 
Tribe* Act must be something apart from the nature ot 
the offence, such a» youth, illness, age or sex The fact 
that the offence is not of a very serious nature may form 
a "special reason to the contrary” within the meaning 
• “ n he Court must 

■ in determin 

not inflicting 
us conviction 

took place a longtime ago, the nature ot the offence of 
which the accused is convicted, and the seriousne«s of the 
previous offence, to be judged generally from the sen 
tence imposed, ate all circumstances which the Coutt 
must con'ider in determining whether there are "special 
reasons" (Beaumont, C.J and Lokur, J ) EMPEROR 
v. MAGAN 15HIKA ILK f 1939) Bom 169 = 

181 10 786 = 40 CrLJ 665=11 RB 350 = 
41 Bom L R 281= A JR 1939 Bom 153 

— S. 23(1) (b)- ", Special reasons to tie eemtrary 

— Meaning of 


CROWN GRANTS ACT (XV OP 1895 )— APplsea 
biltly — Grant of tagir by Geiernment to be tntoyed to 
tong as any of grantee's turctvort should survive— 
Stipulation that grantee should ssjt transfer any part of 
estate by way of site or by creation of mokarran tenure 
— Effect of 

Y.D. 1939—31 


CUSTOM. 

A tenure was created in 1842, by the proprietor of 
an esiate, and granted in consideration of services to be 
tendered as barkandaz. The estate was subsequently 
forfeited to Government, and in 1881, there was a 
" *■ * u " Jagirdar 

■ ■ grant was 

ices at an 

■ for the 

descendants of an earlier jagirdar to enjoy so long as 
any of his descendants should survive. There was a 

«-. — .u.. .1,, 1 dar had no power to transfer by 

— . — . 

grant 

that 
Id not 

) that 


S 3 — Effect of. 

The effect of S 3 of the Crown Grants Act is that 
when a grant has been made by the Crown, the Crown U 
not with reference to that grant, bound by any of the 
sections of either the Tenancy Act or the Transfer of 
Property Act or the Contract Act. (Benner and Verma, 
//•) Gaya Prasad v Secretary of State. 

181 1 C 584= 11 R.A. 687= 
19S9 A.W R (ET C ) 155= 1939 A LJ 164 = 
1939 R D. 155 = A J E 1939 All 263 

CUSTOM. 

Customary right 
Evidence 
Family custom 
Gayawals of Gaya 
How made 
Judicial decisions 
Personal law 
Proof 

Bight of privacy 
Supersession of Hindu Law 
Validity 
• tMarwar) 

(Punjab) 

See also HINDU LAW — CUSTOM. 

— ■ Customary right — Proof of 

In order to find a customary r ght, enjoyment {or a 

ea'ementary 

certain land 
< >ed as iremat- 
f years, peace- 
.■ onoro.n, /J.) 

' • • ” . R 73 (Civ. J. 

. value of. See 

WaJIB UL-A8 Z 

——Fndenee — Appreciation — Finding — How to be 

Where a custom is pleaded and evidence is let in, in 
order to arrive at a finding, the Court should consider 
, ole and the finding should - _ ’ 
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upon the cumulative effect of the entire evidence 
{tftamatullah and Bat fat, JJ ) MaHADEO t' 
Baleshwar Prasad 1939 ALJ 708 = 

1939 A WE (HC) 671 = 1939 ED 493 = 
A IE 1939 All 626 

■ —i Fvidence — Instances fart htem — Admissibility 

See Evidence act, S 13 41PLE 21= 

A I E 1939 Lab 162 

■ — Fact of adoption disproved — Certificate as to 

custom— If can be granted See PUNJAB COURTS 
ACT, S 41 A IE 1939 Lab 135 

——Family custom— ‘Exclusion of daughters from 
inheritance — Brahm Gaur Thakurs of Pawayan estate 
in Shahtahanpur district 

Among the Brahm Gaar Thakurs of the Pawayan 
estate situated in the Shahjahanpur District of the 
United Provinces the custom ’ * * — 

mon practice in the family of 


620= 

• 157= 

90= 

■ 143= 

■ 145 = 

1939 ALJ 264=41 Bom LE 700= 

A I E 1939 PC 22 (P C ) 

—— Family custom — Proof — Exclusion of daughter! 
— Instances of custom taking effeP— If need be preied 
Where a family custom 
from inheritance is pleaded 
such a custom taking effe 
George Lowndes ) AJA1 VeR 

ILE (1939) Kar 98 U - * c * - • 

1939 P W N 143 « 1939 M WIT 217= 
11 RPC 145 = 1939 ALJ 264 = 41 Bom LE 700= 
179 10 620-1939 A WE (PO)l = 
1939 OWN 157=41 PLE 112 = 5 BE 312= 
1939 OLE 90 — A I E 1939 PO 22(PC) 

- — Family custom — Proof of 
A family custom may be proved 
the following kinds of evidence 
though not conclusive these „ 
affording the views of Governm 
when there was no controversy 
Judgments of Courts by whicl 

judicially recognfsed (c) Statements by persons having I 
special means of knowledge about such customs [ 
JAITMALSJNGH V RAWAT HeERSINGH 1 

1939 MLE 14 (IK) I 

Family custom — Proof — Opinion of responsible 

members of the family — Admissibility— Value 

Where a family custom is pleaded the opinions of 
responsible members of the family as to the existence of 
such a custom and the grounds of their opinion though 
generally in the nature of family tradition are clearly 
admissible There is no reason why such testimony 
should be disregarded (Sir George Lowndes') AJAI 

Verm a v Vajai Kumari 

ILE (1939) Kar 98(PC) = 43 OWN 685 = 
17910 620 = 1939 P WN 143 = 1939MWN 217= 
11 E P 0 145 = 1939 ALJ 264 = 

12 = 
*C) 


— u nter 

ference in second appeal See C P CODE S ICW — j 
Custom . 1939 OWN 372 1 

See also 1939 AWE (H C ) 313 

'Finding on custom not based on any evidence— J 

Certificate if necessary for second appeal See PUNJAB I 


COURTS ACT, S 41 ATE 1939 Lab 356 

-Gaywals of Gaya — Gift of gadi by sonless Gayawal 
—Effect See HINDU LAW— ADOPTION— GaYAWALS 
OE Gaya 180 1 C 990=6 BE 516 

- — How made 

Customs are made by the consent of the parties or 
by the operation of natural forces., they cannot be super 
imposed by Government All that the Government can 
do is to make the way easy for those who may be in 
favour of the change JAITMALSINGH v RawaT 
HEERSINGH 1939 MLE 14 (IK) 

Judicial decisions— Value — Considerations See 

Evidence Act, s 13— judicial Decisions 

1039 ALJ 708 

Personal law — Applicability — Presumption — 

Burden of proof — Agriculturists tribes of Punjab mi- 
m J f a r of succession 

any presumption in 
verned by customary 
t must be proved 
neither S 5 of the Bombay Regulation IV of 1827 nor 
S 5 of the Punjab Laws Act raises any presumption of 
any custom as against the general or any personal law 
It is only when custom is established that it is to be the 
rule of law Any special custom or usage modifying the 
ordinary law of succession should be ancient and mvaria 
ble and should be established by clear and unamb guous 
evidence The best evidence of custom is found in 
connection with the division of land and the Revenue 
r value when ttie 

parties belonging 
grated from the 
ob/i, J) AISHa 
) 39) Kar 476= 
185 IC 87- A IE 1939 Sind 263 

■ — Proof — General Custom-Special custom derogat 
sng from general— Burden of proof 

Where a person governed by the customary law seeks 
to derogate from the cu« tomary law in favour of a 
special custom this like a general custom must be 
' ncient and well established 
n old custom has fallen in 
by a new custom the new 
evidence of conduct over a 
vis J C and Tyab}! J ) 

II 

U1 1 {IVJtyKag 475^185 1 C 37 = 
AIR 1939 Sind 263 
—Proof — Hindu Law — Custom as to grant 
of maintenance to illegitimate children of members — 

| Reasonableness — When can be held to be established— 
Evidence requisite 

A custom in a Hindu family to grant maintenance 
cannot be regarded as being unreasonable but custom 
can only be relied upon where it is ancient certain 4nd 
where the evidence falls very short of proving this the 
custom cannot be held to be proved The fact that 
among some fam lies provision has been made for the 
maintenance of illegitimate children of members of 
their families canrot be regarded as sufficient to prove 
a similar custom among other families belonging to a 
different sub caste ( Leach C J and A rtshnaswams 
Ayyangar, J ) MAHARAJAH OE VeNKATACIRI V 
RajarajeSwara Rao ILE (1939) Mad 622= 

49 L W 717=1939 M W N 622= 
AIR 1939 Mad 614 =(1939) 1 M L J 831 

— Proof— Right of villagers to use land of 
another as graveyard or bunal ground— Essentials of 
—Uncertainty as to extent of land used at burial 
ground— Effect of— Power of Court to define limits 
arbitrarily 
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A Court should not decide that a local custom exists 
entitling the residents of a village to use a plot of land 
belonging to another as a graveyard or burial ground 


j CUSTOM (Punjab). 

v. Kail ash Ch and. 183I.C 794 = 12RL 287= 

41PL.R 21-oA.IR 1939 Lab 105. 
——(Punjab) — Abadl — Alienation of house Site t 


tion whether the custom ot privacy existed in the! 
plaintiffs community. (A' jimI Hi there, C./) Copilal 
V FATEH LAL 1939 MLS 8 (Civ ) 

. ■— Safer urn on of Hindu Law — Essentials 
A cnrtoro in supersession ol the ordinary roles of 
Hindu Law, must be ancient, certain and leasonable 
and being in derogation of the general rules of law rnurt 
be proved by very strong evidence and be construed 
Strictly. ( Hamilton , /) Jaounath Singh v 
Bisheshar Singh 178 1 c 950= 

1938 OWN 1267 = 1939 OA 2-11RO 127 = 
AIR 1939 Oudh 17 


ral or opposed to public polity, a tusioiu taiuiui i>e 
declared to be invalid on general considerations or 
because it is at variance with the provisions of Hindu 
Law {Abdul Rashid, J) llARI SlNGH PREM v 
MOTI Ram 1811 C 96-12 RL 161 = 

41P.LR 417 = A I R 1939 Lah 196 


IxP.-ual ui-Auv. i9j»iiau os, 

(Punjab) — AJna uiahki — Right of — Village 

Noon Nasheb , Dish id Mtanwolt 
The meaning of the wajib ul-arz of the village Noon* 
Nasbeb, District MjanwaJj, is that the adna maliks, 
whose land has been completely submerged, have a 
special right to get from existing banjar shamitat or 
from other land, which has emerged, areas equal to 
their submerged areas Such land can be taken by the 
adna maliks immediately after it reappeared and though 
jhun mu‘t be paid by the adna maliks to the ala maliks 
the payment thereof 1 1 not a condition precedent to the 
r.v.i.-J «■ ‘ L ’y 

• IS 

K. 


A 

According to the custom relating to adoption strong 
the Sara ‘ub caste of the lat tribe in village Hans, 
Tahsil Jagraon, District Ludhiana, no special forma- 
lities are considered necessary in ca‘es of adoption but 
d mere declaiation of adoption and general treatment as 
a son are considered sufficient Where there is a deed 


trary to public policy (Nawat Ki shore, C J and Ran 
tit mat, J ) Mohammad Ramzan v. Ido 

1939 MLR. 101 (Civ.) 

(Punjab)— Abadl — Alienation of house sites — 

Right of non. proprietors — Presumption 

The initial pre'umption is that the abode belongs to 

the proprietary body * * ' 1 * " ‘ 

although they are ent 
are not entitled to al 
heavily on the non pr 

alienation. tShtmp, j ) j»«Iim> uu.* i.a.«,a^»i 
CHAND 183 I C 794 = 12 R.L 187= 41PLR 21 = 
A.IP. 1939 Lab 105 
1 '(Punjab) — Abadl — Alienation of house sites — 

Reght of non- proprietors— Proof of custom 


AIR 1989 Lah 62 
(Punjab )— Adoption— fats of Gurgaon Chstmt 

—Adoption of married person 

Among the Jats of Gurgaon District when an 
adoption of a married man takes place, and all the 
ceremonies connected with Hindu Law adoption are 


184 1 C 9G = 12RL. 161 = 41 PLR 417 = 
AIR 1939 Lah. 196. 

(Punjab) — Alienation — Ancestral property— 

Just debt, meaning- of 

. -*-> — j-v. »«. cb ]S actually due and is 

• • 1 to public policy, and 

-■ • . act of reckless rxtrava- 

- . • with the in ten lien of 

• ' ■ ■ • • ■ tioners. ( Lord Romer .) 
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Surendar Singh v Ghulam Mohammad 

66 1 A 177 -41 Bom LB 1245=5 B E 639 = 
43 OWN 786 = 41 PLR 454-1939 OLE 316 = 
1939 OWN 557 =11 RPC 253= 
IL8 (1939) Kar 268 (PC) 50 L W 23 = 
1939 0 A 553 = 1939 M W N 1177= 
1939 A W B (PC ) 97=- 181 1 C 308 = 
A I B 1939 PC 150 (P 0 ) 
(Punjab)— Alligation — A tctitral property- 
/Serenity — Ext stence of decretal debts 
The mere existence of decreta! debts is not sufficient 
proof of there being legal necessity on tie part of an 
alienor of ancestral lands governed by the customary 
law of the Punjab It must further be shown that the 
debts which were decreed were just debts (Lord 
Homer ) SURENDAR SlNGH v GHULAM MOHAM 
mad 66 I A 177 41 Bom L R 1245= I 

6 BE 639 — 43 C W N 786 = 41 PLR 454 = 
1939 0 WN 557=11 RPO 253 = 
ILR (1939) Kar 268 (PC) =60 LW 23- 
1939 0 A 553 1939 M W N 1177- 
1939 A W R IP 0 ) 97 181 1 0 308 = 
AIR 1939 PC 150 (P C ) 

1 1 1 ( Punjab) — Alienation — Ancestral property — 
Necessity— Onus 

In the case of an alienation of ancestral lands in the 
Punjab which is governed by the customary law the 
onus I es on the mortgagee of proving e ther that there 
was legal necessity in fact whch would justify the 
alienation or that he made a proper and bona fide enquiry 
into the alleged nece sity and satisfied himself as to the 
existence of the alleged necess ty But if be d scbarges 
the burden he is not bound to see that the money paid 
by h m is actually appl ed by the mortgagor to meet the 
necessity (Lord Homer) SURENDAR SiNCH v 
Ghulam Mohammad 66 r a 177= 

41 Bom L R 1215 = 5 B R 639 = 43 C W N 786- 
41 PLR 454=1939 0 WN 557 11R PC 253 = 

I L R (1939) Kar 268 (P C ) Rn r tv 
1939 O A 553 = 1939 S 
1939 AWE (PC ) 97- 1 . 

AIR 1939 P 

(Punjab) — Alienation — Necessity — Antecedent I 

debt 1 

Payment to d scharge a decretal debt const lutes neces 


f CUSTOM (Punjab) 

— '(Punjab ) — Ah t nat tan — Necessity — Proof — 
Antecedent creditor being alienee 

Where the original debt is a just one the alienee is 
protected whether he himself is the antecedent creditor 
or not Hence an alienee even when be himself is an 
antecedent creditor need not prove that the antecedent 


41 P L.R 627 

(Punjab ) — Aliena ton — Ne easily — Proof- 

Antecedent debt 

In the case of an al enation for antecedent debt there 
is no necessity for the alienee to prove anything further 
than the existence of that debt, unless there are circoms 


—^(Punjab) — Ahenatioi — Non proprietors — 
Landlords tn Sohna — Right to challenge 

The landlords in Sohna a though it is not a village 
but a town have no right to challenge an a] enation of a 
hou e belonging to a non proprietor unless the landlord 
can show that the house was built on land granted by 
the proprietary body out of the »hamilat deh AIR 
1939 La h 88 Reversed (Aldnon and Ram La/l //) 
RANJIT SiNCH V NAWAB KHAN 

41 PLR 826-AIR 1939 Lah 548 
--(Punjab) — Alienation — Non proprietors — 
Hi gits of— Rule as to 

In deciding the question whether a non proprietor has 
the right to al enate a house belong ng to h m broadly 
stated it may be taken as a rule (bat where a Urge 
number of unchallenged ahenat ons by non proprietors 
have been taking place for a very long period the onus 
should be placed on the landlords to show that they have 
This, they may be 
t and then the case 
that grant (Adds 
SINGH v NAWAB 
Khan 41 PLR 826 = AIR 1939 Lah 648 
- Punjab) — Alienation — Non prop tetors — 
Rights of— Village Maxar a Dtngrtan Tahiti Carh 


gu'red to ducharge previous mortgage 

Money required for the discharge of a prev ous mort 
gage is for necessity The fact that the vendee has not 1 
paid the previous mortgagee does not mean absence of 
necessity for the payment of the item (Rh de J) 
KH AM ANA v SlTA SINGH 182 I C 801(1)- 

12 RL 76 41PLR 16(1) 
AIR 1939 Lab 182 
( Punjab ) — Alien it son — Necessity —Proof— Alt 
enation by male proprietor— Proof that alienor could 


——(Punjab) — Alienation — Powers of— Dhamial 
Rajputs of Guiarkhan Tehssl Rawalpindi District 
According to the custom governing Dhamtal Rajputs 
of the Gujarkhan Tehs I of Rawalpindi District a son 
less proprietor is competent to make a gift of an estral 
property in favour of his daughter ( Bhtde J ) NIZAM 
DIN v MT Fazalnur 184IC 46=* 

41 PLR 793-12 RL 147 = AI.E 1939 Lab 259 

(Punjab) — Alienation — Reversioner — Declares 

lory suit by — Competency — Alienation of occupancy 
rights 

A suit by a reversioner to declare that a certain 
al enation does not affect b s reversionary right is 


41 P LJi 413 j Failure to object in mutation proceedings — Effeet 
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If a person entitled to challenge an alienation Is pre- Pilgrimage to Gaya by a widow is according to Hindu 
sent at the mutation proceedings and does not object ideas for the spiritual benefit of her deceased husband 

when there is every opportunity -“«»•— *- * ' — 1 ,J — <- - J *- ‘ — -- -** r 

cannot challenge the alienation s ■■■ 

/.) ABDULLA V. MEHARBtN. i * . ! ’ ’ ‘ ‘ 


• (Punjab) — Alienation — Right to challenge 

—Fir ion born Subsequent to alienation. 

An alienation of ancestral property cannot be chat 
lenged by a descendant who did not exist at the date of 
alienation. {Aldison and Ram Rail, JJ ) CHUNI 
Lal Rau Ram t . altaf ul rahman. 

183 LC. 451 = 12 EL 115=A.IR 1939 Lah 290 

(PUD j lb) — Alienation — Right to challenge — 

Rtmotr retersiitn/r. 

Although the general rule is that the proper person to 
object to an alienation by a female is the nearest rever- 
sicnary heir, this is rot an absolute rule. A suit by a 
remote reversioner to «et aside an alienation by widow 
cannot be dismissed on the ground of its being specula 
live, if it has been brought in the interests of his 
relame who is nearer reversioner {Skemp, J.) 
MOHAMMAD KHAN V. JAN MOHAMMAD 

AIR 1939 Lab. 580. 

■ ' (Punjab) — Alienation — Right to challenge — 

Reteru oner — Mature of right— Suit by minor reltr 
It oner — Li mi tat i on 

The njht of the reversioners to contest an alienation 
by the last maleholder is not a joint and indivisible one 
and the omission by one reversioner to sue does not 
debar the others from the suing at atl Each one of the 
reversioners has an independent and individual right to ; 
sue though the decree obtained by one may enure for 1 
the benefit of all The questi" ■' ' * • 

case, is to be considered with ■ 
mg the plaintiff in each case, 
is minor when right to sue t - u 
accrues to him, he is entitled to r - * - 1 

years of his attaining majority. ( 

Hari Singh Prem v. Moti Ram 

184 EC 96 = 12 RL 161 ■ 

~ — | 

(Punjab)— Alienation — Right to challenge 

— Right of daughter— Hindu tott of Rohtat District 

A female has no right to contest an alienation by 
another female unless she is immediate heir and the 
alienor possesses a limited estate According to the 


ration b j reversioner — Exact degree of relationship— If 
material. 

In a suit for declaration by reversioner that a sale by 
a widow should not affect reversionary rights the exact 
degree of relationship is not material A reversioner 
however distant is competent to challenge a widow’s 
alienation. ( Bhtde ,/) Mansa Ram v. Sadhu Ram. 

A.I R 1939 Lab 554. 

(Punjab ) — Ancestral property — Decree against 

father — Execution a gat mt minor son — Forosepore 
D. strict. 

The answer to question 32 of the Feroaepore riwaj- 
i am to toe effect that a minor who has Inherited his 
father’s estate is liable for his father's debts does not 
mean that be succeeded his father as his legal represen- 
tative It me«ns that, m order to pay the debts of a 
minor’s deceased father, the mihor's guardian can do 
what the minor himself could have done under 
customary law, had he reached majority. Ancestral 
property in the hands of a minor son cannot therefore 
be attached in execution of a money decree against his 
deceased father AIK. 1937 Lab. 148, Foil ( Abdul 
Rashid, J) NAND MaL DURGA DAS v. Na2IR 
Ahmad 41PLR 635 = A I R 1939 Lah 1E8. 

-(Punjab) — Ancestral property — Property 

acquired by son from father by genuine sale— If ceases 
to be ancestral 

Propei ty ceases to be ancestral when it comes into the 


- ■ —(Punjab ) — Ancestral property— Sale of ancestral 
property resulting in acceleration of succession— 1 f 
renders property non ancestral. 

A gift or sale of ancestral property by its owner in 
favour of a relation, the effect of which is direct accelera- 


customary law of Kohtak District a daughter has no 
right to inherit and is not therefore heir Hence she has 
no locus standi to challenge alienation made by another 
female who is full owner {Stemp, J.) Mam Kaur v 
MOL1A 179 1C 824 = 11 RL 639 = 41 PLR 11 = 
AIR. 1939 Lab 20 

(Punjab) — Alienation — ll'idow — Jatrotia Rat 

puts of village Sukho Chit in Curdatpur District. 

The Jasrotia Rajputs of village Sukho Chak in Gurdas- 
pur District follow custom and not Hindu Law. They 
are the predominant agricultural tribe of ihe district 
and the mere fact that many of them enter the army or 
take up other service does not mean that they have 
ceased to follow custom Hence a widow has no power 
to mortgage agricultural land to payoff her husband’s 
debts because like Hindu Law it is not a case under 
customary law that a widow can pay off the debts of her 
husband which are time-barred or not otherwise recover 
able. {Addison and Ram Call, JJ ) Risal Singh p. 
ArjanDEVI. 184 I C 89 = 12 EL 158 = 

A I.R 1939 Lab S19 
“—'—(Punjab)— Alienation — ll’idow— Legal necessity 
—Pilgrimage to Gaya. 


lion of succession, does not render the property gifted 
or sold non ancestral There is no distinction between 
a gift and a sale in such cases The real test is whether 
the alienation, whatever form it takes is or is not an 
acceleration of succession. If it is acceleration of suc- 
cession, it does not deprive the property transferred of 
its ancestral character. {Slump, J ) BalwaNT SlNGH 
V. Gurbachan Sinch 184 EC 61 = 

12 RL 150= AT R 1939 Lah 286. 

(Punjab) — Applicability — Ms homed on Jots of 

Pun/ab migrating and settling in Sind — Law applicable 
— Pun/ab custom excludi ng females from succession— 
Applicability — flfaiomtdan law— Application of. 

In the case of Jats (agriculturists) belonging to the 
Sunni Mahomed an community who have migrated from 
the Punjab and «ettled in Sind under a colonisation 
scheme to cultivate land watered by the Jamrao canal, 
and who have migrated as members of the agriculturist 
classes, bringing with them their cattle, their imple- 
ments and their womenfolk to live in Sind the same 
life as they lived in the Punjab, it most be held that they 
are governed, even in Sind, by the customary law of the 
Punjab in matters of succession and inheritance. It ts 
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unreasonable to suggest that they did not bring with 

them when they came to Sind their “ 

including the customary law of successiO 

customary law would not stand the st 

migration This customary law exclud< 

rare exceptions in the pre'ence of mal 

Mabomedan Law does not apply to theff 

are Sunni Mahomedans ( Davit JC 

J) Aisha Bibi v Begum Bibi 

ILB (1939) Kar 476 = 18510 87 - 
AIR 1939 Sind 263 

Applicability — Proof — Tribe consult 
ed during preparation of riwaj-l am 

The fact that a tribe was consulted daring the prC 
paration o( the nwa / 1 am of the district has always been 


- Punjab ) — Customary dues — Village Mandault 


sug 

Raj 

be enforced as it is unreasonable and oppressive It is 
not only the monetary aspect of the burden which Is un 
reasonable and oppressive it is also t 
of the duty imposed on the banias 
unreasonable than the monetary bu 
are subjected The amount payable 
goon increasing as the number of kh 
irrespective of the fact whether any further advantage is 
conferred on the bania by the multiplication of the 
number of the khewatdars ( Abdul Rashid, J ) 

DASAUNDHI K.MAN v SADHU AIR 1939 Lab 310 
• - -—(Punjab) — DiStarbandhi — Significance 
The ceremony of Dailarbandht or placing the Da star 
or tying it round the head of a person is not a ceremony 
of selection but it is a ceremony of installation 
( Thomas J) ALI RaZA KhaN v NAWAZISH ALI 
KHAN 1938 0 A 845 = 1938 OWN 1167 

- (Punjab ) — Irrigation rights — Dera Ghau fChtn 
District — Haqquq i*abpashi — Authority of 
The custom in the Dera Ghazt Khan Dist 
if any land is entitled to irrigation from 
stream or channel it is definitely recorded as 
in the document known as the Haqquq t-abp- , - 

being a particular statement of individual rights clearly 


CUSTOM (Punjab) 

1 am, which has been established by the Local Govern’ 


absence of the nviaj i -am, reference may be made 
to Rattigan’s Digest of customary law (Davis, JC 
and Tyabn, J ) AiSHA BIBI v BEGUM Bibi 

ILB (1939) Ear 476=18610 87= 
AIR 1939 Sind 263 

■ \ Punjab) — Riwaj t am — Evidentiary value 
Even \lnwat i am is not supported by any instances 
the nwa / t am must be looked upon as a strong piece of 
evidence (Bhide J ) JaI NARAIN o MT ParSaNI 
18410 648(1) = 12RL 240=41 PLR 822 = 
AIR 1939 Lab 358 

(Pitt jab) — •. aw. — Rrttuttiplton — If r< 

butted by instances of other tub divisions of in be 
Custom is a question of fact and not of inference 
\\ here the entries in the nwa/-i am assert that a certain 
“ ~ * ~ alar sub division of the 

to other sub divisions of 
rebut the presumption 
nwa/ i am (Bhtde, /) 
* UR 

. 147=41 PLR 793 = 
AIR 1039 Lab 259 

-(Pun) ab)— Succession — Batadar son — Jalaps 


AUt 193JLah bbO 

(Punjab)— Succession — Daughter— Hindu fats 

of District Rohtak 

According to the customary law of the Hindu Jats of 
District Rohtak a daughter has no right to inherit 
C Shemp , J ) Mi Mam KAUR v MOLia 

179 1 0 824= 11 RX 639 = 41 PLR 11 = 
AIR 1939 Lab 20 
■ ( FU U j ab) — Succession— Da ughters — Jodk Rat 

puts of Chaiwal t ah til 

Daughters of Jodh Ra]puts of Chakwal tah'il are 
entitled to succeed to their father's non ancestral pro- 


“( Pun J ab ) — Succetii on — Daughter— Afahtamt of 


that is frequently given to her under customary law for 
her maintenance and the maintenance of her daughter* 
(Addison and Ram Loll, //) DHAKMON v Ran 

SiNGH^ 41 PLR 620= A I R 1939 Lab 563 


Lall , //) KaraM BakhSH v Mehtab BiBI 

183 10 768=12 ft L 136 = 41 P L R 298 = 
AIR 1939 Lah 93 
-(Punjab ) — Succession — Daughters and colla 
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CUSTOM (Punjab). 

— — (Punjab)— Village or tenon— Tat, 

A place which ha* got public building* like a school, 
dispensary, police station, post-office, which has had a 
population for 70 3 ears or more of over five thousand, 
which has got two or three bazar* and 300 or <400 pocca 
shops and paved streets and which collected octroi dues 
over 50 years ago mn«t be regarded as a town and not 
a village. The mere fact that the tenure In the place is 
bhaiacbara does not in any way conflict with its being a 
town and not a village. ( Add non and Ram Lull. J /.) 

Ranjit Singh r Nawab khan. 41 fib 826 = 

AIR 1939 Lab 548. 

-(P n a j ab) — S Vsdcrw — Ahtnati on — Powers * of— 

Awans of Pun Neka 

A wan 5 of Para Neka are governed by custom 
According toe ■ 

bents the enti ■ • 
life estate anc ■ 
trat property ■ • • 

(tfinfr,/) ■ ■ . . , . 

A LR. 1939 Lah 61. 

{Punjab) — Will — Afu nil nan proprietor in 

Jktlum District — Power of beouest. 


DECREE. 

40 Cr.L J. 419 = 1938 P.W.N. 832= 
19 Pat L T. 846= A I R 1939 Pat 172. 

S. 14(a) — Punishment — Deterrent lenience 

An offence under the Dangerous Drugs Act is a most 
serious crime and a deterrent sentence must be imposed 
to stamp out such crimes ( Harries , C. /. and Varma, 
J ) Nisar ahmao v. Emperor. 

6BR 499-180 I C. 839=11 RP. 541 = 
40 Cr L J 419 = 1938 P. W N. 832= 
19 Pat L T. 845= A I R. 1939 Pat. 172. 
DEBTOR AND CREDITOR-C-W/r -Right of cre- 
ditor— Promise by debtor to pay out of particular fund. 
The principle is well established that when a debtor 
promises to the creditor to pay out of a particular fund, 
the creditor has a charge on the same. If, therefore, by 


nan already uuauieu me luuu (Miner ana a Aunacar, 
//.) Ata Ul-Huq V. Sk. Md. Ramjan. 

43 C WN.410. 


the customary law is on the daughters claiming under 
the will. (.Abdul Rashid, / ) ImaM All v SUGHRAN 
Begum. AIR 1939 Lah 382 

DAMAGES See oho (l) CONTRACT ACT, Ss 73 
AND 75. 

(2) INTFRESTS 

(3) Tort— Damages. 

(4) Vendor and Pur- 

chaser 

Right to — Principle underlying — I" •' 

by the opposition of another — If an tnsury 
sente of the term. 

Damages are pecuniary compensation 
award* lo a person for actual Injury whic 
tamed by reason of the act or default of i 
such act or default is a breach of contract or tort 
Where a plaintiff alleges that the defendant’s actions 
in trying to prevent the performance of a certain cere- 
mony which the plaintiff proposed to perform, caused 
him much worry, that so-called worry is nothing but a 
mental perturbation or emotional excitement caused by 
the opposition set up by the defendants. It is of too 
trivial a nature lo be regarded as injury in the legal 
sense of the term That ‘worry’ cannot supply the 
plaintiff with any cause of action for damages. (Myogt, 
J) DlPCHAND Kundanmal V. ManakChand 
MULTANMAL. ILB (1939) Nag 429 = 

182 10 18=11 RN 604= 1939 NLJ. 184= 
AIR. 1939 Nag 154 

Tenant holding over — Measure of damages. See 

Landlord and tenant— Holding over 

1939 MLR. 219 f Civ.). 

— Wrongful attachment — Application for compen 

sation under C. P. Code, S 95 — Proof of special damage 
—If essential. See C P Code, S 95. 60 L.W. 640 
DANGEROUS DRUGS ACT (II OP 1930)— Pro- 
cedure— Trial of offence un tee — Duty to avoid delay. 

In a case under the Dangerous Drugs Act, it is 
essential In the interests of justice that there should be a* 
little delay as possible in the trial (Harries, C /.and 
Varma , /.) NISAR AHMAD V. EMPEROR. 

5 BB 499 = 180 I.C. 839 = 11 E P. 641= 


— Joint creditor i — Separate suits — Competency 

Where the right of a person to recover certain debt 
has devolved upon his sons jointly, they can only file one 
suit against their debtors for recovery of the whole 
amount Some of them cannot split the cause of action 
and sue for their share only on the ground that others 
did not join with them as co plaintiff* In that case it 
would be incumbent upon such of them as are filing the 
suit to claim the whole amount on behalf of themselves 


Security furnished by third party for debtor — 

Right of Creditor to proceed against debtor in case of 
inability to return security— Rule as to See COMPANY 

—Winding up. 1939 M W.N 1193. 

DECREE See also C P. CODE. 

Ataetuimeat. 

Consent decree. 

Construction 

Execntability. 

Execution 
Ex parte decree 
Interpretation 
Setting aside. 

Validity 

Variation by consent. 

Amendment — Powers of Court — Limits to— 

Accrual of interest of third party in property affected 
by decree — Subsequent amendment long after— Compe- 
tency of Court See C. P. CODE, Ss 151 AND 152 

41 Bom DR 800. 

Based on admission on point of law by legal 

practitioner — Binding nature of See LEGAL PRACTI- 
TIONER-ADMISSION. 181 l.C. 721. 

— — Consent decree — Essentials. 

In a consent decree it should be and generally is staled 
that it is “by consent ’’ Such a statement is necessary 
and important because S. 96, C. P. Code, provides* that 
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CUSTOM (Punjab) 

unreasonable to suggest that they did not bring with 
them when they came to Sind tbeir 
including the customary law of successio 
customary law would not stand the st 
migration This castomary law exclude 
rare exception* in the presence of mal 
Mahometan Law does not apply to them 
are Sunni Mahomedans ( Daws JC 
/) aisha Bibjp Begum Eibi 

ILB Cl 9 39) Kac 475 « 

AIR 1939 Sind 263 

— "“vPllnJab) — Applicability —Proof — T nbe consult 
<d during preparation of rtwaj i am 

The fact that a tribe was consulted daring the pre- 


set 

Ra 

be t. « mu u is uineasonauie ana oppressive It is | 

not only the monetary aspect of the harden which is un | 

reasonable and oppressive, it is also t 

of the duty imposed on the banias 

unreasonable than the monetary bu 

are subjected The amount payable 

go on increasing as the number of kh 

irrespective of the fact whether any further advantage is | 

conferred on the bam a by the multiplication of the 

number of the khewatdars ( Abdul Rashid /) 

DASAUNDHI Khan v SadhU A I E 1939 Lah 310 

— — “(Punjab) — Dastarbandhi — Significance 

The ceremony of Dutarbandhi or placing the Dastar 
or tying it round the head of a person is not a ceremony 
of selection but it is a ceremony of installation 
(Thomas, J) A LI RAZA KHAN V NAWAZISH ALI 
KHAN 1938 0 A 845 = 1938 OWN 1157 

— - (Punjab ) — Irrigation rights — Dcra Ghost Khan 
District — Haqqnq i abpashi — Authority of 

The custom in the Dera Ghazi Khan District is that 
if any land U entitled to irrigation from a particular 
stream or channel it is definitely recorded as so entitled 
in the document known as the Haqquq > abpashi, which 
being a particular statement of individual rights clearly 
takes precedence over vague general statements In the 
via/ lb ul art (Mitchell, PC) PAtNDA KHAN v 


■ CUSTOM (Pan jab) 

am, which has been established by the Local Govern- 


to Rattigan's Digest of customary law (Davts, J C 
and Tyab/i, J) AlSHA BtBl v BeGUM BtBl 

ILB (1939) Ear 475=18510 87 = 
AIR 1939 Sind 263 
V Punjab) — Riwaj i am —Evtdenttary value 
Even if nwa/ t am is not supported by any instances 
the nwa/ i am must be looked upon as a strong piece of 
evidence (Bhidc /) JAI NARAIN v Mt ParSaNI 
18410 648(1) = 12KL 240 = 41 PLR 822 = 
AIR 1939 Lab 358 

(Punjab) — Riwaj i am — Presumption— If ft 

butted by instances of other sub divisions of tribe 
Custom is a question of fact and not of inference 
Wl * “*■"»• *■ a certain 

, i Of the 

isions of 
umption 
hide /) 

793= 

A 4 it auS* uah 259 

— ( Pun J tib)— Success! on — Ratadar son — Jalaps 


AIK 1939 Lah 560 
— — (Punjab)— Succession— Daughter— Hindu Jots 
of District Rohtak 

According to the customary law of the Hindu Jats of 
District Rohtak a daughter has no right to inherit 
(Skcmp, j ) Mt Mam Kauri/ Molia 

179 10 824 = 11 BJ. 639 = 41 P L B 11 = 
A lit 1939 Lah 20 

( Punjab) — Succession — Daughters — Jxth Ra/ 

puts of Chakwal tohsil 

Daughters of Jodh Rajputs ol Chakwal t»h«il are 
entitled to Succeed to their father's non ancestral pro- 
perty in the presence of collaterals of the 4th degree 
(Dal/P Singh J ) ALLAH DlTTA v MT TaKHTAN 
1831 C 844 = l2EL 146 (1)=41PLR 770= 
AIR 1939 Lab 261 

- —(Punjab) — Succession — Daughter— Mahtams of 
Lahore District 

According to the wa]ib ul ars of Lahore District, 


that is frequently given to her under customary law for 
her maintenance and the maintenance of her daughters 
(Addison and Ram Lall, //) DHARMON v RAN 
Singh 41PLR 620=ALR 1939 Lah 563 


Lall, //) Karam BakhSh v Mehtab Bibi 

183 10 768 = 12 R L 136 = 41 P L B 298 = 
ALE 1939 Lah 93 
—(Punjab ) — Succession — Daughters and eolla 


<h 

th- . ■ 
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CUSTOM (Punjab). 

(Punjab)— Village or town — Ttit. 

A pl»c« which has got public buildings like a seboot, 
di*pen‘ary, police station, post-office. which has had a 
population for 70 years or more of over five thousand. 


town and not a vill * 

Ran jir Singh r *. ■ • !* ’ 

(P un J ab) — Widow — Alienation — Powers * of— 

Awans of Pura A’tio 

Awans of Pura Neka are governed by custom 
According to custom when a widow of a collateral in- 
herits the enti * 

life estate am 

trat property ■ ■ ■ ■ 

■ ■ 

182 . 1 _ * • 

— ( Punjab) — Will — hfu till Ota n proprietor in 

Jktlum District — Power of bejueit. 

A sonless Mussalman proprietor in thejhelum Dist- 
rict has the right to make a Will of his ancestral pro- 
perly in favour of his daughters The initial onus of 
proving that the will made by their father is valid under 
the customary law is on the daughters claiming under 
the will. {Abdul Rashid , / ) IMAM A LI v SUGHRaN 
Begum. AIR 1939 Lah 382 

DAMAGES. See also (l) CONTRACT ACT, Ss 73 
and 75. 

(2) Interests 

(3) tort— Damages. 

(4) VENDOR AND PUR- | 

CHASER 

Right to— Principle underlying— I" " " ’ ’ 

by the opposition of another — If an incur j 
sente of the term , 

Damages are pecuniary compensation 
awards to a person for actual injury whic 
tamed by reason of the act or default of s 
Such act or default is a breach of contract or tort. 
Where a plaintiff alleges that the defendant’s actions 
in trying to prevent the performance of a certain cere- 
mony which the plaintiff proposed to perform, caused 
him much worry, that so-called worry is nothing but a 
mental perturbation or emotional excitement caused by 
the opposition set up by the defendants. It is of too 
trivial a nature to be regarded as injury in the legal 
sense of the term That ‘worry’ cannot supply the 
plaintiff with any cause of action for damages ( Ntyogt, 
J) DJPCHAND KUNDANMAL l>. MaNaKCHAND 
MULTAN MAL. IlE (1939) Nag 429 = 

182 10 1B = 11RN.604=1939NLJ. 181= 
AIR. 1939 Nag 154 

'Tenant holding over — Measure of damages. See 

Landlord and ten ant— Holding over 

1939 M.L R 219 ( Ctv ) 

Wrongful attachment — Application for compen 

sation under C. P. Code, S 9S — Proof of special damage 
—If essential. See C P. Code, S 95 60 L.W. 640. 
DANGEROUS DRUGS ACT (II OP 1930)— Pro- 
cedure-Trial of offence un in — Duty to avoid delay 

In a case under the Dangerous Drugs Act. it is 
essential In the interests of justice that there should be as 
little delay as possible in the trial {Harriet* C.J.and 
Parma, J.) NlSAR AHMAD V EMPEROR. 

6 B.R 499=180 I C 839 = 11 R P.541- 


DECREE. 

40 Cr.L J. 419 = 1938 F.W.N. 832= 
19 Pat L.T. 845 = A IB. 1939 Pat 172. 
S. 14 (a) — Punishment — Deterrent sentence. 

An offence under the Dangerous Drugs Act is a most 


■ IE. 1939 Pat. 172. 

■ ■ ' ’■ ■ 'barge— Right of ere- 

, i of Particular fund. 

The principle is well established that when a debtor 
promises to the creditor to pay out of a particular fund, 
the creditor has a charge on the same. If, therefore, by 
a consent decree the judgment-debtor gives to the decree- 


U.\ ATa Ul-Huq t>. bK. MD. RAMJAN 

43 C W N. 410. 

Creditor holding secarity for debt — Suit for debt 

— Set-off of debt against security — Right of debtor— 
Security furnished by persons other than debtor — Right 
of debtor to Claim set-off See COMPANY— LlQUJDA- 
TION (1939) 2 M L J. 325. 

—•Joint creditors— Separate suits— Competency. 

Where the right of a person to recover certain debt 
has devolved upon his sons jointly, they can only file one 
suit against their debtors for recovery of the whole 
amount Some of them cannot split the cause of action 
and sue far their share only on the ground that others 
did not join with them as co plaintiffs In that case it 
would be incumbent upon such of theca as ate filing the 
suit to claim the whole amount on behalf of themselves 


Security furnished by third party for debtor — 

Right of creditor to proceed against debtor in case of 
inability to return security — Rule as to. See COMPANY 
—Winding up 1939 M.W.N 1193. 

DECREE See alio C P. CODE. 

Amendment. 

Consent decree. 

Construction 

Executablllty. 

Execution. 

Ex parte decree 
Interpretation 
Setting aside 
Validity 

Variation by consent. 

Amendment — Powers of Court — Limits to— 

Accrual of interest of third party in property affected 
by decree — Subsequent amendment long after— Compe- 
tency of Court. See C. P. CODE, Ss 151 AND 152 

41 BomL.R. 800. 
•Based on admission on point of law by legal 
practitioner — Binding natnre of See LEGAL PRACTI- 
TIONER— ADMISSION 181 LC. 721. 

— ■ —Consent decree— Essentials. 

In a consent decree it should be and generally is stated 
that it Ss “by consent.’’ Such a statement is necessa 
and important because S. 96, C. P. Code, provides’ 
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Meaning of — Right of respondent to eottt of appeal 
The expression 'Appeal dismissed with costs ’ can 
only have one meaning namely that the appellant has 


41 Bom L R 949= A IB 1939 Bom 493 
- -Construction — -Cents —Liability for Suit on 
Mil/ of minor — Dismissal with costs — Absence of 
direction for payment of costs by next fnend — Liability 
of minor's estate 

Where the suit of a minor represented by his next 
friend is dismissed with costs If the order as to costs 
does not say that the next friend should pay costs, but 
provides that the plaintiff do pay the costs of the defen- 
dants the estate of the minor is liable to satisfy the j 
Costs Where the plaintiff is a minor if the Court I 
intends the next friend to pay the costs there should be 
an express direction to that effect In the absence 
of such direction the estate of the minor remains liable 
{Engineer, J) MULCH AND JlVUAj v D LOW 

41 Bo- v w »«« - • *» -non t> — 

• — Construct i 

interest until datt 
ing leave to bid 
after date of sale 

Where the holder of a dec 
"until the date of realisation" 
to bid and set off the date c 
sale The words ‘date of 

cannot be construed as the date on which the money is 
realised by the decree holder ( Burn ana Stodart JJ ) 
Ramabadra REDDIAR V LAkSHMAMBAL AMMAL 

1939 MWN 310 = 49 LW 440 = 
(1939)1 ML J 466 
— Construction — A fort gage decree •— Decree on 


O 34 C P Code and is in substance a n ortgage 


it does not extinguish the original 
' is intended by the compromise is to 

of payment of the decretal amount 
C J and IVatsr J ) JAWAL LON v 
U 41PLK J &K 104. 

Limitation — Starting point— Vana- 
non a / aecree oy tompromise 

Where the effect of a compromise was to convert the 
original decree into a decree for payment by instalments 
and where according to the terms of the compromise the 
decree holder could not pat his decree into execution 
until the judgment debtor had defaulted, in such case the 
decree holder is entitled to put his decree into execution 
within 3 years after the first default of the judgment 
debtor ( Thom C /) BHIKI MAL MURAKI LAL v. 
K.UNDAN LaE 1939 ALJ 1051= 

1939 AWE (H C ) 870 

— ■ Ex parte decree — Suit to set aside — Claim in 
original suit— If can be attacked as false 

In a suit to set aside an ex parte decree passed against 
the plaintiff the latter may attack not only the original 
suit in which the ex parte decree has been obtained as 
being a fraud from beginning to end, but also the claim 
itself in that suit as false ( Ghose , /) DHARANIDHAR 
v .NlTYA GOPAL 4SOWN 1148 - 

AIR 1939 Cal 732 

— •Interpretation — Precedents — Value — Main- 
tenance decree entitling realisation tn case of default — 

would not be right to be 
vhich other decrees were 
ach decree must be cons 
u u Where a maintenance 

•* J •* v “ made at a certain date 

of default in «uch pay 
decree-holder would be 
due out of the person and 
property of the judgment debtor it is not a mere decla 
ratory decree but is one capable of enforcement by exe 
cution In cases of decrees for payment of money a 
condition that the money can be realised by execution is 
always explicit ( Snvatsava /) AINUL HAQ KHAN 
v RIST Nawaban 183 I C 706 = 12RO 60 = 
1939 OLR C46 = 1939 A W R (C C)129= 
1939 OWN 768= 1939 O A 630 = 
AIR 1939 Oudb 281 
• aside — Fraud — Decree on agreement 

| fraudulently obtained 


supervise and to take over management in case of 
mismanagement — Death of one brother without male 
issue — Daughter’s son of latter — Claim to management 
of deny and endowed property— Sustainability See 
Hindu law— Religious Endowment 

41 Bom L R 458 

Executabthly — Compromise tn execution 

If under a compromise made daring the execution 
proceedings, the judgment debtor undertakes to transfer 
a Certain land to the decree holder for a portion of the 
decretal amount and also to charge their house for the 
payrpent of the balance m yearly Instalments, the 
compromise does not create a new contract between the 


*11 jiiw OlJ'-Allv xjoa hill 

Setting aside — Fraud — Proof repaired 

When a suit is instituted to set aside a decree on the 
ground of fraud, it is obligatory as well as imperative on 
i the plaintiff to allege as well as prove that the decree 
was obtained by fraud practised upon the Court 
General allegations of fraud are insufficient and the 
plaintiff must particularise the facts upon which fraud is 
founded The mere fact lhat notice wa« not *ervtd is 
not necessarily a fraud Unless it is shown that there was 
a deliberate suppression of summons in order to give 
effect to a fraudulent scheme the suppression would not 
be a frand AIR 1930 All 427 and A I R 1924 CaJ 
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DECREE. 

395, foil. {Naval Kuhn, CJ.') NARANA v. 
KOJIRAM. 1939 I* ’ *1 '?*“ ' 

— Setting aside — Suit to tit • • 

ground of fraud — Maintamahilit, 

A’tture of fraud — F a! it statements 
ext fence — Sufficiency-’' Prefer rimed • 

The mere making of a fai*e allegation in a written 
statement even with knowledge of its fahity would not 
necessarily amount to a fraud on the Court, so as to 
render the decree in the suit liable to be set aside in a 
separate suit on tbe ground of fraud. The fraud which 
vitiates a decree most be something extrinsic to the 
proceedings pend ng before the Court and tbe making 

of false statements in the pleadings or evider-r * 

amount to fraud which vitiates a decree pass 
Courts. A decree cannot be set aside on t 
that it was obtained by perjured testimony. ’ • 
in sucb cases is by way of appeal or by w ajr 
and rot a separate suit to set aside the decree. ( Pond 
" ' " ' " - AMA- 

■ 46 = 

• 46 = 

(1939) 1MLJ. 154 
Setting aside for fraud— TLx parte decree got by 
means of false endorsements on summons — If can be set 
aside — Extrinsic and intrasite 
False allegations in plaint — Effect 
A suit to set aside a decree is 
ground of extrinsic fraud but not o 

stc evidence To make false alleg.. ... - .... 

the basis of which a decree is passed, does not amount 
to extrinsic fraud Extrinsic fraud is fraud upon the 

Court oul'ide tbe suit V’*- — — J — ** *» ' — 

got up by the plaintiff on 
Court in order to mislead 
farte decree against the d 
ertrin*Ic fraud affording 

aside the ex parte decree , ■ . • 

velu Mudahar, JJ ) MARIGA v SaNJeeviah 

44 MysHCE 216 
— Validity— Death of plaintiff before bearing — 
Decree for amount admitted by defendant — If void and 
without jurisdiction 
A Court ha* n 
for or against a 
mentioned in O 
parties dies befo 
the decree is pas 
defendant The 
a decree is a nu 

execution proceedings \unui,ii ana nojuumi, JJ j 

Ram Khelawan v ramudar Choudhury 

182 1 C 208 = 5 B P. 732=12RP 9 = 
AIR 1939 Pat 631. 

Validity — Decree against dead man — Nullity — 

Suit for rent against recorded tenants — Some tenants 
dead— Decree — Executabihty — Right, title and interest 
of representative of dead tenant — If affected 

A decree passed against a dead person is a nullity If 
a suit for rent is instituted against (be recorded tenants 
some of whom are dead, a decree in the nature of a 
money decree can be obtained for the whole of the 
rent against the surviving tenants But in execution of 
such a decree the interest of the representative of the 
deceased tenants cannot be affected or sold The 
decree against the dead tenant being a nullity, a sale in 
execution Cannot be held to affect or to pa«s the right, 
title and interest of the repre'entative of the decea*ed 
tenant. (Names, C J. and Rowland, J) MAHAN1 
CHINERA v. Mir RAMf AN All, BOLT. 15. 

Y. D. >939 — 3 a 


DEDICATION. 

■ -• Validity— -Fraud — Party kept in ignorance about 


[ avoided even by proof of fraud, it must be shown that 
the decree was passed alter a real contest between liti- 
I gating parties. Where a party is kept in ignorance of 
| tbe proceedings which culminate in decree against him 
I and his lawyer confesses judgment without bis knowledge 
| and consent, fraud is deemed to have been practiced not 
only on such party but also on the Court which passed the 


ILK (1939) Lah 433 = 41 PER 843= 
AI£ 1939 Lah 439- 

Validity— V oid and voidable decree — Distinction 

— Absence of jurisdiction in Court — Effect of — Irregu- 
lar exercise of jurisdiction — Distinction as regards 
effect on proctedi ngs of Court. 

It is a well-setiled principle that an executing Court 
cannot go behind the decree. If it appears that the 


decree. While a void decree can be treated as non- 
existent and of no binding force or effect, a voidable 
I decree is valid and bmHinp until it declared tn be 


I hear a case, but passes a decree in disregard of some 
provision of law, the decree is voidable, and is binding 
unless it is set aside in appropriate proceedings. There 
is a distinction between an inherent tack of jurisdiction 
| in a Court and lack of jurisdiction on grounds which 


Variation by consent — If possible. 

A decree may be adjusted or satisfied by any agree- 
ment between the judgment-debtor and decree boldcr- 
But tbe decree once parsed is immutable and cannot be 
varied by consent (Bose. J) KESHA V YeSHwanT 
Kou v. Krishna Balaji Mahar 18HC els-' 
11 RN 480=1939 NLJ 13-= 
ALE 1939 Nae 107. 

DEDICATION 

See also ( 1) HINDU LAW— ENDOWMENTS. 

(Z) Mahomedan Law — Wakes 

(3) KFLIGIOUS endowments. 

(4) Trusts 

Inference for— Owner permitting neighbours to 

draw water from A u private well for long number of 
years. 

, Where a person has been permitting bis neighbours to 
draw water fiom his private well for a long number of 
I years, such conduct would at best constitute a bare 
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BE CEE E. 


no appeal shall he from such a decree To constitute . parties and as such it does not extinguish the original 
■ ' " >• i - i,~. i-. ,» .j j All that is intended by the compromise is to 

a mode of payment of the decretal amount 
‘ ' Qayosm, C J and iVatir, J ) JAWAL LON v 

'* Vasa Ram 41 p L B J & K 104. 

xecution — Limitation — Starting point — Varta 


bekilf ef minor — Dismissal with eostl — Absence of 
direction for payment of costs by next friend — Liability 
of minor's estate 

Where the suit of a minor represented by his next , 


. compromise w as to convert the 

cree for payment by instalments 
the terms of the compromise the 
put his decree into execution 
. >r had defaulted, in such case the 

to put his decree into execution 
first default of the judgment 
Rriki Mal Muraki Lal v. 
KUNUAN Lal 1930 ALT 1051= 

1939 AWE (H C ) 870 
Ex parte decree — Sun to set aside — Claim m 
original iuit — If can be attached as false 


Intends the next friend to pay the costs there should be 
an express direction to that effect In the absence 
of such direction the estate of the minor remains liable 
C Engineer,/') MULCHaND JlVKAJ v D LOW 
41 Bom LB fi21 = AIB 1939 Bom S50 


Construction — Date of realisation ’ — Award of 
tnttrest until date of realisation — Decree holder obtain 
mg leave to bid at sale and set off— Right to interest 
afttr daft of sale 

Where the holder of a dec 
until the date of realisation 
to bid and set off the date c 
sale The words ‘date of 

cannot be construed as the date on which the money is 
realised by the deer 

ramabadra Red) ■ • 


—Construction — Mortgage decree ■ — Deere 


v NlTYA GOPAL 43 0 WN 1148 = 

A IB 1939 Cal 732 
Interpretation ■ — Precedents — Value — Main- 
tenance decree entitling r eol , salt on in ease of default — 
If a mere declaratory decree 

In interpreting a decree it would not be right to be 
influenced bv decisions in which other decrees were 
interpreted in other cases Each decree must be cons 
trued on Us own language Where a maintenance 
•- k. roa de at a certain date 
• of default in such pay 

decree-holder would be 
due out of the person and 
I property of the judgment debtor, it is not a mere decla 
' ’ ment by exe 

of money a 
execution is 
Haq Khan 

I* xo. » - ■ a. w- 12 BO 60 = 

I 1939 OLE fi46= 1939 AWE ( CO ) 129= 

1939 OWN 768 = 1939 0 A 630= 
A IB 1939 Otidh 281 
aside — Fraud — Decree on agreement 


Construction — Provision for turns of worship 
of family deity and management of endowed pro 
perty by Hindu brothers in partition decree— Condi 
tton against alienation — Right given to strangers to 
supervise and to take oVer management in case of 
mismanagement — Death of one brother without male 
issue — Daughter's son of latter — Claim to management I 
of deny and endowed property— Sustainability See 
Hindu Law~Reugious Endowment 

41 Bom LB 458 

— Executabthty — Compromise in execution 
If nnder a compromise made during the execution 
pro^edings, the judgment debtor undertakes to transfer j 
a certain land to the decree holder for a pc 
decretal amount and also to charge their he 
payipent of the balance In yearly msta 
compromise does not create a new contract r ■ 


ment cannot be put on a higher footing than a consent 
decree following a fraudulently procured agreement 
{Young, C / and Ram Lal l J ) UMKAO BEGUM p 
RahmaTIllahi I LB (19391 Lah 433 = 

41 P LB 843= A IE 1939 Lah 439, 
■ — - Setting atlde — Fraud — Proof required 

When a suit is instituted to set aside a decree on the 
ground of fraud. It is obligatory as well as Imperative on 
the plaintiff to allege as well as prove that the decree 
was obtained by fraud practised upon the Court 
General allegations of fraud are insufficient and the 
plaintiff must particularise the facts upon which fraud is 
founded The mere fact that notice w a "not served is 
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395, foil. (AW E'nhore, C.J.) Nab an A v. 
KoJiram. 1939 M.L.R. 113 (Civ.). 

Sitting aside — Suit to set ande detree on 

ground of fraud— Maintainability — Conditions af— 
A’ t lure cf fraud— Fa/ie statements in (leadings and 
evidence— Sufficiency— Prefer remedy. 

The mere making cf a 1 »l»e allegation in a wuttew 
statement «ven with knowledge of its falnty would not 
necessarily amount to a Itand on the Court, so as to 
render the decree in the suit liable to be set aside in a 
separate suit on the ground of fraud. The fraud which 
vitiates a decree must be something extrinsic to the 
proceedings pending before the Court and t’ 
of false statements in the pleadings or evide 
amount to fraud which vitiates a decree pass 
Courts. A decree cannot beset aside on t 
that it was obtained by perjured testimony. 

in such cases is by way of appeal or by way 
and not a separate suit to set aside the decree, \e-ana- 
rang Kmc and A'riilnaswami Ay y an gar, JJ ) Rama* 
NATHAN CHETTIAR f PALANIYAPPA CHETTIAR. 

180 I C 216 = 11 KM 680 = 48 L W 946 = 
1939 M WN. 67 = A IE 1939 Mad 146 = 


DEDICATION. 

* Validity — Fraud— Party kept tn ignorance about 

Proceeding s which end in decree. 

It is ttue that once a judgment has been delivered and 
a decree passed thereon after contest, that deciee cannot 
be avoided except in appeal. But before a decree can 
be held to be so binding on a party that it cannot be 
avoided even by proof of fraud, it must be shown that 
the decree was passed after a real contest between liti* 
gating parties. Where a party is kept in ignorance of 
the proceedings which culminate in decree against him 
and his lawyer confesses judgment without his knowledge 
i and consent, fraud is deemed to have been practiced not 


a ajui. iiJjjj i,au. x' Jj it o-io- J 

AITS 1939 Lah 439. 

Validity — Void and voidable decree — Distinction 

— Absence of /urndiction m Court— Effect of — Irregu- 
lar exercise of jurisdiction — Distinction at regard e 


to extrinsic fraud. Extrinsic fr; 

Court outride the suit. Where 
got up by the plaintiff on the s 
Court in order to mislead the Co 
parte decree against the defendar , 
extrinsic fraud affording sufficient ground for setting 
aside the ex parte decree {.Abdul Chant and Stngara 
velu Mud altar, JJ) MARIGA V . SANJEEVIAH 

44 MysHCR 216 
- • Validity — Death of plaintiff before hearing— 
Decree for amount admitted by defendant — If void and 
Without furildtction. 


e or effect, a voidable 
til it is declared to be 
A decree is void when 
no jurisdiction, whether 
he subject matter, or in 
respect of the judgment debtor's person, to make it. 
Where, however, the Court had complete jurisdiction to 
hear a case, but passes a decree in disregard of some 
provision of law, the decree is voidable, and is binding 
unless it is set aside in appropriate proceedings. There 
is a distinction between an inherent lack of jurisdiction 
in a Court and lack of jurisdiction on grounds which 


4 ueci ee is a nuiuiy aiiu must oe treated as such in 
execution proceedings ( Dhatle and Rowland, JJ) 
Ram Khelawan v Ramudar Choudhury 

182 I C 208 = 6 BE 732 = 12 R.P 9 = 
AIR 1939 Pat 634 

Validity— Decree against dead man — Nullity — 

Suit for rent against recorded tenants — Some tenants 
dead — Decree — Executabi/ity — Right, title and interest 
of representative of dead tenant— if affected 

A decree passed against a dead person is a nullity If 
a suit for rent is instituted against the recorded tenants 
some of whom are dead, a decree in the nature of a 
money decree can be obtained for the whole of the 
rent against the surviving tenants But in execution of 
such a decree the interest of the representative of the 
deceased tenants cannot be affected or sold The 
decree against the dead tenant being a nullity, a sale in 
execution cannot be held to affect or to pass the right, 
title and interest of the repr««entative of the deceased 
tenant. {Harriet, C.J- and Rowland , /) MaHANI 
Chimera *. Mir RamIaN AU. BOLT. 15. 

Y.D. 1939—33 


183 1 C 799=5 BE 996 = 1939 P.WN 631. 
■ Variation by content — If possible. 

A decree may be adjusted or satisfied by any agree- 
ment between the judgment debtor and decree holder. 
But the decree once pa«ced is immutable and cannot be 
varied by consent {Bose, J ) KKSHAV YeSHWANT 
KOLI V KRISHNA BALAJI MaHAR 181 I C 616 = 
URN 480=1939 NU 13= 
AiR. 1939 Nag 107. 

DEDICATION. 

See also ( 1 ) HINDU LAW— ENDOWMENTS 

(2) Mahomedan Law — WaKFs 

(3) Kfugious endowments 

(4) Trusts 

Inference for— Owner permttt.ng neighbours to 

draw Water from An private well for tong number of 

Where a person has been permitting bis neighbou 
draw water from his private well for a long nu 
«urs, such conduct would at best const i tut 
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license— a facility provided for the convenience of bis 
neighbours t ~ ‘ L *■ 1 

continue it 

t and 1 mw 

ill 152 = 

Alii 

[On appeal from AIR 1939 Lab 12 1 

Presumption— Pnvaie well made available (or 

fiubltc use — Punjab 

In the Punjab it « considered to be an ethical duty to 
make a private supply of water available to outsiders 


AIP. 1933 Lab 12 

DEED 

Cancellation 
Construction 
Material alteration 

— Cancellation of — Ixase disposed of contrary to 

terms — Disposition avoided by landlord — Action for 
cancelling disposition— I f necessary 

It is true that a fid/t rommissum properly constituted 
and accepted cannot be revoked It is no doubt also 
true that a solemnly executed and duly registered instru- 
ment must stand until set aside by a competent Court 
Where however a lease has been disposed of contrary to 
the terms contained in it, and that disposition is void or 
has been avoided by the landlord there is no room for the 
application of such a dsctnne even in the case of a sale 
or other disposition for value much less where the dis- 
position is a gift Since the choice in such a case of 
avoiding the disposition is with the lessor and not with 
the lessee or his executor. It cannot be said that the 
lessee or his executor must brine an action to get the 
dispositions declared void {Cord Porter ) S C 
JAYAVVARDENE V A C JAYAWARDENE 

18210 770 = 32 BPC 18 = 60LW87 = 
41 PLB 717 = A I R 1939 P 0 138(PO) 

Construction — Annuity — Annuity in favour of 

daughter and her lineal defendants —Some of lineal 
■ descendant i dying without leaving lineal descendants — 
Thetr shares tf revert to grantor 

A person created an annuity in favour of his daughter 
and her lineal descendants by a document, the material 
portion of which was as follows — In my absence you 
will be entitled lo realise this amount together with your 
sons grandsons and other heirs of yonr body from my 
heirs and successors ” Then there was a clause provid 
mg that none but the lineal descendants of the grantee 
would be entitled to have this allowance and that the 
* «... _ «- 


DEED 

that the annuitv could therefore. he claimed by the 
might be 
s amongst 
, per lurpet 

and not per capita ( Mukker/ea and Loti fur Rahman, 

//) JYOT1SH CHANDRA t/_pRAFUI LA CHANDRA _ 

Construction — Boundaries and area— Difference 

between — Rule 

When a description in a document is partly correct 
and partly incorrect and the former part is sufficient to 
identify the subject matter intended while the latter does 
not annlv to anv SuhiPct the frr/mfnn njrf w II hr 


— const ruction — oounaaries ana area — /Sucre 

paney— Which to prevail 

In case of a discrepancy between dimensions and 
boundaries the area specified within the boundaries will 
pass, whether it be less or more than the quantity 
specified (Afiyof /) KAJLUNAlDUv Malak 

I1K (1939) Nag 680 = 1939 NLJ 297° 
AIR 1939 Nag 197 

■ Construction— Deed of sale in favour of son at 
father's instance — Property intended (or maintenance of 
son— ff gift 

Parents usually make provision for the education and 
maintenance of their children and they may set aside 
prop, 
the p 
/) 


Construction — Duty of Court 

Construction of a document is a matter of law When 
a Court is called upon to construe a document it is the 
duty of the Judge to construe the terms of the document 
according to law and come to an independent conclusion 
of his own as regards the rights and liabilities created by 
document H e is not bound to base his conclusion 
upon matters which are irrelevant In a Court of Uw 
( Roberts C / and Dunhley, J ) BAKER A LI v AMlR 
AU Meah AIR 1939 Rang 396 

— Const ruction— Gift or will — Testt to determine 

— Intention how gathered — Surrounding eircurrt 
stances — Deed styled tall — Property to be enjoyed by 
executant ani hn wife lilt death and thereafter to go 
to named person abtolutely — Declaration that he Will not 
incur any debts thereafter — If will or gilt 

The question whether a particular document is a 
testamentary disposition or a transfer inter vivos depends 
not upon the mere form of the docume it but upon the 



50i 


INDIAN DECISIONS. 


502 


HEED. ' DEED. 

in coming to a conclusion on the point; all these ate indi- amounted to a pledge of the land as security for the 
cations to find out the intention taken singly or cumuta- amount advanced and provided for redemption, 
lively. Wbeie the expression used in a document which Held, that the tarpeshgt of 1913 was only a cultivate 
is st} led a veil! is “that the properly shall be enjoyed by mg lease, as the piimary object of the same was to 


after”, the intention is that so long as the executant is I (Agarwata, /.) JAGESHAR SjNGH v. ALAKH NARAfN 
alive he will be owner, that after the death his wife shall SlNGH. 180 I 0. 95 = 5 E E 335 = 

be owner, and thereafter only the property should 11 R P. 447 = A I R. 1939 Pat 265. 

go to the person named in the manner indicated by him. Construction— Mortgage or sale See TKANS- 

There is no divestiture of ownership or a transfer of I FER OF PROPERTY ACT, S, 58 (rj— MORTGAGE OR 
ownership in freienti in favour of anybody and the only I SALE. 1939 NL J. 644. 


operative portion is intended to take effect only after his 
death and is testamentary in character. The document 
is therefore a will and not a gift. The fact that the 
testator agrees not to incur any debts after tne date of 
the document would not make it other than a will, for 
such expressions cf intention are not uncommon in wills. 
It is nothing more than a pious declaration of intention 
to leave the property at the date c' ' 1 

encumbered The covenant binds nobc 
he contracts debts that would bind hts ' 

if the document is construed as a gift. 

Rao, /.) Veerabhaorayya v. Seethamma 

1939 MWN 1073 
■ Construction — Intention of forties — Aicertam 

men! — Surrounding 
parties — Value of 
The intention of th. 


Construction — Purusha santhathi — Hindu 

impartible estate — Settlement deed — Provision tor pay- 
ment of maintenance allowance to rumor members for 
lift and after their death to their purusha santhathi— 
—Illegitimate sons — If entitled to claim as purusha 
santhathi. 

The words "purusha santhathi ” mean male issue, 


! impartible estate governed by the Mitakshara School of 
Hindu Law and his younger brother, provided that the 
I estate should be treated as impartible and 


be gathered from the 
of the surrounding ctrc 
Kritknaswamj Ayyt 

parties are governed m„j . 

aid, it may be possible to 

was aiming at. But care n 

not over-emphasised. By 

(Leach, C. J. and Krt 

Maharajah of Vfnka ■ • 

Rao ILR (193S ” 1 • 

1939 MWN 622 = AIR 1939 Mad 614 = 
(1939)1 ML 3 831 

Construction — Lease or mortgage — Earpeshgi 

kabuliyal by settled raiyat to landlord — Settlement of 
land for agricultural purpose at fixed rale for three 
ytan atitmpnnud ly u dvtmit lirmtd ptshgi money — 
Effect — Occupancy right 1 — If acquired— Subsequent 
acceptance of Ijara creating mortgage — If destroys occu 
fancy rights. 

In 1913, K who was a settled raiyat of a village exe- 
cuted in favour of the landlord a document described as 


he other 
e allow - 
•>es only 
inferred 
ised the 
' J and 

Krishnaswami Ayyangar J) MAHARAJAH 0* VeN- 
KATAGIRI V. RAJSRAJESWARA RaO 

ILR (1939) Mad 622=49LW 717 ~ 
1939 M W.N.622-AIR 1939 Mad 614 « 
(1939) 1 M.L J. 831. 

Construction. — Sale deed purporting to convey 

land with all rights — Vested remainder possessed by 
vendor— If passes. See POWER OF ATTORNEY — 
CONSTRUCTION 30 L W. 192. 

Construction — Sale or mortgage — Deed in form 

of sale — Amount advanced less than value of property 
— Parties referred to creditor and debtor — Provision 


I for re conveyance on payment of amount within 12 


■ years — If sale or mortgage by conditional sale — T. P. 

Aet.S 58(c) 

cutanl who was a cultivator had not sufficient iasht A document in the form of a sale deed for Ks. 100, 
land for his maintenance in the mauta, that it became contained a provision that m case ‘T pay you back the 
necessary for him to take settlement of further iasht aforesaid sum of Rs J00 before the completion of 12 
land for cultivation, that the landlord granted hts request years form this day. then you should reconvey to me the 
for settlement of Iasht and that he had therefore taken afordesaid land/’ It was found that the consideration, 
settlement of the lands described In the deed on payment or*. Rs ICO received, was less than the valued the pro- 
the amount as pcskgt money for a term of three years perty, the parties were referred to in the deed as 
commencing from the agricultural year, 1321 fash, at a creditor and debtor and it stated that the creditor paid to 
certain rate of rent per btgha In 1916, K was recorded the debtor Rs 100 

as an occupancy raiyat in respect of the demised land Held, that the transaction was not a sale, but only a 
In 1917, the landlord executed an tiara deed in favour of mortgage by way of conditional sale and the redemption 
AT, with regard to the lands evidencing an advance of Clause clearly brought the case within S 58(f) of the T. 
■R*. 200 as feshgt for a term of five years, which Act. ( Beaumont , CJ. and Sen, J.) RaJaras 
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Jayaram v Tanubai dhondiba 

41 Bom t, K 1251 
Construction — Sole or mortgage — Test to decide 
—Surrounding circumstances — Sale deed— Provision 
that t f within certain period vendee desires to sell vendor 
would purchase for some amount — Greater part of 
property left in hands of vendor for rent — Inference of 
mortgige — If justified 

t-i„ » i* j , pretence 
traction of 
ng a ream- 
- of «ale is 

ir alleging it 
ng a ream- 

stances that the parties did not mean what they said 
A clause in the *ale deed to the effect that if aiihm a 
certain period the vendee desired to sell the property 
the vendor has a right of purchasing it back at a fixed 
amount (the amount being the same as that for which 
the property is soldi would not convert the sale deed into 
a transaction of mortgage Nor would the fact that the 
greater part of the property sold is allowed to continue 
in the vendor’s possession on lease for rent lead to 
the inference that the transaction is only a mortgage 


for the sale is treated as a continuing debt ( Broom 
field Ag C J and Sen J) Gulabchand Kay 
CHAND * NARAYAN MOTIRAM 

41 Bom I, B 1217 

- C onstrvction~-S tie — Sale of house— If includes 

adjacent chabutra also 

A sale of a house does not include a sale of a chabutra 
adjacent to it when there ts no means of ingress and 
egress from the house on to the platform (Da/sp 
Singh /) ANUP SlNGH v ARJAN LAL 

41 P L R 679 

— Construction — Settlement deed— Conferment of 

absolute estate with power to enjoy with all rights— 
Sub equent clause prohibiting al enation^Fffect of 
See T PACT S 11 (19391 1 M L J 575 

Contraction'— Subsequent eondu t — If relevant 

If the words of a document are qure clear it would 
not be proper to try to come to some other interpretation 
by reference to the subsequent conduct of t*® «"• <*« 
CJ K Chose and Mukhtrtea JJ ) SURESH 
Sen v Mahendra Nath Murherjea 

69 OL J 516 = A 1 B 193 

Construction — Trust or agency — Deed trans- 


evef_ — Significance 


U is open to the Court to git 
words (_Zia u! Hasan and 
tava JJ) AMAR KRISf 
Nazir Hasan 

1939 O LB 663= 


DEED 

183 1 C 821=»l2RO 67-19S9RD 542= 
A I B 1939 Ouah 267. 

C onstruct i on — tPi II 

A document executed by a person in favour of his 
daughters which is evpres«ly called a will in the begin 
nmg and at the end and which s to come into operation 
after the date of the death of the executant ts in Jaw 
a will and cannot be regarded as a deed of gift (Abdul 
Rashid, j) imam ali v Sughran Begum 

AIR 1939 Lah 382 
- C onslructi on— lV 0 rd used in different parts of 

document — Meaning to be given 

Where a word is used in a document in one sense, 
the same meaning must be given to it where it appears- 
elsewhere ' J ‘ L 

document 
it (Leac 
Mahara 
Rao 


— -Material Alteration — Effect 

A decree Cannot be passed on the basis of a document 
which has been materially altered, unless the alteration. 

■ Mu J ) MASSV v, 

P L R J Sc K 26. 

— — • Material isneraiion — c-l/nt — Document origi 
na/Iy constituting conditional promise la pay— Altera 
tion by plaintiff by cutting off part and making it 
unconditional — Right to succeed on 

A plaintiff who sues upon a document in which he has 
made alterations or interpolations cannot in justice and 
equity be allowed to adduce secondary evidence of its 
contents or to succeed upon the same Where a docu 
ment, as it originally Mood was a conditional promise 
to pay but the plaintiff cuts off a portion of it so as to 
make it an unconditional promise to pay he is not 
entitled to succeed upon it ( Mohammad /Poor and 
Dhavle, JJ ) Janardan Pakida V Prandhan DaS. 

5 C L T 45 

Material alteration — Sulscfuent a fixing of 

stamp — l f amounts to 

The subsequent affixing of a stamp on an account in 
a bahi is not a material alteration when the integrity 
or identity of the contract is not changed by the altera 
L * J lent design, 
n it (Teh 

Lah 486 

Material alteration— Test 


43CW.N 191= AIR 1939 Cal 181. 

- S to 

■*• It to speak 
t which ft 
(entity or 
ns Or the 
bange, or 
rc»U tnvali 
• sentfng to 
vie, JJ > 
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Janardan PariDa r. Prasdhan DaS. 

Defamation $««) 

(2) ' 

(3) 


1 DEKKHAN AGEIO. BELIEF ACT (1879), 5. 22 
I a suit by the mortgagee, and in accordance with the 


'gage 

»-. r y.) 


■ nition of an 

’'agriculturist” in S. 2 oi the Dekkhan Agriculturists' 
Relief Act, as a person who ordinarily engages personally 
in agricultural labour. Bur in order that a trader may 
come within the definition, he must engage in agnculeu 
rat labour personally to such an extent that it may 
reasonably be said of him that he ha» two — — * — * 
agriculture as well as trade. (Brew field, e 
Jim, /.) GULABCUASD Ra\CHasd v. ' • ■ 

Mon *t am 11 Bom L il !<.>• 


-was ad milieu 10 ue an tnihunu.m ...... 

several contentions, sub-equently gave up all his conten- 
tions and prayed that accounts may be taken. The 
Court accordingly appointed a Commissioner who took 
accounts The defendant did not reriously object to the 
accounts taken and the Court accepted the same and 
-passed a decree The defendant wa* not examined by 
the Court The amount found due according to the 


: : fi)= 

41 Bom L R 823 = A.IE 1939 Bom. 388. 

S. 21 — Pita 0/ tang agricultural — It may It 

raised tn execution — Proitnon m decree that /udgment. 
debtor would not raise such pica — Effect 

It is open to an agriculturist to plead his status in 
execution. Immunity from arrest a'crues from his 
status at the time arrest is sought and even if he was 
irae of the decree, he may 
, at the time the decree is 

■ hough a decree cannot be 

. r-j •>--*- * — -i * l * 1 •'*--nent-debtor who 

itrary to law. A 

agriculturist, nor 
agriculturist in 
Decree-holder 
by arrest of the 
ded that he was 

an agriculturist 

Held, that in spite of the provisions contained in the 
decree it was open to the judgment debtor to raise the 
plea of being agriculturist in execution proceedings. 
{Davis, J C. and Weston, /.) DHERUMAL r. TeJU 
MAL. lLR.(1939)Kar 304 = 18210 696 = 

12 ES 31 = A IE 1939 Sind 160. 

S 22— Applicability — Conditions — Decree 

agamit non-agruu/turist-— Execution against agricultu- 
rist hetr— Right to benefit of sect eon. 

Under S. 22, as it stands, it matters not what is the 
status of a defendant when the decree was passed 
against him Once it is shown that the property to be 
attached or sold is the immovable property of an agri. 
cultunst not specifically pledged the section applies and 


S 15-D — Scope — Suit (or account of mortgage 

involving the setting aside of sale of equity of re, temp 
lion — Maintainability 

The special relief under S IS D of the I 
Agriculturists* Relief Act which is a special 
given to an agriculturist cannot be granted 1 . 

which, though not in form, is in reality a su 
aside an alienation Such a suit for an accc 
mortgage by the mortgagor is not maintainable unuer 
S. 15 D, when it requires the setting aside of the sale of 
the equity of redemption { fob U r, /.) KRISHNA 

i ■ " , • .lom 419. 

■ ■ rtgagor— 

• mortgage 

■ • . . account of 

. s . -a ■ a a. .■ if it were 


22— Appellate Court — Power of t 


S 22 — Surety bond — Statement that if amount 

of bend utu not satisfied surety's property wmtd Is 
liable — ■ Mortgage or charge if created. 

The marginal note to S 22 refers to property specifi- 
cally pledged. The marginal note however is not part of 
the Act. but so long as the word Specifically 1 is empha- 
sised it makes little or no difference whether immovable 
property is a p edtc e ily mortgage# -cr charged. The 
deed* hare fo he properly stamped «*/q0»fered. and a 
Court is not MlrA-M Construe 1 ihj bond with an 
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DEKKHAN AGBIO EEL ACT (1879), S 63-A 
eight anna stamp as constituting a specific mortgage or 
charge upon immovable property A surety bond pro 
vided if the amount of the bond according to its 
terms is not satisfied from the surety, 1 my property, 
and my heirs are and shall remain liable" Tbis.was 
followed by a statement that the surely had a large well 
known building which was without Incumbrance 

Held , that this general statement occurring in a bond 
of this nature could not fairly be construed as intended to 
Create a mortgage or charge It created only a personal 
liability The statement meant nothing more than 
evidence of the surety's solvency ( Davit JC and 
Train j ) Wazir bedim b mt dadan 

ILK (1939) Ear 409 = 180 10 980 = 
11 ES 199= A I JJ 1939 Sind 68 
■ i S 63 fi.— Applicability 

S 63 A of the ilekkhan Agriculturists' Relief Act 
onlj applies where there is something on the face of the 
document to show that it is a document to which the 
section relates The section does not apply if there is 
nothing on the face of the document in question to 
establi b the fact that the executant is an agriculturist 
( Beaumont C J and Sen /) RAJARAM JaYAKAM v 
Tanubai DhONDiba 41 Bom LB 1251 

* S 71 — Applicability — Ad/ustment—Suit to file 

• - rut i — Benefit 

f Act applies 
An adjust 

ment not made in any proceeding under the Act is not 
one in re«pect of wb ch the benefit of S 71 can be 
claimed A suit for filing an av A *•*•—*■ ' 

the parties is described as an 
regarded as a proceeding under 
decretal Older the defendants a 

S IS B ( Lokur J) Narayan DATTATRAYA v 
MURL1DHAR PUNAAiCHAND 183 I C 1*"“ 

12 EB 100 = 41 Bom LB 
A I E 1939 Bom 

S 72 —Applicability— Registered mortga 

agriculturist— -Suit on by mortgagee— Claim to 
for sale and for personal decree — Application for per 
serial decree — Limitation — Ltm Act, Art 116. 

In a suit by a mortgagee upon a registered deed of 
mortgage executed by an agriculturist containing a per 
sonal covenant claiming a decree for sale and for a 
personal decree in case the sale proceeds were found 
insufficient, the suit so far as the 1 — * - 
decree is concerned, falls under S 
Agriculturists’ Relief Act, and is 
S 72 of the Act which gives 12 j 
Limitation Act does not apply to 
not confined only to «uits which f« 
of that Act (Luiur /) Guf 
MADWALAPPA 41 Born L K 832 = 

AIR 1939 Bom 392 
DIVOECE — Alimony — Absence of dum sola et casta 
clause m the decree — Subsequent unchasttty—lf a 
ground for varyi ng deer ee 

The dum sola et casta clause must be inserted in an 
order granting alimony it will n*ver be inferred If 
there is no such clause in the order granting alimony to 
the wife the order could not be 
the ground of subsequent unch 
Allsop //) Chandler v Mr < 

1939 AU 572=1939 ■ ■ ■ 

ATE 1939 AU 696 
—-.—Evidence as to non-access— Admissibility See 
EVIDENCE — ADMISSIBILITY 

1939 AWE (H C ) 420 


DIVORCE ACT (1869), S 19 

DIVORCE ACT (VI Or 1869), S3 10 and 14— 

Divorce— Discretion of Court— Misconduct of petitioner. 

Where the petitioner the husband had also been guilty 
of adultery, it is for the Court to consider whether it 
should refuse to give him a decree or should exercise its 
discretion In his favour The discretion should no 
doubt be exercised w ith due care and strictness Where 
there was nothing to suggest that the petitioner was a 
man of loose and profligate character and where the 
parties were living apart and the respondent had given 
birth to an illegitimate child and there was no colln 
sion or connivance between them, in suchacase it 
was held that a decree for dissolution of marriage 
should not be refused upon the ground of the petitioners 
misconduct (Allsop J) ERNEST LIONEL DOUTRE 
v ANNE KUTH DOUTRE 1930 A W R (HC)420 = 
ILE (1939; AU 673=18410 110=12EA 180 
“1939 A L J 478=A I E 1939 All 622 

S3 10 and 22— Petition for dissolution of 

marriage — Case made out only for / udtcsal separation — 
Petitun dismisied without considering question of 
sepiration— Renew if competent 
IF on a petition by ihe wife for dissolution of her 
marriage, a case for judicial reparation alone is made 
out and not for dissolution Ihe Court can grant a decree 
for judicial separation If it dismisses the petition 
without considering the question of judicial separation, 
a review application is competent (Aidison and Lam 
tall, jj ) Glorious Jacob v Mrs Rosie Jacob 
184 I G 816 = 41 PLE 337 = 

A I E 1939 Lah 404 

S 14 — Adultery committed by respondent subse 

* " be basu of decree — Procedure 

he High Court in England 
, 1 decree based on aduliery 

committed by the respondent after the presentation of a 


S 14 — Condonation of adultery — If cancelled by 


(Sharpe, J) VIDLA DUNCAN V GEORGE DUNCAN 
1039 Rang LB 26T=184IC 801 = 
A I E 1939 Bang 362 

— S 14 — Divorce — Discretion — Misconduct of 

petitioner — Effect of See DIVORCE ACT Ss 10 AND J4 
— DIVORCE — DISCRETION 1939 AWE(HC) 420 

SB 19 and 10 — Marriage between Mahemedan 

husband and Roman Catholic Wife — Wife's consent 


prior to and also at the time of their marriage the 
tmsband who was a Mahomedan represented to the wife 
that he was a Roman Catholic and the wife, who was a 
Roman Catholic would not have married him If she had 
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DIVORCE ACT (1869), S 36 

known that he was a Mihomedan. the marriage Is void, 
the wife’s consent to it having been obtained by fraud. 
The High Court has accordingly power to annul that 
marriage on the ground of fraud under S. 19 of the Act. 
ifiseA'air, J ) THERISIA OSMAN AYKUT v MUSTAFA 
OSMAN AYKUT. Ill R (1939) 2 Cal 60 

• — — S 36— Wf tneome‘— Meaning. 

Net income merely means income after allowing for 
the cost of collection, income tax and similar deduc 
tions Net income does not mean any sum which is left 
over after the husband has spent all that he considers 
necessary for bts maintenance. (Stn J) LQBO v 
LOBO. ’ A I JR. 1939 Cal 753 

'3 37 — Art ear 1 of alimony and toll 1 — Order 

for payment in inttal merit! — Propriety 

Although the ariears of alimony and costs are ordi 

naiily pajable at once, the Court may 1 — * 1 '* 

the poverty of the parties, make tb 
monthly instalments [Adaisonand Re 

Glorious Jacob t> Mrs Rosie Jacl 
164 I C 816— 41 PLE 337= A 1 R ’ 

- — S. 43— Custody of children- -Older for — Peru ter 
of Court— Limit 1 to 

The power of Court to make any order for the custody 
of a minor child, the marriage of whose pare 
subject of a suit for obtaining a dissolutio 
marriage, is limited to making an order in ■■ 
such child only so long as that child remain 
child withtn the meaning of the Divorce Act The 
proper practice to be followed in Burma is to limit the 
order for custody to the age which 13 fixed by S 3 (5) 
of the Act and also to direct that the person to whom is 
given the custody should not remove the child outride 
the jurisdiction of the Court without its sanction. 
(Sharpe, J.) Viola Duncan v. Georce Duncan. 

1939 Rang. Ia R 267“ 
18410. 801-AIR 1839 Rang 352 
DYING DECLARATION. See EVIDENCE ACT, 
S 32(1). 

EASEMENT 
Acquisition 
Customary right 
Grant 

Light and air. 

Natural right. 

Bight of privacy 
Bight of way 
Bight to claim • 

Acquisition by prescription — Condition! — Consci- 
ous assertion of right to easemrnt during whole 
prescriptive period — Necessity to prove — Open exercise 
of rights establishing easement — Sufficiency 

It is not the law that a person cannot acquire an ease 


EASEMENT. 

■ Requisition — Proof — Animus in exercise of right 
— Necessity — Claim for right of easement — Evidence 
showing plaintiff to be owner of land — Effect 

In order that a plaintiff should prove the right to an 
easement, he must show the exercise of that right with 
tbe necessary animus throughout the statutory period. 
The question of animus is 3 question of fact to be 
proved by evidence. Though a plaintiff in a 
case to establish right of easement may in his 
pleadings raise inconsistent pleas, yet if In the 
witness box he leads evidence to show that he Is 
the owner of the land over the statutory period or 
come part of it, he clearly destroys his case which is 
dependent upon his showing that he is not the owner of 
the land over the statutory period and has not claimed 
the rights of owner but the exercise of the rights over 

1 -1 — ‘L-- » ,v - ‘ L - ‘iff must 

' ■ is fatal 

khan 

’ 5 961 = 

11 E 8. 248- A I B 1939 Sind 110. 

Customary right — Villagers' right to collect 

fuel and burn Holi on the land of the defendant— If 

ocality claimed a 
the land of the 
Noli and per- 
form some ceremonies, there and where such right is 
proved to have been exerci'ed from lime immemorial. It 
was held that the ea<ement was nut unreasonable and 
could be recognised by the Courts. {.Rennet and Verma, 
//.) 1~A Kit MICH AND V. MOTl LAL. 

180 I C 233-11 BA. 432= 
1938 ALJ. 1243 = 1939 AWE (HCjl= 
A.I.B. 1939 All. 165. 
— ~ - Extinction— Umty of possession. 

Where the ownership of the two estates is not co- 
extensive and equal in validity— the dominant tenement 
being held for a term of years only and the servient 
tenement in full right of ownership — the acquisition of a 
right of way is not extinguished bat is oni) suspended 
by unity of possession 0/ the dominant and servient 
tenements 50 Cal. 356 Rel on. [Mostly /.) Tan 
S ri Shan v. U ro Nyun. A IB 1939 Rang 421. 

Grant — Reservation of right to revoke— Nature 

of right — If asst gnable 

Where a person grants an easemant of a right of 
way over his laud to another and expressly reserves to 
himself the right to revoke it under certain conditions 
within a definite period and on payment of a particular 
amount, it Is a reservation made foi the beneficial enjoy- 
ment of his land It is in the nature of a covenant 


selve sufficient to establish an easement, fnma facie, he 
is entitled to the easement, and it is not necessary to 
show that during the whole of the prescriptive period he 
was consciously asserting a right to an easement. A 
right to an easement by prescription cannot be defeated 

merely • ‘ 1 ' - - - L ■* * * l * 

period 

daimtn • ■» 

RAU R ■ < ■ 


In the case of a suit relating to an easement of light 
and air, reference to reported cases is necessarily of little 
value, becau«e, whether or not the disturbance of an 
easement of light and air amounts to a nuisance, depends 
entirely on the facts and circum* ranees of each particular 
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DEKKHAN AGE 10 EEL ACT (1879), S 6S-A 

eight anna stamp as constituting a spec ' 

charge upon immovable property A 

vided if the amount of the bond 

terms is not satisfied from the surety 

1 1 1 


create a mortgage or charge It created only a personal 
liability The statement meant nothing more than 
evidence of the surety’s solvency (Daws JC and 
Tyafot /) Wazir Begum » mt dadan 

ILK (1939) Kar 409 = 180 10 980 = 
11 E S 199= A IE 1939 Sind 68 

S 63 A — Applicability 

S 63 A of the Dekkban Agriculturists' Relief Act 
only applies where there is something on the face of the 
document to show that it is a document to which the 
section relates The section does not apply li there is 1 
nothing on the face of the document in question to 
establi h the fact that the executant is an agriculturist 
( Beaumont C J and Sen /) RAJARAM JAYARAM t- 
TANUBAI DHONDIBA 41 Bom L R 1251 

- 8 71 — Applicability — Adjustment — Suit to file 

award — Parties not described as agriculturists — Benefit 
of S 71 — If available 

S 71 of the Dekkban Agriculturists' Relief Act applies 
only to payments but not to an adjustment An adjust 
ment not made in any proceeding under the Act is not 
one in re«pect of «h ch the benefit of S 71 can be 
claimed A suit for filing an award in which neither of 
the parties is described as an agriculturist cannot be 
regarded as a proceeding under the Act although in the 
decretal order the defendants are given the benefit of 
S 15 B (Lokur J ) Narayan Dattatraya v 
MURLIDHAR PUNAVCHAND 183 I C * ** 

12 RB 100 41 Bom BE ‘ 

AIR 1939 Bom 
_ i in 9 72 — Applicability — Registered mortga 
agriculturist— Suit on by mortgagee— Claim to 
for sale and for personal decree — Application for per 
sonal decree— Limitation — Lsm Act, Art 116 

In a suit by a mortgagee upon a registered deed of 
mortgage executed by an agriculturist containing a per 
sonal covenant claiming a decree for sale and for a 
personal decree in case ihe sale proceeds were found 
insufficient the suit so far as the claim for a personal 
decree is concerned, falls under S 3 ( w ) of the Dekkban 
Agriculturists Relief Act, and is therefore governed by 
S 72 of the Act which gives 12 years Art 116ofthe 
Limitation Act does not apply to that claim S 72 is 
not confined only to suits which fall only under cl 3 (to) 
of that Act ( Lukur /) GURAPFA BHIHANNA V 
MaDwalappa 41 EomLB 832 = 

AIR 1939 Bom 392 
jjIVORCE— Alimony — Absence of dnm sola et casta 
clause m tie decree — Subsequent unchaitity — If a 
ground (or varying decree 

The dum sola et casta clause must be inserted in an 
order grar ting alimony it will n“ver be inferred If 
there is no such clause in the order granting alimony to 
the wife the order could not be varied or discharged on 
the ground of subsequent unchastity (Colhster and 
Allsop //) CHANDLERS’ MRS A CHANDLER 

1939 AJL J 672=1939 A WE (HC)565- 


| DIVORCE A0T (1869), S 19 


1 1 . « rosed w itb due care and strictness Where 
thing to suggest that the petitioner was a 
i and profligate character and where the 
parties were living apart and the respondent had given 
birth to an illegitimate child and there was no collu 
sion or connivance between them in such a case ft 
was held that a decree for dissolution of marriage 


I f>3 10 and 22 — Petition for dissolution of 

marriage — Case made out only for judicial separation — 
I Petition dismissed imthout considertng question of 
\ sep iration —Renew if competent 

If on a petition by ihe wife for dissolution of her 
marriage, a ^ase for judicial «eparation alone is made 
out and not for dissolution the Court can grant a decree 
for judicial separation If it dismisses the petition 
without considering the question of judicial separation, 
a review application is competent (Addison and Ram 
lall //) Glorious Jacob v Mrs posie Jacob 
184 I C 816-41 FIB 337= 
A I E 1939 Lah 404 

S 14 ~AduItery committed by respondent subse 

quent to petition — If can be basts of decree — Procedure 
to be adapted by petitioner 

Courts in Burma like the High Court in England, 
are entitled to pronounce a decree based on adultery 
committed by the respondent after the presentation of a 


petition on the re pondent and on all persons affected by 
it This is the English practice which applies equally 
in Burma (Sharpe, J ) Viola DUNCAN v George 
Duncan 1939 Rang LB 267= 

184 I C 801 =A I R 1939 Bang 352 

S 14 — Condonation of adultery — If cancelled by 

subsequent cruelty 

Upon the commission of a subsequent matrimonial 
offence the forgiveness of the prior offence is cancelled 
and the old cause of complaint is revived furthermore, 
the subsequent offence need not necessarily be eeusdem 
generis as the original offence Subsequent cruelty 
would therefore revive previously condoned adultery 
(Sharpe, /) Viola Duncan v George duncaN 
1939 Rang LR 267 = 18410 801 = 
AIR 1939 Rang 352 

S 14 — Divorce — Discretion — Misconduct of 

petitioner — Effect of See Divorce ACT. Ss 10 AND 14 
—Divorce— Discretion 1939 A W R (H C ) 420 

Ss 19 and 10 — Marriage between Mahomedan 

husband and Roman Catholic wife — Wife's consent 
obtained by fraud — Rower of Court to annul marriage 
The policy of the Divorce Act does not contemplate a 
valid marriage between a Christian and a per'on pro 
fessmga religion which is not monogamous Where- 


— — Fvidence as to 
EVIDENCE — ADMISSIB1 
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DIVORCE ACT (1869). S 36. 

known that be was a Mahomedan, the marriage is void, 
the wife’s consent to it having been obtained by fraud. 
The High Coart has accordingly power to annul that 


Net income merely means income after allowing for 
the cost of collection, income tax and similar deduc- 
tion*. Net income does not mean any sum which is left 
over after the husband has spent all that he considers 
necessary for bis maintenance. (Sen J ) LOBO r 
LOBO, AIR 1939 Cal 763 

S. 87 —Arrears af alimony and cost' — Order 
for payment in instalment 1 — Propriety 

Although the arrears of alimony and costs are ordi- 
narily payable at once, the Conrt may. having regard to 
the poverty of the parlies, make them payable - 
monthly instalments (Adauon and Ram halt. 
Glorious Jacob v Mrs. Rosie Jacob. 

161 1 C 816 = 41 PIE 337 = AIB. 1939 Lah. ■ * 
S. 43 — Custody of children- -Order for — Power 
of Court— Limits to 

The power of Court to make any order for the custody 
of a minor chtld. the marriage of whose parents is the 
subject of a suit for obtaining a dissolution of that 
marriage, is limited to making an order in respect of 
such child only so long as that child remains a minor 
child within the meaning of the Divorce Act. The 
proper practice to be followed in Burma is to limit the 
order for custody to the age which is fixed by S 3 (5) 
of the Act and also to direct that the person to whom is 
given the custody should not remove the child oot*ide 
the jurisdiction of the Court without its sanction 
(Sharpe, J) VIOLA DUNCAN v. GEORGE DUNCAN. 

1939 Rang LR 267 = 
184 1 0.801-AIR 1639 Rang 352 
DYING DECLARATION. See EVIDENCE ACT, 
S. 32(1). 

EASEMENT. 

Acquisition. 

Customary right. 

Grant 

Eight and air 

Natural right. 

Right of privacy. 

Right of -way 

Right to claim * 

Atf tuition by prescription — Conditions — Consci- 
ous assertion of right to eaiement during whole 
prescriptive period — Necessity to prove — Open exercise 


EASEMENT. 

——Acquisition — Proof — Animus in exercise of right 
— Necessity — Claim for right of easement — Evidence 
showing plaintiff to be owner of land — Effect 

' ’ 1 ‘ ff should prove the right to an 

the exercise of that right with 
trough out the statutory period, 
rut question of fact to be 
proved by evidence. Though a plaintiff in a 
case to establish right of easement may in bis 
pleadings raise inconsistent pleas, yet if in the 
witness box he leads evidence to show that he is 
the owner of the land over the statutory period or 
some part of it, he clearly destroys his case which is 
dependent upon his showing that he is not the owner of 
the land over the statutory period and has not claimed 
the rights of owner but the exercise of the rights over 
the land of another. In such a case the plaintiff must 

■ I- > >- *V- J. jj 

Khan- 

. * . ■■ 061 = 
11 R S. 218= A I R 1939 Sind 110. 

Customary right — Villagers' right to collect 

fuel and burn Ifoli on the land of the defendant — If 
can be recognised — It unreasonable. 

Where tbe residents of a particular locality claimed a 
customary tight of easement to go over tbe land of the 
defendant, to collect firewood and burn Holt and per- 
form some ceremonies, there and where such fight is 
proved to have been exerci*ed from time immemorial, it 
was held that the easement was not unreasonable and 
could be recognised by the Courts (Bennet and Verma , 
//.) LAKHMICHAND V . MOTI LAL. 

180 I C 233 = 11 BA 432 => 
1938 ALJ. 1243-1939 AWK (HCj4~ 
AJB 1939 All. 165. 

Extinction— Unity of possession. 

Where the ownership of the two estates is not co- 
extensive and equal in validity— the dominant tenement 
being held for a term of years only and the servient 
tenement in fult right of ownership — the acquisition of a 
right of way is not extinguished bat is onl) suspended 
by unity of possession of the dominant and servient 
tenements 50 Cal 356 Rel. on. ( Mosel y / ) TAN 
Sit Shan v U PO Nvun, AIR 1939 Rang 421. 

Grant — Reservation of right to moke— Nature 

of right — If as 11 grtable 

Where a person grants an easemant of a right of 
way over his land to another and expressly reserves to 
himself the right to revoke it under certain conditions 
within a definite period and on payment of a particular 


Claiming an easement. (Beaumont, L.J. and Sen, J.) 
Rau Rama r. TuKARAM. I LB (1939) Bom 140 = 
183 1C. 139 — 12 R B 69-41 Bom LR. 168 = 
A.IR. 1939 Bom 149. 



basements Act in those provinces to which IthSt 
made applicable .it is of little practical ~ 
the provisions of the English statute and 
English cases, in a matter relating tc 
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EASEMENT 
J ) ABDULLAH HAROON V MUNICIPAL CORPORA 
tion, Karachi 179 IC 884= 11 B s 157 = 

A JR 1939 Sind 39 
Light and air — Plaintiff seeking mtunctton— 


ed, in a proper case to order an enquiry as lo damages, 
even though it holds that the plaintiff is not entitled to 
injunction No such enquiry can however be ordered 
when the plaintiff has not proved any damage (Labo 
J ) ABDULLA HAROON V MUNICIPAL CORPORA 
TiON KA»* r "' isain esi-noc im- 

Ltg 

heritage — 
damage 

The owner of a dominant heritage has no absrlute 
right to the access of light and air to windows and aper 
tares and is not entitled to compensation by nay of in 
junction or otherwise for the di'turbance of an easement 
unless he has sustained substantial damage , that subs- 
tantial damage must be a diminution of the value of the 
dominant heritage, or of the utility thereof, material 
interference with the physical comfoit of persons using 
the dominant heritage a material interference with the 
use of the dominant heritage in as beneficial a manner 
as it had been used before such interference An owner 
of ancient lights is entitled to sufficient light according 
to the ordinary notions of mankind for the comfortable 
use and enjoyment of his house as a •*-»' - L * 

it is a dwe ling house or for the benefii 
pation of the house if it is a warebousi 
place of business So also to constitui 


land — Nature ana extent of 

There is a natural right of drainage from higher 
lands to lower lands of water flowing in the usual 


Easements are not capable of being possessed and 
unless such rights have upended into prescriptive rights 
recognized by law, mere enjoyment for anything less 
than the statutory period does not confer on the enjoyer 
r inter 

J) 

677= 

1939 A W R (00 >261 = 
1939 OWN 992 = 1939 OA 800 
Right of privacy 

It is the legal right of a person to open a door or an 
aperture in his own wall and that any person who suffers 
A «•- * - L 1 has equally a 

on his own 
■ “pt, of course, 
been acquired 
RAJ r La DU 

RAM 1939 M LR 1BQ (Civ) 

Right of way— Long user — Pretumpiion of legal 

origin (or the right 

Where a passage has been found to have been ased 
openly uninterruptedly and peaceably for about *0 years, 
it can be presumed that the right had a legal origin and 
that those using it had a right to use it ( Thom C J 
and Ganga Nath J) Ram KALI r MUNNA LAL 

18410 620 12 RA 260 = 1939 A L J 821 = 
1939 A WR (HC J 515“ 1939 RD 390 = 
AIR 1939 All 586 

Right to el atm — Assertion of personal el aim 

against own'r—lf precludes claim for easement 

It IS true that a nhrt »n a r rrht nHfr tl„» 



nt of sale alleged to have 
affecting the land in res 
" * ‘ *■ *■ “■ * is claimed by him 

iming the easement, 
al right against the 
i of a right in the 
ight which is remo'e 
■ RAJLU Najdu v 

1 .1 V „ 0= 1939 N L J 297 

= A I R 1939 Nag 197. 

EASEMENTS ACT (V OF* 1882) S 1—Appl , " 


Jet it out tn a channel or through appertures in the 
bund provided only that he does not do so lo hurt or 
damage the lower land in other words the exercise of 


shed or water which has come artificially 
{Abdul Ghani and Smgaravelu Mudahar, 
HANUMANTHAPPA V Shauakshrappa 

17 Mys L J 123=44 Mys H 0 
■ - Nature of right— Enjoyment fot tesse 
statutory period— If can confer right of action against 
trespasser. 


reference to another building at a different place 

Where the easement of a right of way in respect of a 
stair case existed for the benefit of the dominant tene 
— *■ r ops and later on a 

staircase but for 
•tiement altogether, 
place is claimed 
it of way was not 


— S 4 — Right of way— Tenant of one land— If 

can acquire upon another land of hts own 
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, ASEMENTS ACT (1882), S 18. 

* I that the defendant was not liable to keep the ground 


Where a common third person is a tenant of both the I J.) 


Ss 12 and 16 — Lessee of land erecting hoti 

thereon — Acquisition of easements 
of snontr of site. 

In the case of a lessee of a site, 
of the house which he has built 


corporation, Karachi. 

11 BS 

S 13 —Easement of 

Requisites to he proved 
In order to claim a right 
necessity, it must be shown 


S 15 — Right of '.cay — Constructive en/oyment — 

f can he presumed — Servitude acquired for one purpose 
If can he used for another. 

The presumption of constructive enjoyment can 
o more be made in favour of a person acquiring 
isement by prescription than the presumption 
f constructive possession made in favour of a 
trespasser acquiring prescriptive title If there is a 
, grant, it is construed against the grantor but in 
hy — Rcnefit of— Right ' case 0 f prescriptive right, its extent must be measured 
and determined by the accustomed U'er. It is on 
who is also the owner this principle that a servitude acquired for one purpose 
thereon, so far as the cannor lawfully be used for another Hence where a 
' ' r — J prescription acquired a right of way on 

for himself, hts servants and carts, the 
annot be presumed to include the passage 
Nor can such a presumption be based 
tances that the houses occupied by the 
one time belonged to a common owner 
w as necessary for enjoying the tenement 
■ chased by the person claiming easement. 

it of way is not a continuous and appa- 
Thecase therefore cannot fall within 
• 13 (/), Easements Act. Nor can it be 

linii/ i>u4- presumed tnai the way is for all purposes on the ground 


An easement of necessity is one w 
property retained upon the severance 
all , it is rot one which is merely nee 


brothers, one of whom got the ground floor jind the other | ««« 


*h» plaintiffs as owners of cattle living In a 
lage base been accustomed for a long 
to make offerings when tbelr cattle ate 
lisei.e and those offerings are made at a 
ban* in a room. It does constitute a right 
iffs to continue to make those offerings. 
. . 'erma, JJ ) K *NH U SlNCH r. BaSDEO 


y.D, » 939 — 33 
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EASEMENT 
/) Abdullah Haroon v Municipal Corpora 
tion, Karachi 179 1 C 884 = 11 E s 157= 
AIK 1939 Sind S9 

Light and air — Plaintiff seeking injunction — . 

Power of Court to direct enquiry at to damages 
Where in a suit relating to an easement of light and 
a r the plaintiff seeks an injunction restrain ng the defen 
dant from interfering with his right the Court is ent tl 
ed in a proper case to order an enquiry as to damages 
even though it holds that the pla ntiff is not ent tied to 
injunction No such enquiry can however be ordered 
when the plaintiff has not proved any damage (Lobo 
J ) Abdulla Haroon v municipal Corpora 
tion Karachi 179 1 C 884 = 11 RS 157=. 


damage 

The ow ner of a dominant heritage has no absilute 


tantial damage must be a diminution of the value of the 
dominant heritage or of the utility thereof material 
interference with the physicat comfort of persons using 
the dominant heritage a material interference with the 
use of the dominant heritage in as beneficial a manner 
as it had been used before such interference An owner 
of ancient 1 ghts is entitled to sufficient light according 


EASEMENTS ACT (1882) 8 4 s 
Easements are not capable of being possessed and 
unless such rights have ri pended into prescriptive rights 
recogmred by law mere enjoyment for anything less 
than the statuto y period does not confer on the enjojer 
a right to maintain an action against a trespasser inter 
feting with his enjoyment (Radha Krtshna J ) 
Madaroo Khan v Munawar Khan 

184 I C 870 = 1939 OLE 6?7= 
1939 A WE <0 0 >261 = 
1939 OWN 992=1939 0 A 800 
Right of prtiacy 

It is the legal right of a person to open a door or an 
aperture in his own wall and that any person who 'uSers 
any discomfort or inconvenience thereby has equally a 
>n on his own 
cept of course 
been acqui ed 

I as an easement (Ran/itmal J) LIFORAJ r LADU 
RAM 1939 M L.E 150 (Civ ) 

I P wht „f r , ^_p r , „ 


it can be presumed that the right had a legal origin and 
that those using it had a right to use it (Thom CJ 
and Ganga Nath /) Ram KALI v MUNNA LaL 

184 1 C 620 = 12 RA 260 = 1939 ALJ 821 = 
1939 A WJt (HC) 515 = 1939 ED 390 = 
AIR 1939 All 586 
Right to claim — Assertion of personal claim 


had nrew n < v Mert 


snre nc performance on 
ale alleged to have 
ng the land in res 
■s cla med by h m 
iming the easement 
al right against the 
i of a right in the 


land — Nature and extent of nun*. 

There is a natural right of drainage from higher 

lands to lower lands of water flowing in the usual EASEMENTS ACT (V OP* 1882) S \~Applt 


oes not apply to 
o that Act while 
serrent (Motel y 


country but also to lands in towns The owner of the 

higher land can collect Ih 

let it out in a channel 

bund provided only that 

damage the lower land n 

the right should not be made more burdensome 
owner of the lower land than it was before 
within the right of the owner of the h gher land 
duce water which was fore gn to the land for i 
by procur ng a p pe supply or draining anotl e 
shed or water which has come artificially 
(Abdul Ghant and Smgaravelu Mudaltar 
HANUMANTHAPPA V Shauakshrappa 

17 Mys L J 123 « 44 Mya H 0 
— — — Nature of right — Enjoyment for letter I a i 
statutory period — If can confer right of action against 
trespasser 


1939 Rang 421 
— Right of way — Easement with reference to 
c ~ * d With 


S i— Right of way — Tenant of one land— If 

can aefuire upon another land of hit own 
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EASEMENTS AQT (1882).S. 12 . ASEMENTS ACT (1882), S 18. 

^ Althongh^pos«e«sion of the tenant is the possession of | that the defendant was not liable to keep the ground 


period during which the said third peron was a tenant 
of the defendant and the plaintiff should be excluded 
from the period 1 1 ’ " 

claims to have 
Verna, //) 

Prasad. 

1939 , 

AXB. 2939 All. 339 

-3s 12 and IB — Lettet of land erecting house 

thereon — Acquisition of easements by — Benefit of — Right 
of owner of site. 

In the case of a lessee of a site, who is also the owner 
of the bouse which he has built thereon, so far as the 


session of the land which is hi* site, and he would 
acquire on behalf and for the benefit of the owner of the 
«.tP (fobo, /l apduii.a Haroon v Municipal 


1 15 — Right of way— Constructive enjoyment— 
ff can be presumed— Servitude acquired for one purpose 
—•If can be used for another. 

The presumption of constructive enjoyment can 
no more be made in favour of a person acquiring 
easement by prescription than the presumption 
of constructive possession mads in favour of a 
trespasser acquiring prescriptive title If there is a 
grant, it is construed against the grantor but in 
case of prescriptive right, its extent must be measured 
and determined by the accustomed u'er. It i3 on 
this principle that a servitude acquired for one purpose 
1 cannor law fully be used for another Hence where a 
prescription acquired a right of way on 
for himself, his servants and carts, the 
cannot be presumed to include the passage 
Nor can such a presumption be based 
" ses occupied by the 

'o a common owner 
joying the tenement 
. . claiming easement. 

Moreover, right of way is not a continuous and appa- 
rent easement. The case therefore cannot fall within 


stall It is not enough, il it is shown that it is merely 
necessary to the reasonable enjoyment of the property 
(Dhatle, J ) RAM ANANDAN MARWAR1 V. RAMJ1 
BAN Marwari 178 I C 803 --SBB 140 = 

11 HP 296= ■ 

8 IS — Eatemenl cf nectts 

An easement of necessity is 
property retained upon the sever , 

all ; it is rot one which is meiel 
sonable enjoyment of that pr 
RAJLU Naidu V. Malar. 1 * 

1939 N Xi J. 297“/ 


“fj ability of owner of ground fljoi — Extent of. 

A house was originally partitioned between two 


\ S 15 — Right of way — Long user— Presumption. 

\ It is no doubt incumbent on the person claiming 
| easement to establish that fus user was as of right but 


license, it must De presumed that his user was as of 
right (Niy ogi, J.'i Rajlu Naidu v. Malar. 

I E E 1939 Nag. 580 19S9 NX J. 297= 
A IE. 1939 Nag. 197. 

■ S 18 — dfipl liability — Right to make offerings at 

a particular place — Oxners of cattle of a Village accus- 


V-D. 1939 — 33 
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EASEMENT 

/) ABDULLAH HAROON v MUNICIPAL CORPORA 
TION, Karachi 179 I C 884 = 11RS 157 = 

AIR 1939 Sind S3 
Light and atr — Plaintiff seeking snjunctson^- 


EASEMENTS ACT (1882), S 4 V 
Easements are not capable of being possessed and 
unless such rights have ri pended into prescriptive rights 
recognized by law mere enjoyment for anything less 
than the statute y period does not confer on ihe enjoyer 

7 > 


ed in a proper case to order an enquiry as to damages 
even though it holds that the plaintiff is not entitled to 
injunction No such enquiry can however be ordered 
when the plaintiff has not proved any damage {Lab? 
J ) ABDULLA HAROON v MUNICIPAL CORPORA 
TioN Karachi 179 1 C 884=h RS 157= 

AIR 1939 Sind 39 
— * Light and atr — Right of owner of dominant 

heritage — Infringement— U'hat canstitutei — Substantial 
damage 

The owner of a dominant heritage has no absilute 
right to the access of light and air to windows and aper 
tures and is not entitled to compensation by way of in 


' 1939 AW E (CO ) 261-= 
1939 OWN 992=1939 0 A 800 
Right of privacy 

It is the legal right of a person to open a door or an 
aperture in his own wall and that any person who suffers 
any discomfort or inconvenience thereby has equally a 
right to rais“ a wall or other obstruction on his own 
land against such door or aperture except of course 
where the right to open them has already been acquired 
as an easement ( Ran/itmal , J ) DFORAJ f LADU 
RAM 1939 MU 150 (Civ) 

Right of way— Long user — Presumption of It gal 

. «ri{M far the right 

Where a passage has been found to have been used 


interference with the physical comfoit of persons using 
the dominant heritage a material interference with the 
use of the dominant heritage in as beneficial a manner 


place of business So also to constitute an infringment 
of an easement of light and air there must be a substan 


of — Owner of former to dram off water on to tower 
land — Nature and extent of 

There is a natural right of drainage from higher 
lands to lower lands of water flowing in the usual j 


I and Oanga hat 
184 1 C 
1939 

ial clatm 
e it 

under the 
easement 
le of being 

I aiquireu in itspeLi 01 01 ei s m u ui u nul one s own 
But the mere tact that rhe person claiming easement 
I had oreviously filed a suit for specific performance on 
ale alleged to have 
ng the land in res 
is claimed by him 
iming the easement, 
■ al right against the 

1 of a right in the 
ight which is remote 
RAJLU NAIDU v 

Malar ILE (1939) Nag 680-1939NLJ 297 
■= A I K 1039 Nag 197 
EASEMENTS ACT (V OF* 1882) S 1 —Applt 


s Act does not apply to 
regard to that Act while 
to an easeirent {Mosel y, 
O NVUN 

AIR 1939 Rang 421 

•r-c Mr,, 1 the I ■ S 4 — Rirht 0/ wav — Easement with reference to 

med with 


later on a 
but for 
ltogether 
claimed 


Hanumanthappa V Shaoakshrappa 

27 Mys LJ 123 = 44 Mys H C E 10$ 

Nature of right— Emoyment foi lesser than 

statutory period— If can confer right of action against 
trespasser 


{Rennet 

■ ■ I Kadhay 

LaL. 1801C 621-J1R A 486 = 

1939 A WB (JI C ) 141=1938 A1J 1238 = 
AIR 1934 All 194 
— S 4 — Right of way — Tenant of one land— If 
can acquire upon another land of Ait own 
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EASEMENTS ACT (18B2).S 12 ASEMENTS ACT (1882), S 18. 

Although possession of the tenant is the possession of j that the defendant was^not liable^ to keep the ground 


put all err — PenoJ of Una* ),tf to bt excluded 

Where a common third person is a tenant of both the ' /•) 


natural existence \_toeaumon i, ( 


I 


claims toiMfe enjujeu tui. !•**»» v* «-j V "* - 

Vtrma. //) NAS1R UDDIN HaJDER v. RaGHUBIR 
Prasad 182 1.0. 452 = 12 E-A 22= 

1539 A L J 68= 1939 AWE (H C ) 129 = 
AXE. 1939 All. 339 

Ss 12 and 16 — Lessee of land erecting house 

thereon — Aequmtion of easements by —Bene fit of— Bight 
of owner oftite. 

In the case of a lessee of a site, w ho is also the owner 
of the house which he has built thereon, so far as the 
use of light or air or support for hn building is concerned, 
he i» an owner of the building and may, under the first 


t of way — Constructive en/oyment — 
■ — Servitude acquired for one purpose 

r another. 

| 1 he presumption of constructive enjoyment can 

. no more be made in favour of a person acquiring 
[ easement by prescription than the presumption 
' of constructive possession made in favour of a 
1 trespasser acquiring prescriptive title If there is a 
| grant, it is construed against the grantor but in 
I case of prescriptive right, its extent must be measured 
and determined by the accustomed user. It is on 
this principle that a servitude acquired for oue purpose 
> cannor lawfully beu«ed for another Hence where a 
1 person has by prescription acqmred a right of way on 
other’s land for himself, his servants and carts, the 
. _v. »»»«i "resumed to include *he 


RAILU NAIDU r. MALAX. 1 1* R 1939 Nag 580 = 
1939 N I- J. 297 = A I E. 1939 Nag 197. 
Ss 13, 24. 25 and 27 — Scope — Right of support 

to building— Mature of— It natural right— First floor 
and ground floor of same building belonging to different 
ouiner— Right of owner of first floor to support from 
ground floor — Right to enter upon ground floor— 
Liability of owner of ground floor— Extent of. 

a hnnto was originally partitioned between two 


shop and relations between the parties were not such as 
to indicate that the user was attributable to leave or 
license, it must be presumed that his user was as of 
right (A’o ogi.y.) Rajlu Naidu v Malar. 

IX R 1939 Nag. 680 =1939 NX J. 297= 
AXE 19S9 Nag. 197. 

3 18 — Applicability— Right to mate offerings at 

a particular place— Owners of cattle of a tillage aeeus. 
* , ' past. 

• . rners of cattle living in a 

. >s accustomed for a long 
i ■ ■ mgs when their cattle are 

\ <e offerings are made at a 

■ It does constitute an ht 
■ to mate those off 
■ ■■• ASRUSlVOB T. 
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EASEMENTS ACT (1882). 3 18 
SAHAI 1B39 A W E (H C ) S27 = 

1939 ALJ 391=AIR 1939 All S87 

S 18— Customary easement — Requisites 

To establish a customary easement the custom must 
be reasonable certain, and the user must not have been 
permissive or exercised bj stealth or force and the right 
should have been enjoyed for such a length of tin e as 
to suggest that by agreement or otherwise the user had 
become the customary law of the locality {Stone C J 
and Bose, / ) GaNPATRAO v SHEIJCH BaDAR 

1939 NLJ 216 = 183 I C 341=12 EK 56=* 
AIR 19S9 Nag 193 
ELECTION — Approbate and reprobate — Apphcabi 
lity — Question as to legality of document — Conduct of ' 
parties— Relevancy See C P CODE S 47 

— “ A ward on arbitration — Order 
tiff executing order as decree in part- 
contending that there is no executable 
against statute See C P CODE S 

— AWARD ON ARBITRATION 41 Bom L R 170 

- 'Election offence— Person having no vote in ward 
in which elect on takes place— Right to make complaint 
See BENGAL MUNICIPAL ACT, S 34 

43 OWN 1063 

— Nomination paper — Signature -Meaning- 
Candidate affixing rubier stamp impression of hit name 
address etc with hit own hand — Impression not facsi- 
mile of signature — No impression against signature 
column —If properly signed 

Where a document such as nomination paper in res 
pect of an election is required to be signed a signature 
by means of a rubber stamp is sufficient It is not I 
necessary that the stamp should be facsimile of the 
signature if the document is written in his hand Nor 


requirements and the nom nation paper is a proper 
and valid one though nothing is inserted against the 
space marked signature and though the 'tamp is not the 
facsimile of the candidate s signature If the nomtna 
tion paper is not properly signed in any sense and does 
not comply with the requirements it 
to be signed after the exp ration of t 
its being sent in. A signature I 
the date fixed cannot make it vali 
( Pngineer J) RATANSEY DaMJ 
VeRJI 184 IC 62i >— -w.il. a> ii>u>- 

41 Bom LB 524=AIR 1939 Bom 335 

What constitutes See SUCCESSION ACT 

Ss 180 AND 181 1939MWN 280 

ELECTRICITY ACT (IX OF 1910 }— of 
Electric Supply Co to demand fee for test — U P 
Electric Supply Co conditions of supply— Paras 9 
(2) and 11 — Construction 
Where a consumer intended 
smaller horse power in the 
hor«e power and wrote to I 
Co about it and asked them 

examination it was held that the company was not ] 
entitled under either Para 9 (2) or Para 11 of the condi i 
lions of supply to demand a testing fee for that purpose 
(Malta j ) Ladli Prasad Zutshi v \j P Elec 


ELECTRICITY ACT (1910) S 44 
tric Supply company ltd 

1939 A WE (H 0)417— AIR 1939 All 498 

S 2 (nl— Works — Supply line— If ‘ works 

See Electricity Act S 44 (b) and r 31 (1) 

41 BomLK 878 

S 5 (f) — Scope of — Act how far affects C P 

Code SeeC P Code Ss 60 4, and ELeCTRI 
CITY ACT, S 5 (/) 1939 ALJ 983 

* S 19 — Duty of the licensee — Infringement of 

rights of others — When justified — Licensee tf can be 
restrained by injunction from infringing 

S 19 of the Electricity Act pr manly prohibits the 
licensee from doing anything which may amount to a 
nuisance m the exercise of the powers given by the Act 
and by the license Any infringement of any 


sary i piinisuii juuuniseu uy suiute me uuiy ust 
on the 1 cen«ee by S 19 is enforceable at law There 
is noth ng in the Electricity Act to relieve the licensee 
from the liability to an act on for injunction restraining 
him from infringing the rights o' others ( Iqhal Ahmad 
and Bajtat JJ ) FAIYAZ HUSSAIN v MUNICIPAL 
BOARD AMROHA ILR 1939 All 237= 

181 1 C 961=11 BA 636 -1939 ALJ 19 = 
1938 A WR (HC)131 = AI.R 1939 All 280 
- -■ — S 21 (2) — Rule made by Khattar Electric 
Engineering and General Supply Co providing for 
minimum charge — If ultra vires 

The rule made by Khattar Electric Eng neenng and 
General Supply Co Ltd Dera Ismail Khan providing 
that every consumer shall pay a m nimum charge of 
Rs 25 per annum had not been made with the approval 
overnme t The fact that in 1936 the company 
dressed a letter to the Chief Eng neer on the 
and had received the reply that in the case of 
nsumer the recovery of the m nimum charge 
ful from the date of the contract entered into by 
lsumer with the company is no approval of the 
therefore the rule is ultra vires ( Mir Ahmed 
ka Ram v kattar Electrical Engineer 
jENeral Supply Co 11 B PeBh 66= 
181 1 C 345=AIE 1939 Pesh 8 

S 26 (6) and R 31 (1) — Relative scope— If 

conflict -with each other 

S 26 (5) of the Electricity Act deals with a case of 
" u 's supply line 

the other hand 
) contemplates 
eals placed on a 
is therefore no 
I (Wadta and 

Lokur //) Emperor® Bhagwati 

ILK 1939 Bom 496=41 Bom LR 878 = 
A LR X939 Bom 480. 

S 44 (b) — Construction — If or hi laid or connect 

ed — If to be also Works belonging to licensee 

S 44 (J) of the Ele tricity Act does not require that 
the works la d or connected up with any other works 


— S 44 (b) and R 31 (1) — Applicability— 

Worts f meaning of— Meter board— 'Removal to new 
position— Breaking of seals and extension of supply lint 
— Offence 
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ELECTRICITY RULES (1937) E 31. 

“Woiks" as defined by S 2 (*)_of the Electricity 


1939 M WN. 324=49 L.W 381- 


tion of ite meter op to its new position, his act amounts 
to an offence under S. 44 (4) of ihe Electricity Act as well 
as an oStrce under R 31(0 read with R. 122 (a) of | 
the Flectncit) Role-. (H'adta and Lekur, //) 
Emperor v BR/GVATl. ILR 1939 Bern 496 = 
41 Bern LB 878-AIR 1939 Bom 4£0 | 
ELECTEJCITY RULES ^(19S7). E 31 (1)™ 
Applicable '' 
tier— Freak 
Offeree— L • 

ACT. S. 44 ■' ■ 


“ Acquiescence as instance of estoppel. See 
ACQUIESCE!' CE. 1939 N.LJ. 156. 

Bills cf lading 1‘sued by shipping company 
witlout receiving goeds on board— Shipper raising 
norey fiom Bank on security of bills of lading and 
absconding — Gcods siezed at instance of unpaid 
vendors as rbtaired by cheating— Claim by Bank 


. E 123 —Who is liable to punishment under — 
Workman er tufirmor 

Under R 123 of the Indian Electricity Rules, it. is 


Subsequent suit on basis that there is no executable 
decree™ If barred. See C P. CODE, S 47. 

41 Bom LX 170. 
.. .* '■ nt of riihti — Proof of full under- 

ishing his right may be prevented 


EMIGRATION ACT (VII OF 1822; . . ... , ' 

&) 0 „-Workmen trying to leaie British . , - 

tor work tltevihere without Local Cournment t permit A.l tt. 1S3» A. 348. 

uon-Amstanet by proprietor of a firm m their — Standing by - Company ~ Application for 

ottem pi— Offence again, t the Act— Person mho helped allotment of iharei-Company tranfernng .hares 
then, to leaie the place guilty of cffence-Convietion of another to applicant and entering his name n 
h the trailer register of member s ai troniferec—App'icant fully 

W Where the proprietor of a Cigar Manufacturing aware of transfer and entry— Subsequent object, on after 

- - 1 — • — — * I '•*»* t* entrv gf name at transferee and to be 

r eovtnbutcncs — Suitamabihty — 

•* . ■ e name is included in the register 

a company becomes aware that 

• * . - - — ■ j n .- . 1 ...... are snrh that if proceedings are h"'ii?t'» 


r 


5*9 


THE YEARLY DIGEST, 1939 


520 


ESTOPPEL 

reason of his consent that shares shoild be transferred 
instead of being a’lotted to him he was liable to be 
Included in the list of contributories in respect of the 
shares transferred in his name and that he was not 
entitled to an order for rectification of the register of 
members ( Gentle , / ) GARLAND PETROLEUM CO 
(Madras), Ltd In the matter of. 49 L W 431= 
1939 MWN 66fi=AIK 1939 Mad 803 = 
(1939) 2 M L J 122 

Statement by tub sequent mortgagee that he would 
not enforce hie mortgage — If could estop him 


FUND LTD v RAMCHaNO flEMRAJ 

ILK 1939 Nag 357 = 1939 N 
A I B 1939 1 

EVIDENCE 
Admissibility 
Admissions 
Admission of 
Age 

Birth register 
Burden of proof 
Confession 
Criminal trial 
Document 
Expert evidence 
Map 

Panchayat namaB 

Presumption 

Proof 

Belatlonsblp 
Rlwaj 1 am 


EVIDENCE. 

A Court which refuses to accept a piece of evidence in 
the first instance has no jurisdiction to take the same 
into consideration at a later stage unless some explan a 
tion or reason can be given by the party producing the 
same Once a document i« admitted as having been 
produced at a late 'tage by a dodge or trick, there is an 
end of the matter {Wort,/) Ram KESHAN CHAMAR 
v RAMSOHAG CHAMAR SEE 736 = 

12 EP 12 = 18210 407-AIB 1939 Pat 630 
■ - Age — Statements as to in depositions— Villagers 

— Value to be attached 

’ - " * 1 hen the age is not in 

•eless in Stating their 
■ ge cannot be of such 

pa i ticular Issue tong 
■ ition of age was not 


\ B»rf% register — Entry in — Relation of entry It 

particular person — Proof of 

Where in proof of the age of a person whose age »s in 
i question an extract from the birth register is produced to 
j the effect that a child was born to the father on a certain 


Burden of proof— Omission of party to produce 

best evidence — Effect 

Parties to a suit should bring before the Conrt their 
be«t evidence, when this is not done the Court would be 
justified In concluding that it would if brought into Court, 
not support the case of the party omitting to produce it 
and in these circumstances such party cannot be allowed 
. j .... doctrine of onus of 

MOHAMMAD HUS 
41PLE 895 = 

■ LR 1939 Lah 330 
trader of— Magi s 

■ is in free atmor 
‘ by question put by 


3939 A LJ 478= A LB 1939 All 522 

Admissions— Admissibility— Rule as to 

In certain cases a witness may be asked to give parti 
culars of what a peison has said shortly after an occur- 
rence and a complaint that such a person may have made 


dence which is that statements may be used against a 
witness as admissions but one is not entitled to gi«e 
evidence of statements on other occasions by the witness I 
in confirmation of his testimony Hence, w here a dispute 
between A and B is whether A had agreed to make a 
purchase from B on a certain date, a statement in sup 
port of B's allegation in letter written by B to a third 
party is Inadmissible either In examination in chief or in 
cross examination {Lord Porter ) RICHARD GtLLlE v 
POSHOLTD 18210 27 = 11RPC 2S4‘ 

50 LW 81=41 P L™ 

A I B 1939 PC 1 

-A {mission of— Court refusing to adm 

<k tie frit mitanee — Jurisdiction to take 
conndtratlon subsequently 


■ssion of an accused 
accused that he is 
in the free atmostphere of a Court Failure to do so 
detracts from the voluntary character of the confession 
Where the police already know most of the facts record 
ed in the confession before it is recorded, that arcum 
stance takes away the force of the confessional state 


confessing accused that at any rate cannot be considered 
to be voluntary ( Abdul Ghosts and Stngaravelu 
Mudaltar JJ ) SETTY, In re 17 Mys L J 238 

Criminal trial — Special rules of evidence Set 

Cr p Code Ss 509 to 5i2 

•• Document — Police report at to loss tf—If can be 
retted upon 

It would not be safe to rely on reports about loss of 
documents on the basis of a police report and take it for 
granted It would result in potiee report* fitting in the 


1 —Admissibility and weight of 
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EVIDENCE. 

Telephony is a science or art and the witnesses’ know* 
ledge of the telephone and of engineering generally 
places them in a special position and makes them com- 
petent to express an opinion upon articles and matters 
which are largely in c«e In the department of the 
telephone and of engineering generally. The evidence 
of tbe«e witnesses is relevant and admissible as opinion 
of experts and the expert evidence of tho*e witnesses is 
entitled to very considerable weight if they hold diploma 
in telephony and engineering and al*o have great expe 
nence. {Lobo, /.) BACHRAJ FACTORIES, LTD v 
BO'lEA\ TelePJsONE CO., LTD 184 IC 36 = 

12 R S. 83 - A-1 2. 1939 Bind 215 
- — Map — Infetma'ton contained in— Value of. 

Accuracy as to the information contained in a map 


EVIDENCE ACT (1872), 8. 10. 
be correct as between them cn the one hand and their 
father and eldest brother on the other hand, it is useful 
evidence as to their relationship inter te ( Sir George 
Rankin ) CHUNI LaL v. UDAI PRAKaSH 
183 1.0 177=1939 OLE 505= 43 OWN. 1093 = 
A I E 1939 D C. 200 (P 00. 
— — ~Ritca/ 1 am — Admissibility— Evidentiary value 
of- Kattigan’s Digest— Value of See CUSTOM 
(PUNJAB)— proof. ILK (1939) Ear 475. 

Witness — L ailing ot witness to explain meaning 

of document — Permttsibility 

Generally speaking, it is not permissible to call a 
witness to explain to the Court what a document means 
unless such witness js an expert under the Evidence Act, 
It is for the Court to ascertain what the document means 





received, there is no legal presumption that It was meant J 

to be repaid The payment may 

various reasons and it is for the pe 

Court and sues for recovery of that 

was meant to be repaid. ( Phide.J . 

OUNDULAL. 

A.I E. 1939 Lah. 386 

Presumption— Revenue tale — Purchaser not I 


— S. 10 — Applicability — Past common intention — 

intention of the 
intention in the 
■ the past. (Dam/. 

[»E.*1939 Ear.*449-184 lb.146-12 E S. 90 = 
40 CrL J. 882= A. IE 1939 Sind 186. 



—Proof — Duty of plaintiff — If can succeed merely ments made to the police. S. 10, Evidence Art, W A 
the defects of the defence. I avoid In appropriate cases the operation cf either 8 2S 

succeed merely by ^ c - wJkAf ' ^ 


prove his own case. {Marsh, S.Af. and fif, 
ACHHAIAR V SHEO PRASAD 

1939 ALJ (£ 
1939A.W.E (BE) 71=1931 
— Relationship— Suit by ttoo brothers 


tooting j enee to o, 


•••.*. F.M- 
•l : 0.145- 
1 Ulnd 186. 


that they and ether members form tmnt family. * ^ J S 10 of the Evidence Act i* tptSt comprthetulre. J» 

’ * 1 1 " fc der* adro*-" 
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EVIDENCE ACT (1872), S 11 
13 to give satisfactory evidence to show a common par 
pose The existence of the assent of minds which is 
involved in a conspiracy may be and from the secrecy of 
the crime usually must be inferred from the proof of 
facts and circumstances which taken together apparent 
ly indicate that they are merely part of some complete 
whole {Rachhpal Sing' *' " " ' — " 

PEROR 18 

1939 A CrO 98-1 
1939 A WE (HC 
--3 11 — Scope — If sub/ect to S 32 
S 11 of the Evidence Act must be read subject to the 
other provis. ons of the Act and a statement not satisfy 
mg the conditions laid down in S 32 cannot be admit- 
ted merely on the ground that if admitted it may pro 
babilise or improbabilise a fact in issue or a relevant 
fact (y aradachanar and Abdtir Rahman JJ ) 
Sevugan Chettiar v Zamindar or Sivaganga 
1939 M W N 841 

Ss 11 14 and 15 — Scope— Similar acts — 

Admissibility in evidence 
Except as evidence of intent 
transa tions is inadmissible ir 
and 15 of the Evidence Act 
relates to the nature and char 
inadmissible under S 11 of tht 

Chant and Stngoravelu Mudaltar JJ ) SETTY In re 
17 Mys L J 238 


governed by a particUr school of Hindu law is admisn 
blem evidence under S 11 of the Fvidence Act only if 
he is a member of a connected family (ir) a family 
which had de cended from the same stock from which I 
those parties descended and not when he is neither an 
agnate nor a relative of theirs ( Milter J ) SUKDEB 
CHARANjANAr MRtTUNJOY PAL 43 0 W N 395 

S 13 — Instances post litem — Admissibility 

Under S 13 of the Evidence Act instances in which 
the right of custom is claimed recognised or exercised , 


'Ss 13 and 43 — Judgment tot inter partes — 

Finding in and reasons for decision — Relevancy of 

Although a judgment in a previous case not inter 1 
paries may be admissible under the pros isions 
and 43 of the Evidence Act as establishing a 
transaction, that is the decision arrived at th 
upon which the judgment was founded are no p» » 
transaction and cannot be 
finding of fact there come to 
itself be relevant evidence 
SANVEERANGOUDA V Basa 

12 BB 161—41 Bom L R 561 = 
A IE 1939 Boa 31S 
■ -3 13 — Judicial decisions — Value— Constdera 

lions 

S 13 of the Evidence Act makes admiss ble particular 
instances in which the custom is claimed recognized or 
exercised Ordinarily and in the absence of special 
circumstances a judicial decision in recognition or 
denial of a custom is good evidence in proof thereof 


EVIDENCE ACT (1872) S 17 

decree as a piece of evidence is great ( Ntamatullah and 
Bat pat, JJ ) Mahadeo V Baleshwar Prasad 

1939 A Ii J 708 = 1939 AWE (HO)67l= 
1939 ED 493 = A I K 1939 All 626 
— -S IS — Post litem juigm‘nts — Admissibility 
Judgments subsequent to the suit in which they are 


vidence 


670 = 

AIR 1939 Lah 152 
3 13 — Proof of custom— Judgment not produced 
— Judge s recital about it — Admissibility 

In order to prove the existence or non existence of a 
parti ular custom it is only judgment that can be pro 
duced as an instance But if such judgment is not pro 

reli ■■ 


S 13 — Transaction — Document relating to 
* n at being 

adjacent to 
admissible 
etion in so 

far as it evidences an assertion or recognition or denial 
of the right contained therein the description in such 
is situate in a particular 
made admissible under 6 
il with the property is not 
on the existence of that 
property within the village ( Varadachartar and Abdur 
Rahman //) SEVUGAN CHETTIAR v ZAMINDAR OF 
SIVAGANGA 1939 M w N 841 

— S IS (b) — Asserted — Meaning of —Verbal 

statement not amounting to and not accompanied by any 
act — Admissi bility 

The word asserted ’ in S 13 (b) of the Evidence Act 
includes both a statement and enforcement by act The 
evidence tendered under this section need not necessarily 
be evidence of acts done but a verbat statement not 
act would 
{Venkata 
RAJAH or 


1939 M W N 325 =49 L W 409= 
AIR 1939 Mad 432 = (1939) 1 M I* J 602 
■S 15 — Scope —Hearsay evidence or evidence of 


Hs cogency or weight and it is the duty ot me jucigem 
a sessions trial to point out to the jury the facts in 
favour of the accused as well as the facts against him 
{Davis J C and Lobo J) SHEWARAM v EMPEROR 
184 I C 474=12 E S 107=AIR 1939 Sind 209 


S 17 — Admissions — Value— Considerations 

The value of admissions must depend upon the cir 
cnmstances in which they were made and possible 
motives for incorrect statements by interested parties 
J The nature of the facts admitted 
nt to be considered If the fact 
n the personal knowledge of the 
here is no evidence of convincing 
ing its value is considerable If, 
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EVIDENCE ACT (1872), S. 20. 


on the other band, the fact admitted is an Inference 
from evidence and circumstances, the weight of admis- 
sion may be very little. A general allegation by an 
interested party as to the existence or non-existence of a 


EVIDENCE ACT (1872), S. 27. 

Lakshmi 


S. 20 — Applicability — Agreement to abide by 

statement of specified person. See C. P. CODE, SCH ll, 
PARA. 15 1939 A W.R, (HC)7. 

S. 21 — Ad mission — Effect on burden of proof. 

When theie ts an admission by a party, the burden of 
proof shifts and it is for the party making the admis 
sion to explain it away . ( Zia-ul-Hasan and Hamilton, 
J/.) Dukhharan Nath r. commercial Credit 
CORPORATION LTD 1939 O W N. 1114 = 

12 RO. 125 = 184 10 521 = 1939 O.LR 630 


' n ‘ —Scope — Statement by accused 

mng by police leading to dis- 
■ ' tilsty. 

s charged with murder, made a 
to the Superintendent of Police, 
which led to the discovery of a bill hook which the 
accused said was the weapon used by him to kill the 
deceased ft was admitted that for four hours on the 
night before and for two hours on the morning on which 
he made the statement, the Superintendent of Police 


ide, 


no rule about the relevancy of evidence in the Evidence 
Act is affected by any provisions of the said code. 
The admission of guilt in an application presented to a 
Magistrate is admis-ible under S 21 of the Evidence Act 
It doe» not become irrelevant under S 24 or S 25 of the 


1 


— S 24 — Admimon of confessions — Duty of Court. 

Before admitting confe«sions it is duty of the Judge to 
satisfy himself that there has not been any inducement 
of the nature described in S. 24 of the Evidence Act. If 
the circumstances are such as to raise a strong suspicion 
In bis mind that the confession has been induced by 
threats or promises of the nature described in that 
section, then the confession ts irrelevant. It is not 
neceisary for the defence to establish conclusively that 
there was such inducement or threat It is sufficient if 
the circumstances afford reasonable grounds for behev 
ing that there was such an inducement or threat 
( Henderson and Sen, J / ) MOHSENA KHATUN v. 
Emperor 18110 222=40 CrLJ 880 = 

12 R C 214 = 430 WN 893 = AIR 1939 Dal R10 


I he made the statement. 

I was questioning him 
> Held, that this was a flagrant .violation of the Madras 
Police Executive Orders, and that the statement of the 
accused was not a voluntary statement and could not be 
admitted as it was ruled out by S. 24 of the Evidence 
Act, although the evidence regarding the production of 
the bill hook alone could be admitted in evidence. 
(.Burn and Stodart, /J.) P API *H t. EMPEROR. 

1939 M.W.N. 1134 = 50 L W. 742. 

Ss 25, 26 and 27 — ‘Confession’ —Meaning of. 

No statement that contains self -exculpatory matter 
can amount to a confession, if the exculpatory state- 
ment is of some fact which, if true, would negative the 
offence alleged to be confessed. A confession cannot be 
I construed as a statement by an accused "suggesting the 
inference that he committed 1 the offence {Lord Atkin.) 

I NARAYANASWAMY V. EMPEROR. 

1939 All E R 396 =43 O.W N. 473= 
1939 A.W P. (P 0 ) 35=49 L W. 349 = 
180 I C. 1-1939 OWN 282 = 1939 A Or-C 49 = 
66 I A. 66 = 18 Pat. 234=1939 O.L P. 131= 
1939PWN 205 = 20 PL T. 265 = 
1939 AIJ 298 = 69 OLJ. 273= 
ILR (1939) Kar. 123 (PC.) = 41 P.LR 272= 

5 BR 449 = 40crL J 364=41 Bom LB. 428 = 
11 RPC 166=1939 MWN 185 = 
A IS.. 1939 P C 47 = (1939) 1 ME J. 756 (P 0.) 

- S 26— Extra judicial confession— Reliance upon. 
See Evidence ACT, Ss. 27 AND 26. 

1939 A L J. 732. 

— — S. 27 — Conftnional statement leading to disco- 
very — Psttmblc having no connection with discovery — • 


tha 

fession is false, the Court must accept or reject the con j 
fession as a whole and cannot accept only the inculpatory 
element while rejecting the exculpatory element as I 
inherently incredible. (.Young, C.J. and Sale, /.) 
KALA MOHAMMAD AKBaR v. EMPEROR. 

AIR 1939 Lah 534 
■S 24 - — Person in authority — President of Village 
Vigilance Committee— Confessional statements made 
to — Relevancy, 

The president of a Village Vigilance Committee is a 
person in authority within the meaning of S. 24 of the 
Evidence Act and confessional statements made by an 
accused to such a person are irrelevant. ( Burn and 


is the general rule, and the latter rule does not derogate 
from the former. Therefore statements made by accused 
persons to the police after their arre«t, and admissible 
under S. 27 of the Evidence Act are admissible in 
evidence against them and are not excluded by S. 162, 
Cr. P- Code. (Burn and Stodart, JJ ) MORRANNA V. 
EMPEROR. 60 L.W. 423=1939 M WIT. 877“ 
AI.R. 1939 Mad 840 = (1939) 2 M.LX 635. 

-B. 27 — Scope-Statement by accused falling 
under S. 162. Cr. p . C de. leading to discovery of {acts 
— Admissibility . _ 

Statements made by an a-cused to a Police Officer in 
the circumstances provided for in S. 27 of the Evidence 
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EVIDENCE ACT (1872), S 11 
is to give satisfactory evidence to show a common pur 
pose The existence of the assent of minds which is 
involved in a conspiracy may be and from the secrecy of 
the crime, usually must be inferred from the proof of 
facta and circumstances which, taken together apparent 
ly indicate that they are merely part of some complete 
whole (Rachhpal Singh /) BHOLA NaTH v EM- 
PEROR 184 I 0 191 = 1939 A LJ 785 « 

1989 A CrC 98-12R.A 189 = 40 CrLJ 856- 
1939 A W R (HO; 461 = A I R 1939 All 567 
——3 11 — Scopt — If subject to S 32 
S 11 of the Evidence Act must be read subject to the 
other provisions oi the Act, and a statement not satisfy 
ing the conditions laid down in S 32 cannot be admit- 
ted merely on the ground that, if admitted it may pro 
babtlise or improbabilise a fact in i«sue or a relevant 
fact ( 'Varadacharjar and Abdur Rahman JJ ) 
SEVUGAN CHETTIAR V ZAMINDAR OF SlVAGANGA 
1939 M W N 841 
■Ss 11 14 and 15 — Scope— Similar acts — 

Admissibility in evidence 

Except as evidence of intention evidence of similar 
transactions is inadmissible n J 

and 15 of the Evidence Act 
relates to the nature and char 
inadmissible under S 11 of th 
Chant and Stngaravclu Muda 

■ '“3 11 — Statement by person that certain law j 

govern! parties — Such person neither agnate nor relative 
—Admits! biltty 

A statement by a person that certain parties are 
governed by a particlar school of Hindu law is admis'i 1 
ble in evidence under S 11 of the Evidence Act only if 
he is a member of a connected family (» e ) a family 
which had descended from the same stock from which 
those parties descended and not when he is neither an 
agnate nor a relative of theirs ( Mitter J ) SUKDEB 
Charan Jana v mritunjov Pal 43 0 W N S95 
S 13 — Instances post litem — Admissibility 


( EVIDENCE ACT (1872) S 17 
decree as a piece of evidence is great (. Niamatullah and 
Ba) pat, JJ ) MAHADEO v B A LESHWAR PRASAD 

1939 A LJ 708 =1939 A WR (HC)671 = 
1939 RD 493= A I R 1939 All 626 
~ -5 13 — Post litem judgments — Admissibility 

Judgments subsequent to the suitm which they are 
relied on as evidencing the particular transaction or in 
stances in dispute are not admissible m evidence 
(Skcmp, J ) DaSONDHI v MILKHI RAM 

181 1 C 703 = 12 RL 878=41 PLE 670 = 
AIR 1939 Lah 152 
S IS — Proof of custom— Judgment not produced 
— Judge's recital about it — Admissibility 

In order to prove the existence or non existence of a 
partrular custom it is only judgment that can be pro 
duced as an instance But if such judgment is not pro 
duced a Judge s recitals about such judgment cannot be 
relied on (Stemp /) DaSONDHI v Milkhi Ram 
181IO 703 = 12 RL 878-41PLR 670 = 
AIR 1939'Lah 152 

1 — S 13 — Transaction — Document relating to 
property adjacent to suit land — Description as bang 
~ * * ‘ missiblhty 

with lands adjacent to 
netimes be admissible 
as a transaction in so 
recognition or denial 
he description in such 
document that the property is situate in a particular 
village is not part of what is made admissible under S 
13 when the right to deal with the property is not 
necessarily dependant upon the existence of that 
property withm the village ( Varadachariar and Abdur 
Rahman JJ~) SEVUGAN CHETTIAR v ZAMINDAROF 
SlVAGANGA 1939 MWN 841 

— S IS (b) — Asserted — Meaning of — Verbal 

statement not amounting to and not accompanied by any 
act — Admissibility 

The word ‘ asserted ' in S 13 (b) of the Evidence Act 
includes both a statement and enforcement by act The 


lions 

S 13 of the Evidence Act makes admissible particular 
instances in which the custom is claimed recognized or 
exercised Ordinarily and in the absence of special 
circumstances, a judicial decision in recognition or I 
denial of a custom is good evidence in proof thereof j 


(Daws, J C and Lobo J) bHEWAKAM 
184 I C 474 = 12 RS 107=A1R 19 


E.MREKUK 

) Sind 209 


• S VJ— Admissions— Value— Considerations 

The value of admissions must depend upon the cir- 
cumstances in which they were made, and possible 
motives for incorrect statements by interested parties 
The nature of the facts admitted 
nt to be considered If the fact 
n the personal knowledge of the 
here is no evidence of convincing 
- ing, its value is considerable If, 
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EVXDRN CE ACT (1872), 3.20. 1 EVIDENCE ACT (1872), S 27. 


on the other hand, the fact admitted is an inference 
from evidence and circumstances, the weight of admis- 
sion may be very little A general allegation by an 
interested party as to the existence or non-existence of a 


A.IR. 1930 AU 626. 

3 20— Applicability— Agreement to abide by 
statement of specified person Set C. P CORE, SCH II, 
PARA. 15. 1939 A.W.R (H 0 ) 7. 

‘S 21 — AJm 1 limn — Effect on burden of proof 

When there is an admission by a party, the burden of 
proof shifts and it is lor the party making the ad mis 
sion to explain it away (Zia-ul-Haun and Hamilton , 
//.) Dukhharan Nath c. Commercial Credit 
Corporation Ltd. 1939 O W.N. 1114= 

12R.O. 125 = 18 f LO 521 = 1939 O.L R. 630 
" 1 Ss 21,21,25— Relevancy of extdcncc — If affect 

ti by Cr.P. Code — Admission of guilt 1 n application to 
,1/ j gilt rate — Ad mu till h ty — Reitz ancy. 

Unless u is so specifically stated in the Cr. P. Code, 
no rule about the relevancy of evidence in the Evidence 
Act is affected by any provisions of the said code. 
The admission of guilt in an application presented to a 
Magistrate is admis-ihle under S 21 of the Evidence Act. 
It doe> not become irrelevant order S 24 or S 25 of the 
> ' 


■ "S 24 — -Admission of eonfeittont — Duty of Court. 

Before admitting confessions it is duty of the Judge to 
satisfy himself that there has not been .any inducement 
of the nature described in S. 24 of the Evidence Act If 
the circumstances are such as to raise a strong suspicion 
in his mind that the confession has been induced by 
threats or promises of the nature described in that 
section, then the confession is irrelevant. It i< not 
necessary for the defence to establish conclusively that 
there was such inducement or threat. It is sufficient if 
the circumstances afford reasonable grounds for believ 
ing that there was such an inducement or threat 
0 Henderson and Sen, //.) MOHSENA KHATUN v. 
Emperor _ _ _ __ 1811 0.222=40 Cr.L J. 880 = 


Lakshmana Ran, JJ.) SaTHaLAVADAN v. EMPEROR 
183 LO. 561=40 Cr.L J. 809 = 12 R M 314 = 
1939 M.WN 341 = 40 LW 622= 
A.I R 1939 Mad 515. 
* Ss 24 and 27 — Scope — Statement by accused 
after persistent questioning by police leading to dis- 
covery of fact — Admissibility. 

The accused, who was charged with murder, made a 
statement on a morning to the Superintendent of Police, 
which led to the discovery of a bill hook which the 
accused said was the weapon used by him to kill the 
deceased It was admitted that for four hours on the 
night before and for two hours on the morning on which 
he made the statement, the Superintendent of Police 
was questioning him 

Held, that this was a flagrant violation of the Madras 
Police Executive Orders, and that the statement of the 
accused was not a voluntary statement and could not be 
admitted as it was ruled out by S. 24 of the Evidence 
Act, although the evidence regarding the production of 
the bill hook atone could be admitted in evidence. 
{Burn and Stodart, JJ ) PAPIAH v. EMPEROR. 

1939 M.W N. 1134 = 50 L W. 742 

Ss 25, 26 and 27— 'Confession' —Meaning of , 

No statement that contains self exculpatory matter 
can amount to a confession, if the exculpatory state- 
ment is of some fact which, if true, would negative the 
offence alleged to be confessed A confession cannot be 
construed as a statement by an accused "suggesting the 
inference that he committed ’ the offence. (J.ord Atkin.) 
NARAYAN VSWAMY V EMPEROR. 

1939 A11E.R 396=43 0. W.N. 473= 
1939 A.W R (P 0.) 35 = 49 L W. 349 = 
180 IC. 1=1939 OWN 282 = 1939 A CrO 49 = 
66 I A. 66 = 18 Pat 234=1939 O.LR 134=. 
1939 P.W N 205 = 20 P.L T. 26B = 
1939 AU 298-= 69 C L J. 273 = 
HE (1939) Kar. 123 (P.C ) = 41 P.LR 272= 

5 BR 449 ■= 40 Cr L. J. 364=41 Bom.LR 428 = 
11 RPC 166=1939 MWN 185“ 
A.I.B. 1939 P C. 47= (1939) 1 M L J. 756 (P 0 ) 
—— 8. 26— Extra-judicial confession— Reliance upon. 
See Evidence Act, SS. 27 and 26. 

1939 AX 3. 732. 

3 27— Confessional itatement leading to disco- 
vert — Pre smile iavinr no connection wcfA discovert — 




* he prestden* "* a V vr~*i — ™ •' *•*— • • * -7 of facts 

person In authe a . , 

Evidence Act . . « -Officer* 

accused to sue! ■ ■ . ■ , ■ . . F- • 
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EVIDENCE ACT (1872), S 27. EVIDENCE ACT (1872), S SO 

Act, have been treated, as a matter of unquestioned 3 27 — Stale mint under— If to be voluntary — 

— ... t- *" n J — Sle in evi Induced statement— Admissibility and uie of 

made to an There is no reason why the general rule thataconfes 


given effect to, S 162 Cr P Code havir 


S. 30 — A l me subtlety of confession by Co accused 

— Principle underlying— Confession if should be of the 
same offence 

20 P L T 420= A IE 19S9 Pat 677 The principle on which the confession of one accused 
— — S 27 — Scope— Statement oy accused to police is used against another is that self implication is suppos- 
admissible under — If t l • ‘ ** n ** J «-*•“- <• — « - «« * 1 -* 1, ** 4l -“ •>*"— 

Cr. P Cede, S 1(2)-* 

S 162, Cr P Code, 
statements made to a 
admissible under S 27 
ing Information in const 
been discovered But 5 
ments which are ademss 
Act S 27, Evidence 
meaning of S 1 (2) of 
derogated from by the 
Cr P Code ( Burn 

THEVAR, In re I LB (1939/ Mad 947 

184 IC 693 = 12 EM 469 = 1939 MWN 1000 

HITTO Gift— A TP RAC 


I S 30— Confession by accused before inquiring 

Magistrate and implicating co accused — Admissibility 


ignored (Z> R Mormon 1 EMPEROR v BhaCHU (1939) 2 M L J 202 

Nath 1939 A M L j 66 S Z0— Confession of co-aceused— Evidentiary 

S 27 — Statement leading to discovery — Proof of value 

—Actual words of accused— Necessity to prove A confession of a co accused cannot be the main 

It is true that the statement of an accu«ed person evidence in a case but it is the weakest possible kind of 
falling under S 27 of the F J * 1 * J ‘ * — *■ u - L -> J “ " ? 

it is admissible, be proved 
accused It is not enough 

gave Information to the pc 1 

” 4 " * » .l l„ — ii,ed gave Dunklcy JJ ) AH PHUT v THE KINO 

that the A lit 1939 Kang 402 

{Rally, S 30 — Confession of co accused— Evidentiary 

’ 4 ■ ERAPPA talue 

17 Mya L J 168 The evidential value of a confession made by a 

Ss 27 and Statement to police leading to co accused Is not very high But the confession receives 

discovery — Admissibility — Extra judicial confession — confirmation when it leads to the arrest and identifi 
If can be relied upon cation of the other accused {Slemfi and Beckett, JJ ) 

Where as a result of certain statements made to a ISHAR SINGH v EMPEROR ILE (1939) Lah 67 => 
Sub Inspector of Police by the accused while in police 41PLK 424 

custody, a spear head and a lathi were recovered from - S 30 — Confession — Use against co-accused— 

the respective places where they were said to have been Extent 

secreted by accused, such statements to the police A confession by an accused may be taken into const 
officer are admissible In evidence under S 27 of the deration as against a co accused under S 30 of the Evi- 
Evidence Act in a trial of the accused for an offence deuce Act It does not stand on the name level as sub- 
under S 302 I P Code ^ - - * - « ■>. — »• 4 - »- -sed to supplement the 

the value of extra judicial an d Pollock JJ ) 

and where there is no otbe *84 5 ^ 

, • . r<=1939 NI J 442 = 

A IE 1939 Nag 296. 

, racted confession of co accused— Ad- 

• ■ ■ of— Limits to— Duty of Judge to 
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EVIDENCE ACT ’1872), S. 30 
It Is not the law that the oonft<sion of one accused can 
never be used again't his fellow-accused if it has been 
retracted by the accused who made it. If the Court is 
convinced that the confession was made valuntarily at 


EVIDENCE ACT (1872), S. 32. 

S. 32 (1) — “Circumstance! of the transact tot ”- — 

Meaning of — Admissibility of statement — Condition 
of. 

A statement falling under S 32 (1) of the Evidence 


of any Lind against the other accused. If there is evi- 1 to his reasons for 


S 30— Statement of accused talen under S. 164,1 actual fatal dose 

Cr. P Code -Admissibility against eo accused | transaction which 


so proceeding or that he had been 
rson to meet him, or that he 
would each of them becircum* 
and would be so whether the 
was not the person accused, 
it indeed be exculpatory 
The “circumstances of the 
me proximate relation to the 
as for instance, in a case 
he) may be related to dates 
nee from the date of the 
The "circumstances" are of the 
resulted in the death of the decla- 


of his tram guilt implicating at the same time the person 
against whom it i» sought to be used The reason is that 
an admission of one's own guilt operates as a «ort of I 
sanction, which to some extent, takes the place of oath, ; 
and so affords some guarantee that the whole statement 
is true. {Nava! Kt short, C J and Pan/itfnal, /,) 
S*RKAR v. POONAMSING 1939 MLB 19 (Cr.). 

s 31 and Agra Tenancy Act (1926), S 44— 
Admissions— Value of— Admission of tenants' status — If 
bars suit under S 44 of Agra Tenancy Act 

Admissions under S. 31 of the Evidence Act are no 
doubt, not conclusive proof of the matters admitted, but 
they may operate as estoppels Where in proceeding 
under S ]06 of the Agra Tenancy Act the landholder 
has admitted the status of the tena • * " 1 

suit under S. 44 against the same 
M.) ShvrdMahesh Prasad Sin 
Ham. 1939 ED 299 = 1939 / ■ . 

S 31 — Interpretation of 

What S 31 of the Evidence Act means is that an 
admission, unless it amounts to an estoppel is not con 
elusive as against the maker, as it is open to him to prove 
that it was made under a mistake of law or fact or that 
it was made under threat or inducement ( Ba U, J) 
The King v Saw min 1939 Rang.L B 97 = 

182 IC 705-40 CrLJ 691 = 12RB 25= 


Where the age of a witness is given in the paper c< 


4oU vv N 4u-iajsA «* st vs C, / «>«>— 
49 LW 349 = 18010 1=1939 O.W N 282= 
1039 A Cr C. 49 = 1939 M W N. 185- 
66 IA 66 = 18 Pat 234 = 1939 OLE 134 = 
1939 P W N 205 = 20 Pat.L T. 265 - 
1939 ALJ 298 = 60 OLJ 273 = 
ILE (1939) Kar 123=41 P.LE 272 = 
5BE 449 = 40 CrLJ 364=41 Bom LE 428 = 
11 EP 0. 166 -A IE 1939 P.C. 47= 
(1939) 1 M.L J 756 (PC) 

S 32 (3) — Statements against snlersit in cancel 

led soil l— Admissibility 

Where in a cancelled will the testator has made a 
statement in the interests of other persons, his ^sons. 


S 32 (3) — Statement against interest — Meaning 

of — T est 

The sanctity attaching to a statement by a person who 
is dead on the ground that it was against his interest to 
make it must depend upon the measure of that interest, 
and when it appears that the statement was probably to 
the immediate interest of the person who made it, the 

t — -i... — • — - 1. — -«* his interest does 

1. (.Vans, J C. 
■ ■ ■ r HCADAS 

: ' ' r = 12R.S. 41 = 

A IE. 1939 Sind 145. 


■ ■■ Mri- 

*'<■■■ N.395. 


Y.D 


'939—34 
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EVIDENCE ACT (1872), S. 32 

S 32(3) — Statement^ tf against interest — How 

determined 

Under S 32 (3) of the Evidence Act, m order to 
determine whether a certain statement is - * * 
pecuniary or proprietary interest of the perse 
it, we must look to the statement itself and r 
nature of the transaction in the course o 


EVIDENCE ACT (1872), S 35 
committing Court and is presumably admitted under 
S 33 but there is nothing on record to show that such 
evidence comes withm the terms of S 33, the bare 


tness tn 

ceding — 


12 BP 235 =2“ *" 0 "7 1 
- S 32 (5) — Scope — Statement as 



u . the 

latter made an averment in tne written statement to the 
effect that K was understood to have taken a b-iy H 
son of L who is a gnati and a cousin brother * of A" in 
adoption •? died pending the suit and the present plain 
tiff wa s brought on the record as the legal representative 
as a legatee under the will of S He adopted the written 


issue between them (Venkataramana Rao, CHENDI 
KAMBA V VlSWANATHAMAYYA 

49 LW 273 = 1939 MWN 275= 
A IE 1939 Mad 446 =(1939) 1MLJ 227 
-S 33 — Evidence of person whose presence cannot 
be secured — Admissibility — Duty of Court to record 
finding 

annot be found 
4ct there must 
exertion had 
* of the process 


was a next reversioner or whether there were nearer 
reversioners than the plaintiff 

Held' that the statement made uy the plaintiff in the ( 
prior «uit adopting the statement of S 
as a legatee under the will of A 1 and he 
missible in the present suit brought by 
reversioner, but that the statemenc of .S' 
was admissible under S 32 (5) of the Evidence Act as 
■S’ was a person having special means of knowledge and 
it was made ante litem motam so far as L being a gnati 
ol K was concerned [y enkataramana Rao, J ) 

CHENPIKAMBA V ' IStVANATHAMAYYA 

1939 MWN 275 43 L W 273 = 

A IE 1939 Mad 416= (19391 1 M L J 227 


34 — Accounts— Rokar bahi — Blank spaces left 
tn different places — Endentiary value 

Where a number of blank spaces are left in the rokar 


S Si— Bait entries — Presumption 

There is no presumption of correctness attaching to 
the entries in the bahts ( Addison and Ram Ball JJ ) 
Ahmad Din Allah Ditta v PaRTap Singh 

41 PEE 373=AIE 1939 Lab 438 
- -S 34 *— Entries in books of account — Value of 
, The rile that plaintiffs’ owe. statement on. oath in 


Weston, J ) HOLLARAM v DwarKadaS 

ILK (1939) Kar 573=183 10 67= | 
12 ES 41= A 1 B 1939 Sind 145 
3 32 (6)— Pedigree — Uniformity tn teteral \ 
pedigrees — Presumption 

Where there are a number of pedigrees put m by the | 
direct an xstors of parties to the case and they are , 
always the same, a fact which can ’ ’ ' 

There Is a design in the way they 
design can only have been to gi 
(Hamilton /) JADUNaTH Si 
Singh 178 1 c 95o= 

11 BO 127 = 1939 0 A 2=AXR 1939 Ondh 17 

S 33 — A t million fit deposition under — Bare 

statement — -If sufficient 

Where the deposition of a witness Is recorded by a 


along with the plaint The tendency on the part of 
creditors to base their claim solely on entries in Kbata 
Baht Is to be strongly deprecated ( Ram it mat /.) 
PUKHRAJ v GANESHMAL 1939 MLR 216 (CIV ) 

• 3 35 — Birth and death register— Entry in— 
Relevancy and admissibility 
S 35 of the Evidence Act makes the entries in the 


— Aimtssibiltty and value 

I An entry In the Register of Towers of attorney main- 
| tamed by the Registering officer under the Registration 
I Act, is undoubtedly relevant under S 35 of the Evidence 
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EVIDENCE ACT (1872), S. 55. ] EVIDENCE ACT (1872), S. 43 

Act to prove the contents of the power of attorney The | An entry made a considerable time ago by the patwan 


PATTU KllMARI t, NIRMAL KUM.tR. 

43CWN. 907 = 70 C.LJ.6=AI R. 1939 Cal. 669. 

— S 35 — Kkanapun officer— ■Decision in settle- 

mint proceeding: t — Admission of parties contained m — 
Admissibility. . 

In a suit to eject the defendants on the allegation that 
the* were under raiyats of the plaintiff, the defendants 


of — Order granting letters of administration on condi- 
tion applicant executes bond — Effect of. 

The words ‘ final judgment, order or decree” used in 
S. 41 of the Evidence Act in reference to the Probate 
Court means the judgment, order or decree of such a 
Court by which the grant is actually issued to the 
propounder or applicant, for It is only the grant which 


»iu aimeaeu on cuuimiuu mat lie eietuies me usual 
bond is not a final judgment, order or decree in the 
above sense That order can be relevant, if at all, under 
S 11 or 13 of the Evidence Act and the Court might 


Upon lie question nh.lher » Utnkd», «„ .co„v„l dSl" hritaU'iSK 

B in rent so far as the status and 

er is concerned The decision is 
'erson w ho was not a party to that 
. . YOOSAF SAGAR AfcDULLA v S. 

Amar Krishna narain Singh I a - tLLORA - A.I R 1939 Sind 319. 

1939 0 LB 553 = 18310 662=12RPC 73= -s XL— Judgment m’rem— Judgment of foreign 

6B.B,1 = U CWN 66= I Court declaring party to be adop'ed son of Hindu widow 
AIR 1939 PC 219 (PC) , — If binding in suit relating to immaable property m 

3 35 -'Official register*— Book of copies mam 1 British Indian Court —Rule— Jurisdiction of domicile 

tamed in Collector's office containing copies of communi I Court 

cations sent by Collector to subordinate officers -If off A foreign judgment declaring that a person l, the 
ciof rtgiaur or public document— Certified copy of book \ adopted son of a Hindu widow is binding on the Courts 


A certified copy of such a document is clearly inadmissi 1 declaration of status by a foreign Court m a matter of 
ble in evidence, and should not be rejected as being a | Succession to^ movable proper tyjn British India becanse 
Copy of a copy, {b'aradachartar and A " ' ‘ 1 1 

JJ ) Sevugan Chettiar v . Zaminc 
GANGA. 19SC ■* 

3 35 — Relevancy of patta — Lea * 

Wards— V isible indications of offfeta 

though not proied. ■ • 

Where a lease printed in the form 1 

* L - *- ’ •- l within its territory as being analogous to a judgment «<* 

rem. ( Lea h,C J and Mad hoi; in Nair, /) N'aTA- 
raja Piujd i> Subbar ay a Chettiar 

ILE (1939' Mad. 607 = 
49 L W. 287 = 1939 M TV N. 180 = 
. A I.R 1939 Mad 693 = (1939) 1 M L J. 499. 

' S 43 — Admissibility of / ud gments-—Law as to. 

S. 36 — Reienue records— Entry made by pat- 1 A judgment is not admissible to proie the truth of the 

wan in milage papers I fact which it states, nor is any fact s‘ated as part of th» 
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EVIDENCE ACT (1872), S 43 

reasoning in arriving at the fact in issue evidence ©f the 
truth of that fact But in ca«es where the right of a 
party has already been concluded by previous judgment 
that fact can be proved bj the production of the judg 
ment, since the existence of that judgment it'elf is 

relevant (Stone, C J c J •" 1 * *' 

JAGANNATHDAS l ■ *. 

1938 N D J ■ ■ ■ ‘ 

• * B 43 — Decision t 

found tncorrtct — Plea of fictitious rental nt another 
suit — Admissibility of the other decision 

Where the recorded rent has been found to be incor- 
rect in one particular case then in a similar case of the 
same tenant where U is pleaded that the recorded rental | 


1039 AWE (BE) 161 
' ' 1 *S 4.5 — Medical cudtnct as to age — Value — If 

amounts to legal proof cf age 

Though a doctor is in a better position to form an 
opinion about the age of a per'on than a layman bis 
statement is no more than an opinion and could not 
amount legal proof of the age of the person concerned 
(Ismail and Mull a JJ ) EMPEROR v QUDRAT 

1939 A WE (HO) 693- 1939 ACtC 161- 
1939 A LJ 9S0=AIB 1939 All 708 

-S 47 — Scope — If contemplates production of copy 

of document 

When a question has to be decided as to the person 
by whom any document was signed or written then 
according to b 47 of the Evidence Act the opinion of 
any person acquainted with the handwriting of the per 
son by whom it is supposed to be written or signed is a 
relevant fact But the section contemplates only the 
production of the original document and not a copy of 
it (Mehta /M) Bharat Singh v Pathak Har 
SaHAI 1939 ED 105 = 

1939 AWE (BE) 167 

— S 49 — Unregistered deed of gift— Admissibility 

to prove collateral purpose 

Where a deed of gift contains an agreement Iransferr 
Ingoneghumaon of land tothe donee and also relinquish- 
ment of reversionary rights by a re 
although it is inadmissible in evid 


AIR 1939 I>ah 414 
b. ■ ■ ■ 


EVIDENCE ACT (1B72), S 68 
——Be 57 (6) and 85 — Scope — P inter of attorney 
given under seal of notary public — Presumption of 
due execution before, and authentication by notary public 
■ — Duty of Court to raise 

The provisions of S 85 of the Evidence Act are 
“ J “ urt to presume that 

proper execution 
duly fulfilled But 
are different legal 
modes of executing a power of attorney under S 57 (6) 
of the Evidence Act, the Court shall take judicial notice 
of inter alta all seal' of notaries public Where a 
power of attorney is given under the seal of a notary 
public the Court mu't presume its proper execution 
ic 

■D 

12 Eb‘ 192 = 41 Bom EE 530 = 
A IE 1939 Bom 347 
S 65(a) — Income tax return— Secondary evi- 
dence of- — Admissibility 

Under S 65 (a) of the Evidence Act *econdary evi 
dence of the contents of an income tax return would 
not be admi'Sible The Income tax Officer is subject 
to every process of the Court (Burn, J ) VaRADa 
RAJAM CHKTTY V KANAKAYYA 1939 M w N 377= 
1939 ITE 331 = A IB 1939 Mad 646 = 
(1939) 1 M L J 791 

3 65 (e)— "Public document'' — Income tax 

returns— If public documents Certified copies of returns 
— Admissibility to prove contents thereof— Income tax 
Act, S 54 — Scope and object of 

An income tax return cannot be held to be a public 
document as defined by S 74 of the Evidence Act and 
cannot be proved by secondary evidence t e by the 
production of a certified copy under S 65 (r) of the 
Evidence Act S 54 of the Income tax Act makes it 
clear that a return made by an assessee cannot possibly 
be part of the act of the Income tax officer In that 
section such returns are made confidential and no Court 
can require any public servant to produce them before it 
If the return Is a public document, any person who 
1 ' r of it 

■ . , e the 

i ■ rovi 

. . that 

essee 
for 

j their own prnale information since that would not 


E- ■ 
tt 

eviueuce 
el It 



JJ® 1 1 evidence to prove 


•heir contents under S 65 of the 
l Stodart //) JfYTHUJ 
■■■ . 60 D.W 816 = 

1939 ITE 657. 


the admission of that statement does not therefore con- S 68 — Attextation — Prcof cf — Mcrtgag* bond - — 

travene the provisions of S 54 of the Evidence Act Proof of due execution and execution by evidence of one 
(I 'lender son and fChundkar JJ ) NlTAI KOLEY v attesting tininess — Another attestor not formally speak- 
EmPfror ILB (1939) 1 Cal 337 mg to attestation— Deed— If not duly attested 
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EVIDENCE ACT (1872), S 68. 

Where a mortgage bond attested by more than two 1 
witnes-es is proved to be daly executed and attested by 
the evidence of one attesting witness, and is marked as 
an exhibit w ithout objection, the mere fact that another 
attesting witness who al-o examined does not formally 
prove attestation will not lead to the inference that the 
latter has not n fact attested the bond. ( Hornet , C J. ! 
and Ckstter/i, /.) jAl GOBIND SINGH V PACHKAURI 
RAM. 5BE 613 = 181 1 C 672 = 

11 EJ. 699 -AXE 1939 Pat 665. 

3 68 — Construction — Document ten itred only la 

fra re an admission— Requircmtntt at to proof of attes- 
tation -—A'tttsn ty . 

If S 68 of the Evidence Act was intended to 
express that a document required by law to be attest- 
ed should not be used as evidence for any fur feu/ 
until one attesting witness at least had been called, then 
the words ‘for any purpose* would bs “ '* — 1 i -• — •* 
in the section Those words are not •• ■ 

therefore it has to be concluded that 
intention of the framers of the Act, 
why an admission in one document • 
different kind of proof from an adm 
document. The mere fact that one of the documents 
requires to be executed with attestation and that attesta- 
tion muM be proved for the purpose of giving legal effect 
to the document does no* appear to have any bearing on 
the question as to what proof should be Risen of tb- 


EVIDENCE ACT (1872), S 71. 


of that particular Registration Act and not of any 
previous Registration Act (Wort, /) JADUNATH 
MlTRA r ISAR JHA. 1781 C 198-6 BE. 65“ 
11 B P. 229 = A.I B, 1939 Pat 47. 

“ S. 68, Proviso — 'Execution* — Meaning of— 
Mortgage bond. 

The word ‘execution 1 as used in the proviso to S. 68 
of ‘he Evidence Act in the case of a mortgage bond 
which under the taw requires attestation, means and 
includes not only the signature of the executant but the 
whole series of acts or formalities which are necessary 
to give the document validity as a mortgage. This 
includes attestation, and If attestation is expressly denied 


S f)8 Proviso — Specifically denied— What may 

amount to 

Where a defendant in a suit on a mortgage pleads 
that the contesting defendant does not admit the execu- 
■* 1 ’■ document sued on, nor is 

of the same admitted, and 
the trial judge that the 
in question 'hotly contended 
: attestation of the mortgage 
1 against his client * in such 
he execution of the mortgage 


rehanc 
that th 
been c 


se evidence was considered unreliable 
to assume that the discrepancies were 
ecollection It was held on the facts 
. ...willing that it would be legitimate in the 

Proviso — Certified copy of registered deed above circumstances to look at the proceeding' relating f 0 


of gift produced in evident 
denying spc'ifically that 
of attesting witnesses, if essential 

Where on the production of a certified copy of a 
gistered deed of gift, the party challenging it does 
specifically deny that It is the copy of the deed, acec 
mg to the proviso to S 68 the production of attest 
witnesses to prove execution and attestation of the d 
is not essential (Bhide, /) Nand Lal v » 
Lakh mi. AIR 1939 Lah 4 • 

s 68. Proviso — Construed on— I Vordt ‘Ind 


■Party challenging it not the registration of the mortgage deed for the purpose of 
eofy of deed — Production ! proving its due execution and attestation the plaintiffs 
' bad failed to prove the material fact' nectary to com- 
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EVIDENCE ACT (1872) S 71 
■ — S 71 — Apthcaltlity— One of attesting witnesses 

sumn oncd but not produced in Court — Duly of plaint ft 
S 71 of the Ev dence Act has no appl cation to a 
case where the attesting witnesses are not before the 
Court If therefore the plaintiff takes out summons 
on one of the attesting witnesses and the witness does 
not appeal in Court, that is not enough to let in further 
evidence under that section In «uch a case it is the doty 
of the plaintiff to exhaust all the processes of the Court 
m order to compel the attendance of any one of the 
attesting w tine ses and when the production of such 
witnesses is not possible either legally or physically the 
plaintiff can avail himself of the provisions of S 69 
of the Act {Mukherfta ai d Lattfur Rahman Jj ) 
HAREKR1SHNA PAN1GKAH1 V JOGNESWAR PCJNDA 

69CLJ 454 = 43 CWN 1025- j 
AIR 1939 Cal 688 I 
S 71 — Proof of attestation by other evidence — I 
Permissibility — Other evidence— If includes plaintiff s 
evidence 

The. "Hwi «xe iUow toS 71 of the ^nitnee Art ' 
only means signing by the executant but it means and 
in lades attestation as well If therefore an attesting j 
witne s called by the plaintiff turns hostile the plaintiff I 
is entitled to prove attestat on of the instrument by 1 
other evidence as laid down in the section This other ' 
evidence includes h J *■ L 

is the grantee of 
Roxburgh JJ ) 

S 73 —Cot 

Court— Value to be attached 

• ' T 


I' S I * I I \ 1 

S t -til 

S I ill** ' 

E 74— Public 

Collector s office of cop 
ordinate offices— If put 
copy — Permissibility 

1939 MWN 841 
■ Ss 74 and 76 — Public document —Entry in 
Register of Powers of -attorney— Copy of such intry — 
Ad m mbility — Registration Act S 69 
The Re, 
the Registi 
Inspector 
gistration 
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EVIDENCE ACT (1872), S 90 
duced in proof of the contents of the original order of 
assessment {Pancindge /) PROMOTHA NAT H v 
Nirode Chandra I L R (1939) 2 Cal 394= 
1939 ITR 670-43 CWN 1169 

S 85 -'Scope— If exhaustive See EVIDENCE 

ACT Ss 57 (6) AND 85 41 Bom L E 630 

■ -S 90 — Applicability — Anonymous doct mint — 
Presumption — Necess ty for proof as to writer— Otyee 
tion to admissibility — H'heti to be raised 

S 90 of the Evidence Act does not provide for any 
presumption regarding anonymous documents the writer 
of whom is not known But an objection that the docu 
ment should not be admitted w ithout proof as to the 
writer of the document must be raised at the earliest 
stage and cannot be permitted to be raised for the first 
time in second appeal ( Wadsworth J j CHANDU 
KUTTY NAMBIAR V RAMA VARMA RAJA 

50 LW 527 = 1939 MWN 946= 
AIR 1939 Mad 926 = (1939) 2 M L J 593 

S 90 — Applicability — Copies 

Na ptefivaptyaw uwder S 94ai the. EnyJvwk- Att caw 
be raised on the basis of the certified copies when the 
or ginals are not forthcoming fBhide /) JIWAN v 
KeSHoDa*=S 41 PER 377(2)- 

A I R 1939 Lah 273 

^-S 90— Applicability — Copies of document 


AIR 1939 Lah 458 
| S 90— Applicability to copy of document * 


I i < i ■ 

" " J signature on 

ct ( Varada 
AN CHETTIAR 

1939 M W.N 841 
S 90 — Documents produced at instances of cus- 
tom — Admissibility without regard to their custody 
In cases where documents more than 30 j ears old are 
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M 70CLJ 5=AIB 1939 Cal 569 

— — Sg 76 and 77 — Income lax assessment order— 

Alienee 1 right to a copy — Admissibility of suck copy — 
Income-tax Act S 54 J 

Although an Income lax assessment order is a publ c 
document within the meaning ol S 74 of the Evidence 


S 77 of that Act a certified copy which may be pro l 


petty But where such a plaintiff produces other 
evidence including that of one of the identifying witnesses 
of the executants of the old sale deed it can be held that 
the evidence is sufficient to prove the due execution of 
the sale deed in question ( Thom C /) ASAFUD 
daula BEG * Ram Narain 1939 A L J 1023= 
1939 AWE (H C ) 884 
* 10 —Pretumpt on unde' — Discretion — Inter • 

Appellate Coin 

atter em neatly within the discretion of a 
trial Court that of raising a presumption under S 90 of 
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EVIDENCE ACT (1872), S. 90. VIDENCB ACT (1872), S. 92. 

the Evidence Act and when it bas not acted arbitrarily sureties. {£>. ft. Norman.) SHANKAR LALt*. BhaN- 
• .. . T - ..our loin a MT..T.M 



porting to be Signed by executant. 


1 


A l.K. 1939 Pat. 428. 
Variation of recital in contract — 
ability. 

x Act no doubt prevents the ad- 
for contradicting or varying the 


than thirty years old coming from proper custody prove 
themselves, but there is no presumption that the 
contents of the documents are true. ( Beaumont C. J- 
and Sen , /.) CHANDULAL ASHARAM t>. BAI KASHI. 

IL.R (1939) Bom 97 = 179 1C. 697 = 
11 EB 233=40 Bom LB. 1262 = 
A m. 1939 Bom. 69 
Ss 91 and 92— Admissibility of external evi- 
dence — Endorsement of payment on bond— Oral evidence 
to there, payment vat toward! interest— Admissibility 
Where an endorsement oi payment has been made on 
the back of a bond and it does not specify whether it 
was towards principal or interest, 5s 91 and 92 of the 
Evidence Act would stand in the way of the admission 
of any oral evidence to show that the pa 
fact made towards intere't. ( Thomas , C 
/.j Zaman Khan v. Ganga 14 

180 I C 121 = 11 BO 230 = 193 j va c.jo~ 
1939 0 LB 117 = 1939 OWN- 201 = 
A.l B. 1939 Oudb 142 
3 91 — Scofe— Written contract — Oral fit tenet 
to prove — AJmnsibility. 

Once the terms of a contract are embod 
ing, the terms being reduced to writing 
time when it is made, oral evidence is not 
prove that contract under S 9l of the Evidence aci 
( Mohamad Moor and Dhacle, J 
Parida v PrandhaN Das 

3 9g — Document evidencing 

loan — Oral evidence as to — Admtssibt/i , 

When a loan has been taken and is evidenced by a 
document, oral evidence is not excluded to show what 
the purpose ol the loan was and especially when the 
document Is silent on the point By such oral evidence 

.1 - t.- j ■ > “ — -■* rand 

tJANI 


mortgagee liable for rent — Subsequent ora I agreement 
mating mortgagor liable— Admit ability 

Where under a registered deed 0 f usufructuary mort 


-S. §2— Principal!, tf M» show they signed as 

Persons who have in terms signed a bond as princl 
pals are prohibited by S. 92 of the Evidence Act from 
adducing oral evidence to show that they signed -only as 


from, not the terms of the contract but some recital in 
it. {Naval Kt shore, C.J ) ABDUL Gafoor v. Pars- 
r, m. 1939 MLB 12(0). 

— S. 92— Third parties — A contracting with B, 

alls d agent of C— Suit on contract against Q— Oral 
evidence t. sheno that B was acting at C*s agent—Admsf 
utility 

A entered into a contract with B , who as alleged by A 
was acting as agent of C A filed a suit upon the con- 
tract against C on ihe ground that C was liable under 
the contract and adduced oral evidence in support of his 
allegations. 

field, that the evidence was admissible and that S. 92 
— . — — ’ates a case only 
Baguley, /.) E. 
•I 

KB. 601 = 
AJK 1939 Bang. 139 

S 92 Proviso (1)— Applicability— PnmiJtory 

note— Bate of interest— Omission of 'per cent'— Oral 

•sory note after 
san omi"icn to 
can be let in to 
he parties and it 

- *--»>• »•*> »./>»!= i to h 92 of the Evidence 

■ Kamla 


:a 181= 

■Idjd as »*.4* *. 1 — .*■ ,J J 196 = 

AIR 1939 All. 808. 

s. 92. Proviso ( X)— Consideration — Failure — 

Variation — Discharge of obligation in hind — Proof 
apart from document— Permissibility. 

Though a document says there was consideration and 

states exactly what it was, a party may contradici that 

and show that there w«s none or that it has failed. 
Tsouah a document sets forth that the consideration has 
fully passed and though a party to the document admits 
that by signing it, nevertheless be can turn round later 
j - -•—*'* >i» document and show that be did 
tall, fn the same way there is 
party should not be allowed to 
lion was paid in full, not in cash. 
) PsnduranG GakpatRao 
■■ JURAhG 180 J C 370— 

11 B.N. »o->-Jla-aN LJ 33= A XE. 1939 Nag. 20. 
S 92, Proviso (iy—Mistalei contemplated by. 
The mistakes contemplated by proviso (l) to S. 92 
ate genuine and accidental mi ‘takes, just as a misdescrip- 
tion of Hie property {Almond, J. C. and Soefi, J ,) 
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EVIDENCE ACT (1872), S. 92. 


| EVIDENCE ACT (1872), S 92 


mistake — Distinction 


[ cuted that it was not to be enforced, bat that the amount 


unilateral mistake, the position is different, because in 1 
that case there is, in fact no contract The minds of 1 
the parties were not at one, one intended one thing, and 1 
the other intended something else, and if any relief can 
be granted, it must be rescission But at that point the 


• • t - “ *■ ' *■ promissory 

»ge of S. 92, 
(IVadta and 
LYANDAS V 

• ■ :* 1E.E.1263 

S 92, Proviso 3— Scope— 'Condition precedent" 

— IVhat is — Promissory note payable on demand — 
Indorsee's suit a gain it maker and indorser — Plea by 
former of oral agreement between htm and indorser 
that plaintiff was to look to indorser only— Evidence to 


pa- 

on 

co 

TS 


niAiM Kp irimmihlp under S Ml 



and especially th 
show that the ill 
tive. (Bote, _ 
VlSHWANATH I ■ 

11 E N. 355= 


contemporaneous oral agree 
pends the operation of the 
>ys it altogether An agree 
an tract must be distinguished 
mg the coming into lores of 
he promissory note If the 
suspend the coming into 


S 92, 


second proviso to a. vi, r.viuem.11 Ac, piituuvu 

proving the existence of a separate oral agreement to the 
effect that the vendee would proceed no further in the 
prosecution of his claim for certain money debts not 
specified in the deed of conveyance and the vendor can- 
not be prevented from attempting to prove that there 
was such an agreement (James and Rowland, JJ ' 
ranbahadur Singh v. awaohbehari Prasad 
-SINGH 18 Pat 318 = 11 EP 675= 

181 1 C 184=6 BE 537 =A I E 1939 Pat 411 
S. 92, Proviso (2)— Interest — Agreement jis to 


i .i- In a suit on a promissory note 

I, instituted by the indorsee thereof 
and the endorser (original payee ), tfie 
iiicmk.1 „ . „.al agreem-nt between himself and the 

ongtnal payee, of which the plaintiff (endorsee) had 
knowledge, that the maker was not to be made liable 
under the note but that the plaintiff was to look only to 
his indorser, and that so far as he the maker was con 
cerned, the promissory note was not binding on him. 

Held, that evidence of the oral agreement was not 
admissible under S 92 of the Evidence Act (Davis, 
J C. and IVeston, J ) TYABI TRADING CO , I.TD V, 
GHULAMALI IBB (1939) Ear 623= 

184 1 C. 867= A I E 1939 Sind 299. 
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EVIDENCE ACT (1B72), B. 92. 
money for a contract of pnrchase by the plaintiff, that 
the purpose of tbe receipt of money has been wrongly 
Rated in the promissory note, and that it was not in 
tended to attach any obligation to the instrument as 
tuch, he is entitled to adduce oral evidence in support 
of such pfea. S 92 docs not bar oral evidence to prove 
the same (Dhavle, J.) 1>M RAO &INGH v RAUNAK 

SINGH. 6 BE ■ : "'*■ 


EVIDENCE ACT (1872), S 106 
case such evidence was not produced he must suffer the 
consequences (Kichlu, J.) KASHMIROO v MST. 
Achhki 41PLR J. and K, 21, 

Ss 101 and 102— Cause of action anting out of 

Afarwar — Defendant oi/ecting to tunsdiction of 
A f or war Courts — Onus of proving their tunsdiction. 

Where the cause of action arose in British India and 


S. 92. Pro.. 

euted by agriculturist ai salt — Evidence to grove that 
deed t pat mortgage and not salt — Admissibility 
S 92, Proviso 6, does not apply to a case where a 
document is dear and unambiguous in its terms. Where 
a document executed by an agucultunst is on the face of 
it a sale deed but is alleged to be only an ostensible deed 
of sale being in reality a mortgage, and in a suit by the 
executant for redemption of the mortgage he plead* a 
contemporaneous oral agreement to te convey, but it is 
proved that the executant ts not an agucultunst, the 
benefi.ent provt-ions of S 10 Deccan ‘Agriculturists' 
Belief Act, cannot be taken advantage of, so that even I 
assuming the ca*e of the executant to be true, so far as I 
parties to the transaction are concerned, he cannot 
bring either direct or circumstantial evidence to show 
that the document was iniended to operate as a mortgage 
and not as a sale-deed. He can, however, show as 
again«t persons who are neither parties to the transac 
tion nor are representatives in imere-t of any such par 
tie* that the deed purports to be a mortgage and not a 
sale. ( Daut.JC and H’eitnn, J ) MlLKlMAL 
Tqtomal. II. B (1939, Ear 630 = 181 IC 677 = 
A I B 1839 Sind 200 

S 92. Proviso (6>— Endence of conduct — Ai 

missibiftty 

Where the terms of a written contract are perfectly 

clear the necessity of deducing the real terms from the 
conduct of the parties and the reconstituting of the 
contract in accordance therewith does not an>e. 

< Almond , JC. and Soofi, /.) HAJI KHAN GUL KHAN 
k.Chothuram 184 I C 685 (2) = 12 R Pesh 29 = 
A I B. 1939 Pesh 41. 

■ S 94— Applicability— Principle underlying — 

Application to amend mortgage deed, preliminary and 
final decrees See C. P. CODE, 151, 152 AND 153 
1939 A WB (II C)173 

Ss 101 and 102— Allegation that frontier is in 

violation e f S 12 <>/ C. P. Tenancy Act— Burden of 

It is on the person who asserts that a transfer is in 
contravention of S 12 of the C P. Tenancy Act lhat 
the burden of proving it lies, for it is his application that 
would fail. If no evidence at all were given ( A L 
Binney, F. C ) MAN1KKAO v KaMCHakdRA 

1938 N I. J 474. 

S 101 — Bond — Recital ai to consideration— 

Burden ot proving that recital it untrue 
Where a mortgage bond contains a 
consideration had been received by tb 
burden lies upon the executant or his 
prove that the recital was untrue an 
Court how he became a party to a « 
contained an untrue recital (Rantitm, ■ 

*. Shiv uux 1939 M 

S 101 — Burden of proof — Duty . 


upon the plaintiff (Ran/itmal /) JUWARMAL v. 
Dolichand, 1939 MLR. 149 (Civ.) 

S 1D1 — Consideration — Recital of payment tn 

bond — Third party denying consideration— Onus of 
proving payment. 

Though as between parties to a document the admis- 
sion or proof of execution would shift the onus on to the 
party denying consideration, yet a person who is not a 
party to the document in question cannot be held liable 
unless there is evidence to prove that the money was 
actually paid (A T awal Ktshore , C / ) ANOPSinGH v. 
Lalsingh. 1939 MLB 118 (Civ). 

• S 101 — Suit against mortgagor's heir — Defen • 

dant denying execution— Execution prated — Passing of 
consideration — Presumption. 

In a suit against heir of a mortgagor who denies 
knowledge of the transaction, the plaintiff should be 
deemed to have made out a puma facie ca«e as to the 
passing of the consideration also, if he proves execution 
and exhibits the documents containing recital as to the 
receipt of the consideration by the mortgagor whose 
heir the defendant is (Rawitmol, J ) Baijdan »>. 
Shiv Uux. 1939 M LR 88 (Civ ). 

S 103 — Bond— Consideration different from that 

recited— Onus of proving full consideration. 

Where it is established that the consideration for the 
bond isdiflerent from that recited in the bond, the onus 
shifts on the plaintiff to prove affirmatively that the 
bond was executed by the defendant for the full con- 
sideration (A’arval A’nhorr, C / ) ABDUL GaFOOR 
v. PARSRAM. 1939 MLB. 12 (C.). 

S 105— Scope and effect of— Article bred by 

person and m his exclusive possession — Damage to — Plea 
of ordinary vicar and tear — Onus 

Where an Instrument hired by a per‘on was for all 
practical purposes in his exclusive possession, it is for 
him to explain bow it came to be damaged Jt is for 
him to establish that it was a case of ordinary wear and 
tear and not of carete"ness or negligence in any degree. 
(Lobo, J) Bachraj Factories, itd v . Bombay 
Telephone Co , Ltd 184 IC 36 = 12RS 83 = 
AIR 1939 Sind 215, 

S 105 — Scope — Prosecution not proving ease— 

Accused not proving exception pleaded — Right to acquit- 
tal 

Even in a case to which S 105 applies, an accused 
may rely upon an exception in his defence and fail to 


06— Scope — Accused -If habit to diuha 
ot proving innocence 

as never intended to be used to place u; 
" the burden of proving their tnnocei 


Y.D 1939—35 
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EVIDENCE ACT (1872), S 106. J EVIDENCE ACT (1B72), S 114 

S 106 is not a proviso to the rule that the burden of an accused person is found ^ to have in his possession. 


wife against husband — Accused having -pecial means of 
knowledge as to whether cnme has been comm tied — If 
absolves prosecution from proving fact of commission of 
crime See CRIMINAL 1 RIAL— BURDEN OF PROOF 

1939 MWN 883 
■ " 8 106— Special knowledge— Fact of marriage — 

Option of puberty— Onus. See Mahomedan Law — 
Marriage option of puberty. 

1939 AWE (H C ) 811 

S 110 — Possession — Presumption of ownership 

By virtue of S 110 of the Evidence Act a person in 
possession is deemed to be owner until the contrary is 
shown {.Sktmp, /) PARIT SlNCH v AJUMAN 
IMDAD QAIZA 41 P LJt 123 

S 114 — Presumption— Extent of — Woman 

sleeping in room containing two cots — Presumption that 
her hutband must have slept on other cot on particular 
night— If justified 

The illustrations to S 114 show the extent lo which 
Court may draw presumptions and cleaily S 114 is no 
justification lor a Court pre uming without evidence that 
because a woman sleeps in a room with two cots, her 
husband, an inmate of hou'e, must have slept on the 
other cot on a parti ular mght (Dans, JC and 
IVeston, 1 ) Shewakram Issardas v Emperor 

18010 464 = 12 R S 8 = 40 CrLJ 661 = 
A I E 1939 Sind 130 


g 114 — Scope — Mother and daughter dying 

together in earthquake— Presumption that mother died 
first— If arises. 

Where a mother and daughter met their death in the 
Quetta earthquake and there is no reliabl 


Lkappa 17 Mys L J. 158 

S 114, 111. (a) — Order of attachment — Com- 
pliance with formalities— Presumption , when process- 
server’s report ss dutiable— C P Code. O 21, A' 54. 

If the only evidence available is an order of the Court 
showing that attachment had been made, it would no 
doubt be presumed that all the necessary formalities 
were complied with. But where the execution record is 
available and the process server’s report regarding the 
attachment does not show that any copy ot the order 
was pO'ied on a conspicuous part of the Court bouse, 
the initial presumption is what is not mentioned therein 
was not done ( Bhtdt, J ) MAIDAT1 MANaK CH AND 
v. MST LACHHO. 41 P LB 149 = 

A IB 1939 Lab 284. 

S. 114, 111 {a)— Presumption under — Mature 

of 

T he Court is entitled to presun e that a person found 
in po«ses-ion of property which had been sto'en is either 
the receiver or ihe actual thief The nature of ihe pie 
sumption in each individual case depends ent rely upon 
the nature of the evidence adduced W here a long 
interval has elap'ed before the stolen property has been 
recovered it is often unsafe to assume that the pos-wor 
is the actual thief The highest presumption which can 
be drawn from pos e Mon of stolen property by it«elf, 
and in the absence of any other evidence, is presence at 
the scene of theft Where it is shown that only one 
person is present at the scene of theft and it is clear that 
the murder has been commuted, the logical conclusion 
to be drawn from that is that the possessor of the stolen 

— L ~ *■ 1 “• crime , but in 

involved and 
care mu-t be 
•rely found m 


Absence o! eitJence to shiui— Effect of. 

The mere fact that there is no evidence to show that 
certain land which is the subject matter of a settlement 
in a loud was demarcated, does not give rise to a pre 
sumption that there was no demarcation, such an assum 
ption is clearly against the statute of the land. If an 
official act has been proved to have been done it must 
be presumed to ha u “ ' •' J " r ' r ' ' ~~ J 

Agarumla, //) • 1 


12 E B. 165= A I B. 1939 Bang 361 
1 S 114, 111 (aj — Scope — Charge of murder , 
robbery and recent ng stolen property — Murder and 
robbery alleged to be simu’taneous and part of same 
transaction — Finding of articles concerned in robbery in 
possession of accused — Nature of presumption So be 

n„ , cr„ ’02, 392 and 411,1 P Code, 

prosecution that murder and 


accused to explain— Effect 

The question whether an inference should be drawn 
against an accused person from unexplained pos«e*sion 
of property concerned in an offence with which he is 
charged may sometimes be very strongly affected by the 
Interval between the date of the offence and the dale i 
when the property Is found to be In bis possession. If I 


I ed lo the murder and robbery or at least received stolen 
property knowing the same to be the proceeds of the 
robbery. But when the question arises whether the pie 
sumption of the graver offence or of the lesser offence is 
to be drawn, it is for the piosecution to establish the- 
graver presumption rather than for the graver presump- 
tion to be drawn In the absence of an explanation from 
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EVIDENCE ACT (1872), S 1U 


the accused The Court must see it there are materials 
to show that the accused was not merely a receiver of 
stolen property but was himself the murderer or actively 
concerned in the murder. (Varma and Rowland, JJ) 
Emperur v Mayadhar pothal 

18 Pat 450 = 5 BE 706=181 10. 1001= 
11 RP. 653 = 40 CrliJ. 625= 1939 P W N 300 = 
20 Pat LT, 420 = A IU 1939 Pat 

3. 111. 111. Accrmftut" — Witn-it 

revealing knowledge of 'ntendtd crime to authentic 
[f accessory or accomplice. 

The mere (act that a witness did not reveal s 
knowledge of the intended crimets the proper authorities 
is not sufficient to make him an accessory or an 
accomplice so as to vitiate his evidence. ( Bartley and 
Rau.JJ.) NURALAM1N v. EMPEROR. 

AIR. 1939 Cal. 335. 
— s. 111. III. (b' — Tei/imony of approver— 
Re traded confetti on of ee accused — If corroborative 
tt 1 rfence 

The evidence of an approver who does not scruple to 
tell different stones on different occasions on oath is not 
a very strong basis for a conviction though undoubtedly 
legally U could be such The retracted confession of a 
co accused cannot be consid red to be sufficient corrobo 
ration of hU evidence {Young, C J on I Blacker J) 
Faqir Singh v Emperor 184 IC 219= 

12 BX 183=40 Cr.L J 897 = 41 PER 333 = 
A r R 1939 Lab 429 


S 114(c ) — Presumption under when arnei — 

Per ton affixing thumb mark to bond, pleading fraud— 
Burden of proof 

It a suit on a hond the primary burden is on the 
plaintiff He must prove execution and con'ideration 


EVIDENCE ACT (1872), S. 116. 

evidence and may be conclusive w hen not rebutted by 

any evidence (N aural Ktshort.C.J and SuU, idea- 


full 

r title from that position 


H1U posuiou A.iu. 1 VJO i-au o.>o roll. I Add, son 
and Ram Latl, //) MT UlBl K UN 1)0 v, ONKAR 
Nath. 1B3 I 0.615 = 12 B L 126 = 41 PLR 312 = 
AIR. 1939 Lah. 63. 

S. 116 — Conduct — Encroichment of land by 

erection of building — Owner failing to rane objection 

Estoppel 

A per‘on is not justified in keeping silent when he is 
aware that auoihet person has encroached upon hi' land 
and is erecimg a costly building. He will be estopped 
by his conduct from claiming possession of the area 
encroached upon by demolition of the construction 
erected thereon ( Bhtde . / ) MUL KAJ v JaNeSH- 
war Lai 41 P L R. 673. 

— S 116 —Erroneous statement by Counsel — Client , 

•f estopped 

An erroneous statement made by counsel in the course 
of argument cannot estop the client from taking the 
correct legal position alterwards (Bhtde, J) ALIA" 
habad Bank, ltd v Punjab National Bank 

„ „„ AIR 1939 Lah 303. 

■■ S. 115 — Lanilord and tenant — c ondurt — Ad- 
mission— Sufficiency to attract operation of section. 


Wl e. 


after • 


11 R N 358 = 1938 N L J 459 = 
AIR 1930 Nag 78 

S 111 111 lg)—S'opc— Accounts produced by 

defendant late — Re/eetion— Opposition by plaintiff— 
Right of plaml'ff to request Court to draw adverse 
inference 

Where a defendant fails to produce his account books 
before the Court in time, and they are rejected -by the 
Court when produced as having been produced too Ute 
the penalty for this conduct of the defendant is only to | 


I within the meaning of S 115 of the Evidence Act. 
[ (Bom ford. 1 M ) Toi a Ram v Ram Prasad. 

1939 R D 135 = 1039 A W R (BE) 149. 

■ * S 115 — ’Alutahe — Pasture to reedier tax by 
municipality ounng is mistake — Reentry later on — 
Plea of estoppel m defence 

Where a municipality owing to some mistake failed fo 
recover a particular tax, it cannot be pleaded that they 
are estopped from recovering it when they later on 
make attempts to collect it The plea cannot enable a 


affected. 



G. . - . 

- — 3 115— Admission— Inference from conduct — 

Value of. 

An admission Inferred from conduct does neither 
amount to an estoppel nor is a conclusive proof of the 
matter admitted, but it is certainly a strong prtma fane 


| him-elf as an executor under a mistake about bi« legal 
‘ 1 not make him an executor or raise 
■ him (Air /avatar ) ATISUJCff. 
■ ‘ ■ * "L 6 BR 26 = 183 I C.f 85 = 

12RJPC 78 = 1939 o.L£. 686 = 
A LR. 1939 P.C. 2S8. 
— —3 115 — None against ttitutc. 

There can be no estoppel against an act of the legia. 
lature. When therefore the legislature has declared th 
no adoption would be valid without a registered 
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EVIDENCE ACT (1872), S 115 
tlon deed the plaintiff is not estopped by her conduct 
from disputine the validity of the defendants’ adoption 
for want of a registered deed ( Ranutmal and 

Sukhdconarain JJ) FOJMAL V MoT blNGARl 

1939 MLB 60 (c) 

S n$— Q nation of lam 

There can be no estoppel on a statement of law relat 
ing to the validity of nomination of a person as a chela 
under the terms of a will (Mr J, ayakar ) KaRTAR j 
Singh v Dayal DAS 5BR868 12BPO 23 = 
1939 A LJ 809=18210 753 = 
1939 OLE 439= 1939 OWN 634 =» | 
43 OWN 1037 = 1939 A WR (PC) 106 = 
A I E 1939 P 0 201 (P C ) 

• 3 115 — Representation — Actor omission when 

amounts to — Landlord and tenant See LANDLORD 
and tenant— Permanent tenancy 

AIB 1939 Pat 296 

■S 115— Representation — Change cf position 
One essential element of estoppel is that the party 
raising the estoppel actually 1 1 

detriment on the faith of th 
(Shemi, J ) ABDULLA v » 

41 P L E 41 - ’ ’ ' 

S 116— Scope— Fngl 

S ll5 represents or is the ■ 
in Fnglaod {Wort, J ) R 
BlBl ZOHRA 6 

12 E P 3 • 

S 115— Silence— En 

non to ob/ect— Estoppel 

Where a person known 
encroached upon hts land by 
keeps Silent and raises no ob 
he is estopped from bringu 
land encroached upon by 
MOOL RAJ V JANESHWAR J 


■ 3 116— Denial of tine at lanaioe 

Estoppel 

S u6 does not estop a tenant from denying ihe 
. ■ •-■'*= - t -ns to have 

in posses 
. • V IlAVfLl 

, M LB 346 = 

AIR 1939 Lah 49 

S 116 — Flea of loss of title, subsequent to 

tenancy — // open to a tenant 

jn a suit by a landlord for rent it is open to the 
tenant to plead in def 
has, subsequent to t 

passed to somebody • 

entitled to the rent 

prevent a tenant fro 

original lessor has si 

LUCKMAN CHAPLA s A ... ~a_ 

1939 A WE (HC t 516 = 1939 E D 402 = 
1939 A L J 913 = A I R 1939 All 670 

S 118 — CM Id ui lues i — Capacity to understand 

—Court t duty to test 

S 118 of the E/idence Act vests in the Court the 
discretion to decide whether m infant is or Is not dis- 
qualified to lie a witness by reason of understanding or 


EVIDENCE ACT (1872), S 124 
and Khundkar, JJ ) KRISHNA KAHAR v EMPEROR* 
43 C W N 1117 

-S 118 — Child witness — D ity of Court 
Where a young child is called as a witness the first 
step for the Judge or Magistrate to take is to satisfy him 
self by questioning the child that it is a competent 
witness within the meaning of S 1)8 {Alya Buand 
Djnkley , JJ ) AH PHUT v THE KING 

A I E 1939 Kang 402 

S3 123 and 124 — Accidents' register kept by 

doctor — If prtvtleg d document 

The accidents’ register kept by a medical practitioner 
is not a privileged document and a Magistrate cannot 
therefore refuse to cause production of the same 
( Lakshmana Kao J) VENKANNA v f-MPEROR 

1939 MWN 1128 (2) = 50 L W 706(1) 

1 Ss 123 124 and 162 —Relative scope and efftet 
— Claim to Privilege — Sustainability — Conditions — 
Test 

Wassoodew J — S 162 of Ihe Evidence Act deals 


claimed It should be claimed at the earliest opportunity, 
and it is futile to claim the privilege at a late stage when 
there has already been a disclosure of the document 
given in charge of the Court (Wassoodew and Sen, 
JJ') BHALCHANURA DaTTATRAYAk CHANB*SAPPA 
MaLLAPPA 183 I 0 226 = 12 BE 69 = 

41 Bom LB 391 = A I E 1939 Bom 237 

S 124 — Disclosure if would harm public inle 

rests— Who is to decide — Function of a Court in relation 
to claim of privilege 


NOW 14 Lack 351 = 11 EO 148 = 178 10 982- 
1938 OWN 1354 = 1938 A WE (CO) HO- 
1939 OA 85= A IE 1939 Oudh 65 
— “S 124 —Ob/eet — Disclosure already made to a 
person nor in confidence — Section tf applies 

S 124 of the Evidence Act is designed to prevent the 
knowlelge of official papers beyond that circle that 


But such a course should be pursued where the eircum j the contents of such papers has not been made known In 
stances of the case make It plainly desirable (AfcAfatr I confidence ( Hamilton , J) CHANDRA DHAR 
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• S 121 — Pnxi/e[t — Claim to — Conditions— 
Communication to public officer m official confidence — 
Consideration! for Court, 

For the purposes of S. 424 of the Evidence Act, 
communication has to be made to the public officer who 
consider! ihat the public interest suffers by its disclosure 
It is for the Conti to decide whether or not a particular 
document for which privilege it claimed was a communi 
cation made to a public officer in official confidence and 
if the Court decides that it was so made, then it has no 
authority to compel the public officer to produce it, for j 
the public officer himself is the sole jud"* ~ r ** — 
its disclosure would or would not » 
interests Where the statement conta 
ment was not intended to be made , 

■aid that it was made in official confidence. It is not, 
however, enough for the public officer to merely claim 
privilege. He must apply his mind to the question 
whether public interests are Iilcety to suffer by the 
disclosure of the contents of the document called for; 
and onfy if be considers that public interests would 
snffer by such disclosure, would 
privilege (Wasseodevs and Sen, JJ • 

D4TTATRVA o.Chakbasappa AM ■ • 

163 LC 225 = 12RB.69 = 4 

AI.U. i^oujiUju. Mi. 

— S. 121 — Privilege — Duty of authority thimine 


1938 O.WN 1351 = 1938 A WR (CC)ltO= 
1939 0. A. 85=AIR 1939 Ondb 65. 

—■ 3 124 — 'Public officer' — A tint of Railway com- 
petty— C. P. Code, S 2 (e) 

The Agent of a Rail* 
officer as defined in S 2 (») 
has power under S 131 


12 RC 113= 182 1 C 870= 43 C.W * 

AI.R 1939 < 

~ ~ ‘ S. 124 — Public officer — Meant ng of — C 

Court of Wards— Jf come under the section. 

The most reasonable construction of the 
officer’ in S J24 of the Evident Act 
derived from the section itself. He Is 
public as opposed to private duties who ■ • 
mumcations made to him in official confi 
nature that disclosure in certain cases 
public interests. The Court of Wards, f 
of S 124 is to be considered as a Govern 
its officers public officers (.Hamilton, J") CHaNURA 
DharTkwari v Deputy Commissioner, I.ucr. 
now. 14 Luck 351 = 11 RO. 148 = 178 I C 982= 
1938 OWN 1354=1938 A.WR (O 0.1140= 
1939 O A. 85 = A I R 1939 Ondh G5. 

S 132 Proviso — "Compelled" — Meaning of— 
Cadence given by untneis (or proieeution in fetor ease — 
Admissibility against Asm in subsequent cose against 

him at accused. 


EVIDENCE ACT (1872), S 145. 

The proviso to S. 132 of the Evidence Act can be 
reasonably tnteipreted as giving protection to witnesses 
really giving evidence which 1$ elicited from them in 
their examination and given by them in the course of 
their duty to state tinthfully what they know about the 
case but not so as to protect witnesses who take the 
opportunity of being in the witness box to say things 
which by no stretch of language it could be properly 
represented they were compelled to say within the mean 
mg of the proviso, A witness called to give evidence 
for the prosecution in a case is intended by S. 132 to 
be protected in respect of what he says in the course of 
his examination from having that evidence used against 
him when he is an accused person. Such evidence 
given by an accused person as a witness in a previous 

-«•••* *• ~ =u«- V. - IS on trial as 

w, J.) Sunda- 

• . ■ ■‘ysH.CR.675. 

— S. 132, Proviso— Compulsion— What amount t 

The compulsion contemplated in the proviso toS. 132 
of the Evidence Act is something more than being put 
into the box and being sworn to give evidence j the com- 


I 

amount to compulsion. If be hesitates to answer and 
the Court tells him be must answer the question, the 
tion of the Court to the witness 
the witness within the proviso. 
• ' ( Baguley , / ) RaSOOL BhaI 

Rang DR 479=184 10 666 = 
159 = A I R 1939 Rang 371 

Sa. 133 and 114, IU. (b )— Accomplice at 

witness. 

There is nothing improper In tendering an accomplice 
as a witness apart from any question of pardon. Such a 


pardon. The 
evidence is of 

any criminal 
treaied with 


n 'public | ' 


l 145 —Applicability— Illiterate per 


3 145 —Approver going back on eonfesnon — Use 

of such confession — Exten ’. 

Where an appiover goes back upon his_ confession. It 
can be u«ed to contradict him when he is treated as a 
hostile witness, but it is not substantive evidence and 
cannot be used to contradict a co accused’s confession. 
(Hi yogi and Polloei. //.) TUtlRAM StN r. EM- 
PEROR. 184 tO 274 = 12R-N. 106 =40 7= 

1939 NXJ. 442 -AXE 
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Ttore « to tor* cut opoa cwr—ei »m him *o 
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dittos \cr h-s-to ^read »uh i? ini t*r- P <tods uw 
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snept Jr expl-ura «jv d.scepan<.7 V contra, ci it, t 
aaviiuslr make* it lr er—sa/v tor It- tarnren tihrre- 
after to J-* pr vedL (no** ltcer m*d. i* te m — n-t 
Slit r«t iiies to be proved ttui can he uC'r- ai-r ~r 

(v iutf C. y jjnc 3 -e tr J ) MUSArFlP K *■»!» - 
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- V X3. 1523 Eifc 2fi3 
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Catut Will relax to tiy n them cn ‘’e jr-twa tSit 
they iau mw to he sirne-se* conctnea or-*ciJna 
tlin ('iveyr mJ (T utr //) MUKTXV/ \vpia *’’ 
EL1PKSOK Eli 2' fl a 33l n'ig', 1C3 = ISO LCT GD2=» 

U.2‘T 277=^0 CXL.X 233 =>1223 T2I 42S = 
A.r2t-1229 ZUZ 12 
S . If 5— II r-ntro eill-v 1 - 145 Scr L II t v C= 
\CT, ho 145 AND If 5 1923 ZT31 Jl 424 I 

3. 157 — t .jrrvoorati-t evidence — AJanutlniiiy 

In a I t j^vt-on l> e'ween a Pep iet» F itui his am,* in 
re*pcc* l c-rtain Ijmithe neone** lot a lnr— ou u 
his «m.« woul 1 Tot ive him piiases-idn in otte t tae 
ue>Aee the nephew lad to ir*w, r r to C-min-d •— mrt 
Sitbout u-ce-s. One lay »nt e th" one ot_ theuncl” 
Q anil i it-compimcl by l »ere bn i», ng heaves t 
wheat from the di«nnte-l -el 4 G Tas nut ueaii and/" 
waaaLetjedto - toe mura-er Qi j*uai* ct h- pro 
««hil on { and 1/ ^ave the ary is et oat aLo'e On 
fconad of the pro-ecatun here- were l»o other mtepen 


X Fastt. fET-dCT CrUX 2Et— 
mo Zc: 223 -- ,t rrr. nCT p -errr c. 
~ 3i ES- — Parchar anaiaaa prr-imi *— *wir for 

-rrrrer— if ■irttt ts ww nr rmaticn >w ueux/d — Fie if— 
Jj nnuiitJtt— ix -Be oitrr enoente 
T'ie»e j to TmTinm n ti£lS“C5 \C*" ’it wfcci. 
•Vurcidyarrawrar n rparetl Jr the hi ce or *te- rrcovr- 4 * 
u arttc *9 mt acrttnui jirn re- he acccsert car 
aj-d os niotairtte—iCeTCE ff he— are 'r rami i” 
hett*~e the on « eta trr te Titrei-V- 'or re nr“ 
*m— o 4 re* e-t ex t‘<tr ie-on*- ir tte "»i re-s xxr 
- lf9 nt it te— m j -t- he- are tnr -rr^ g- c e. 

7 vr~ mX SUAxrt J r 5 •'‘ZTIIA '{ V n « 011)1 tr 

E.ir’^oR 134 Ex xrr-m n tcir— = 

4fl CM LX Ef- 1222 3£*v T 4EX*=>- 


T~T::i i 'lllrf 

-wauCP lnt e- *'4IDfl 3 
ErrerttOT Cbsrr Eitrcm 
XltruclcctoiA 

Ftoetdnre. 


-^rniwr'- 


rr — Qr-cr- 'Ulrrcirrx if* it-hcx— 


e %h (jonrhood. 

They *aid that they 
re of manle* foand 
7 l and / that F 


dent withee-es 

pao at the time or the crime 
heard two shot v went to the «- 
Deceased )y ng ti”ad jjj 1 vere toj 
had marlered rim 

K'M that the at-ments oi h- two imep n vmt 
Wi(ne«*«» were adm< u le under S t 1 ""* to c^mLorat— 
*4 amf 1/ m that thrv ebaryd F it "».» t Almemt J C~ 
■uU J Ur FAhJH JCMMt Uua- CM- 


» e -nr— • 

eat. 3 to -tiu'eri t gaitait. H -ir— t -rr <inr* 

warrj a ~ -roe _-aJ t an cat cn, r rrool jae 
c -ar ard ir*im l geona Jrtoac* uch ia *'*•»• icrb&— 
ton m djimr’s-a ” nliing off air ippf cat on ” j 
• aciLle u xtomLe-ot neamnq md honllnnr eu*4. 
I//J m>i (.*/ 4 mt 1/ nnnarLuti J) 

"to-TVP Hail '7 ATT! toi.AU DEO - -lmidsd 
p n \£,o FltGAT' 12-2731.343 

u -et 

er— the le-rr- i »rlf or-vrdes tor he ..traenment of 
hall ‘•e alary t the id-ment t,e*'tor the Eaecot-nw- 
Cjart cannot— in— to attacn the s»arr rn the gr-nna 
t**at he iricmrii a orpueea. a ** N) 2P I ,de. 
< 3 tue r ItailVDlK! ClE->W t-VL_ 

a— cl ng CLnr* — Puneu ■ — fjjtsnon wrether 
ji— re e null and veni t-r reason t lestli.ot-ar**' 
^eiore hearing ot on — D us ^e mea oitt ucciam, 
•5*- CP -0U2;to47~ IS2.EC. 223=S.32E.7T2. 
Fee' utter ^ C,urt — p -ro e r r or — { nter-re ' in an rf 

veil sealed principle that if the ie ei -~ s »inbi 
goons i n any re-pect i r i s nu-n to t he CZ,ax— ot "i“ Ltion 
10 end tot to eat meiningot ‘•e e— - y j-r-te— os 
to the jiiigment md ihe pi- taoc” it the case fit-— 
ana Sen JJ MA' AhZK DACC VlWAf WARDS 
3nrr j \*ias.ga iohaK Toy i^iotvcifLHv 

42CTW-2J in 

~Fxt — i Une F urt — Fmom of — rf-jf-dnrte 

Orue - ot ait— —it can .tor serroe 

V CEnrr executing i. c u c i— for' jig -asset! on the 
I 2ar* ot a raort- ig— u fnJ i«c— non to oresrno- th- 
oroerin «r« h th- vartona items ot the prooerccs i-ireT 
ed. to I e-old by ihar leer-- are to i e sold, prorrded it 
ams.e*sa/v redo so nth a view to idlest- the -qetties 
lpwt Mweti two «otn«jneol traoate'e-* from- th- 
mort-aeor ir*ihi new to p iutect t h- rtggtg ot a *eh 
•hajaent trin*ie*e- and farther "Wt m thar rh— order -o 
prescrib'd has not he-tf— tdt -remri ctng th#*nt t * snf 
ih- mortqagnrto realise the wnoie i Hs ut-'i— amoen'* 
Where- it vas rot i =am«jaent 'ransft-ee- (rocra_ morr 
gagor woo lOTQKed th- issiatanwot tn- Clnrrfor pro— 
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EXECUTION. 

tection hi» interest in some of the items of the mortgag- 
ed property, bat it was 3 legal repre'entative of the 
mortgagor who In effect sought the specific performance 
of an agteement entered into between him and hii 
transferee for payment of a portion of the amount due 
in re-pact of the decree, it was held that there was 
nothing to ju'tify ihe Court to acceae to such a request 
to fetter the rights of the decree-holder by laying down 
the order in which the properne-* are mortgaged are to 
be sold. (Iqral Ahmad and I'erma, JJ ) RaKIMUL 

Rahman Khan r Ssraswat • 

LAHORE. ILB (1933) Atl 

12 a a 

1939 A W B. <H Oj 17- '• ' 

“Executing Coart — Powers ot — Power 

behind decree- Decree on unregistered n 
See C P Code, SCH II. PARA 20 43 . . 1 

— — Eaecming Court— Power to allow . * 
a '•ph canon for execution not properly made wi min 1J j 
years of decree See C. P. CODE, S 43. 

1933 M.W.N. 983 

— Executing Court — Power to go behind decree. 

Every decree, order or judgment, however enoneous, 
carries with it an initial presumption of \alidity until 
and unless set aside or declared • 
is nut, therefore, open to the I 
behind it (Mawal Kt there, C ' « 

BtLKISHEN. 

-Executing Court— Power to go behind decree — 

Decree p need agvnrt perron at executor— Ob/idion by 
fatter in execution on ground that he had cease l to be 
executor at lime of decree. 

The Executing Court would be competent to refuse 
to execute a decree only when on the fare of the decree 
it would appear that the Court which pas<ed It had no 
jurisdiction. Consequently an executing Court is not 
entitled to go behind a decree paved against a person as 
exeeut jr of an estate on hi* objection in execut 
ceedmg* On the ground that he had ceased to 
a* executor before the ini notion of the suit 
the decree was pissed (it fitter and Khundki • 
JaTindra Mohan banerJeEi-. Rajlakshn 
43 C.W ' 

— -» Executing Court — Power to go behind ui«.ik- — 

Void and voidable decree — Distinction — Decree, when a 
nullity — Refusal of execution —When justified. See 
decree— Validity 1939 PWN.631. 

Juriidution — Pecuniary jurisdiction of Court — 


the 1 lainuff valuing hi s relief for Ri 5,000 
suit in the Couit competent to try a suit of t 
(the limit of the Ordinary ju * 
an 1 the Court granted a deer ■ 

Court can entertain appheat 
decree. {Boruley and Mo 

Father rioufrevt. 

18110 841- 12 RR 498 
- — — -Limitation ~ Order rendering execution abortue 
—Decree-holder if relieved from Mcefnng decree alive. 

An order which would have the effect of rendering 
execution proceedings abortive does not relieve the 


EXECUTION. 

— —Procedure — Court passing decree legally directed 
to stay execution— If tan recall certificate for execution 
issued to another Court. Set UNITED PROVINCES 
Encumbered Estates Act, 8 7. 

1938 A W.R (HC) 853-= 
1939 At J 13 (PB.). 
- - - Procedure — Decree against ghaPa/at—Anachment 

of mrplut income of ghat a at — Ext. uti on — Mode of — 
Proper procedure —Appointment ot receiver 

Where the surplus profits of a ghatwah estate are 


A I R 1939 Pat 242. 
• - Revival — Continuation — Se.ond attachment — 

Type of property to be tame. 

A subsequent application for attachment would be a 
Continuation of a prior one, only wnen the type of the 


Renvoi— Order damming ex-cution cate— If 

final order— Order it final — Suing unit application for 
execution— If freth application or continuation of prior 

When the order of executing Court was to the effect 
that the execution case be dismissed on part satisfaction 
with costs and the Court was not moved to review that 
order, nor was any appeal presented to any supetior 
Court to revise or vacate it, the order is an order finally 


* ■• Right to~Compromne deerte against X and Y — 
X to be proceeded against in first instance — Execution 
against X uuiucceirfut — Decree holder'! right to proceed 

* • ' 4 - . — — decree passed against AT 

was to be paid by X In 



execution against him by way of arrest. X applied for 
time for payment and the decree holder agreed to give 
him three months. Afier the exjnry of this period execu- 
tion by way of arrest was renewed but it was found 


to go I nance of the judgment-debtor and his family and 
. 1 ' — • .l- 1 — • .. - . 1 . • - j-. — of the creditor’s 

/.) BansiuhaR 
,~11RP 436-= 


J39PWN 86 = 


•• within the meaning of the deerte in proceeding against 
■ i-> X, and that having done so without effect, he wasen- 

A Law. lUwid A<i. 62. tilled to proceed against Y in execution. {Lord Mac- 



559 

EXECUTION 

millan ) ' f ' ' 


56o 


THE YEARLY DIGEST, 1939 



Sc 

null and void 

A sale in execution is not a nullity even if It is not 
preceded by an attachment Neither R 30 nor R 64 
of O 21 C p Code negatives the power expressly 
sell without 
/) Namdev 
B om 420 = 
> QLK 463 = 
A I E 1933 Bom 277 

~~ bait— Binding nature — Suit to recover possession 
of Property sold— Mat n la mobility 
When an execution sale has been confirmed by the 
Court and has become absolute und • - " 

C P Code it must be cons derec 
aside Where a suit is brought fo 
sion of part of the properties sc 
mortgage decree on the allegation that an area in excess 
of that covered by the mortgage decree had been sold it 
is In substance a suit to avo d an auction sale held In 
on a ^ ecree *nd is hence not maintainable 


P'ttt front decree holder— C P Code O 

Per Pi U Bench —If a dec 
sells in execution of a decree aga 
(the sale proclamation saying th 
Interest only of the judgmer - 
movable property and such 
recovered by its true o vner from the 
the auction purchaser is entitled tc 
deciee holder the money which h 
ground that there has been a total f at l 
tton 


has been deprived of the j roperty purchased by him 
after the sale has been confirmed and by reason of the 
intervention of the true owner upon the ground that the 
judgment debtor had no Saleable interest in the pro 
perty 

Per B a gutty J — It J s conceded that if the judgn ent 
deb or has some interest in the property sold there is no 
guarantee by any party or by the Court as to the extent J 
of that interest a n d if that interest is sold the sale 
becomes absolute and no more can be said or done 
about it in the absence of misrepresentation fraud etc 
On the other hand when the judgment debtor has no 
attachable interest at all noth ng has been sold and if j 
nothing Is sold there is no sale * r L » ' 
noth ng to become absolute and noth 
There is s mply a payment of 
nothing 

Per Sharpe J — The whole bas s of a sale of movable 
property be it a sale by the Court or not is that some 
thing is sold That ba$i« is unchanged even in cases 
where the sale is by the Court m execution of a decree 
the sale proclamation saying that only the right title 


^ EXTRADITION ACT ( 1903) 7 

■ ' 1 ■ ebtor is being sold In 

• res that nothing whatever 

" ■ purchaser has paid the 

of consideration and the 
back purchase money as 
his use (Bober tt C J 
Baguley aid Sharpe JJ' MaUNG AVE MaUNG v 
A Scott & Co 1939 Rang LR 649 (FB) 

— ’Sale in pursuance of order m partition suit — 
Sale subject to confirmation of Court — Person making 
highest bid in exists of reserve Price— Right to hate sale 
confirmed — Offer of higher Price iy another after sale 

— cf ground for refuting to confirm 

The fact that a sale is ‘ubject to the confirmation of 
the Court does n t mean that the Court shall refuse to 
accept the h ghest bid because at a later stage some one 
On second thought saj* that he is willing to pay n ote 
T! e cond t on that the sale is to be sibject to the confir 
‘ ” ' 1 against irregularity 

sale and again't pro* 

* • price A purchaser 

« ich is in excess of the 

reserve price agreed upon and compl es with all tbe 
requirements of the Couit is entitled to have the 'ale 
confirmed when there Is no irregularity The mere fact 
that between the sale and the confirmation a higher puce 

■ ty is no ground for refusing to 
h C / and K unhi Raman J ) 

Khaka Mahomed Ismail 
699*3939 MWN 1116(1) 
(XV OF 1903) S 1— Arrest 
Political Agent— Legality— Cr 

\f K.oot o wviv.UVGj 

I A person who has committed an extrad tion offence 
J " *■ Jnd a without a 

uch State If he 
be illegal and tbe 
91 (!)(<J) Cr P 
AM V EMPEROR 
41PI-E 339 


cess ary that )t should 
If a warrant directs 
to a frontier police 
ufficient indication of 
y is to be made An 
undated warrant is not Illegal although the better 
practice is to date it (Lord Tf ankerton ) C P 
MATTHEN V DISTRICT MAGISTRATE OF TRIVAN 
DRUM IRE (1933) Mad 744= 

41 Bom LR 1119 = 40 CrLJ 676= 
1933 AL J 836 **70 CL J 270= 

6 


Ss 7 and 8 A —Issue of warrant— Question tf 


arrested and delivered to the Pol ce of a Native State 
the quest on whether the cond t ons laid down by the Act 
and the rules for the issue of the warrant were complied 
w th would not be properly the subject of inquiry by the 
High Court on an application under S 491 Cr P Code, 
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EXTRADITION ACT (1603), S 7. 1 

but should be ra sed before the Magistrate in British 
India before whom the person attested is produced on 1 
an apphcation 10 him 10 report to ihe Local Govern 
ment under S S-A of the Lxtradition Act {Lord 
Thanherton.) C. P. MATCHES V DISTRICT MaGIS 
TRATE OF TRDANDRUM ILK (1939) Mad 744 = 
41 Bom LR 1119=40 CrX*J 675= 


A I,. ■ ", 

11 ' — — S 7 — ll’anant dtnetmg deUicry of arretted 
ftrt'H to Police of name slat! for production before 
l Jut rut Hfjgutrate ot that state— High Court ordering 
mm c f sent of habeas corpus — Atp 1 cation far quash- ] 


“• .L ilium }<U*ull. 

Held, that the District Magistrate mentioned in the 
warrant had tocut standi to file an apphcaiion for the 
quashing of the order of the High Court, although he 
was not a party to the application for the issue of the 
writ of habeas eorpus ( Lord Thankerton ) C P. 


4C ■ ■ 

S 7 — Warrant under— Vow ers of High 

under S 491, Cr. P Code, with reference to Set 
P. CODE, S. /" ■ ■ 

S 22- 

Pohhcal Age 
Where it i- 
tradition is to 

offences whicl . . ■ 

of the offew * • 

made falls wit 

of the Extradition Act, and makes it th= -* * v - 
Politicaf Agent, in such an event, to dems 
tion of the prisoners to his custody. {Lor 

T 


5C .. ■ ■ _ 

20 PLT 697=1939 AClC 110 = EBR 841= I 
1939 AW R.( p 0)141=43 OWN. 981= [ 


TACTORIES ACT (1934). S. 77. 

43 of the Factories Act. The word “or” occurring 
between one sub clause and another in R. 112 U) 
cannot be interpreted in such a way as to make the 
sob-rules alternative ( Varma . J ) GliRSARAN LaL 
v. emperor 5 BK 207=17910. 170= 

11 R P. 333=40 Cr L J 160 (2)= 
1938 p. W N. 903 = A I R. 1939 Pat 163. 

S 71 — Claim to exemption from liability— 

Barden of ( roof 

Under S 71 of the Factories Act, the person who 
claims the exemption from liability on the ground that 
he used due diligence and that another person than him- 
self was responsible for the offence, has the onus on him 
to show that he comes within the provisions of the sec- 
tion {Varma /,) OURSARAN LAL V. EMPtROR 

6BR 207 = 179 10 170=11 RP 333 = 
4.0 Cr L J 160 (2) = 1938 P.W N 903 = 

.■ 1939 Pat 163. 

1 ' ■ ; . Procedure under 

■ d conviction of 

y— Legality. 

Dr of Factories 
actory charging 
1 Act, the latter 
jraplain against 

the actual offender, and if he does so, the actual offender 
n given notice and brought before the Court and the 
trial proceeds as against both persons complained against 
7 he carriage of proceedings is with the original com- 
plainant on whom the onus lies of proving that the offence 

has hern rV'=„T'il»»rl R/Mk p»rli»« r»n>nl,l..a 


however, is now 
he is entitled to 
elf The actual 
evidence, but 
difference In 
hat the actual 
Df an »ccu*ed. 


■ stage, besides 

and In all pro- 
certain facts of 
■ ■ own which has 

- ■ gfaout retained 

> • at this stage 

■ ■ . if he gives 

■ 1 in support of 

. „ , „ ■ ■ The Magis- 

trate has no power to convict the actual offender or dis- 
charge the occupier or manager until the proof envisaged 


\t) of Bihar and Orissa Factory Rules framed under S. I ndt kept open for approach— Pit not ordi 
Y. D 1939 — 36 
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FAMILY ARRANGEMENT. 
tawing very hat water orin/urtoui substance — Liability 
af mana ger 

The rules framed under the Factories Act do net 
require that a place like a pit containing hot water for 
silting wood in a rice factory, w huh is used for the pur 
po«e> of the factory should be fenced ■ • 
as to be completely unapproachable I 
is fenced in such a way that nobody 
way and tall into the pit by accident 


Held that the manager was not liable to be convicted 
for not observing Rule 72 (1) of the Rules framed under 
the Factories Act and for failing to fence the pit 
becau e firstly the pit was fenced and secondly it was 
not a pit which ordinarily contained any hot or injurious 
substance (James* J \ JaDU Kami EMPEROR 

5 B R 329= 180 I C 68=11 RP 441 = 
40 Cr L J 316 =» 1989 PWH 133=»20PLT 95 = 
AIR 1939 Pat 46 

FAMILY ARRANGEMENT — Bin twg character 
A family arrangement i« goierned by a special equity 
peculiar to itself and cannot be set aside upon the 
ground that it was accepted under a misconception of 
fact* or an erroneous view of one s rights or that it had 
given one party more than he was legally entitled to at d 
would have received it if he had taken the Judgment o* 
the Court upon It (Natoal Knhore C J and 
Sukhdeonaratn, JJ ) KUSHALSINoH v UTTaMSINCH 
1939 MLR 229 (ClY ) 

Registration — Necessity— S 53 A, of the T P 

Act, if applies See TP ACT S 53 A APPLICABI 
CITY 1939 AW - * - : : 

family settlement — Ob/e<t 

Reg ui nmer tt 

A family settlement is intended to put an «. m tu a u s 
pute and its validity does not depend on how far one of 
*■ " ' been agitated in 

a count all pro 
if it concerned 

1 need not be in 


1939 AW 

FEDERAL COURT RULES 0 9 1 
effect — Appeal to Federal Court — Printing charges — 
Time for payment fixed in O 45, R 7 (1) — Power of 
Court to extend See C, P CODE (as AMENDED IN 
1920) O 45, R 7 (.1) as applied to Federal 
COURT APPEALS 1939 P W N 807 (F B ) 

O 9, R 2 — Date of signing of the de ree — 

meaning of 

{Harries, C J and Fail Alt, J ) Quaere — Where 
•k. a n « « ee appearing in 

mean something 
' appearing m O 
to Federal Court 

-re “ ' * • J , i in* An and Agarwala, J /) 

Lachmlshyvar Prasad Sukjjl v G'RPHari Lal 
1939 P W N 807 = 20 P L T 905 = 
AIR 1939 Pat 667 (P B ) 
FOREST ACT XVI Or 1927) 8 62-Remmal of 
Umber setted under — Conviction for theft— Finding as 
to ownership— Heed for 

Under S 52 of the Fore*t Act the £ore«t produce 
alone can be seized in relation to which a forest offence 
is believed to have been committed and no forest 
•offence can be said to have been committed in relation 


GENERAL CLAUSES ACT (1897), S 3 (52). 
to any forest produce unless it fs definitely established 
that that produce belonged to Government Conse- 
quently, to sustain a conviction for theft under S 379, 
I P Code for the removal of timber seized under S 52 
of the Forest Act, it is essential for the Court to come 
' timber belonged to Government 

) Gulabu v Emperor 
\ 7 = 12RL 222 = 41 PLR 423= 
AIR 1939 Lab 469 
■ ■ reet not belonging to 

Government under 
w rth the disposal of 
tree* not belonging to Government will be clearly ultra 
vires ( Dm Mohammad J ) GULABU v EMPEROR 
18410 427 = 12RL 222=41 PL.R 423 = 
A IJt 1939 Lab 469 
FRAUD — Fraud on ftm ir — Meaning of fraud thtrnn 
The term fraud u»ed in connection with frauds on a 
power does not necessarily denote an) conduct on the 
part of the appointer amounting to fraud in the 
ordinarily understood meaning of the word It only 
means*(bat the power has been exercised for a purpose, 
or with an intention beyond the scope of or not 
justified by the instrument creating the power 
\{Thmas /) ALI f AZA KhaN r NaWaZIcH ALI 
KHAN 1938 0 A 845-1938 OWN 1157 

Legal and moral fraud — Putin, tion 

Ftaud is not defined tn any enactment but it has a 
very well understood meaning It is always a question 
of fact and a matter of inference from evidence led in 
the case, and because l he evidence which yields the 
inference of fraud cannot be specified beforehand it is 
impossible to define legal fraud There is no distinction 
• fraud To make 

• d must be proved 

t Ram Latl , / ) 

1LR (1939) Lab 433 = 41 PIE 843 = 
AIR 1939 Lah 439 

— Proof — Imputalion of fraud to rich person 

in good position — Strict proof— Necessity — Burden of 
proof See INSURANCE— LIFE ASSURANCE POLICY 
A* " t i> nun 


48 LW 94b 

FRAUDULENT TRANSFER 

See (1) PRESIDENCY TOWNS INSOLVENCY 
ACT. 

(2) Provincial Insolvency Act 

(3) Transfer of Property act 

• E'senuals — Hindu family — Partition award — 

Gift of properl ies to unmarried daughters — Provision 
made for payment of debts — Right of creditors to 
impeach — Absence of fraudulent intent — Effect See 
Hindu Law— Family Settlement 

17 Mys L J 116 

GENERAL CLAUSES ACT (X OF 1897) S 3(62) 
- — 'Mark —If include i expression Sahi written at the 
foot of a document 

The writing of a word or expTe*sion as ‘Sabi at the 
foot of a document cannot be considered to be a 
‘mark* made by that per«on under S 3(52) of the 
General Cla u*es Act in the absence of proof that In fact 
the particular person wa« unable to write his own name 
( Hamilton /) RAGHUB1R -INCH v SUKBRa/ KUAR 
14 Luck 393=179 1 0 896 = 11 R O 190 = 
1939 OJjR 57=1939 OWN 1 = 
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GENERAL CLAUSES ACT (1897). S 5(8) 

1939 A.W B. (0 0.) 7-1939 OA.128- 
A.I.R 1939 Oudh96, 

S. 5 (3) — Scope of— If can be invoked to con- 

strne the word "date* tn K 54 (3) (Allahabad) of O 21. 
C. P. Code SeeC. P Code. O 21. R 51 (3) AlUha 
bad. 1939 A L J 7 = A.I.E 1939 All 151 

■ -S. 6 —Rights accrued under eld ad — I tow 

affected 

According to S. 6 of the General Clauses Act the 
rights that have become secured under the old Act 
cannot be the subj*ct of fresh re-examination in the 
li ebt of subsequent legislation {.Mehta. J.M. .) IBNI 
HuSaN V. GO'tnAR. 1939 A W.R (B B ) 41 *> 
1939 ALJ. (Sapp ) 19 = 1939 B D 303. 
GIFT. See alia (l) HINDU H'V— GIFT. 

(2) Mahomedan Law— Gift. 

—Canltruetion — Giving of excluntt central to 
dcnrt. and donor to he muni uned — Right, if any, left 
tn the donor 

Where a father in-law by a 
gives txdu'ire cmtiol to his dan • 

properties, with the only re««rvatIo . 

maintained dating his lifetime and to ensure which, Ms 
name is left in the papers the transfer is a gift in the 
full sen«e of the word. As such, the donor has no 
property left in him over which be could create any in 
terest in favour of any one subsequently {M.hta, / 
M) BaLOCO PA*»DF ti Mt MUNESHAB 

1939 AWE(BE) 45= 1939 B D 175 
Delivery of fjiifinm — Absence of — Effect— No 
print y of mtereit between the donor and direr 
Where a donee does no' enjoy that 
which exists between per-ons 1 he a gr. 
grandson or a father and a minor son, 
the donor makes a gift but does not pass possession of j 
the property to the donee, then the interest in favour of 
the donor begins to run against the donee ( Marik S. I 
M and Mehta J V ) SaliK ram ‘•INHA »■ J»NKI 
TEWARt. 1939 B D 312 = 1939 AWE (BR)J30 = 
1939 ALJ (Supp ) 81 

* - Validity —Delivery of posutuon deferred till j 
happening of certain event 

The mere fact ihat the transferer when conferring an 
ab«olu'e estate directed that the property shall not be 
made over to the donee till after the happening of a ■ 
certain event could not affect the validity of gift, for 
Such direction is either inoperative or even if operative 
could not make the gift itself invalid ( Naviol ATuAore, 
C J. and Sukhdeonaram, J ) lilRtllCH AND v DEEPA 
1939 MLR S2 (Civ ) 

Validity - Gift of traie contrary to condition/ 

laid down tn leaie — Lenor declaring gift tote invalid 
• — Gift not legally cancelled — Effect 

A lease of certain Government lands contained a 
clause that the lessee had no authority to sub-let. sell, 
donate or mortgaee or otherwise dispose of ordeal with 
the lease interest without the consent of the Government 
and that if he did so. the same would be void The 
lessee desiring to make a gift of his properties to his sons 
and wishing to Include the Government lease therein 
wrote to the Government for permission, but without 
waiting for the permis'ton to be obtained, executed gift 
deeds in favour of sons individually and included there 
in the Government lease among other properties The 
Government asked to be fn— - ‘ L -* l - 

proposed gift deeds and sta 
granted subject to Certain Ct 
ultimately faded to obtain ' * 
cancellation deeds to be pre 

copy to the Government ’ ■ ■ * 

same and wrote to the lessee that the gift deeds previ- 1 


GOVT. OF INDIA ACT (1935), S. 45-A, 

ously executed were Invalid. The gift deeds were how- 

ever ntver in fact cancelled. 

Hr Id, that the Government having avoided the 
attempted gifts, those donations were void and did not 
operate as a valid assignment of the tenant's interest in 
the lease. Therefore no property passed to the donees 
under the deeds though they may not have been legally 
cancelled. I Lord Porter ) JAYA'VARDENE v. JAVAWAR- 
DENE. 182 I.C 770 = 12 RP.C 18 = 60 LW 87 = 
41 P LB. 717= A I R 1939 P C 138. 
GOVERNMENT OF INDIA ACT (1935)— Inter- 
pretation of — Principle/ — Duty of Coutt. 

The constitution is not to be Con>trued in any narrow 
or pedantic sense, and the Court will have regard to the 
fact that the subject matter of the interpolation is a 
constitution — a mechanism under which laws are to be 
made and not a mere Act which declares what the Law 
shall be ( Guiyer , C Suta/man and Jt/yakar , J J ) 

C 1 = 
141 = 

6BR 405(2) = 43CY/N |FCR) 1= 
1939 P WN. 453 = 49 LW. 36 = 1939 M W N 25= 
A.IR 1939 F. 0 1 = 1939 ML J (Supp.) 1. 
— ■■■— Interpretation of — White paper and Report of 
Joint Select Committee — Pr/or legislative Practice- 
Reference to — If tmtidcd 

Gayer. C J and Jayahar, J { Sul aim an, J doubt- 
ing) The piopoials for Indian Constitutional Reforms 

V— - -• -V- I »- a p... . .1 .1 - >- C 


Guiyer, C. J and Suta/man, J (Jayahar, J > doubt- 
ing) The Legislative practice in India preceding the 
constitution Act may be looked inti>i for Parliament 
must surely be presumed to have that in mind, and 
unless the context otherwise clearly requires not to have 
conferred a legislative power in a sense not understood 
by those to whom ihe Act was to apply (Gwytr, C J , 
\ Sutatman and Jayahar, JJ) In He matter of C P. 

and Berar Sales of Motor Spirit and Lupri- 
cants Taxation Act, 1038. 1939 FOR 18 = 

180 X C 161 = 11 RF C 1 “ 2 F L J 6 = 
20PLT 197=1939 OIR 144- 6 BR 405(2) = 
43CWN (FCR 1 1 = 1939P W N 453 = 
49 LW 36 = 1939 M W N 25 = 
A.I.ft 1939 (F C.) 1 = (1939) M L J (Supp ) 1. 

S 32 — Tort of Gove-nment servant employed in 

Government Hospital— Liability of Secretary of State 
for damages See TORT — DAMAGES 49 b W 679 = 
(1939) 1 M L J 784. 

S 45 A — Devolution rules — Scope and effect 

Per Lore William, J — S 45 A of the Government of 
India Act does not declare that the devolution rules 
made under it are oart of the Act If any of them are 
inconsistent with the sections, the latter mu't prevail 
Per A/itter J — As the devolution rules framed under 
S. 45-A of the Government of India Act have to be 
made under the procedure prescribed in S 129-A. they 
become part of the statnte If they and the statute are 
■n conflict, the governing intention of the Legislature 
~ ------- •— • *-■ be that expressed in the 

• amed under it, and the 

• *cted on the ground of 

■ • • Lori Williams Hartley 

• - ” ■ //) NARAMMJHDAS 


ILR (1939) 2 Cal 93-183 I C. 113 
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GOVT or INDIA ACT (1935) S 49 
12 E C 129 = 2PLJ (P II)7X=69CJLJ 458 = 
43 OWN 6I3=AIB 1939 Cal 435 (SB) 

■ S 49 — Mmtiteri — If subordinate officers to 

Governor 

The ministers of a province are not subordinate 
officers tn he G" .. U _ >k. » ~t C AO -« 


12 EC 163 = 2FLJ (PartlH 65 = 
40 CrLJ 782 = 69 CL J 599 = 43 C WN. 950 = 
A IE 1939 Oal 629 (SB) 
~S 49 — Scope and effect of— ° Am "■*•> c 
Madras District Municipalities Act- 
to issue — Governor and Provin tal 
rentiation See Government op • 

60 LW 638 

Ss 100 and 107—.? ope an i effect of- Made 

Agriculturists' Relief Act— If ultra vires the powers f 
the Provincial Legislature as repugnant to Negotiable 
Instruments Act Usurious Loans Act or the Hindu Law 
of debts — Assent of Govei nor General — Effect of 

Though in one aspect and for one purpose a subject 
may be within the powers of the Federal Parliament, in 
another a«pect and for another purpose it may fall within 
the powers of a Provincial legislature The Madras 
Agriculturist*' Relief Act is one which relates to agn 
culture a subject reserved for the Provincial Legis 
lature, item 20 of List II of Schedule VII of the 
Government India Act The Act relates to money 
lending to agriculturists and ‘money lending ’ also is a 
subject reserved for Provincial Legislature, item 27 of 
List II of Sch VII The onljf effect of the Act so far 
as Negotiable Instruments are concerned is to reduce 
liability where the maker or endorser is an agriculturist 
The Act being in substance within the powers of the 
Madras Leg slatuie, the fact that in particular cases it 
may operate to reduce liability on contracts evidenced by 
negotiable instruments cannot affect its validity So too 
its affecting discretion given to Courts by the U«unous 
Loans Act cannot affect its validity Even if the matters 
dealt with under the Act do not come within the exclu 


must prevail in the province unless and until the Federal 
LegiMature thinks fit to legi late tn respect of the same 
matter The Provincial Legislature has power to 
legislate with regard to ‘ contract’ and no exception is 


I GOVT. OP INDIA ACT (1935), S 106 

1939 MWN 192(2)= 49 LW 257“ 
A IE 1939 Mad 361=(1939) 1 M L J 272 (FB> 

S 100 ll) and (3)— Construction— Scoie — 

Schedule VH List I, Item AS and List II, Item 48 — 
Scope of — Respective powers of the centre and of the 
taxes — C P and Berar Sales of 
ubrtcanls Taxation Act of 19 8 — IT 
retail sites of motor spirits and 
iuimeonii-~ti excise duty or tax cn sale of goods 

If a tax is covered by the Federal List (List I of 
Sch VII to the Government of India Act of 1935) and 
not covered by the Provincial Li«t (List II of the said 


it a tax falls within both the I ists then such a tax will 
| be ultra virei the Provincial Legislature by reason of 
1 the non obstante clause in S 100 (1) of the Government 
of India Act But it is a fundamental assumption that 
the legislative power of the centre and the Provinces 
could not have been intended to be m conflict with 
one another and the Court must therefore read them 
together and interpret or modify the language in which 
one is expressed by the language of the other and arrive- 
at a reasonable and practical construction of the Ian 
guage of the section so as to reconcile the respective 
powers they contain and gue effect to all of them It is 
only if such a reconciliation should prove impossible and 
only then will the non obstante clause m S 100 (I) 
operate and the Federal power prevail for the clause 
ought to be regarded as a last report Sec 3 of the 
C P and Berar Sales of Motor Spirit and Lubricants 
Taxation Act of 1938 and all the provmons thereof 
tevying a tax on the retail sales of motor spirit and 
lubricants at the rate of five per cent on the value of 
such sales is no */trii nm the Legislature of the 
Central Provinces and Berar It falls under I'em 48 of 
List II in Sch VII of the Act as a tax on the «ale of 
Goods ’ and is not covered by Item 45 in List I of Sch 
VH as a duty of excise’ ( Gwyer C J Sulaiman and 
Jayvkar //) In the matter of C P AND BERAR 
’ * ~ IXA- 

61 = 

’ 37 = 

2 ) = 

■ ■. s " 53 = 

■’ ’ > 5 = 

” ■ : , >)i 

Ss 106 and 80-A (4 ~)— Jurisdiction of High 

Court — Curtailment of — Powers of Provincial Legt 

The jurisdiction powers and authority of the H gh 


ai u me iiiuuu ww as loueois \.L.eacn c J , naif 
worth and Krtshnaswamt Ayyangar J J ) NAGA 
RATNAM V SESHAYYA (THE MADRAS AGRICUL- 
TURISTS ACT fare's ILE (1939) Mad 151 = 
180 I C 994=11 EM 760=2 FLJ 39= 


S 106 (2)— Construction — Matter concerning 

the revenue’ —Meaning of— Stamp duty Payable tn 
document — Question as to— Jurisdiction of High Court 
, to entertain suit. 
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GOVT. OF INDIA ACT (1055), S 107. 

The expression “the revenot** in S. 106(2) of the Gov- 
ernment of India Act does apply to the stamp duty pay- 
able under the Indian Stamp Act and such stamp duty 
<io« fall within the terms of the section. Where the 
■contention is that the stamp authorities are not entitled 
to charge any particular stamp dory, it must be a 
“Matter concerning the res enue" w 11 hin the meaning of 
S« 106 (2), and any act ordered to be done in the 
collection of the revenue w uald likewise be a matter 
■concerning the revenue. An act done by the revenue 
authorities for the purpose of collecting the revenue 


jurisdiction to entertain a suit in such a matter by 
reason of the bar imposed by S 106(2), and the public 
have no remedy against what may turn out to be a ! 
vrrong and arbitrary decision of the stamp authorities 1 
vrith regard to the payment of duty chargeable in 
respect of any particular document, ease and except the 
somewhat doubtful remedy provided by S 56 of the 
Stamp Act, ' ■ ,** “ 

Cement Co.. 


41 Bom LB 297 -A1E 1939 Bom 215 

8. 107 — Bihar A't IX of 1938. 5 l5— // re 

fugnant to S 38. C. P Cede, and tad m inch 

S. l5 of Bihar Act IX of 1938 L not void under 


the C P. Code to some extent applicable to rent suits I 
and provide new procedure for the trial of rent tuns 
{Kkaja Afufiamed Noor and Chat Urn // ) RaZaUR 
Rahman r. Udit Singh 18 Pat. 691 = 6 b r 106= | 
1939 PWN 630 -20 Pat L T 492= ' 
AI.B 1939 Pat 670 

S 107--Bihar Money-Lenders Act (1939) if 

repagnant to exisling Indian law and so void Set 
BIHAR MONEY-LANDERS ACT (VII OF J939) 

20 Pat L T 473 = A IB 193 — 

S 107 — Repugnancy of provincial la 

mg Indian law — Principles of construction 
Per Sulaiman, J. — When the question is 
provincial legislation is repjgnant loan exiting Indian 
law, the onus of showing us repugnancy and the extent 
to which it i« repugnant should be on the party attack 
log its validity. There ought to be a presumption in 
favour of 11s validity, ard every effort should be made 
to reconcile them and construe both so as to avoid their 


GOVT. OF INDIA ACT (1985), S. 204. 
offending provisions are so interwoven into the scheme 
0/ the Act that they are not severable, then the whole 
Act is invalid. (Cwyer, C.J Sulaiman and Varadacha- 
riar, JJ ) *>H VAMAK ANT LaL V. RAMBHAjAN SlNGH. 
(1939) F.CE 193 = 12 E F C 1 = 2FLJ 183 = 
43CW.N. (r C.R ) 193 = 182 I C 161 = 
1939 OLE. 399 = 5 BB. 766= 1939 M W.N 674 = 
1939 PWN 633 = 20 Pat L T. 473= 
A IB 1939 PC 74 = (1939) 2 M L J. (Supp)45. 

S 107 — Repugnancy — Test 

If the dominant law has expressly or impliedly evinc- 
,a — *-• — — - L -'- then a subor- 
and therefore 
tent in a given 
intention must 

nece— * ’ ' -r. . 1—1 — 

{At, -h 

KlSHt 


S 107 (1) — ‘‘Existing In itan Law”— Bihar 

Money Lenders Act (QI of 1938) — If repugnant to exis- 
! and void. See BlHAR MONEV-LEN- 
II. 2938 P.W.N. 913 (FB). 

( \)—Af‘idetcripnon of respondent — If 
,tal of appeal 

No doubt under S 179(1) of the Government of 
India Act, an appeal should be lodged against the 
Secretary of State and not against the Secretary 
of State for India in Council But the mere 
’ • ’ ' words "for India in Council” does not 

„t tK« sfinsai as at the worst it 
piion of the res 
MUNDER KHAN 

41PLR 134 = 
AIR 1939 Lah. 298. 

.3 179 ( 2)—A/isdcscnption — Amendment 

Where in a sun against the Secretary of State, the 
latter is wrongly oe-cribed as "Secretary of State for 
India in Council” this is a mere misdescriptton which 
can be amended at any tune by omitting the words ‘‘for 
India in Council”. ( Daltp Singh J ) A WAR Kaur 
v. Secretary of State AIR 1939 Lah 683 

I S 204 — 'Legal right' — Af tailing of -Suit for 

I delaratton that S IC6 (c) of Cantonment* Act it ultra 


S 106 (r) of the Cantonments Act (tl of 19 It) w 
ultra vires the then Indian Legislature, that all fi ngj 
imposed and realised by Criminal Courts for °ff e nCes 
committed within the cantonment areas should be cfe _ 
diled to the provincial revenues and that the P' a, „tiffs 
were entitled 10 recover and adjust all Suc^ SQmj 


h«i in the former, while mtra vires in the latter A capable of being enforced by the power of a State, hot 
law which is ultra vires in part only may thereby be- not necessarily in a Court of law I* is a right* of a 
come ultra tires In whole if the object of the Act cannot party recognised and protected by a rule of law the 
at all be attained by excluding the bad part. If the violation of which would be a legal wrong done to 
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GOVT OF INDIA. AOT (1935), 8 205. GOVT OF INDIA ACT (1935) S 208 

interest and respect for which is a legal duty, even 180 I C, 650 — 11 R F 0 44(1) = 5BB 629 = 

though no action may actually lie The mere fact that 1039 M W N 359 = 1939 OLE 210= 49 L W 570 = 
under the previous Act the Provincial Governments were 20PatLT 263 = 1939 PWN 203= 

subordinate administrations under the control of the 2 Fed L J 121- A IE 1939 F C 42. 

Central Government and could only have made a repre , S 205 (1 )— Construction — * Jutgment , decree or 

sentation to the Gove nor General in Council or the | final order' —Meaning -Federal Court— Jurisdiction 
Secretary of State, would not be sufficient in itself for , in criminal matters 


hoi ling that the formtr could not possibly pos ess any 
legal r ghts’ at all against the Central Government even 
in respect of rights conferred upon them by the provi 
sions of the Act or the rules made thereunder If a legat 
tight existed under the old Act, b 204 of the new Act 
would not be inapplicable merely because the right rela 
ted to an eailier period {Gwyer, C J , Salesman and 
V ira lachartar JJ ) The UNITED Provinces v 
thf Governor General in council 
1939 FCR 124 = 11 EFC 44 (2i=60LW 209 = 
19 J9 PWN 656 1939 MffM 760 = 
180 IG 863 = 6 BR 654 = 40 CrLJ 403= 
1939 OLE 246 = 2 Fed L J 123- . 

AIK 1939 FC 68 = (1639) 2MLJ (Supp ) 1 
S 205 — Fm il order— Appeal to High Coart 
against o'ler dismissing application under Ss 16 and 
17 of Bihar Money lenders A t {III of 1938)— Dtsmts 
sal— Appeal to Federal Court— I f lies 

Per Gwyer C J and V aradachanar J — Ss ]6 and 
17 taken together secure a sub tantial bene6t to the 
judgment debtor namely that he shall not by reason of 
any forced sale tn a Court auction be deprived of his 
property for less than its fair value The dismissal of an 
apoeal by the High Court against an order dismivinp 
application under Ss 16 and 1 7 13 har Moneylenders 
Act (III of 1938) has the effect of finally denying to 
the appellant this advantage and the order of the High I 
Court must to this extent be treated as determining a 


bl 

the H gh Court must be treated as a final order for the 
purpose of b 205, Constitution A.r and an appeal to 
Federa Court therefore lies 

Per Sulatman J — The word judgment’ does not 
include every order Similar y decree must involve a 
determination of the rights of the parties The order 
of the High Court dismis ing tne appeal from the lower 
Court a order refusing to fix the valuation or to spec If 
a portion of the mortgaged property in the proclamation 
of side is neither a judgment decree nor a final order 
wiibin the meaning of b 205 (1) of the Act No appeal 
therefore lies to th. Federal Court (Gwver, C J Sulat 

man and Varadachnrtar JJ) bHVAMAKANT LAL v 

RambHaJvn Singh (1939)F C R 193 = 

12 RFC 1-2 FLJ 183 = 182 10 161 = 

5BR 


Gwyer, C J — The Federal Court has jurisdiction m 
civil as well as in criminal matters The words judg 
| men*, decree or final order” ought to receive no narrow 

Salaiman, J ■ — It may be assumed that the words 
‘ judgment or final order ' in S 205 (l) of the Govern*- 
ment of India Act apply to cnminat ca c es as well but 
an order of the High Court directing the re hearing of a 
a criminal appeal by the Sessions Court is not 
''judgment' Within the meaning of the section 
Varatachartar J — S 20o of the Government of 
India Act is not in terms limi ed to civil ca«es and the 
word judgment' is comprehensive enough to include a 
judgment pronounced in a rrn mat case (Guty r, C J , 
Salaiman and Varadachariar , J J ) HORI KAM 

Singh v Emperor (1939) rcE 169- 

6BE 685=11 EFC 60 = 1939 M W N 497= 
40 CrLJ 468 =1939 OLE 366 = 
1939 PWN 429-50 LW 95= 
43CWN IF CE ) 50=20 PLT 539 = 
41PLR 680 181 1 C 317-2 Fed LJ 163 = 
AIR 1939 rc 43= (1939)2 ML 3 (Supp) 23. 

S 205 f l)— Const ru (ton — Substantial point of 

law as to the interpretation of the Act or of any order sn 
council, etc — Meaning of — Order of Foreign and Fohtl 
cal Department Ho 34 1 B dated 14 1 1937 — Com- 
traction of - Decision on— Certificate— I f can be granted 
The notification or order of the Foreign Pot ttcal 
" ' L ^ * ¥ No 34 I B 

order made 

the Crown 

Representative but an order made by the Governor- 
General in couucil under the Fore gn jurisdiction Act 
and Indian (Foreign jurisdiction) Order in Council 
1902 There was no power under the Government of 
India Act to make any orders in coun ll relating t& 
Foreign jurisdiction until 1 4 1937 The construction of 
the said order dated 14 11-1937 cannot be said to he a 
substantial point of law as to the interpretation of the 
Act or of any order in Council made under the Act 
within the meaning of S 205 (1) of the Act, so as to 
justify the grant of a certificate by the High Court under 
S 205 (1) though the case as such might involve a 
d fficult and substantial point of law in general 
{Himes, C J and Agarwala J'l Harmohan 
patnaik v Emperor 1939 PWN 858 

S 205 (1) — Judgment decree or final ord r 

—Opinion given by High Court on reference under 
S 432 Cr P Code 


S 205 — Refusal of certificate by High Court — 

Grant of special leave — - Jurisdiction of Federal 
Court 

Where the H gh Court has refused to grant a certi 
ficate under S 205 (1) of the Government of India Act 
the Federal Court has no inherent jurisdiction to grant 
special leave to appeal The Federal Court being a 
statutory Court its junsd etion must be collected from 
the terms of the statute which created it and there is 
nothing m the statute which gives the Court power to 
entertain an application for special leave to appeal 
{Gwyer C J Sulatman and Jay aka' JJ') LAKHPAT 
Ram v. Behari Lal Missir 1939 FOB 121= 


An opinion given by the High Court on a reference 
under S 432 Cr p Code, is not a judgment or decree 
or final order’ of that Court within the meaning of 
S 205 (1) of the Government of Ind a Act ( Derby 
i hire C J, Naum Ah end Rau JJ) EMPEROR v 
Hemen ” ” 



Unless special circumstances are shown which would 
justify the grant of leave to a -peal to the Privy Council 
the Federal Court will not ordinarily grant such leave 
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(Gwyer, C.Ji Sul at man and Varadachartar, //.) 

Hoki ram MM-M r. Emperor. 

181 1 C 947=11 RFC 75-1939 OLE. 416(1)“ 
lOCr.LJ. 599 = 2 r LJ 206 = 1939 P.WN 622-= 
1939 M WH. 616 = 6 BE 771. 

S 209(1 )—Renutnon of fast to High Court — 
Pcsssers of Federal Court, 

The Federal Court in the exercise of its appellate 
jari'd iction can remit under 6s 205 and 209 (1) a ea-e 
to the High Court with a declaration that there shall 
be substituted for the judgment, decree cr order of the 
High Court a judgment, decree or order which recog 
nues the state of the lair whuh comes int ' 1 1 

the appeal to Federal Court is pending, 
sing the law as it ext-ted at the time v 
Court had sei-in of the ca«e. (Gayer, t .J ,au laiman 

and Varadachartar, J J.) SHVSMAKANT LAL t>. 

RambhaJaS 61VCH (1939)FCE 193 = 

12 RFC 1 = 2 F L J 183=18210 161 = 
43 C.W N. (F C R ) 19J- 1939 OLE 399 = 

5 BE 756 = 1939 M \V N 674- 1939 PWN 533= 
20 Pat L T. 473 - AIB 1939 FO 71 = 
(1939) 2ULJ (Supp ) 45. 

— 8.221(1) and (2l— Construction and s ope— 

Powers of fhgk Court existing before Act— If taken 
eraay or affected, 

Sub-S 12) of S 224 of the Government of India Act 
cannot hate been intended to curtail anj of the powers 
possessed by the High Courts before i he Ail ot l935 
W4spa«»ed. In tact S 223 preserves those powers 
All that S 224 (2) means ». 1 * * ” 

Courts cannot so interpret sub-S ( 1) 
to o«urp the powers w hicb they did 
S. 224 deals with the administrate 
I! gh Court and it does not affect the , 
upon the High Courts by the Letters Patent and the 1 
Charter Act, powers co-exten'ive with those of the 
Court of the King’s bench in England, including the 
power to ls-ue writs of certioian in respect of proceed 
ingi of Subordinate Courts tribunals or officer- acting 
jadicWlly ( Afa.i/m and Lokur. //.) MtiUI SlCKA & 
Co V. MUNICIPAL COMMISMOVLK OF BOMBAY 

41 Bom L E 981- A I E 1939 Bom 471. 

S 221(2)— Scope — Order of Village Heaaman 

under S 10 ot Regulation X / of 19 1 6 — Appeal — 
Jtevi st on— Comp, line y 


und-r Set Customs Ad — Jurisdiction of High Court, 
Under S 226 (i) of the Government of India Act, 
1935 the High Court has no original jurisdiction to 
entertain a suit challenging the legality of an order for 
confiscation of smuggled goods passed under the Sea 
Cusioms Act as the seizure and confiscation of the goods I 
is an act ordered or done in the collection of revtnue. | 


! GOVT. OF INDIA ACT (1935), S 270. 

Section 270 is very w ide in Its terms and prohibits 
the initiation of proceedings in re-pect of the acts descri- 
bed therein against all servants of the Crown. Employed 
in connexion with the affairs of the province, whether 
they are * gazetted officers" or not (Tek Ckand and 
Blacker, JJ.) ArJAN MNGH v Emperor. 

181 1 0. 680 = A I.R 1939 Lab. 479. 

3 270— Charges against savants of Crown — 

[ A'etesuty for Goicrnct's Consent. 

Where the charges against certain servants of the ’ 
Crown not only stated that the alleged criminal acts were 
done ty them while they were engaged in the execution 


eieia, uiai me lonseiu pies' nueu in a. >/u was re- 
quired for initial — — *= - "" | 

Ckand and Black 

S 270 -C 

Where the consent is stated to have been granted by 
the Governor of a Province and there is no indication 
that in doing so the Governor was acting with hfs 
Ministers, it must be presumed that he granted it ‘ in 
hi> discretion. ' (Tek Ckand an l Blaster, J J ) ARJAN 
Singh & emperor. 18110 680= 

AIR 1939 Lah 479 

Ss 270 and 59(2) — Consent of Goiernor signed 

by Home Secret iry—l'ahdity 


sion of the consent by him is valid (Tek Ckand and 
Blacker, JJ ) ARJAN 61N He EMPEROR 

184 I C 680 = AIR 1939 Lah. 479. 

S 270 (1 ) — Consent of Goiernor — Necessity for 

— Test to decide— Allegations in sharge or suit — Facts 
put forward by accused or defendant in ease— Rele- 
vancy 

Under S 270 of the Government of India Act, the 
connnt of Governor is a condition precedent to the 
institution of the proceedings, and the neces'iiy for 
such consent cannot be made to depend upon the case 


40 Cr L J 468 = 1939 O LE 3b6= 
1939 PWN 429 = 50 LW. 95 = 
43 C.W N <F C R ) 50 - 20 P L T 639 = 
41FLR 680 = 181 l.C. 317 = 1939 M W N 497 = 
2FedL J.163 = AIR 1939 F C 43 = 
;1939j 2 M L J i Supp ) 23. 
3 270 (X)— Construction— Protection afforded 
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<JCVT OF INDIA ACT (1935), S 270. 
ress in a Court of law and any restrictions on such 
a remedy imposed in the interest of the public servant 
should not be lightly extended so as to unduly restrict 
the remedy of the citizen (Gwyer, C J , Sulaimanand 
Varadachanar //) HORI RAM SlNGH v EMPEROR 
(1939) FOR 159 = 5 B R 685=11RF0 60 = 
40 Cr L J 468=1939 OLE 366 = 
1939 PWN 429 = 60 LW 95 = 
43CWN (FOR ) 50 = 20PLT 639 = 
• 41FLR 680 - 1939 M W N 497- 181 1 C 317 = 
2 FedLJ 163-AIR 1939FC43 = 
(1939) 2MLJ (Supp ) 23 

-S 270 (1)— Scope— Any act done or purporting 

to be done in the execution of his duty ' — Charge under 
Ss 409 and 477 A, I P Code , against public servant — 
Consent of Governor — Necessity 

Where a Sub Assistant Surgeon in the 

Provincial Subordinate Medical Service in charge of 
a rural hospital is charged with criminal breach of trust 
under S 409 I P Code in respect of certain medicines 
entrusted to him and under S 477 A I P Code for 
having wilfully and with intent to defraud, omitted to 
record entries in the stock book of medicines, it cannot 
be said that in respect of the charge under S 409, 1 P 
Code the acts in respect of which he is intended to be 
prosecuted can be regarded as acts done or purported to 
be done in execution of hvs duty But in 

Tespect of the charge under S 477 A I P Code 
the official capacity involved is the very act complained 
of as amounting to a crime the gravamen of the charge 


stances (Gwyer C J Sulaiman and Varadachanar, 
j/') hori kam Singh r Emperor 

1939 FOR 159-5 BE 685 11 RFC 60 
40 Or L J 468 = 1939 OLR 366 = 
1939 PWN 429 - c 0 L W 95 — 

43 C 

41PLR 6£ . ‘ 

2 


cannot be cured under S 537 Cr P Code even when 

no prejudice has been shown to have been caused 

W here therefore the initiation of proceedings is illegal 

for want of consent but those procee 

to another Court which begins 

subsequent production of consent e 

fore the commencement of the t 

validate what was invalid at its inc< 

and Blacker , //) ARJAN SINGH 

18410 680— A — * A— 1 


GOVT OF INDIA ACT (1935), S 306 

■ 3 297 (1) (b)— Construction and sc ope ^'Loca- 
lity ’ —I f confined to localities in India • — Products of 
foreign countries— If covered— Powers of taxation 
unier section 

Sulaiman ,/ — An intention to discriminate is not 
essential to invalidate a legislation tinder S 297 (1) and 
(2) but it is sufficient if the provisions of the enactment 
result m discrimination 

Quaere — Whether the word 1 locality” in S 297(1) 
(4) should not be confined to localities in India having 
regard lo the marginal note to th» section, and whether 
the section deals with products of foreign countries 
Jayakar J Qeaere — Whether S 297 1) 14) does 
not posit a power to levy a tax on two sets of goods 
{Gwyer C J Sulaiman and Jayakar, JJ ) In the 
matter of C P AND BERAR SALES OF MOTOR 
Spirit and Lubricants Taxation Act 1938 

(1939) FOR 18 -180 I C 161 -11 RFC 1 = 
2FLJ 6- 20 PLT 197=1939 OLR 144= 
5BR 405 (2) = 43 OWN (FCR)1 = 
1939 P W N 453= 49 L W 36-= 1939 M W N 25 = 
AIR 1939 F 0 1- 1939 MLJ (Supp ) X 

S 306 — Scope — O'der o f Provincial Golcrument 

under S 36 Madras District Municipalities Act , and 
issued in name of Got ernor under S 59, Government of 
India Act revising prior order — Application for writ 
of certiorari — Maintainability— Government of India 
Act S 49 —Scope and effect 
A temple tank vested in a Municipal Council was in 


hearing the Municipal Council upheld the original oruer 
of the Municipal Council cancelling the Governn ent’s 
previous order The order of the Government was 
issued in the name of the Governor of the Province as 
required by S 59 of the Government of India Act The 
j issue a writ of 
quash its order 
ouncil and con 
jiM Ao ltrvisfc As 

nsdiction to issue 
ich was an execu 
the name of the 
e Government of 


Act 

Government had no power to cancel or vary its own 
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GOVT, or INDIA ACT (1935). S 317. 

S 317 and Sch Sand Hindn Women’s Eight 

to Property Act (ldS7 )—Seepe and obteet of S, 317 
« nd Sc A. V —Hindu Women's Jtsgkt to Property Atl it a 
validly pasted A't _ .... 


ajoijr continued to be the law of Bnti'h India It 
appears ijj it the prott-ions made in b 3l7 and Sch 9 
Is imended 10 continue the validity of the functions of 
the Indian Legislature So ihe Hindu Women's Right 10 
Properly A t is a validly pas*td Act. (.Sennet and 
Verma.J /) JANAK DULAKI v SRI GOPAL. 

1939A.W.R (HO 1 655 = 1939 ALT 875 = 
2FLJ 113 = A l R 1939 All 706 

Sch VII List L Item 45 and List II. Item 

48 -"Excise"— "Taxes on the tale of goodt"— Interpre- 
tation of. 

The term “excise” may have a wider meaning <0 as 
to include all duties levied on ihe consumption of exeisa 
ble com mo lit y at any stage from production to sale, but 
bawng regard to the context in which the expression is 
O'e 1 and the scheme af the Government of India Act, 

and to avoid conflict with Iiem 48 in List II of Schedule 
VH the expression “Duties of excise" as used in Item 
45 of Li«t I of Schedule VH must be construed as a power 
tn impose duties of excise upon the manufacturer or 
producer of the excisable articles, ar at leas at th- *tage 
of. or in connection with manufacture or production and 
that it extend* no further * — * 

between the first sale and t 

not intimately connected wi< 
ducer while the former is. 

the wider meaning, then the 

amount to excise duty and > 

Provinces to impose under I . 

license fees and certain turn over taxes which will be 

merely illusory and that could not have been the inten 
tion of Parliament in using the words taxes on the 
sale of goods" in Iiem 48 in List II of Sch VII to the 
Act ( Gwycr , C /. Sulaiman and Jayakar, JJ ) In the 
antler ef C P AND BERAR SaL^S OF MOTOR 
Spirit ank Lubricants Taxation Act I93S 

1939 FCE 18 - 180 IC 161-11BFC 1 = 
2FLJ 6 = 20 PLT 197-1939 OLE 144 = 
5 BE 405(21=43 C W N (FCB)1 = 
1939 P W N 453= 49 L W 36 - 1939 M W N 25 = 
A I E 1939 F C 1 = 1939 MU (Supp ) 1 

Sch VII List III. Entry No 4— Civil 

Procedure" — If include 1 furirdiciten and power 1 of 
Courts 

“Civil Procedure” in the Concurrent 
in Sch VII to the Government of Ind 
held to exclude matters relating to 1 
powers of Courts, since *peaat provisit 
these matters in the second entry in 
Legislative List. Iflfithr and Rau, JJ. ) G P 
Stewart v Urojfn dr a Kishork 

184 1 C 689 = 12 BO 271 = 69 CL J 573 = 
2F L J. 112 = 43 OWN 9»3 = 
A 1 E 1939 Cal 628 


X. 10 WH pieaoei. **« 1 . '-“ , g £ g R c ) 2 16 

OEANT — Alienability — Jagir to be entoyed to long us 
any descendant t of the giantee should sumve—Prohibi 
hen against alienation by grantee— Provision for rt- 
Y.D 1939—37 


OEANT. 

sumption on unauthorised transfer— -Mature of interest 
created — Saleability in execution of money decree 
against grantee 

When a jagir is created by Ihe Crown which can be 
.... .,. 1 - {he grantee and which cannot be 
the interest of the grantee is a 
which is not assignable e.ther by 
by voluntary alienation. The 
3 involuntary alienation is the 
power of voluntary transfer The ]agir cannot be sold 
in execution of a deciee for money against the jagirdar, 
the only manner in which the decree- holder can utilise 
for his own benefit the interest of the jagirdar in the 
property granted is by obtaining ihe appointment of a 
receiver of the rents and profits until his decree is satisfi 
ed or during the life time of the judgment-debtor which- 
ever might be the shorter period (James and Row- 
land, JJ.) UPENDRA SlNOH V MEGHNA1H SINGH. 

18 Pat 370 = 6 BE 850 = 183IC 56 = 
12 R P. 86 = A I E 1939 Pat. 598. 
— ■ Construction — Inam Sanad — Grant of alienat- 
ed village in mam together with atl tarts and eesseS 
pnsent and future cesses, waters, trees, stones, mutes etc. 
— Tree! on land occupied by ihots, dha r ckarts and 
permanent trees prior to grant — Right to — Adverse 
possession by latter — Effect ot 

M lere an mam sanad recites that an alienated 
village is granted to the grantee in inam logeiber with all 
taxes and cesses the present and future cesses, waters, 
trees, stones mines and buried treasures, but exclusive 
of the rights of the hakdars and ancient inamdars, the 


tenants had, for a period of over thirty years been exer- 
cising the right of selling, cutting and removing the 
trees on their lands, constantly, openly, to the knowledge 
of the inamdar and without his permission and without 
protest from him. it must be held that the claim of the 
inamdar to the tree is barred by limitation and adverse 
possession (It'adia and S'n, J J ) I’UTI AJI VlSHRAM 
V DamOdar Vishnu 184 IC 437- 12BB 174 = 
41 Bom L E 805 = A I E 1939 Bom 405. 

Construction — Saranlam — Sanad — Grant of 

Villages to grantee and his heirs from generation to 
generation — Provision for en/oyment in inam from 
generation to generation with rights of trees, water, 
stones, earth and minerals — If baranjam — If confers 


enjoyed in inam from generation to generation ** and 
that the mam was to continue “*o long as (here 'hall 
remain in existence any male heir in the family of the 
grantee.” cannot he held to be a saraniam grant «uch a 
-- -* ~ --*••• ♦-i- , » and alienable e'tate 

■ Pot *uch grams are 

Saramam « 'penally 
..... .-nad to indicate that a 
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GRANT 

—Crown erort — No term fixed— If an ntdt 

eation of pertnantncy — Absence at hentabihty and 
tr ms fer ability — Resumption — Right to — Time limit, tf 
any 


GROVE 

CHANDU 5BB 861=“ 183 1 0 80 = 12RP 9S« 
1933 PWN 99-AI.B 1939 Pat 362 
■ ——Validity of —Tenure holder holding at variable 
rent— Grant of under tenure to on ther at fixed rent ns 


to make it transferable nor is there any provision that [ rent of under tenure 


—• — —Per tonal want by Gmernment — £ it ate not 
known to perianal law of grantee — Creation of— Volt 
dity — Successive life eitates or limited mteretlt — 
Power to create 

In the case of personal mams granted by the Govern 
roent the latter may create hentab e estates not known 
to ordinary Hindu or Mahomedan 1 aw and when once 
created the terms of the grant have got to be enforced 
by Courts It is open to the Government to create 
successive life estates or limited interests and the pro 
hlbition as to alienation may be imposed by the Govern 
went either by virtue of an enactment or by a grant To 
such ca«e S 60, C P Code would apply and the pro 
perty is not therefore liable to attachment and sale in ex 
■ * v ■* ' '* ‘ ’ Gham and 

■ ■■ SAHEBA 

" . ■ OR 219 


——Service grant— Detabandam mam grant burden 
ed with service— A'tenabi/uy— Grant to Hindu family 
—Mortgage by father— Decree and tale in execution— 
Sant— If bo end 

Landi granted by way of desabandam inam burdened 
With a servire namely, keeping an irrigation tank In 
repaw, are not alienable An alienation of »uch mam 
lands is opposed to public policy and void If a Hindu 
father executes a mortgage of such mam lands it cannot 
bind his so is, and a decree obtained on the ba'is o! such 
a mortgage as wetl as an execution sale, being a nullity 
must be disregarded ( Psndrang Row and Abdur Rah 
man, JJ ) LakshmadU v RaMUDO 

50 1 W 472 " 1939 M W N 918 = 
AIR 1939 Mad 867 


Service grant — Etectmrnt lutt —Plea of ad- 
vene pones non — Onus of proof — Performance of lerxtcc 
in the past— 1 f plaintiff bound to prove— Non Perform 
once of service for over two yean — Effect— Notice to 
guit — Necessity before suit 

Where a grant is found to be a service tenure a 
plaintiff suing in ejecting is not required to prove any 
thing else He need not prove that he had actually 


j liable to enhancement creates an under tenure at a rent 
( fixed for perpetuity the fixity of rent in the under tenure 
cannot bind the grantor's landlord A patntdar who 
claims directly under such a landlord and whose rights 
are superior to those of the grantor tenure holder Cannot 
be bound by the grant either When the patmdar puts 
up the tenure of the grantor tenure holder to sale in exe 
cution of a rent decree ana purchases tt himself, he gets 
the tenure as it is and not merely the right title and 
intere-t of the riefaul mg Judgment debtor and by no 
stretch of imagination can he be held to be the repre 
serwativeof (he judgment debtor Ir may be that be 
may not be able to avoid all the acts and transactions of 
the judgment debtor tenure holder, but he nevertheless 
gets the tenure and i» entitled under the general law of 
the land to get the rent payable by the judgment 
debtor s under tenant enhanced subject to such limita 
tions as the law provides ( Wort and A Ana Moham 
mad Noor // ) CHANDRA MOHAN Ma/hi v MID 
napore ZaMINDari Co Ltd 20 Pat L T 185 
{ GROVE See also Landlord and Tenant— Grove. 

I —Gran' for purposes of—Ownerthtp m trees 
| to be with landlord — No terns at to re entry — Court sale 
— Landlord it entitled to re entry 

Where a particular land was granted for starting a 
grove on condition that the ownership in the trees was 
to remain in the landlord and that the grantee should 
have no power of sale or mortgage but th're was no 
provision for re enlry, and where after the death of the 
grantee, it is sold in execution of a decree against the 
son of the grantee and it u acquiesced in by him it 
amounts to an abandonment and the landlord can re 
enter ( Hamilton , /) MaHOMED SaaDaT ALt 

Kh an v Mahomed Amir Ahmad 14 Lack 459 = 
11 RO 258 = 180 I C 765-1939 0 A S21 = 
1939 OWN 333-1939 OLE 204 = 
AIR 1939 Oudb 158 
• — Loss of character of grove — Inference — Ctreutn- 

Where the trees in a grove are all in a corner and the 
major portion from which they have disappeared is 
susceptible of being put to any other u«e the area bas 
‘ th S M and Mehta J 

' )IN BANDHU 

\ ■ 59 A W R (BE) 284 

iney tenant — Sale in 
hat passes to auction 

ceedings of a simple 
. sale of the trees of a 


grantor from the time when the services 
dered ( Manohaf Loll, J ) HARJSI- •* ' ' 
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GROVE. 

nature of the tenancy was changed by the planting of the 
grove and therefore the trees became transferable 
{Botnet and Verma, //) LACHMAN SlSGH V. 
MULW A 181 IC. 397 =11 E A 562 = 

1939 RJ) 110=1939 A L J 209 = 
1939A.W.B. (HC) 119 = A.I E 1939 All. 224 
—— Transfer of proprietary rights tn sir land — 
Trees and fruit— Bight to— If pastes to the transferee. 

Per Bull Bench s fqbal Ahmad, J.. contra — On the 
transfer of proprietary rights in nr land on which a 
grove stands, the right to the possession of 
the trees and their fruits remain wilhthe transferor, 
unless he relinquishes this portion of his ex-proprietary 
rights, or the whole of his ex -proprietary rights in 
accordance with S 15. Agra Tenancy ' ~ 

Iqbal Ahmad and Alftofi. //.) FlIR- • * • 

LiaQstAli I LB (1939) AU 518 = 

11 E A. 576 - 1939 OLE 323= 193S ■ 

. 1939 A.W.E. (H O.) 278 -If 

A IE 1939 All 291 (FB). 
GUAEANTEE— Person entrusted with money for 
investment on landed property lending on promisor; . 
notes in his own name— .^subsequent endorsement of 
notes to owner of money promi-mg to take executant to | 
the indorsee and clear the loan— II guarantee See 

Negotiable Instruments act. S 35 

(1939)1 ML J 897 

GGAEDIAN AND WAKD 

See (i) Guardians and Wards act. 

(2) Hindu Law. 

(3) Mahumedan Law. 

(4) Minors 

GUAEDIANS AND WAEDS ACT (VIII OF 1890; 

— /ureeleclsots of Cuter/ under — Cart tent order for pay . 
meat of money by husband to wife or school authorities 


under O 21, R. II, C, P. Code whereupon tb 
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GUAEDIANS AND WAEDS ACT (1890), S. 26. 

- -S 7 — Appointment of guardian — Compromise If 
applicants — Duty of Court, 

The uppoinrcjent of a guardian of a minor cannot be 
settled by an agreement between the contesting appli- 
cants for guardianship. The Court has to consider the 
welfare of the minors on evidence before it and not to 
pass judgment in accordance with tne terms of a com- 
promise. It is the duty of the Court to consider whether 
or not the compromise is in the interests of the minor. 
{Bam Loll, J.) IlASSAN Bit- NEK ALAM 

41PLE, 678. 

S. 7 — Guardian of property of minor — Appoint- 
ment of — Enquiry as to property — Necessity for. 

In an application for the appointment of a guardian 
... -t . _ r , u e shown that the 

that there is no 
enquiry for such 
be a lengthy and 
ba«i' for finding 

that there is some property at all {Bam Latl, /.) 
Hass tN Bl v Nek AlaM. 41 P L E 678. 

S 7 — Minor over 17 years — Appointment of 

guardian — Propriety. 

It is not proper for a Court to appoint a guardian of 
a person of a minor who is at least over 17 years old, as 
he comes of age very soon. The order of appointment 
would Simply dep ive him of his right to manage his 
own aflairs for three years more. It is not for the 
Courts to moralize on the advantage of keeping a youth 
under tutelage for a longer period than the law ordi- 
narily contemplates (Addison and Bam Lall,/J) 
Vishwa Nath sareen v mt Karam Devi 

182 1 C 992 = 12 B L. 96 (2)=41 p L E 612= 
A IE. 1939 Lah 221. 
— — Ss 7(3) and 39— Guardi in appointed by toil/ 
—Power of Court to appoint another guarltan. 

If a guardian has been appointed of the persons and 

- - -1 •«.. k .u„ . < a tber by meats of 

proceed with the 
until the guardian 
om guardianship 
ic Guardians and 
ABDUL QapiR v 
41 PLE 12 
nor girl below 1 8 

iiwiu ... 1 anrsm and mar. 

'tafc with Mahumedan — Validity — Absence of father's 
onseut or hnou ledge— If fatal 

‘ ' *" J *"‘- J — embraces 

■ is under 18 

■ • necessary 


within the general comj 

and the order was a v 

however was not a deci 

decree holder, the wife. .... 

whole amount might • ' 

decree in that form cannot be regarded as a decree for I 25- 

payment of 1 ' ' 1 * ■ — 

O 21. R. 11 

/.) Narim ■■ 
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GUARDIANS AND WARDS ACT (1890), S 25 
A father of a minor is not entitled to apply under the 


powers Where a father delivers bis infant daughter to 

the custody of another and for over 15 years takes no 

interest in her, but allows others to do what as a father 

he should do and the girl is brought up by that other 

person and is never again received in her father's house, 

it Is e 

abant 

fathe 

Corn 

and ' 

of an injunction restraining the person having custody , 
of the minor from marrying her to a man who has been 
cho en by that per'on (Leach C J and K ruhnarwainy 
Ay van gar, J ) biv as aNKara MuPALiaR v Kapha 
BAl AMMA! 1939 M W N 483 - 50 L W 620 - 
AIR 1939 Mad 611 « 1939 2 M L J 616 
— — 8 25 — A/mar girl Mow 18 year' of age — 
Change of religion from Hinduism to AlahomeJamsm 
and marriage wth Atahomedan — Father t right to 
rut tad* — // lost 


HIGHWAY. 

and Ahdur Rahman, JJ ) SlTHALlNGA CHETTI v 
■ 49 LW 641= 

“AIR 1939 Mad 615= 
(1939J 1 M D J 745 
1 ’ '• -Application to Court by 

guardian for unction for ward's marriage ^Order on 
— Appeal — If l let 

The performance of the marriage of the ward Is one 
of the proceedings of a guardian referred to m S 43, of 
the Guardians and Wards Act and an order refusing to 


HABEAS CORPZJB — Writ of— High Court S power 
to issue prerogative writ after the passing of the Cr P 
Code .SV/CR P CODE S 491 

43CWN 981-AIR 1939 P C 213 iPO). 
HIGH COURT — Jurisdiction to grant injunctions 
apart from O 39, R 1 of c P Cooe See C P 
COOK O 39, R l A LB, 1939 Cal 642 

HIGH COURTS ACT (1861) S 9— Scope— If in 
consilient wnh Cl 10 Letters Patent (Patna) — 


■ L J " 1 - “ ♦ nd otherwise I 

s as in all 
■ aids Act, the 

istody of the 
■ Merest of ihe 
side her own 

preferences In her own interest and for her good Further 
a father dots not lose the right of Custody of his minor 
child if he becomes converted to another religion or if 
his child becomes so converted {.Dans J C ) 
Mahomed ALaM In re AIR 1939 Sind 311 

3 27 — Outlet of guardian— Purchase of land 

for minor— Propriety of—Agen • of de jure guardian 


man who is acting carefully with 

Though a guardian in possession of iniuo a piupu } 

may fall under S 94 of the Trusts A 

held in every Case to come within £ 

Act as the word *o far as may be 
make it subject to S 27 of the Guardia 
P who effected a partition and separated from his brother 
S, died subsequently leaving a pregnant widow and a 


found that the purchase va> a prudent act, though 
later on depression in the market rendered It a losing 
barnM. 


of the principal and legal guardian was a complete reply 
to any action taken by the minor against j (.King 


4TJ S At Jj X iui 

HIGHWAY— Claim to right of way over village path 
—bait bj section of public — Maintainability — Proof of 
special damage — Necessity See C P CODE S 91 

20 Pat I, T 414 

Highway authority— Liability for mere non feas 

ance ftv TORT—UiCHWaY AUTHORITY 

1939 A WE (H 0)126=1939 A LJ 101 

Ob tiuction— Suit for establishing light of way 

and for removal of obttruction— Maintainability — Proof 
of special damage— Necessity See C P CODE S 91 
(1939; 1 ML J 392. 
- — Religious processions— Right to take out— Limt 

>ns of every sect are entitled to take out religious 
ions with appropriate observances along a high 
ovided they do not inierfere with the ordinary ise 
public or contravene the orders of the Magistrate 
the maintenance of peace 
procession along a h gh 
■ does not depend on the 

■ se of it 

ltsaa M jjiv J9 (C) 

——Rights of public— Municipality proposing to tell 
portion of public street in front of plaintifTs shop — 
Plaintiff S right to sue for i munch m 

For owners of houses abutting on a public h gbway 
the question of frontage means a great deal and if 
anything is done by those in whom the highway vests 
which interferes with the rights of the owners with 
regard to the highway, and which tends to diminish the 
comforts of the occupants of the house* the owners 
have an actionable claim against them IN here therefore 
' ^ — - *- r°ti * portion of a 

he purpose of 
merely got a 
n u*ual value 
• • which persons 

I coming from the railway station to the main gate of the 
Mandi have to pass, the plaintiff is entitled to sue the 
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HIGHWAY. 

Municipal Committee for an injunction restraining them 
from selling the portion of land (Blacker, J.) KaSTURI ' 

Lal Sant Lal v. municipal committee. Jag- 
RAON. 41 P L R. 548 = A I R. 1939 Lab 189. 

* — Rights of public— Right to tar ft try fart of 
fubhe street. 

The public hare a right to u«e every part of a public 
street, not merely the metalled portion in the centre 
(Bla.ker, J.) KASTUR1 LAL SANT LAL f MUNICIPAL 
Committee, Jacraon. 41 P.LK 548*= 

AiR. 1939 Lab 199 

HINDU LAW. 

Adoption 

Alienation. 

Applicability. 

Custom 

Damflnpat. 

Daughters. 

Debts. 

Family settlement. 

Guardianship 
Impartible estate 
Inheritance. 

Joint lamlly. 

Maintenance 

Marriage. 

Partition 

Religious Endowments 
Reversioners. 

Etrtdbana 

Succession. 

Texts 

Widow. 

Wills 

Adoption. 

Bum bay SCHOOL. 

Ceremonies. 

Essentials. 

Evidence of. 

Jains 

POWER TO ADOPT. 

Results 

Subsequent birth of son 
Validity 

Widow— authority to adopt. 

Adoption — Bombay School — Alienation by 

coparcener prior to adoption not supported by justi- 
fying necessity and in excess of share — Right of adopted 
son to challtngt same 

Under the Mitakshara as interpreted in the Bombay 
Presidency an alienation by a coparcener of hi* share 
even if it is not supported by justifying necessity, and an 1 
alienation in excess of his share are binding on a sub j 
sequently adopted coparcener as they are on his own 
son. A son adopted subsequent to such * — * — 


268 = 

AIR 1939 Bom 178. 

Adoption — Bombay School — Mother's power to 

adept — How affected by the dtath of the son 

If a son dies before attaining full legal competence 
and without leaving either a widow or a son or an adopt, 
ed son, then the mother's power to adopt which was m 
abeyance during the son’s lifetime revives, but the 
moment he hands the torch on to another, the mother 


HINDU LAW— Adoption. 

is handed, is quite immaterial. (Bose , /) BAPUJI v. 
GanGARaM. 180 I C. 792 = 11 RN. 396 = 

1938 N L J. 476= AIR. 1939 Nag 47. 

Adoption — Ceremonies — Adoption of daughter's 

son by Brahmins in South India — Datta homam — If 
essential for validity of adoption. 

Among the Brahmins in South India, datta homam is 
not es«ential to the validity of an adoption of a 
daughter's son. Although the general rule is that datta 
homam is necessary among the twice- botn classes, 
there U an exception to that rule based on a text of 
) ama in the case of a brother's son and a daughter’s 
son (Leach, C J.and PatanjaU Satin, J ) SAMINATHA 
Iyer v Vagesan 186 I C 37 = CO L W. 270 = 
1939 M W.N. 827 = A I R 1939 Mad 849 = 
{1939)2 ML J. 657. 

Ad option — Ceremonies — Declaration of acceptance 
of child in adoption by adoptive mother — Necessity 

Where performance of certain ceremonies together 
with the giving and taking in adoption are proved, the 
fact that the adoptive mother did not make a formal 
declaration of acceptance of the adopted boy does not 
vitiate the adoption. ( Hamilton , /.) RAM NATH 
TRWAR1 V . Bare Lal 184 I C 425 =12 R O 117 = 
1939 OWN 905= 1939 0 A 741 = 
1939 O.L R 624 = 1939 A W R (C C ) 220. 

- Adoption — Ceremonies — Giving and taking — 
Fudcnce of — Presence ot boy when Sub Registrar ques- 
tioned father and widow about execution of defd. 

In the case of an adoption by a registered deed, evid- 
ence that the boy was present at the time of the regis- 
tranon proceedings when the Sub Registrar put to his 
father and the widow who adopted him the questions 
whether they had executed the deid, is sufficient to 
prove a giving and taking (Sie George Rankin.') 
BlRADH MALI- PRABHABHATI KUNWAR. 

ILR (1939) Har 258 = 5 BR 631 = 18110 311 = 
11RP.C 249= 1939 OLR 318 = 43 OWN. B42- 

1939 O W N 662 = 41 Bom L R. 1061= 
70C.LJ 377= 1939 P.WN 891 = 

AIR 1939 P.0 152. 
" 'Adoption— Ceremonies — Giving and taking— 
Necessity for— Adoption of orphan— Validity — Mar- 

According to law now prevailing in Matwar the cere- 
mony of giving and taking is not ai all nectssaty and all 
that is required is a registered deed of adoption Con- 
sequently the adoption of an orphan if evidenced by a 
registered deed of adootion, mu't be held to be valid in 
Marwar ( Navtol Kishor *, C J and Ranntmal • /.) 
Baktawarlal *. CODA w A HI 1939 MLR. 30(0). 
Adoption— Essentials of Validity — Mere execu- 
tion ot adoption deed — Sufficiency — A imistion in deed 
that adoption has been effected in Shastraic form — 

he Hindu law, 

. *olulely nwies- 
, and the law 
does not accept any substitute for it There cannot 
therefore be an adoption by the mere execution of a deed 
of adoption intending to make an adoption in future. 
Where however, a deed is executed by a person staling 
that an adoption had already taken place in the Shast- 
raic form such an admission should be given its full 
weight, in the absence of evidence showing that the 
admission is untrue or w as made by mistake or fraud or 
other vitiating circumstances, and the fact of adoption 
J ‘be taken to be established. 

' . ■ * garni cl u Mudahar , JJ.) 

■ • ■ ■ 17 Mys "LJ. 152= 

44 Mj-s H.C.R. 124. 
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HINDU LAW— Adoption 

— — . Adoption — Evidence of— Oral evidence — -Suffi- 
ciency 

An adoption deed, however, is not necessary to prove 
an adoption It tray be satisfactorily proved by oral 
evidence (IVadta and Norman, JJ ) Sanveek aNGOUDA 
V BASANGOUDA I84 I C 337 = 12 E B 161 = 

41 Bom L R E61 = AIE 1939 Bom 313 

■ — Jains— Adoption— Law governing— Presumption 

See HlNtiU Law— APPLICABILITY 41 Bom L R 760 
— ■ Adopti on~ Jams— Wtdtnv — Power to adopt with 

out authority from husband or consent of hts collaterals 
— Rights of adopted son 

It is well settled that a Jain widow can adopt without 
authority from her husband and the consent of bis 
collaterals This is common to all the Jams and there 
is no difference on this point among the different sab 
sects of the Jams Among Jains, adoption confers on 
the adopted son all the rights of a natural born son and 
he succeeds to all the property of his adoptive father 
(Zia ul Hasan and Hamilton JJ) NEMI ChaND 
t» SaNTOSH Chand 14 Luck 483 = 11 BO 236 = 

18010 129-1939 OLE 124- 1939 0 A 265 = 
1939 OWN 234 = A I K 1939 Oodh 113 
■ Adoption — Power to adept— Mother and inter 
According to Hindu Law, only a wife can adopt to 
her husband and no other female can adopt to any 
other male Thus a mother cannot adopt to her son nor 
a sister to her brother Similarly the authority to adopt 
can be given to the widow alone and not to any other 
person (Sukhdeo No rain /) Ka LVANDUTTA » 

ASKARAN 1939 ML.B 155 (Civ) 

Adoption— Result!— Adoptee having natural born 
son before adoption— Right to give suck son in a (option 
after hi s adoption 

There is no express text of Hindu law or judicial 
decision depriving an adopted son of his right to give 
away m adoption his natural born son who was bom to 
biro before his adoption Such a restriction cannot be 
imposed upon him He can therefore validly give in 
adoption his natural born son though he himself has 
already passed to another family by adopt on ( Beau- 
mont CJ IVadta and Lokur JJ ) MARTANn JlWAjl 
v Narayan Krishna 184 1 C 65 = 12RB 148 = 
41 Bom LB 845=AIR 1939 Bom 305 (F B) 

- - Adoption — Results — Ga/awa/s of Gaya — Custom 
—Gift of Gadt by sottless Gayawal— Effect — Donee — 
If adopted ton of donor — If effects severance from 
natural family — Adoption in Dittako form — IJtttt no- 
tion 

Among the Gayawals of Gaya, gc 
Mitakshara School of Hindu Law the 
when a sonless Gayawal makes a gift 
business) to another the latter is usually called his 
adopted son The Gayawals are also known as the 
Pandas of Gaya whose mam source of income i« the 
Jatn business and Jatn books maintained by them are 
considered to be property A donee of the Gadi (family 
business) is known as the done 
such adoption is not of cour'e 
accepted sense of the term under 
cannot have the effect of remov u 
from his natural family It cannot, however be laid | 
down as a proposition that among the ( 

Customary rules regard ng adoption are sc 
a man may regularly be adopted into an 
and still retain his interest m the estate 
father An adoption among them in the 
cannot fail to have its usual consequence of los. 
rights ot the adopted son in his natural 
(.Rowland and Chatter/ 1, JJ ) NARAYAN I 
Bulak Lal, HEP 


HINDU LAW— Adoption 

180 10 990=6 B E 616 =20 P L T 432= 
AIR 1939 Pat 416 

■ Adaption— Subsequent birth of son tc adoptive 

father — Share of adopted son in father's property as 
against after born son— partible and impartible pro- 
perty — Distinction 

In Western India both in the districts governed by the 
Mitakshara and those specially governed by the autho 
ntyofthe V'yavahara Mayukha the right of an adopted 
son where there is one legitimate son born after the 
adoption, extends only to a fifth share of the fathers 
estate on the principle that the adopted son takes a 
fourth of the legitimate son’s share bo far as impart! 
ble property is concerned, namely watan property the 
after born son is exclusively entitled to succeed to the 
waian properly as he has precedence over the adopted 
son {Beaumont C J , Rangnektsr and IVadta JJ) 
SaHEBGOUDA V SHIPD4NGOUDA 

ILR (1939) Bom 314=181 10 803 = 
11 R B 353 = 41 Bom L E 333= 
AIR 1989 Bom 166 (F B ) 

■ Adoption — Validity — Law in Mar war — Regis 

tend deed— If necessary 

The Law in Marwar relating to adoptions is different 
from the law in British India According to law in 
British India for an adoption lo be valid it is not neces 
sary to execute a deed and therefore there can be a 
valid adoption even in the absence of an adoption deed, 
Here in Marwar however a law has been passed where- 
by the Courts are precluded from recognising an adop- 
tion unless the same is evidenced by a writing duly 
registered (Ran/itmat and Sukhdeonaratn JJ ) 
Fojmal v MST SlNGARI 1939 MLR 60(0) 

Adoption — Validity — Payment of money to 

widow 

In order that an adoption deed may be declared in- 
valid on the ground of acceptance of pecuniary consi 
deration by ihe widow the plaintiff mast show that the 
deed had been executed on account of greed for money 
or bribe offered to the widow 35 Bom 169, Fol 
{Nowal fits ho re C J and Sukhdeo Naratn J ) 
MST RAMBHA V RUGHNATH 

1939 MLB 105 (Civ) 

— Adoption — Validity — Sister s son — Marwar 

According to Hindu Law the adoptee must not be a 
boy whose mother the adopting father could not have 
legally married But an adoption though prohibited 
under (his rule maybe valid if sanctioned by custom 
r J according to the 

■ Ktshore C J 

Godawaki 
ww MLB 30(0) 

Adoption — IVi do w — Authority to adopt — Cons 

truetion of power 

Where a Hindu testator by his will confers a power 
upon his widow to adopt a son within 10 years of his 


e of her husband s brothers’ s 
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SO L W. 377 =*A IR. 1939 V C. 222= has inheri’ed from her son is divested and the adopted 
(1939) 2 M.L J. 479 (P C.) son becomes the ow ner. That is to say, the adopted 

AJ spite* — Wsdow —Authority to adopt — Con son becomes the natural born son. Where the adoption 

etruetton — Will nuthensi *g rr i/ow tj adept a toy from takes place after the termination of the co parcenary by 


la't * ill and testament giies his wii — . -.1 — *_ 

adopt “a suitable boy from our family 
mg to the same gotra as myself**. It is 
formance to that authority if the wide 
outside the gotra. An adoption oi a boy not belonging 
to the same gotra is invalid though it may be that no 
boy of the said gotra is available {Panirang Row and 
Venhataramana Rao, / /.) SUNDARASIVUDU v. 
ADtNARAYANA SaSTRI 1939 M W N 994 = 

BO L.W. 500 = A I E. 1939 Mad 9D9- 
(1939)2 MLJ 614 
Adoption — Widow Authority ta adopt — Prelump. 

Where a person admits the factum of adoption but 
disputes the eiistence of an authority m favour of the 
widaw to adopt, the presumption is in favour of the 
authority and the person opposing mu't rebut it 
(A’lii oal Ktthere, C and Ranntmal, J ) BAKTA 

War UAL V. GODAWARI 1939 MLB 80(0) 

- Adoption — Widow — Co widows — Authority to 
adopt — Construction — Will authorising co-widows to 
separately mate adoptions— Adoption by tumor 
—Absence of retunl Iv senior widow to aloft or 
tent to such adoption— Rtf eet on validity of adopts 

A Hindu who had two wives died leaving a will 
provided, inter aha, * if after nty lifetime, both O 
Jr^.the two wives) “do not agree to live tog. ... 
dividing the said properties into two equal shares you 
shall separately make adoptions' Shortly after the 
death of the testator the junior widow made an adoption 
without the consent of the senior widow who was alive 
but who did not object 

Held, that the intention to be inferred from the pro 
vision in the will was to authorise each of the widows to 
adopt according to the rules of Hindu Law, namely that 
the senior widow should have the right which would only 
pass to the junior widow if the senior widow tefused to 
adopt or consented to an adoption by th 
Since there was no such refusal to adop 
the senior widow, the adoption by the 
muU be held to be invalid {Wadswc 
GoWDUr MUNIAMMAL 

1939 M W N 1170 *=(1939) 2 M L J 805 

Adoption — Widow — Powers of—- Copa rcenery 

becoming extinct by partition — Widow of coparcener 
dying long before partition — Adoption by — Validity. 

On the extinction of a Hindu 1 

tion, the widow of a coparcener 
before such partition cannot ma 
There is then no undivided family ...... n... V u ... — r 

«d son can be admitted by virtue of his 
an adoption made by a widow in such 
not valid f Rangnekar /) HiRACI 
Sojpal ILR (1939) Bom 612= * \ 

41 Bom L R 760-AIR I... - I. . . 

— Adoption — Widow — Powen of — Limits to— i 

Death of last surviving co-parcener unmarried— I 
Suceeutoit by mother —Adoption by latter — Subsequent \ 
adoption by widow of predeceased eo parcener— Validity 
—If ^revives eo parcenary or divitti estate already 

It is settled law that w here a widow who has succeed- 
ed as heir to person makes an adoption, the estate she 


r B — — *' — * v - — '•* — ) or those 

■ns Y, and 

* ■ V death Y 

" Y died 

leaving his widow Then M died leaving his widow and 
a son. The latter, a minor, died unmarried, and was 
succeeded by his mother as heir This widow (widow of 
M). adopted the defendant to her husband After this, 
Y's widow adopted the plaintiff to her husband The 
plaintiff filed a suit against the defendant for partition 
claiming a half share and the family properties in the 
possession of the defendant 

Held, that though the adoption of Ihe plaintiff was 
valid, it had not the effect of reviving Ihe co parcenary 
which came to end on the death of the minor son of M , 
or divesting either d/V widow or her adopted son, the 
defendant. {Broomfield and Sen, JJ ) RUDR A?PA 
Yellappa V Mallappa 41 Bom.LR 1277. 

1 Adoption — Widow — Simultaneous adoption of two 

sons — Validity 

A simultaneous adoptions by a widow ot two sons to 


— Adoption — Widow in B mbay — Powers of— 
Widow inheriting to gotraja sapinda of hatband — 
Adoption of ton to husband— Validity— Prcptrty — If 
tests immediately on adopted ion 

The widow of a gotra/a safitnda in Bombay who 
succeeds as heir to an agnate of her husband stands in 
the same place as her husband, if living, would occupy. 
She can make a valid adoption to her husband and the 
property inherited by her would, on such adoption, 
immediately vest in the adopted son, who would there- 

*— »“• • l ~* *- — — "he same from an alienee 

alienation by the widow 
ivafia /) SHtVAPPA t». 
IC. 966 = 11 RB 322 = 
=A I R 1939 Bom 123 
Adoption — Widow of deceased co parcener — Adop- 
tion by during continuance of co-parcenary represented 
by sole surviving Co parcener — Validity — Right of 
adopted son to share in soint property. 

Srs lonniiK...... rr, „-,. cen er left, the co- 

be extinct. Where 
the adoption by a 
, adoption is valid. 


, ■ 313. 

Adoption — Widow's right to adopt— Mature of 

right— Diluting of estate. 

Where the adoption tikes place after the termination 
of the co parcenary by ibe death of tbe last surviving co- 
parcener, the adoption by a widow of a deceased co- 
parcener has not the effect of reviving co-paranary and 
does not divest the property from the heir of tbe last 
surviving Co parcener other than the widow or those 
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HINDU LAW — Alienation 
claiming through him or her This view however would 
not affect the validity of the adoption itself, as the power 
to adept depends on considerations of a rel gious charac- 
ter (/V nval Kt shore C J and Sukhdconaratn, j) 
BHERONDON V Khetdan 

1939 MLR 85 (Civ) 

Alienation 

See also II L DEBTS 

CO PARCENER’S SHARE PURCHASE OF 

Daughter inheriting fathers property 

Duty of lender 

Father 

Joint family 

Legal necessity 

Manager 

Mortgage by adoptive mother 
Sole surviving co parcener 
Validitv 
Widow 

- 1 m A lienation— Coparcener— Purchaser of share 
from — Sigh's of— -Suit tor pirlsuon— Limitation for— 
Limitation Act Arts 120 142 and 144 - — Afifitleaiitslv 


HINDU LAW— Alienation 

1939 OWN 920 =■ 1939 OLR 628 = 
1939 A WE (CO >222 

Alienation— Father— Power to alienate son’s 

share— Conditions— Antecedent debt — Illegality or tm 
morality— Burden of proof— Mortgage and salt — 
Distinction between 

A Hindu son is under a pious obligation to pay 
his father’s debt which is not Illegal immoral or 
avyavahartka But this does not empower the father to 
alienate bis son’s share in the ancestral property except 
for a legal necessity or for the benefit of the family or 
for the payment of an antecedent debt not incurred for 
immoral or illegal purposes Once it is proved that 
there was an antecedent debt, genuinely Independent of 
the subsequent transaction of alienation or that the 
alienee inquired and bel eved in good faith that such a 
debt existed and that the alienation was made for satis- 
fying that debt, the burden of proving the immoral or 
illegal character of the debt lies on the son who impugns 
the alienation The burden is no' discharged by merely 
showing that the father was leading an extravagant and 
di , *olute life it must be proved that the particular debt 


in place ot tne vendor or a ngui to nave joint posses 

sion of the family property in place of the vendor, nor 

of course does he acquire any right to possession of any 

specific part of the property that being a right which 

the vendor himself did not possess The only rieht 

which the purchaser has in such a case 

for partition and procure to be allotte 

share which would have gone to his ven 

it follows that the purchaser cannot rely 

rule that the posse*sion of one co tenan 

sion of all and the possession of the 

cannot help him, secondly, the possess 

parties cannot be adverse to the pu 

adverse possession denotes ihe exclusic 

entitled to possession, and since the 

entitled to possession he cannot be exch 

for partition by the purchaser neither Art 112 nor Art 

144 would apply as there is no case of adveise posse* 

1 ' ' oly, and 

e sale or 
Wadta, 

184 IC 23 = 12 RB 135= 
41 Bom Lit 631=AIR 1939 Bom 322 
'■ Aliena'ioit — Daughter inheriting father's pro- 
perty — Powers of alienation — Improvements to property 
— If f unifies alienation 

A limited owner such as a daughter inheriting her 


family In the case of a sale it would not be set aside- 
if a substantial portion of its consideration was requir 
ed for a legal necessity or benefit of the family or to 
pay off an antecedent debt not illegal or immoral 


CHANDRA V RaMCHANDRA NARAVAN 

41 Bom LB 779 = AIR 1939 Bom 396 
— Alienation — Father’s alienation and manager 's 

alienation — Distinction— Alienation to discharge antece 
dent debts — Binding nature of — Necessity to prove legal 
necessity 

There is a well established distinction under the 
Hindu Law between the powers of a manager in re«pect 
of the shares of co parceners who are his «ons and in- 
respect of the shares of other coparceners A manager 
who is a father can charge the joint family property with 
the payment of h is own antecedent debts not tainted 


Iyer and Stngaravelu Mudaltar JJ ) SOORAPPA v 
Subbiah 44 Mys HCE 332 

— — -Alienation — Duty of lender— Necessity proved 
— -Proof of application of money tf necessary 

When once an alienation has been proved to be 
for leeal necessity the creditor is not bbund to prove 
further the actual application of the money borrow 
ed (Zia ul Hasan and Hamilton, JJ ) LALTA v 
Avadh Naresh Singh 184 1 c 443=12 R O 121= 


red for legal necessity ( Beaumont , C J , and Lokur , 
/) SHIDAYA v Basaprabhappa 

ILR (1939) Bom 413-18310 568 = 
12 R B 110=41 Bom LS 441 = 
ATE 1939 Bom SOI. 


- - Alienation— Joint family— Coparcener— Mort- 
gage by one— Suit against hit widow — Maintainability 
Where a mortgagee from a member of a joint Hindis 
family sues the widow of that member alone after his 
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death on the basis that her husband had died divided, I and prove that there was at the time of the transaction 


had a -quired by survivorship the interest of the deceased 
member and so the widow could not represent the estate. 
(Sennet and Verma, JJ .) Ba.NSIDHAR UPADHVA v . 
MST. GUJKATI. 1939 A W.R (H C ) 615 = 

AIR. 1939 All 688. 
AUenat.on — Joint family— Manager — Bent/it of 
the family— Purehite of lands. 

From no point of view can it be said to be beneficial 


the family — Saving of a sister's son's property 

The saving of the property of a Sister’s son is not a 
purpose which Could be legal necessity for a joint 
Hindu family, to justify a borrowing, by the manager , 
for the sister’s son belongs to another family and his 
property is unconnected with that of the joint family 
\Bennet and Verma, J] ) Surajpal Singh *>. 
PANCHAITI AKHARA UflASI NlRWANl. 

183 I C 270 = 12 R-A 110= 1939 ALJ 604 = 
1939 AWR.(HC)350=AIR 1939 All. 486 
— —Alienation— Jen nt family— Manager— Justifica- 
tion. 

The possibility of the manager’s interest in the joint 
Hindu family property being brought to sale would not 
justify a manager to mortgage the whole of the joint 
family property for a liability which was a personal one 
of his own ( Sennet and Verma , JJ) SURAJPAL 
Singh r. Panchaiti akhara Udasi nirwani 

1831 C 270 = 12 R A 110 = 1939 ALJ 604 = 
1939 AWE fH C ) 350 = A.l R 1939 All 486 
- Alien in on — Joint family — Necesnty— Marriage 
expense / o! male Coparcener —Daya^haga school. 

Under the Dayabhaga school of Hindu Law the 1 
marriage expenses of a male coparcener are to be met 
out of the entire joint e'tate A sale of the joint estate 
for the purpo-e of raising money for meeting such ex 
per,*es is, therefore, valid ( Sen, j) MON MOHan 
BHATTACHARJFE V BlDHU IJHUSAN DUTT 

185 IC. 6 = 69 CL J 188 = 
43 C W N. 295 = A I R 1939 Cal 460 

Alienation — Joint family — Necessity— Retention 

of money tilth vendee and drawing from time to lime 
Where an alienor needs money for maintenance and 
leaves part of the consideration with the alienee and 
takes money out of it as it is needed it cannot be said 
that the alienation is not justified by legal necessity 
Similarly money might be needed for the marriage or 
education of children which might take place after 
alienation. (Thomas, C J and Canga Nath, J ) 
Ramadhin Singh » Gajraj Singh 

1939 ALJ 358= 183 I C 789 = 12 R A 167= 
1939 AWE.(nC) 312= A I R 1939 All Sl3 

— -Alienation - Joint family — Selling aside — 

Burden of proof — Minors not tom at tht time of 
mortgage , 

Where certain minor members of a joint Hindu 
family, who were not born at the time of the mortgage 
of family properly by the adult members, challenge it 
Y.D 1939—38 


the execution of the mortgage also died prior thereto {f 
he desired to deprive the minors of their right to 
challenge the mortgage. ( Biitnet and Verma, J J.) 
Sukajpal Singh » panchaiti akhara Udasi 
Nirwani 183 1 C 270= 12 R A 110 = 

1939 ALJ 604=1939 A WR <HC)360«= 
A.1.R 1939 All 486. 
Alienation — Joint family— Setting aside— Minor 


there was no gap between 
ie birth of another, in order 
he alienation. ( Sennet and 

Singh v Panchaiti 
183 1 C 270 = 
12 R A 110 = 1939 ALJ 604 = 
1939 A. WR (HO) 350 = AIR 1939 All 486. 
- — ■ Alienation — Joint family — Setting aude — Minor 
not alive on the date of mortgige— Competency to 
challenge— l tmits of the rule at to 

Granting that a minor born after the execution of 
the mortgage where there was no minor existing at the 
time of execution cannot raise the question of want of 
legal necessity, it cannot be said that the rule will apply 
in a case where the Court has held that the mortgage 
transaction can be validly challenged in regard to certain 
rems. (Sennet and Verma JJ) SURAjPAL SINGH 
v Panchaiti Akhara Udasi nirwani 

183 1 C 270 = 12 R. A. 110 = 1939 ALJ. 604 = 
1939 A W R. (H C.) 350 = A I R. 1939 All 486. 

Ahenatim— Joint family- Validity— h acti to 

be proved — Long lapse of time— Presumptions to fill in 
details. 

In order to prove the validity of an alienation, a 
transferee ought to prove either that there was legal 
necessity in fact or that he made proper and bona fide 
inquiries as to the existence of such necessity and did all 
that was reasonable 10 satisfy himself as to the existence 
of such necessity where there has been a long lapse of 
time since ihe alienation, it is not reasonable 10 expect 
such full and detailed evidence of the circumstances 
which gave rise id the sale as in the case ol alienation 
at a more recent date and presumptions are permissible 
to fill in the details which have been obliterated by 
time ( Thomas , CJ and Canga Nath, /) KaMa- 
DHin Sinch v. Gajraj Singh. 

183 I C. 789 = 12 R A 167= 
1939 ALJ. 358 = 1939 AWE (H C )342= 
AIR 1939 All 5l3. 

—Alienation — Legal necessity — Mortgage by all 

adult members — Money ratted for purchasing nao pro- 
perties for family in place where family already owns 
lands — Mortgag — If valid as hang (or legal necessity. 

Legal necessity justifying an alienation of ancestral 
property by the karia of a Hindu joint family should 
not be confined to transactions of a purely defensive 
nature If transactions are entered into by the manager 
or by the adult members which benefit the family and 
the estate, and are such as a reasonably prudent min 
would enter into, they can be said to be supported by 
legal necessity Where all ihe adult members of a 
family join in executing a mortgage of family property to 
raise money for the purpose of purchasing 
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the financial point of view, a profitable transaction, it 
must be held that it is tor the benefit of the family and 
eminently one whi h a reasonably prudent manager 
would enter into In such circumstances the manager 
and the adult members aie entitled to raise money and to 
charge the family property with the re payment of that 
money (Harriet, C J and Manohar Lail J ) ShITaL 
Prasad Singh v Ajad Lall mandar 

18 Pat 306 = 5 BE 930=18310 323 = 
22 B P 127= 20 PLT 663 = 
3939 PWN 222 = A I B 1939 Pat 370 
” Alienation — Manager — Binding character — Part 

■of consideration not applied for benefit of family — 
E/feet— Sate and mortgage — Distinction 
In the cave of a 'ale of family property 
the manager of a Hindu joint family, if It 
that the sale was necevsary, the sale cannot 
by showing that part of the consideration 
not been applied for the benefit of the family the sale I 
must enher be upheld or set aside and cannot be leld 
good in part and bad in part But this principle does 
not apply to the case of a mortgage A mortgage may 


interest in the mortgaged property, the mortgage, is 
good only tor that part ot ihe mortgage debt which was 
required tor legal necessity (Beaumont, C J and 
If'adta, J ) PURL SHOT! AM *• Gangadhar 

I LB, (1939) Bom 560 = 41 Bom LB 931= 
AIR 1939 Bom 445 

Alienation — Sole surviving cofiarcemr — Powers 

of — Adoption of son by widow of deceased coparcener — 
Alienations by sole surviving coparcener before and 
after a l option — Validity— Distinction — Debts incurred 
bifort adoption ~lf justify alienation 

It is well settled that a sole surviving coparcener 
under the Hindu law is entitled to dispose ot the co- 

- ‘ 1 He 


he 

can alienate them when he has cea'ed to be solely 
entitled, in satisfaction of his private debts When a 
sole surviving coparcener contracts debts but does not 
alienate the family properly to pay them or create any 


183 1 0 568 = 12 R B 110-^41 Bot&LR 441= I 

nature — 
necessity 
•/ 

A manager of a joint Hindu family is not 
purcha mg property by executing a mortgage 
properties and raising a loan therefor merel 
the purchase is a prudent one But when the 
is clearly beneficial to the estate and has been approved | 
by the other coparcener or coparcener* it must be 
hetd 'ufficient to establish that it is for the benefit of the | 
estate so as to bind the cop 
sons (Beaumont C J and 
Basaprabhappa I 

183 I c 568 = 12 B B Ixu = 4 1 aiuui u n. HI «- 
AIE 1939 Bom SOI 

Alienation — Mortgage by ad opine mother — Suit 

against adop tve son — Plea that part of consideration ir 
not for legal necessity — Sustainability — Sale and more 
gage — Distinction 

In a suit against an adopted son to enforce a mortgage 
executed by his adoptive mother it Is always open to 
the defendant to contend that a part of the mortgage 
debt is not binding upon him or upon his share of the 
mortgaged property on the ground that it was not borrow 
ed for legal necessity Although *■ “ * *" 

applied in considering whether an 
necessity are the same in the case 
the case of a sale it cannot be 'aid 
sale for a larger sum than immedi ■ ( 


amount against one defendant, and for one part of the ! 
amount only against another defendant In enforcing a I 


of a deceased coparcener adopts a son must depend 
' t. l l j . bound him if he had 

they were incurred 
takes place after the 
a coparcenary in ihe 


ot a son to ner nusoanu uy me widow oi a deceased co 
parcener will not bind the adopted son unle's the alienee 
proves legal necessity or benefit or bonn fide inquiry as to 
*• i. „*» '*•*- / *• j the al enatton is 

adoption by it 
(Broomfield and 

J w«*A “ * " * UDRAPPA 

1831 C 667-12EB 119 = 
41 Bom LB 223 = AIR 1939 B0m 266 

-Alienation — Vah hly — After born son — Sight to 

challenge alienation already effected before hit birth 
An alter born son under the Hindu Law can only 
acquire an interest in the property w hich exists on the date 
of his birth excluding that which has already teen alienat- 
ed In the case of property already mortgaged by the 
father the after born son can only succeed to the equity 
of redemption and cannot challenge the alienation to 


‘ legal necessity— 


ram, //) 


DHOKALSINGH 


roperty inherited 
bout the consent 
the reversioners 
to pass her own 
l and Sukhdeona 
V KSVALRAM 
1939 MLB 139 (Civ) 
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HINDU LAW—Altenatlon. 

Aliena U on — ! r< daw — Charitable cr religious 

purpott — Dedication of property — Powers. 

It would be very difficult to hold that the dedication 
of 1 of the estate of the deceased by his widow to an 


■ Alienation — Widow— Consent of rr. e’ stone's — ' 

Content obtained by false representations— Reversioner's 
ripht to recover property 

Where the consent o* a reversioner to an alienation by : 
-a widow is obtained by false representations as to the 
•existence of legal necessity made by her to him, the 1 
teserMoner is not precluded from recovering possession I 
-of the alienated property from the alienee, who was 
aware of the (act that there was no legal necessity and 
did not pay any consideration to the widow for the sale. 
<Aari«n Ah and H enter son, Jj ) HARENDRA NaTH 
MUKHERJl r H\R1 PADA MUKHERJL 

115 (1938) 2 Cal 492 = 18210 852= 
12E.C 106 = A I K 1939 Cal. 387 
• Alienation — Widens— Content of reversioner — 

Effect. 

When a document of transfer supported by considera 
tion is executed by a Hindu widow and the document is 
•consented to by the next reversioner, that consent in 


. . — Alienation— Widow— Consent of reversioners — 
Effect of." 


Alienation — Widow — Co-widows — Footer of 

Alienation — Content of both — Necessity — Religious 
end mi ment 

A Hindu widow 13 ordinarily entitled to make an en 
dow ment of a small portion of her deceased husband’s 
estate, but when thtie are two widows, one cannot make 
it without the consent of the other, for they take a joint 
interest in the estate and no alienation could be effected 
without the consent of either. {Thorn, C J and Gxnga- 
Nath, /) Temple of Shri Maiian Mohan ji v. 
Krishna Kuar. 1939 A W R (HO) 766= 

1939 ALJ 1001 

Al • enati on—Wido w — Disc ha rge of A usband's si me 

tarred debt — Mart gate for the purpose of — Validity — 
Later mortgage to pay barred clam in respect of earlier 
mortgage — Binding nature. 

Where a Hindu widow mortgages property to pay off 
the ume-barred debt of her hu-band it is an alienation 
bind.ngon the reversioners But where later on she 
executes a fresh mortgage to pay off her earlier mort- 
gage and finally executes another mortgage to pay off 
the claim under the prior one which had by tbat rime be- 
come Ume-barred the last mortgage is not binding on the 
reversioners for this reason that it was executed only to 1 
pay off the widow’s time barred debt and not the time- 
barred debt of her husband which had become extin- 
guished by the first mortgage itsslf ( Zta-ul Hasan and ' 


HINDU LAW — Alienation. 

Radhahrsshna, JJ .) ClIANDRIKA PRASAD v. BH AG- 
WAN Das 185 1 C 105 = 1939 O. W N. 1028 = 
1939 AWE 1C 0.) 292=1939 OLE 602 

Alienation— Widow — Gift to an idol— Consent of 

- - Validating effect~Extent, 

.he transfer by a Hindu widow is one for a 
to-e of « of the whole estate, there is no 
sity, or if at all only to a degree quite out of 
to the extent of the transfer effected. The 
promise of the reversioner cannot validate a 
transfer otherwise bad and the consenting reversioners 
and those who claim through them cannot be held to be 
bound by it. Their consent amounts to no'hing more 
than a promise without consideration to treat the aliena- 
tion as valid at some future date It does no^come 
within the doctrine of estoppel or the doctrine of election 
or the doctrine of ratification, and the only doctrine, 
wilhin the scope of which it can be brought, is the 
doctrine of definitive election. ( Thomas , C.J and 
Yorke.J , ,) DEBI fMYALP.SRI RaDHA KriSHUN. 

14 Luck 695=18010. 888 = 11 EO 264 = 
1939 OLE 214=1939 0 WN 346= 
A I E. 1939 Oudh 145 
Alienation — Widow — Lease neither prudent nor 
for benefit — Validity 

The fact that a lease for a term of years executed by 
a Hindu widow holding a limited estate was neither 
prudent nor for the benefit of the estate would not avoid 
the lease, but would merely make it voidable at the 
option of the reversioners on the determination of the 
widow's life-interest ( Lord Porter.) JUGAL RlSHORE 


1939 P.W N. 385= SEE 647= 
’ ’ 939 OLE 331 = 

• 1 ’ ■ -ILJ^SCPC). 

necessity— Janeo' 

er’s daughter’s son 
an alienation by a 
Jj ) Ram Lal 

blNGH v. LALJI MlSSEK 

6BE 781 = 18210 561 = 12RP 28 = 
20PLT 773 = A I E 1939 Pat 287. 
Alienation — Widow — Legal neces-ity — Pilgri- 
mage to Gaya— Reversions ’s right to challenge. See 
Custom (.Punjab)— alienation— widow 

AIR 1939 Lab 554. 

Alienation — Widow— Necessity — Duty of alienee 

to male inquiry 

While dealing with a male karta of a joint Hindu 
family it may be enough for the purchaser to satisfy 
himself that a previous zarpeshgi which he redeemed was 
for consideration but in case of a Hindu widow an ante- 
cedent debt is of no effect unless such debt itself was 
incurred for necessity CV arma and Rowland , J J ) RAM 
Lal Singh v Lalji Misser 

5BR 781 = 182 I C. 661 = 12 E P 28 = 
20PLT 773= A I E 1939 Pat 287 
-Alienation — Widow— Necessity— Proof — Recitals 
in deed — Value of 

The recitaL as to the existence of legal necessity in a 
deed of transfer by a Hindu widow Cannot by themsel- 
ves be telied upon for the purpose of proving the facts 
contained therein It «uch facts are admitted, the right 
of revemioner would always be defeated by insertion of 
carefully prepared details. \Nastm AD and Henderion, 
JJ.) HARENDRA Nath MUKHERJl p. HARI PAD 
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HINDU LAW— Alienation. 

MUKHERJ! I LB (1938) 2 Cal 492*= 182 I C 852 = 
12 BO 106= A IB 1939 Cal 387 
•Ah tnatton — Widow— Setting aside by rever 
Stoner— Mont promts — Right to — Assessment of mesne 
profits— Dote from which awird life — Money found 
payable to alienee — Interest on— Might to 

Where a Hindu reversioner sues for possession on the 
derived 
treated 


three years prior to the date of suit Even in cases in 
which’the reversioner is directed to pay a certain sum 
of money as representing the portion of the consideration 
found binding on the estate, it must be held that the 
persons in possession are only entitled to claim interest 
on the amount found payable and are not on that 
account any the less liable for mesne profits Where no 
mesne profils are awarded for certain period between 
the death of the widow and the ,.omn encement of the 
three years prior to the date of suit, no interest need be 
allowed in the alienee’s favour -ither during that period 
(i V aradachartar and Ahdur Rahman JJ ) KRISHNA 
MURTHY V SATYANARAYAN* 

ILE (1939) Mad 917 = 1939 MWN 848 = 
50 LW 260 = A I B 1939 Mad 824 = 
(1939) 2 M L J 388 

Alienation— XV tdow — Trantfer of mother's 

interest in her deceased son's estate— Effect of 

A transfer by a Hindu mother of her intere*t in her 


interest of a limited owner and is quite correctly and 

nati 

to t 

Da 


Alienation — Widow — Validity — Election or 

ratificati n by reventoners — Doctrine of 
An alienation by a Hindu widow is, n 
voidable and it is open to a reversioner 
it or elect to treat it as good But if 
such ratification or election he was ~ 
real facts as to legal necessity and wa 
aware of his right to avoid the ahenati . 
of ratification or election is not attrai 
e ■> A -j ct j „ ~ rr\ ll.otMiNB * Vi™ 


. —Alienation — ll'idow — Validity— Motor portion of 


HINDU LAW— Custom 

- 1 ' ' no - * •• cular province — 

* —If If mdus — 
• f Hindu Law 

m a particular 

piuiiiii in x uia is i (.lu »uuju.i to the particular 
school of Hindu Law or the customary law applicable to 
the class to which the said Hindu belongs and recognised 
in that pro\ mce This law is not merely a local law It 
becomes the personal law and a part of the status of 
every family w hich is governed hy it If he does not 
' would be the 

ilent m that 
is determined 
continue to 

be of obligatory force on him It cannot be denied 
that Nairs of Malabar m Madras are Hindus The 
MarumaLkathayam law which governs Nairs, whether it 
is a school of Hindu Law or a customary law, is a law 
which prevails in the Madras Presidency of which 
Malabar is a part followed and observed hy a certain 
*ection of the Hindus l Venkataramana Lao J } 

VENKATARAMAN V JANAKI 1939 MWN 262= 
49 LW 403 = A I R 1939 Mad 695 = 
(1939) 1MLJ 620 

Applicability — Jams — Adoption — Law governing 

— Presumption 

It Is well established In the Bombay Presidency that 
the ordinary Hindu 1 aw of adoption applies to Jains 
The Courts start with the presumption that the Hindu 
Law of adoption would apply to Jams, and the burden 
of showing any custom contrary to the ordinary prin- 
ciple of Hindu Law of adoption is on the party who *ets 
it up ( Rangnekar , J) HlRACHAND v ROWJl 
SOJPAL ILR (1939) Bom 612 = 

184 I C 876 = 41 Bom LB 760 = 
A I.B 1939 Bom 377 
Applicability —Mitailhara — Applicability to 
residents of Mtdnapore Dutrict— Presumption 

There ts no presumption that the Hindu residents of 
t of Midnapore are governed by the Mitak 
(i Vit er J ) SUKDEB CHARAN JANA v 
• >y Pal 43 C W N 395 

hcabthty— Sunni Bohras of Gujarat — Law 
-Widow inheriting property from husband 
‘ / estate taken — Absolute estate or limited 

tndu widow 

ni Bohars of Gujarat are governed by the 
of succession and inheritance though by 
*■ tdan law m other resoecis , and a widow 
inheriting from her husband takes only a widow's limited 
estate as under Hindu Law A gift by her to the 
ratification by the 
• on the death of the 

ally the heir of her 
| latter ami not ot ner motner anu she is entitled to take 
lother in «pite of the 
JJ) NURBAJ V 
” * 41 Bom L R 825 = 

A I B 1939 Bom 449 
ses/om — A umaun — Collateral succession— Doc 
representation — Basis of rule 
eal ba*is of the Kumaun custom which modifies 
of Mitakshara as to collateral success on is 
that the estate is treated as if left by the fast male In the 
'irmly tree who has left male heirs The result is that 
a man dies sonless his brothers do not inherit as 
rothers but as sons of the father to whom the e‘tat» 
reverted on the sonless man's death (Bennet and 
erma.JJ) c ' 

I 
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HINDU LAW — Custom HINDU LAW— Debts. 

' Custom — Kumaurt — Full and half-blood — —Right to as against father and hit property — Cos/dt- 

Jhtotihara — Applicability^ — Presumption. ttons for euforcesnent~Duty of daughter to obey father 


■ > • ■ • • Hindu father to 

' ■ ■ dependency of the 

’ " ■ ■ ter his death, the 

■ ■ ■ intained out of his 

mentation is allowed. It is very doubtful tf this principle I estate in the hands of his heirs That right extends to 
can be applied in the case of Maurats who are among the joint family property in the bands of ihe surviving 


- ■ Cuitjm—Oiernding of law — Sufficiency of evs and married by her parents independently of the posses 
■deuce— Recital in the najib ut-ar* won of any property, can be conditioned only upon the 

Where there is a recital in the voiiib-ul-art about the readiness and willingness to surrender herself to the 


gate amount of the principal and in 
old bond, the principal for the pi 
damdopat is the amount of the frt 
TlKAMDAS M ATI: ft A DAS V KaLI 1 

ILL (1930) Kar 
11 R S. 211 (2j = A - 

Pamdupat , rule of — Applicability to mortgage- 

debts. 

The rule of Damdupat is a rule of equity and Is appli 
cable both to simple as well as lo mortgage debts. in 
applying this rule, however, to the mortgage debts dis 
ti net ion has to be made between cases whe>e the amount 
of the annual rents and profits is fixed beforehand by 
the patties and it is agreed that the mortgagee is to 
receive that amount in lieu of mteiest or part thereof 
irrespective of the actual amount of rent that may be 
recoveted by him and those where no such amount is 
fixed and there is no such agreement between the parties 
So that the mortgagee is under a liability to account to 
the mortgagor for the rents and profits received by him. 
In the former cases the rule of Damdopat would be 
applicable while to the latter cases the rule would not 
apply {Nawdl Ktshart, C Raniitmal and Suhhdeo 
naram, Jf ) MaNULaLv B»N‘inH*Il 

1939 MLR 61(0) (FB) 

— Danghters— Estate taken— Dispute between 

brother and daughters of deceased* Compromise allotting 
some properties to brother and others to daugh ers — 
Latter 10 take jointly and to enjoy as of tight— Nature I 
of estate taken— If absolute estate or limned estate See 
-compromise— Construction 48 LW. 939= 

(1939) 1 MX J 170 I 

• - ~ Daughter— Maintenance and marriage expenses 


I maintenance and marriage even it she is kept out of his 
| protection and custody (IVassoedrw and Sen, //.) 
KUSOM KRISHNAlt v KptSHNAJT 

ILR (19391 Bom 396-1831 C 394 = 
12 BB 94 = 41 Beat LR 445 = 
AIR 1939 Bom 271 

Dayabhag — Manager’s insolvency — Rights of 

Receiver See PROVINCIAL INSOLVENCY ACT S 28 

AIR 1939 Cal 279. 

Debts See oho II L ALIENATIONS. 

Avyavahasika. 

Father 

Father's debts 
Guardian 
JOINT FAMILY. 

Manager 

money borrowed for family purposes. 
Trading family 

WIDOWS 

Debts — Avyavaharika — Purchase of motor car to 

ply for hire — If repugnant to good morals. 

It cannot be said that the purchase of a motor car to 
ply for hire is repugnant to good morals and the debt 
borrowed for such a purchase is not a yatahartha. 

\ (Pelloch y) Ramsingh Jalamsinrh 

182 I C *733=12 R N 28 -1939 NLJ. 161 = 
AIR. 1939 Nag. 192. 
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HINDU LAW- Debts 

Debts— Covenant by father binding on heirs 
to continu'* partnership with stranger —Death of 
father — Liability for loss after father's death Set 
Partnership— Dissolution (1939) 2 JU L J 279 

Debti — Decree against father and son — Aitach 

ment o! father and son s interest — Insolvency of father— 
Effect on vQn’s interest See PROVINCIAL INSOLVENCY 
ACT S 28 (1939) 2 MLJ 708 

■ ‘ Debts— Father— Decree obtained on mortgage 
by father but property net brought to sale — Suit by 
sons for declaration that mortgage decree does not bind 
their rights — Maintainability 
Even where a decree has been obtained on the mort 
gage exe> uted by the father the debt not having been 
incorrect for an immoral purpose the estate of the 
family is laid open to be taken in execution proceedings 
upon the mortgage dtcite Hence a suit by the sons 
after the mortgage decree has been obtained but the pro 
perty has not been brought to sale, for declaration that 
the mortgage decree shall not affect their reversionary 
rights ' ‘ J ' 

JJ) 

— — -Debts — bather — Mortgage by father tor no const 
Sideration — Sons — If bourtl — Suit on mortgage— 
Ex parte preliminary decree — Death of father— Sons 
tm pleaded as legal represent • * — ni • " * * 

factum and binding nature of 
de ree and sale — Dispotsesston 
possession— Maintainability — C 
— limitation 

Where a Hindu father executes a mortgage of 
ancestral family property for which there is absolutely 
no consideration, it cannot be held binding on his "-ons 
Where pending a suit on such a mortgage the mortgagor 
father dies alter an ex parte preliminary decree is passed 


HINDU LAW— Debts 
/) Sugnomal v Chuhermal 

ILE (1939) Ear 787“ A IE 1939 Sind 297 

Debts — Father — Partnership with strangers — 

Covenant binding heirs and representatives to Continue 
partnership— Lo*s to partnership after death of father — 
Liability of sons to pay to partnership See PARTNER- 
SHIP— DISSOLUTION 

GO L W 161= (1939) 2MLJ, 279 

Debts — F other — Partnership with stranger — 

Liability to account for stranger partner's share of 
capital and profits — If antecedent debt sufficient to 
support mortgage by father — Sons and grandsons — If 
bound 

Two brothers who started and carried on a ‘ mill r 
business for a few years presumably with family funds 
were obliged to take a new partner to continue the 
business The new partnership was to run for five 
years and the profits and lo ses were to he shared 
equally between the new partner on the one hand and 
the two brothers (ortgwal partners) on. the. other 1C 
any party wished to senarate before »*>•*«* e data he 


ship Dissolution of the partnership resulted within 
four months of the agreement from the death of the 
new partner The deceased partner’s «on being a 
L ~ L J ■* inner- 

• are of 

over 

■ lue to 

the minor ascertained with ihe help of mediators In 
discharge of the sum found due «ome outstandings of 
the business were assigned and a morigage was executed 
for the balance by the two brothers Within a few 
months thereafter one of the mortgagors died having 
four sons and a grandson In a suit on the mortgage 
ther pleaded 
ding on their 
, ise until the 

was in law 
ind also 


sons In the absence of an express declaration that he 
was being «ued in that capacity this can only be e*tabli 


S 53 C P Code deprive 
contest the existence of the 
being void it is unnecessary 

setting it aside Art 12 of the Limitation Act cam oi 
therefore apply to the suit ( Pandrang Rau. < and AbJur 
Rahman, JJ ) LAKSHMADUo RAMUDU 

60 LW 472 = 1939 MWN 918 = 
AIR 1939 Mad 867 
— ‘ Debts — Path er — Mor tga ge by — Suit on— Decree 

— Sale in execution— Suit by sons to challenge sate — 
Necessity to prove that debt ts illegal or immoril 

Where a father has mortgaged joint family property 
and In execution of the mortgage decree the property is 
auctioned and the auction sale is completed, the sons 
who have failed to show that father’s debts were for 
illegal or Immoral purpose, cannot succe'sfully challenge 
the sale Which Is complete {Davis, / C and Tyal/t, 


the two 
om the 
ip, that 
of the 

mortgage in origin and that therefore the mortgage was 
binding on the soils and grandson of the deceased 
and A rnhna tuaml 
■ Goundan v Bala 

'■ 1 422=49 LW 809 = 


Insolvency A t 

A son is under no pious obligation to discharge a debt 
doe by his father under a decree when such debt is 
ext ngaished by an order of discharge under the provi 
sions of S 44 (2) of the Provincial Insolvency Act The 
son’s pious obligation arises on account of the existence 
of the father’s debt If the debt itself 1$ extinguished, 
the very foundation of the pious obligation is gone 
{Rowland and Chatter,! JJ) NATH UNI PRASAD X 
Radha KlSHUN DUTT Rai Firm 6BR 64*» 
184 10 701 

'Debts— Father — Su retyihi fi debt— Decree— Right 
of sons to get a declaration that the ancestral property 
is not habit. 
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HINDU LAW— Debts. 

It Is not open to the father who Is the karthaof 1 
the Joint Hinds family to bind the family estate by execu- 
ting a surety bond in security for payment of a debt 
wftJi was due by third parties. The sons and grand 
sons of such a father, can sue for and obtain a declara 
tion that the ancestral propeity cannot be proceeded 
against in execution of any decree that the creditor 
night obtain on the bond. {Thom,C. J , Has Pat and 
Gang* A ’ath, JJ ) Gang A Saran v. Ganeshi Lal 
ILE <1939) All 451 = 180 1 0 901 = 
11B.A 528 = 1939 ALJ 294=1939 OLE 213 = 
1939 0 W.N. 293 = 1939 AWE (HO) 234 = 
A I E 1939 All 225 (F B ) 

Dibit— Father tarrying on partner thtp busmen 

with it ranger — Death of father— Effect — Subsequent 
tarrying on of busmen by sons by first wife who were 
separated from the father an t hn sons by second wife — 
Minor son by second wife— Liability for debts incur- 
red after father's death 

Where a Hindu father enters Into a partnership with ' 
strangers the other members of the family do r 
partners In the bu»tnes«, ttnle-s they enter 
tractual relation nub the strangers When 


HINDU LAW— Debts 

appeal therefrom — Father setting fabricated will . 

Costs — If avyavaharika — Sons' liability. 

Where a Hindu father in defending a suit as the 
guardian ad litem of his minor daughter sets up a false 
trill, and on that account he is ordered to piy the 
costs of the suit personally, and in appeal against the 
decree again pats forth the mil as a true will, it must be 
held that in putting forward the defence in the suit and 
in prosecuting the appeal he is acting illegally and im- 
morally and consequently the costs ordered to be paid 
by him in the suit and appeal are aiyavahartka debts 
for which his sons cannot be held liable under the Hindu 
Law. ( Bum and Stodart , JJ ) LAKSHMINARASlM- 
hamurti v. Venkata jogisomavajulu 

50 L W 404 = 1939 MWN.9l7 = 
AIR 1939 Mad 928 =(1939 1 2 M L J 499. 

Debts — Father’s debt — Son's liability — Partition 

Between father and son — Effect of — Pre partition deb ’ — 
Decree against father after partition— Share of son — If 
can be proceeded agnnit— Remedy of creditor 


Granger partners, they must be held to do soon their 
own behalf and not on behalf of the minor sons of their 
fa'her by his second wife who is their guardian The 
shares of the minor sons by the second wife cannot 
therefore be made liable for debts borrowed by the 
fiim after the death of their father. Their interests in 
the business after their father’s death would consist 
merely of the right to have the share in the assets of the 
dissolved business ascertained and paid over to them a* 
at the death of their father, together with interest or a 
share of the profits il their share of the assets have been 
utilised in ihe business subsequently carried on. 
(Pandrang Row and Knihnaiuiamy Ayyangar, JJ ) 

Chockalingam Chettiak v ChtnnayyaServai 
1939 M.W N 911=60 LW 368 = 
ALE 1939 Mad 937 = (1939) 2 MLJ 585 
— Debts — Father's * avyavaharika" debt — • 
liability — Father incurring debts for purpose of a -. •• 
rung ngh'fut owner of his property — Pious obltj 
of son to discharge tame — Test of evyatahanha 

It is firmly e-tabhshed that Hindu son- are liable for 
the debts of their father with certain exceptions There 
is no pious obligation on the sons to discharge then 
father’s debts which are avyavaharika In other words I 
the sons can claim immunity when they prove that thel 


partition A decree obtained by a creditor against the 
father alone passed when be was joint with the son, 
binds the latter even after partition, though it 1a 
open to the son to impeach it. enher in execution pro. 
ceedmgs or in a separate suit on the ground that the debt 
in respect of which the decree was obtained was incurred 
for illegal or immoral purposes So long as the father 
and son are joint, such decree may be executed against 
the father alone, and the entire joint family property in 
eluding the -on’s share may be attached and «o!d, 
subject to the son’s right to oppose the attachment and 
sale or to have them set aside on the afortsaid ground. 
But if such a decree is to be execute i afier the son 
sepirateri from his father the son has to be made a 
party to the execution proceeding*, if his separate share 
is to be proceeded against If he is made a party, the 


son’s separate share is to be made liable a decree will 
have to be obtained against the son after partition, 
( Lohur , J ) SlIRAJMAL DEORAM V MOTIRAM KALU, 
41 Bom L E 1177, 

Debts — Father's debts — Sons' liability — - Suit 

« persona l decree against father 

■ edmg against tons— Execution 

tomt family Proftrty—Per - 

; Hindu Law is liable to pay 


cannot be defended upon the ordinary 
bonesty, and therefore debts incurred by 


■ -Debts— Father*! debts — Avyavaharika — Costs 
decreed personally against father in defending suit as 
guardian ad litem of minor daughter and in prosecuting 


I lu ue a juugmeni I'euuii, n. peisonai uecree against me 
it in which the sons themselves were 
praying for a decree against the 
iberately not proceeding again.c the 
■ ties, cannot be said to be a decree 
.s well as the sons represented by the 
■ ■ o decree again't the sons in such a 
ca«e; and the decree passed against the father cannot be 
executed against Ihe shares of the sons in the joint 
family property. As the sons were parties to the suit. 
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HINDU LAW— Debts 
the father cannot be sud to have represented them in 
the suit, and if, in such a suit, the Court rightly or 
wrongly refuses to pass a decree against the sons and 
passes a decree against the father only, the decree 
cannot be said to have been obtained both in his 
individual capacity — 1 — “ — - » - - 1 r 

{Harries, C J. am . 

Prahalad Das v 

Debts— Fathe . . ...... 

Prcferty falling to sans' shares — Liability to be firtxee 
did against 

Un icr the Hindu law, the fact that the joint family 
property has been partitioned does not make any diffe I 
rence in the matter of the liability of joint family pro 
perty in the hands of sons for their father’s debts Not ] 
withstanding the partition of 
between the father and his sons, 
tinues to be liable for the debts 
before the partition which debts s 
immoral The question whether 
the suit is instituted for recovery c 
the salt or even after the suit, (the 
added as his legal representative 

importance so far as the liability of the property (the 
joint family property) in the hands of the sons is concer 
ned (Davis, / C and Weston, J ) MaTIOMAL Has 

SANANDl/.TlRlTHMAL KUNDANMAL 

I.LR (t939)K.ar 300 = l8*IC 582 = 
12 RS 119 = A I E 1939 Sind 258 
• Debts— Father's debt — Pious obligation of son — 

If continues after death of son — Mother inheriting to son 
— Liability to discharge debt— Mysore Hindu Law 
Women's flights Act, S 10(2) (g ' — Effect of 

The pious obligations of a Hindu son to pay his 
father’s debt does not cease on the son’s death but 
passes on to his heir who takes his share on his death 
A widowed mother who rakes the estate of her son on 
his death is not relieved of the liability to dis-harge the 
debt which her son, as his father’s son, was bound 
under the Hindu Law during his lifetime to pay. The 
fact that the provisions of the Mysore Hindu Law 
Women's Rights Act make that pr^-^'v cv- -'*»—• - 
the hands of the mother does not 
to pay the debt in question, as the 
her from her son came to her bun 
which the son had a duty to di 
na ray art a Rao and jtbdul^Ghan, 


HINDU LAW— Debts 

—Debts — Father's debts— Son’ r liability — Pious 

obligation — Promissory note by father — Assignment 
to another by payee — Liability of sons to holder in due 
course — Payment by father to payee before assignment — 
EffcA of — If vnpes off debt” as against som. 

binding 
oblige- 
, portable 

■ can be 

‘ justice 

I J he legal liability to pay money which can be enforced 
| Iti a Court of law is a ’’ detit ” within the meaning of 
this rule of Hindu Law, unless it is cut out of the 
i scope of the rule by the pie-cribed exceptions An 
I endor«ee of a promissory note executed by a Hindu 
father who is a holder in due course is entitled to a 
" — l “‘*‘ ‘ ' sons of the 

e joint family 
-ther has dis- 
payee prior 
ot taken care 
ly.C J and 
' iCHtJIYt 

ICR 661=* 
17 Mys L J 47. 

Debts — Father’s debts — Set's lialihly— Pious 
obligation of sons— Law m Mysore State — Debt borrowed 
by father for purpose not binding on son— Suit by sons 
for partition — Subsequent death of father— Shares of 
sons — >f can be burdened -with debt, 

A Hindu son in Mysore is not liable for his father’s 
debt during ihe Jailer's lifetime unless the debts were 
contracted for purposes binding on the family and on 
himself Where a suit is filed by a son for partition 
against his father and the other co-parceners, a division 
of status is effected at once and from that moment each 
member of the family is liable for his own debts and for 
no other, if a debt borrowed by the father before such 
suit is found to be for a purpose not binding on the sons 
it i» only the father and his share of the property 
that should be responsible for such a debt. The 
death of the father subsequent to suit would not 
alter the position so far as the sons are concerned; 

1 the family property free 

oogh they do not show 
any illegal or immoral 
r stage, they take their 
leir father and his share, 
rdened with the debt. 


A Hindu son who is not personally liable to pay his 


~ * Debt' — Father starting trade — Debit incurred 


Incurs personal liability ( Leach C f and Krtthnasmami 
Aryan gir J } COIMBATORE VtNKATARAMA VlLAS 

Co ltd i> Official Receiver Coimbatore 

60 L W. 631 « 1939 M W N. 1091 = 
(1939) 2 M L J. 728 


- • -Debts— Guardian— Pouters of to incur simple 
loans rn behalf of minor’s estite — Pre existing debt— If 
necessary— Promissory note by mother of minor— Note 
not signed at guardian on behalf of minor— Money 
borrowed for purposes binding on minor— Liability of 
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estate of miter — Test — Charge and simple lean — Dit- purposes of the business entrusted to his care; ( 4 ) that 
Unction, Joans contracted by an agent appointed by the testamen- 

The guardian of i minor under the Hindu Law has | tary guardian in the Customary way in the ordinary 


against him personally or against his estate It is not 
the law that the guardian cannot, without charging the 
estate, contract so as to bind the minor, except it be to 
pay or keep alive a debt already in existence and binding 
on the estate. No distinction can be made between a 
charge and a simple loan in this respect, and the rule 
laid dawn in Haaumanprasad's case contains the true 
test for deciding the binding character even of a simple 
loan incurred by a guardian. The creditor has to make 
out a necessity not onty for the loan advanced but also 
for the rate of interest charged Where monies w ere 
borrowed by the mother and natural guardian of a minor 
for purposes binding on the minor, namely for family 
and pannat etc. expenses, and executed a promissory note 
reciting this purpose, but signed the note without pur- 
porting to do so on behalf of the minor. 

Held, that the minor's estate was liable for the debt 
incurred by his mother and guardian under the promt*— 

of t 

t* r ' 

Ms 1 . ■ ■■ * 

1939 M W N 473=49 L.W 635 = 
ALE 1939 Mad 638 = ( 1939) 1 M L J- 792 

—D'bts — Guardian —Testamentary guardian— 
Pcnxtrs of borrowing for business entrusted to hts care— 
Liability of minor — Creditor's right of direct recourse 
—Minor after ma/onty completely and unreservedly 
discharging former guardian — Effect of 

\ Hindu by his will appointed one C an executor of 
his nil* for distributing and safeguarding his properties, | 
and directed the said executor, after his death, to take I 
possession of alt his properties and to manage them 
He authorised his wife to take a boy in adoption after 
his death, and provided that after the adopted boy be- 
came a major the executor should deliver to the adopted 
«on all his properties together with the accoun's relating 
thereto The testator had businesses, tome of which 
were directed to be clo-ed down, but the others were to 
be continued, managed and improved for the benefit of 
the son to be adopttd The widow adopted a «on, who 
was a minor at the time, 

Held, (J) that on the adoption of a son by the widow 
of the testator who from that moment be* ame the 1 
owner, C's executorship must be held to have ceased and 
that he thereafter became the testamentary guardian 
of the son adopted who was a minor at the time, and 


I - 'I 1 I .1* . < 


estate if circumstances warranted its exercise and 
he could bind the estate by a personal contract under cer- 


circumMances of necessity or benefit which ordinarily 
justify an alienation under the Hindu Law would sop 
port a contract as well, and the testamentary guardian 
was therefore competent to borrow moneys for the 
Y t> 1939—39 


their claims directly against the minor’s estate, especially 
when the guardian has been completely and unreserv- 
edly discharged by the ex-minor. ( Pandrang Row and 


Debit — Jot nt fa mily — Co-pa rcener — Personal 

debt of — Remedy of creditor — Liability of other co- 
parceners. 

Where a co-parcener in a joint Hindu family con- 
tracts a debt in his personal capacity and dies, the 
creditor is left without a remedy unless he happens to 
have already attach*! his debtor’s interest in the joint 
family property even during his lifetime. There is no 
liability on the part of the other members to pay that 
debt. ( Grille ,/.) BtPUSSHEE v BHAGIRATHISAO. 

1939 NLJ. 468. 

Debts— Joint family— Legal necessity at to loan 
as well as rate of interest — Burden of proof — Compound 
rate of sntcreit— When unfait — Ample security for loan 
— Presumption as to interest at compound rate being 
unfair or excess! 1 C 

In the case of a borrowing for a Hindu joint family 
where legal necessity has to be proved, the lender must 
establish not only legal necessity for the loaD but also 
that there was legal necessity for the rate of Interest 
charged or agreed upon Bat in the case of a borrower 
who is sux tuns, the onus is on the borrower to establish 
that the bargain into which he has entered was vitiated 
by fraud, undue influence, coercion and things of a 
similar character There i=> no presumption that 
because there is amp’e security for the loan, interest at 
a compound rate is unjustified until and unless it is 
shown that the lender was in a position to dominate the 
borrower’s will {ffarries, C.f.ana Lall, J.) APURBa 

Krishna « 


Debts— Jot nt family — Liability of members — 

Extent of 

Members of a Hindu joint family are liable for debts 
incurred for family purposes. The liability, however, in 
such cases is limited to the extent of the member's share 
in the joint family property INawal Ktshore, C.J.) 
Laduram V Shikarilal 1939 M L R. 122 (Civ.). 

■ Debts — Manager — Deb’ contracted by — Liability 

of non eon'ri'tmg co parcener 

A non contracting co parcener is liable only to the 
extent of bis interest in the joint family propertyfor 
debt incurred by the manager unless it is proved that 
the contract sued upon is one to which be could be 
treated as being a contracting party by reason of his 
conduct or subsequent ratification (Rantitmal. /.) 
BansiDHaR V POKARDAS 1939 MLR 220 (Civ.). 

Debts — Manager — Liability of other so parceners 
— Mature an i extent 

Co parceners 01 her than the actual contracting party, 
are liable only to the extent of their interest in the 
family property, unless the contract 'aed noon is in 
reality one to which they are actual contracting parties 
or one to which they can be treated as being contracting 
parties by reason of their conduct or one which they 
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have subsequently ratified (Naioai Kuhore C J and 
JtanHtmaL J ) CHANDANMAL v NAWaLMAL 

1939 MLB 164 (Civ) 
— B eils— Manager — Necessity — Presumption— 

Acknowledgment by other members 
There is no presumption that a debt contracted by the 
Manager of a Hindu family was contracted for the 
benefit of the family But where such debt has been 


Debts — Money borrowed tor bending family pur 

A tJt — Priority over claims of female members for main 
tenan e and residence — Charge created for maintenance 

If can avail against creditor let ding money for 

family purpose 

It may be stated as a general proposition that u 
administration of a Hindu s estate binding debts 
rate precedence over mere claims for maintenanc 
residence on the part of the female members o 
family but there is no authority for holding U 


A I E 1939 Bom 403 
•Debts — Promissory note by manager — Fndorse 
men t — If assignment of debt— Endorsees right to sue 
other members on the debt See NEGOTIABLE IN 
5TKUMENTS ACT— PROMISSORY NOTE BY MANAGER 
of Hindu joint family 60 L W 797 1 

Debts— Trading family— Vysta family— Kula ■ 

thara— Ancestral commission business carried on by 1 


Hindu LAW— Guardianship 

S(NGH v LALJI MlSSER 5 BE 781= 

182 I C 661 = 12 EP 28=20 PIT 773 = 
A I B 1939 Pat 287 
Family settlement — Partition award — Validity 
Portuns of family property set apart and given to 
unmarried sister for maintenance and marriage expen 
scs — Absence of fraud — Ample provision n ade for dts 
charge of family debts— Validity against creditors 

ment in the form of partition 
the members of Hindu joint 
the family are not entitled to 
noperative on the ground that 
unmarried sisters of the co 
Parceners are given small portions of family property in 
discharge of the obligation of the family under the 
Hindu Law to provide for their maintenance and 
marriage expenses When there is no sugges ion that 
there was ai y fraudulent intent or that it had the effect 

in Cl 


lily — Decretal debt 
pay a debt incurred by 
uts lamer is not restricted to cases in which the debt is 
the result of a contractual ob igauon There is no sub 
stantial difference in principle between a case in which a 
person is under an obligation to repay money which he 
has actually borrowed and a ca*e in which he is bound 
to discharge an obligation created by a judgment of a 
Court (Nawal Kishore C J and Sukhdeonaratn J ) 
BlJEYKISHAN r MOOLCHAND 

1939 MLR 226 (Civ) 

others debts — Sons liability— Father s per 
ts 

the Hindu Law a son is under a pious obliga- 


ather's debts — Son s liability — Surety debts — 


father — the yarn business started 

cannot be regarded as an ancestral business and the I goods he is not bound to pay debts incurred by the 
younger brothers cannot therefore be held liable for I father by being surety for the appearance or for the 
debts incurred in connection with the same The ques \ honesty of another Where therefore the fa her while 
tion of ratification of an elder brother s or manager s attesting a surety bond added If surety fails to pay the 
transactions by the younger brothers or the other mem amount I shall then personally pay the same held that 
bera must be decided w ' ‘ ' 1 11 honesty of the 

' clear and nn 

I ly the amount 

■ d his son was 

liable for the same 26 All 611 1925 Pat 609 Foil 
— — Debts— Widow— Money borrowed for own purpose J (, Nawal Nt there C J and Sukhdeonaratn /) BlJEY 
—Binding character of ^ j [ ElSHAN v MOOLCHAND 1939 MLR 226 (Civ ) 

*■ ,J * * J *■ ■——Guardianship — Illegitimate child — Custody 

—Rights of father 

i Where a father claims the restoration of his illegiti 

■ mate child and the alleged mother denies that the child 

» ■ . ’ 1 • is hers she thereby abjures her responsibility and by the 
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ordinary tenets of Hindu Law, the person who will be €9 C.L J. 510 41 Bom.L R. 718 *=180 1 C 773= 

. ■ -- n v* w - loionivv wo-A m mooufi w. 


— • Guardianihip — Paternal grant mat ter nearest 
hung relation of minor — It laicful guardian. 

No member of the family other than the father or the 
mother has been recogni'ed as hating the right of ■ 
guardianship Soon the death of the parents, neither | 
by Hindu L 2 W nor b> custom is the grandmother 
jecognised as the lawful guardian of the minor (Leaeh, 
C.J.. Moekett and Krishnamam Aiyangar, JJ ) 
CHEMIAPPA t. OMCARAPPA. 60 L W 896 = 

(1939) 2 M L J 884 (FB). 

- Guardianship— Right to~Change of religion — 
Effect of— Jammu and Kashmir. 

According to Hindu Law, a change of religion entails 


ihara — Possession of private funds given by father — 
Effect on right against estate — Amount of maintenance — 
Guide in fixing. 

Impartiality arises out of custom, but a custom of 
impartiality cannot be regarded as in itself destroying 
the right of the junior members of the family to main- 
tenance out of the family estate w hile it remains in the 
family Illegitimate sons of a Sudra by a continuously 
and exclusively kept concubine are entitled under the 
Hindu Law to maintenance out of Ihe estate, if provision 
has not already been made for them. The fact that 
provision has been made for the maintenance of their 
putative father and his legitimate descendants, would not 


1 Impartible estate— I f can te held by /eint Hindu 
family — Effect of to holding— Supersession of Hindu 
law— Custom— Onus 

Even a Hindu joint family may hold an impartible 
estate and the presumption would then be that the 
familj estate was subject to ordinary Hindu law. The 
burden of proving that there was a custom superseding 
Hindu Law lies on the person setting up that custom. 
(Ham, /ton. /.) JADUNA1H SlNCH V. BlSHESHAR 
Singh. 178 I C 930 = 1938 OWN 1267= 

11 EO. 127= 1939 0 A 2 = A IE 1939 0udbl7. 


Impartible estate - Joint property— Alienation tu 
favour of one member — Effect. 

No doubt joint proper-y cannot, if governed by a 


' - — -•« r— irate pro- 

■ 1 partition 

. t with the 

ather way 

can the same result be arrived at Admittedly it can be 
achieved by surrender or relinquishment. And it would 
seem that the right of any given person to succeed by 
survivorship to ary given property must depend both 
upon the person continuing to be a member of the joint 
family and also upon the property continuing to belong 
to the family. If the Zammdar has a power of aliena- 
tion which is not limited by legal nece-sity nor liable 10 
be controlled by any other member of the family, so 

that he can squander the property or give or sell it to a 

stranger, thereby defeating the rights of other members, 
there would not seem to be great force in the reflection 
that when he transfers to a member of the family, he is 
effecting a result similar to that produced by partition 


mate son to 
untouched b 
[Leach, C ’ 
RAJAH 0 


f ■ I 

— Inheritance— Sitter and sister’s son — Rights of. 

In the absence of collaterals or any other preferential 
heir of a deceased governed by Hindu Law. a sister and 
sister's son can inherit his property and save it from 
being taken by the Crown by way of escheat (Nawat 
Kt shore , C J. Ran/itmal and Sukhdeanarain , JJ) 
RIKHABDAS v 1JST. TlPPO. 

1939 MLR. 49 (C)(TB). 

Insolvency of father- Son’s share — Proceedings 

to attach or sell — Leave of In«oIvency Court — If neces- 
sary See FPOVlNCIAL INSOLVENCY ACT, S 28 (2). 

1939 M WIT. 367 = 49 L.W. B15. 
Joint family. 

Acquisition of holding by a member. 
Alienation See Hindu Law— Alienation 
—Joint family. 

Business. 

Co-parcener. 

Debts See Hindu Law— debts 
Path er 

Joint property. 

Legal necessity See Hindu Law 

(a) ALIENATIONS. 

(i) DEBTS 

Manager. 

Partition See Hindu law— Partition. 
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member c 
question 1 
dual case 
SUKAJ P ■ 

1939 K 


I 


HINDU LAW — Joint family. 


——J oint family — Busmtii — Ancestral business — 
New business — Distinction — Father starting rice mill — 
Business stopping before death of father — Mas or sons 
liquidating same after father's death ant purchasing 
new mill after some years— Mortgage by adult sons f re- 
purchase — If binds minor brothers — If continuation of 
old trade 

Where there is an existing business carried on by a 


See Provincial Insolvency act, Ss 6, Expl and 
7 50 LW 857 

* J oint family — Business — Division in status — 
Continuance of business by manager — Liability of 
other members for debts and losses incurred subsc 
qucnt to division tn status 

Where the manager of a Joint family has been 
condnctmg a family business his power to continue the 


The question whether a break oi continuity does or does 
not bestow upon the revived business the character of a 
new enterprise started by the adult members in their 
individual capacity is substantially one of fact Where 
the father 'tarts a rice mill business ‘ " * **• 

customary trade carried on by thi 
business stops In his lifetime and is 
sons after his death, and some yea 


held that it is a family business or even that he is doing 
it or intends to do it on behalf of the other members of 
ibe family Omission on the part of the other members 
| to object to his doing business cannot make any 


ing to the discretion of the manager 

'n raising money for that I w * uc * 1 available to him only during the joint status 


fact was made by him a joint family ba'mess by taking 
his sons Into the business not as servants, nor as part 
ners bnt as coparcener*, then undoubtedly the properties 
acquired from the profits of that bus ness become joint 
family property But merely because the father perfor 
med the ordinary duties of a father in that he fed 
clothed and educated his sons and set up his grandson in 
Jiusiness It cannot be said that any presumption arises 
that he made his contracting business a Joint family 


partners (FaraJaehartar and Abdur Rahman, JJ) 
RAMACHANDRAPPA V Narayanappa 

1339 M W N 927 

Joint family— Business — Manager's claim to 

remuneration for managing bunness— Sustainability 
The manager of a joint Hindu family which owns a 
business is not ordinarily entitled to any remuneration 
for managing ibe family business either as manager of 
| the family, or even as manaeine partner or as a co- 
operty 

iieh.s 
of that 
>uld be 


, I Joint family — Business— Partnership 

manager and stranger— Other members if 
e ' partners 


Mm A 
N 927 

become 
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A ccn’ract cf partnership between a member of a joint the death, either increase or decrease that share, 
family and a stranger does not male every member of (Dhavle and Rmotand, JJ.} BHUBNESHWAR PRASAD 


... against — Son's 

benefit of the family they will be entitled to call upon 1 share — // can be sold. 

tim to acccurt for the prefits earned by him from the Where a decree is against a father, it can be executed 
partremhip and to si are in such profits but this will not against the son's share of the family property even 
place them in any position of direct contractual relation- though the father is sued in his personal capacity and 
ship with the other partners of the 6in (Skemp, J ) not either as manager or as representing the family. 
1’RITHI BaLSI.SCH r HtSSRAJ. j {8 tie, /.) RAMNATJf HaJARLMALL v MOHANIAL 

A I.R. 1939 Lab. 378 | Radhakisam. 1811c 106 = 11 E N. 424 = 

1 - Joint famly — Business — Partnership if mana 1939 N I* J 21 = A.IB 1939 Nag 23, 

gir with strangers — Dissolution— Suit (or accounts by Joint family — Father — Division during lift 

junior ee-pareeners— Maintainability time— Effect-Management by senior members — Infer - 

Though a junior member of a Hindu joint family . ence. 

Cannot maintain a suit for dissolution of a partnership | Whereat father of a joint Hindu family divides the 
In which the managing member of his fan j — — *■.» i n i„. » <« .«*i*i* tf 

partner, where on a dissolution the managing 
has entered into an arrangement prejudicia 

irtere*ts of the family, the junior member* are , , 

to take steps to protect the interests of their fat. . j - ... 

for the mlization of what represents the share of their Mehta , J.flf.) DipraJI v lNTEKDFO bAHO. 
managing member in the asset* of the di«ohed partner 1938 ED 948 = 1939 A.W E.(BE j 47. 

Ship They can ma ntam a suit not only against their J°' nt family— Father— Eraser to make will— 

„ — *• « "sMon Content of it-parceners—Effect on validity. 

• and under flmdu fan. even a father cannot dispose of 

v by will bis undivided co parcenary inteie^t The consent 
• aMi.Au, w , ;.l ,, 1,. ,.,28= | ot the other co parceners, whether given at the time of 

50 L W. 681 ~ 1939 I T R 560 its execution or at the time of death, can not make it 
tr , m . I valid. {Ram Fall J) SHEO PRaSHAD v. NAThU 

vidual members — Endorsement — If necessary See ■ ■ Joint family — Insolvency of father— Attachment 

NEGOTIABLE INSTRUMENTS ACT, SS 8 AND 9 I of son s shares by creditor after appointment of interim 

41 Bom LB 219 1 receiver— Sale of son’s Shares by receiver— If affects 

—Joint family— Co-parcener-— Mortgage of un- I attaching creditor’s rights Sec PROVINCIAL INSOL- 

dtvtded share— Suit on decree — late in execution — | VENCV ACT, SS 20 AND 28 (2). 1939 M W.N. 270 

Rights of purchaser — Remedy to Work out— Suit for I — Joint family — Joint property— Acquisition by 
partition and execution proceedings . manager — Presumption as to— Absence of evidence of 

Where in execution of a mortgage decree against n | existence of nucleus — Effect — Mortgage of disputed Hem 
Hindu coparcener maJe in a suit on a mortgage executed along sunn admitted family property— If raises pre- 
by the co parcener of bis undivided share in the family sumption of )omt family property 

property, that undivided share is sold and purchased by There is no presumption that an item of property 
the decree holder, the remedy of the purchaser to reduce purchased by the manager of a Hindu joint family is 
the share to possession is a partition suit, and not pro I joint family property in the absence of evidence that the 
ceedings in ex-cuiion It is for the auction-purchaser to family possessed propeity with the income of which the 
get the ‘hare h» has purchased determined and to new acquisition might have been made The fact that 


• ‘■Joint family— r athei — Decree against— Attach (1939) 2 M L J. 757. 

ment of family property tn execution — Deo'h of father — Joint family — Joint property — Properties xllot- 

before Sale— Soul and grandsons imHeaded at legal ted by manager to co parceners for maintenance— In- 
representatives— Decree-holder's right to proceed and sell 'ome from— Acquisitions by co-parceners met of — If 
father’s share. I joint Property or separate property 

Where, in execution of a decree against a Hindu [ It is perfectly within the competence of the manager 
father alone. Joint family property i» attached and put I of a Hindu joint family to allot to individual members 
up for sale, but before the sale, the judgment debtor j thereof a sufficient portion of the family property, 
dies and bis sons and grand'ons are brought on the j having regard to the status and circums'ances, in order 
record as his legal repre'eutatives, it is open to the to enable them to maintain themselves out of its in- 
decree holder notwithstanding the death of the father, to | come The family still remains joint, and the corpus of 
T" J ‘ ‘ ■’ “*■■* — . ie various members for main- 

■ in joint, but the income of the 

■ * * i . 1 ,, -xclusively to the co-parcener 

' ■ ■ ■ ■ is at the disposal of the co. 
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parcener concerned Savings den fed by the co parcener 
out of the income of the property allotted for his mam 
tenance must be regarded as hn own separate property 
and not joint or partible propertj ( Moekett and 


■■ - Joint family — Joint property— Property thrown 

into common stock after partition 

Property can be treated as joint property if after the 
partition ft is again thrown into common stock In 
order to come to the conclusion as to whether it is 
thrown into Common stock, the Court must look to the 
evidence of actual user (R C Uiiter and Akram, 
JJ) Ranada Kishore Roy v Swarnamoyee 
DEB! 44 CWN 114 = 70 OLJ 355 

— Joint family— Manag r— If can be called to 

account — Excluded co parcener— Eights of 

As a general rule no co-parcener is entitled to call 
upon the manager to account ‘ - *■ 

the joint family property unle 
misappropriation or improper 
parcener who is entirely exclude 
family property is entitled to ar 

derived from the family property and to have his share 
of the income ascertained and paid out to him He is 
entitled in other words to what are called mesne profits 
{Thtm C J and Ganga Hath J ) HlRA LaL v 
FYARELaL 18110 833 
1939 AW B tH 0 ) 657- . ' 

Joint family— Manager— 

lion 

The manager of a joint Hindu family 
behalf of the Joint family and further U 
appears from the record that he is the raana 
joint Hindu family it is not nece'sary tor mm to 


—Joint family — Manager — Powers of — Contracts 
tor a/*erf familv flrobertv — Enforccabilitv 


therefore b 
AWr, / ) 

'J oint family — Manager— powers of — Reference 
to arbitration — Minors if bound 


Mitakshara law, the father as karta (manager) is entitted 
to the management of the whole co-parcenary property 
including the minors interest {Lori Williams J ) 

Raj Kumar v Shiva Prasad Gupta 

184 I 0 563 = 12 R 0 241- 
AIR 1939 Cal 500 
~ — 'J oint family— Manager — Power of representa 
Uon — Suit for accounts of ancestral property in hands 
of third person without joining manager as co plaintiff 
—Eight of minor co parcener to maintain 
Minor eo parceners cannot bring a suit for accounts 
of the Joint ancestral property In tbe hands of a third 


[ HINDU LAW — Maintenance. 

party if their father, the manager, is not joined as cc 
plaintiff but is lomed as defendant and supports their 
claim For, the minor plamtifi cannot give that third 
person a receipt or quittance on settlement of his accounts 
- • *•“ 'd that person be willing to account That 

e only by the manager who alone is entitled 
accounts and give a quittance or receipt on 
It is the manager or karta who is alone 
competent to represent the family, to act for it and to 
bmef it The device of joining the nanager as a defen 
[ dant does not avoid the difficulty {Davis, JC and 
7 yabji, / ) KheMCHAND v AfATHRAfMS 

ALR 1939 Sind 289 

Joint family — Manager— Powers — Settlement of 

maintenance claims — Family if bound 

As the manager of a joint Hindu family has tbe right 
to settle maintenance claims, when he does so he acts 
on behalf of the entire family Hence the whole family 
is bound by his act {Slone, C J and Bose, J ) 
Trimbar v Mst Ehagubai 19S9NLJ 409 s3 
A LH 1939 Nag 249 


auoa i »» N o3 

— Joint family — Presumption of jointness — 

Separation— Burden of proof 

Generally speaking the norma! state of every Hindu 


»- - •»*»• in the case of 

founder of tbe 
e and weaker 
Hindu family 

| were joint in food worship and estate with their father 
till his death and continued to be so for some years 
after the father's death there w a strong presumption 
that they continued to be joint even subsequently 

1 Where It is alleged that they had separated the burden 
ties heavily on the person alleging so to establish 'epara 

1 rr s t\ m. KAMDAS MATHURA 


693 = 181 IC 596 = 
MR 1939 Stud 11S 
note by Karta for 
swing— Liability of other members — Form 

Promissory note— liability under 
JB0IC S65= 20 Pat L T 321 


-joint family — Sanad —Settlement with a member 

• — Property if self acquired — Holder if trustee See 
RAiu*n 178 I C 950-1938 OWN 1267 = 

AIR 1939 Oudh 17 




M, 


pa rat ton — Effect 
nsziety of a joint Hindu family 
ontinues until there is positive 
hat there has been reunion 
•v AM 1 a Ahir v PhagU 
1939 A W R (B R ) 9 = 1939 R D 82 


Maintenance— Impartible estates — Illegitimate 

sons of junior co-parceners — Right to and rate of See 
Hindu law— impartible estate— 1 su dras— 
Illegitimate sovs (1939)1 ML J 831 

- — • ■ Maintenance — Minor co-parcener and daughter 
of hung eo parcener— Suit for maintenance againlt 
man a ger— Mo inlamabili ty— Proper remedy 

A Hindu eo parcener cannot ordinarily claim mam 
tenance If he is entitled to claim partition Bit it 
cannot be laid down that in no circumstances cout J a 
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HINDU LAW — Maintenance HINDU LAW- Maintenance. 

Court give a decree (or maintenance against the family The family circumstances are peculiarly Within the know- 
properties in favour of a minor coparcener. A minor ledge of the family members and the widow unless made 
oo-parcener who has been denied maintenance and aware of any change in the circumstances is entitled to 
wishes to clain maintenance should bung his suit in the assume that there is no change and consequently expect 
alternative claiming partition or maintenance as the her maintenance on the due date {Stone, C J. and 
Court thinks fit. unless hi « guardian decides to adopt Rote, J.) TRIMBAK. v. MST HHaGUBAI. 
the usual course of a suit for partition. A daughter 1939 N L J. 409 - A I E 1939 Nag. 249. 

during the lifetime of her father cannot be held to be — .Maintenance — Widow — Minor — Re u a cnce apart 

entitled to bring a «att directly against the manager of from husbant's relations — If affects her right. 
the Joint family for maintenance. The primary respon In the ca^e of a minor Hindu widow, though her 
sibility for a daughter’s maintenance 5s upon her father husband's relations as her naturat guardians might have 
and his properties, both joint and separate The proper a preferential claim to be appointed her guardian, in 
course for a daughter to adopt if, during the time of the absence of any such appointment, the ordinary 
her father, she has been denied maintenance, is not to , principle that a Hindu widow is not necessarily to be 
bring a suit against the manager of the Joint family but j deputed of her right of separate maintenance merely 
to bring a suit against her father claiming maintenance ' because she refuses to live with the husband’s relations 
oat of hH properties, joint and separate, and after , in the family house, would apply. {Pollock, /.) KR1SH 
getting a decree, to enforce i‘, if r— ** e —» w» ♦«.«•-!« I o.. ’o’lC 689= 12 R N. 78=> 

of her father's share of the jaint ’ AIR 1939 Nag 130 

{Wadsworth, /) CHERUTTY v ' • • —Nature if right — 

RaVU. 1851.0-26= . Ccnstruction— Variation 

49L.W. 491 = A I R 1939 Mad 513= 1 token justified — Now to he effected. 

(1939) 1 M.L J. 683 j Under the Hindu Law the widow’s right to raainteri' 

Maintenance— Rate of— location of High Court an ce depends upon the family fortunes and is hence 

—Interference by Privy Council— Praett.e | liable to fluctuations. It is open to the parties to agree 

Where the Indian High Courts have considered the , to pay and to receive a fixed amount irre*pective of the 
question of maintenance and have arrived at a decision | family fortunes But when an agreement mentions an 
that certain amount is proper as maintenance the Privy agreed rate and doea not say anything more, it only 
Council would be --low to interfere with their decision ! means that parties have agreed as to what is the fair 
about *ucb a qu-strn {Sir George Rankm.) R Aim i I rate under certain circumstances. The parties do not 
RANI tHSSVA V BRINDARANI D ASSY A I mean to abrogate the rest of the law which permits a 

43 0 WN 337 = 179 I C 615 = 1939 OLR 83= variation or even a cessation altogether under certain 
5EB 307 = 1939 OWN 210= 1 circumstances So in such cases an implied term has to 
ILK (1939) Kar 110<PC)= 

1939 A W.E (P.0 ) 29 = 49 LW 222 = 

1939 M.W.N. 219 = 69 0 L J 174 = 11 R P.O. 140 = 

1939 O A. 309 = 41 Bom L R. 689= 

1939 A.LJ.59S = 1939 PWN 123 = 

ALB, 1939 PO 27 = (1939) 1 M L J 215 (PO) 

- %f imlenince — Widow — Amount— Considerations 
— , Existence of strtdhauam jewels. 

As an ordinary rule, unproductive stndhanam orna- 
ments are not to be taken into account in assessing the 
maintenance for a Hindu widow But it is not an in- 
variable rule The matter is certain'y different where 
she is m possession of costly jewels which she i-> not 
likely lo wear. {Pollock J ) KRISHNAJi ANUSUYA 
BA1. 183 IC 689 = 12RN 78 = 

1939 N L J 87 = AIR 1939 Nag. 130 

Maintenance — Wi liras — Arrears — Powers of Maintenance— Widow— Rate— Arrears— If to be 

Court. allowed at same rate as future maintenance. 

In the matter of granting or withholding of arrears ihe ( In the case cf maintenance awardable to a Hindu 
Court has a very large discretion. If it is shown th ~ J * “ ’ ~~ ‘ L ~ ' i 

she was in want at a time when she was entitled 
maintenance, the Court may give her arrears for th 
period {Polloeh, J) KRISHNAJI v ANUSUYA B/ 

1831 C 689 = 12 RN.78 = 1939NLJ 87- ' ’ 

AIR 1939 Nag 13 ’ ' 

— .Maintenance— Widow — Decree based on com- ' A. I R 1939 Eojn 354 


1 be read into the contract, that the agreement is subject 
to the usual incidents of Hindu Law and is to be read 
along with it and interpreted in that light. In order to 
contract themselves out of the law altogether, parties 
have to say so expressly in their agreement. An altera- 
tion in fortune to justify a variation in the amount must 
[ be substantial and it must have occurred before the 
| cause of action accrued to the maintenance-holder An 
agreement for maintenance must be enforced as it stands 
and if variation i» desired, then the contract itself must 
[ be varied in one of the ways known to law before varia- 
| tion can be permuted and such variation in the absence 
| of a contract to the contrary will take effect only in the 
future and not the past. {Stone, C J and Bose, J .) 
Trimeak t MST BHaGUBai 1939 N L J 409 = 
A I.R 1939 Nag 249 


promise awarding maintenance — Charge cteated on - — Maintenance— Widow — Rate — ffusbani it. 
specific immovable properties— Option lo proceed queathing properties to chanties and allowing mam - 
against other immovable properties — Fffect — Rleht to ' tenanee at particular rate— Claim by widow (or mam 
execute decree against movable properties. See Com- tenanee on basis of income before bequests — Su stoma- 
PROMISE— CONSENT DFCREF— CONSTRUCTION. bilsty 

41 Born L E 420 Hindu Law and opinion regard charitable gifts and 
— Maintenance— Widow— Default in payment — I bequests with favour, and if a Hindu husband of his 
Right to borrow on reasonable terms — Change in family * own free will chooses to diminish his estate by giving 
circumstances— Onus. - . - - course that he is 

A widow would be entitled to I - ■ eating his widow* 

due dates and If she is not paid * . ■ staled to toy that 

entitled to borrow on the avai . ■ w 
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HINDU LAW— Maintenance, 
the income was before the charitable gifts or bequests 
were made {Broomfield and Machltn, JJ.) \fAHAM 
NarsidaSJi v . Bai Jamna. 185 1 C 44= 

41 Bom Lit 787=A.IR T ' 

■ ■ ■ -Main tin nice— Widow — Rate 0 
Alteration — Right to in case ef ehang 
•—Award fixing rate permanently and 
enhancement— Acceptance by widow am 
tenance under it— Right to claim , • 

ground of change m circumstances 
A contract by a Hindu widow with her husband's I 
co*parceners to receive a fixed sum per annum for main- 
tenance and not to claim any increase m future even in 
case of change of circumstances, is a valid agieement 
This is so even in the case of an award given by 
arbitrators on a reference as to the rate of ' 
maintenance payable to the widow The fact that 
the award goes beyond the terms of the reference 
does not make any difference when the same has 
been consented to and accepted for many years 
with full knowledge of the provisions of the award 
A party who accepts an award and receives benefit 
under it is not entitled at a later stage to challenge its 
validity ( Leach C J and Sent ay ya /) KAHES- 
WAflAM" •' ' 


husban 1 
final — / 

Wher 
payroen' 
a pattic 
or concl 
to fix a 
in the \v 

the husband as to what would be a reasonable provision | 
for maintenance If, therefore the Court finds that the 
provision in the will, is inadequate, it is within the I 
power of the Court to substitute a more reasonable pro 
viMOrt. ( Varadachanar and Abdur Rahman JJ ) 
SlTHARATHNAMMA V Sl^SHAMMA 

18510 30 = 1939 M W.N 640 = 49 LW 393= 
AIB 1939 Mad 686 = (1939) lML J 456 


widow of deceased co-parcener dev olves on the persons ] 
who take the property of her deceased husband who 
was an undivided member of *he ■ ■ ' • 

is dependent on the taking of pic-' 


demand for maintenance is made 


HINDU LAW— Marriage, 
are subordinate to It {McNair % /.) KedauNaIH 
v BaUNATK. AIR. 1939 Cal 494. 

-—Maintenance — Wife — Assessment of amount. 


with the same degree of comfort and reasonable luxury 
as sbe would have in his house for the deprivation of 
which, not B he but her husband and his family were 
responsible {/If. N Mukhern and Jack JJ ) GaJEN 
dka Nath Saha Chowdhuri v 5ulochana 
ChaUDHURANI. €8 0 L J 559 

Maintenance — Wife— Right of — Wife guilty of 

adultery and misconduct and Irtmg away from husband 
for long time — Claim to maintenance — Mamtainabi 
llty — Conditions 

If a Hindu wife, who has left her husband's home as 
\ a result of her own misconduct and adultery, and has 
j voluntarily lived apart from him for a considerable 
number of years insists on his taking her back into his 
*,#% or »o ™v her maintenance on his refusal to do so. 


"(1939) 2MLJ 294 

-Maintenance— Wife— Right to arrears 


'* ' ' ‘ta.jJ.j uAjAh* 

' ■ v SULOCHANA 

68 0 L J 563. 

• ' nlalten disseising 

ittvna namati n imiw nought its first tvifl — 
Validity of custom 

Plaintiff was the second wife of the defendant by 
condition of this marriage was that 
. >d the 

- The 
- amtiff 

■ could 

■ uch a 


t‘rty. 

The Widow of a Hindu cannot 
residence or of maintenance In derogat 
brance on the property. Once the c 
be* n made, her right of residence and 
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HINDU LAW— Marriage. [ HINDU LAW— Partition 

consent is not given is not thereby Invalidated. Hence I ■ Partition. 


where all the ceremonies necessary under Hindu law to 
constitute a valid marriage were performed, the fart that 
tbe girl was Risen In marriage when a child without the 
con*ent of the paternal uncle and in defiance of an m- 
3_r.ct.cn of tie Court passed ir proceedings pending 
under the Guardians and Wards Act, would not invali- 
date the mintage and the doctrine of factum ta/rf would 
apply. (Dj-is. J <?, and Weston, J.'t DURCADEVI v | 
KlSHENML MaNIRam ILB (1939)Kar 684 = 
182 1 C 657=12ES, 21 = AJB 1SS9 Sind 157. 
—Marrtagt — Form of — Presumption of at fret id \ 

Under the Hindu I .aw , the presumption as to the 1 
form of a marriage is undoubtedly in favour of the I 
approved and not unapproved form. ( Afaeih h and 
Watsoodm, //.) JOTIRAM Dalsukhrsm v Cm 1 
Diwali 181 1 C. 095 =>11 EB. 379 = 

41 Bon LE 239=AI.B 1939 Bom 154.' 

Marriage — F arm of —tVidauf s marriage— Taint 
of unspfrned form— Applicability. 

Watsoodcus, J ( Obiter ) —There is no authority, for 
holding that the eight recognised forms of marriage 
apply only to the marriage of a maiden and do not 
apply to the marriage of a widow. It cannot be held 
that naira or widow’s marriage is in a special category 
of its own or that it ooes not become amra or un- 
approved on payment of bride price It 1$ clear that 
tbe sacranv-ntal idea attending marriage among Hindus 
would apply with equal force to a widow's marriage 
The taint lntpLcit m the unapproved form does not 
attach so much to the ceremony as to the contract itself, 
and there i», therefore, no reason for bolding that it 
cannot attach to njtra or widow's marriage «f the 


Mother’s right. 

Movables 

Presumption as to completeness 

PROOF. 

Separation jn status. 

Separation of one member. 

Severance in status 

Suit bv coparcener 

Suit bv minor. 

Suit bv one of two reversioners. 

Suit for— mesne profits. 

Suit after father’s insoivency. 

Partition between father and ions — Provision 

for family houses being held by parties as tenants m 
common — Restraint on alienation by sharer to stranger 
—Validity See T P ACT. S 10— SCOPE 

1939 MWN 812= 50 L W. 254= 
(1939) 2HL1. 345 (F.B.). 
Partition — Mother t right 1. 

A mother in a joint Hindu family cannot compel a 
partition so long as the sons remain united But if a 
1 partition takes place between the sons, she is entitled to 
a share equal to that of a son in the coparcenary pro- 
I perty She is also entitled to a similar share on a parti 
tion between the sons and the purchaser of the interest 
! of one or more of them. If the mother has received 
I stndhan from her husband or father in-law, its vaiue 
should be deducted from her share No deduction, 
however, can be made from the mother's share of pro- 
perty inherited by her from her parents, which is not 
her stridhan received from her husband or father in- 
law (Eobo, J ) 

GORDHANDAS 1 . . 


ger'o liability to 
• existed in family 

— Marriage — Restitution of conjugal rights — Grant I —Burden of proof— Suppression of boohi by manager 

of— Discretion— Principles. — Effect of 

The Engh-h law as to the marriage of minors is There can be very little doubt that when there is 
widely different from the Hindu law.but a decree for the pnma facte proof that certain jewels were made or par- 
restitution of conjugal rights is an English remedy | chased with family funds or there is other proof that 
enforced through Courts bj'-ed upon the Eastern pattern they are family jewels, the onus will be shifted on to 
It is an equitable remedy and its grant is a matter of those who deny their divisibility on the ground of their 
judicial discretion It therefore does not necessarily being stndhan, to prove that by reason of gifts as 
follow that a declaration, that a marriage is valid, must stridhan they have ceased to be part of Ihe family pro 
nece«ari!y be followed by a '* '• *" •>»*•- t- " ’ . ice of jewels 

(.Davis, J C. and Weston, J ) Would not 

Lsl MAMRAM. I toint family 

182 1 C C57 = 12 E S 21 ger, chooses 


Marriage — Validity — Essentials — Virgini 

bride — Bride pregnant by irregular connection 
bridegroom before marriage — If renders marriage 
and void . 

There is no rule of Hindu La 
essential condition of a valid I 
bride should be a virgin Th 

holding that a marriage by a I. __ ...... « fc .„ 

not a virgin isvdid. If a Hindu chooses to marry a girl 1 
. - . _ . 1 _ > _ 1 ■ . ■ - virgin, 


and Abdur Rahman 

Narayanappa 


JJ) 


RAMACHANDRvPPA V. 
1939 M W JT. 927. 


quently Partition — Presumption— Most of property 

a man found to have been partitioned 

■ him'elf If most of the property of a joint family is found to 

having had an irregular connection with that girl before , have been part-tioned, the mitral presumption is that it 
marriage and made her pregrant, he is not entitled to has been a complete partition. ( Bhtde J ) Chandi 
repudiate the marriage on the ground of lack of I BAt v. RA7T an LaL. 41 P L E. 392. 

virginity of the bride at the time of marriage Partition— Proof of — Absence of direct evidence 

(.Wadsworth, /) MAN DAN SHETTI v TlMMI AV\ a —Presumption— Cumulative effect of indications. 

50 L W. 837=1939 MWN 1198=, Where actual direct evidence as to a partition of a 
(1939) 2M L J 882 i joint Hindu family is not available, but there are indica 


Y.D 193^—40 
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HINDU LAW— Partition 1 HINDU LAW— Partition 

ttotis such as the entries in revenue papers defining the j —— Partition —Separation of one member — Joint 

dea 

tot 


cations \Jia ul Hasan and Bennet /J) BHAGWAN 
bakhsh Singh v Hansraj kuar 

181 IO 890 = 1939 OLK 681 = 
1939 A WE (CC) 258 = 
1939 OWN 986 = 1939 O A 793 

— ^Partition — Proof of— Names of wo 

\ntered in record of rights as having equal 
Entries held sufficient proof of separation 

Where the entries in tne record of rights 
that the names of two widows of two branct 
recorded in respect of certain properties with a l 
they had equal shares 

Held that it was sufficient proof of the Separa ion of 
the two branches of the family as the entries showed 
that the two widows were equally interested m the pro- 
perties (P Oil Alt and C hatter n //) Mt AFTI v 
MT SUKNi 17910 811 = 11 R P 406 = 

5 BE 290 = AfR 1939 Pat 23 
" ■ Partition —Proof of— Circumstances to be con 

ttdered 

Partition is a severance of joint status All that is 
necessary to constitute a partition is a definite and 
unequivocal indication of his intention by a member to 
separate himself from the family and to erjoy his share 
in severalty It is immaterial in such a case whether 
the other members assent Where therefore there is 


Kumar v Shiva Prasad Gupta 

18410 553 = 12EC 2il=AIR 1939 0a! 500 

Partition— Separation of one member— Pre 

sumption as to the rest 

A jo nt Hindu family is presumed to be joint unless 


Partition --Separation of one member — Status of 

others — Partition decree directing division of properties 
into two shares betw en plaintiffs and defendants — 
Status of members niter 'e — Application by guardian ad 
litem of lunatic member for separation of his share made 
after preliminary decree dismissed as too late — Lunatic 
member if remains joint 

There is no presumption when one member of a Hindu 
joint family separates from the others that the latter 
reman united The other members of the family may 
remain )o nt Bui it is a question of th*ir intention 
which must no doubt be proved If in a suit for parti 
tton by some of th» members against the others a decree 
is passed the decree is no doubt the only evidence of 
what is decreed But it is not uncommon for the Court 


family eftects a severance ot the family tie and amounts 
to a partition I 
on a consideratio 
circumstances an 
J ) Tikamdas r 

DAS 1 L tv 1 JJ gj link UJJ illitv woo — 

11 E 3 221 (2) - A I E 1939 Sind 113 
• Partition — Sepiration in status — Gift or renun 
ciation of share nt joint property by on <* coparcener in 
favour of another — Effect of 

A deed of gift or renunc ation executed by one co 
parcener in favour of another or the others cmnot 


inination Where in a partition suit filed by some of 
the members a preliminary decree is passed directing 
dm ion of the properties into two shares between the 
plaint ffs and the defendants and an application filed 
subs"quently but before the final decree by one of the 
members who is sui /urn for separate allotment of his 
Share is dismissed on the ground that it was fil“d too 
1 - 1 i he does 

I lecree he 

I I of a co 


the coparcenary in favour of the rest of the co 
" ’ " " u ‘ u aog nj» the 

in favour 
property 
no implicit 

intention to separate and when the d*ed bears ample 
evidence that the donor regarded himself as jo ~ u 


■ ■ bounds 

—by a proper declaration of his desire to sever is not 
abrogated by the mere fact that he has rot cla med to 
exercise it prior to the preliminary decree The fact 
that the appl cation for separate allotmeit is made by a 
guardian ad litem of a lunatic member and is dismissed 
as filed too late do°s not make any difference when it 


ILK ilujo/Au upu‘- , ioi 1 U »29= 
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HINDU LAW— Partition. 

1939 OLE 381=5 BJB 737 = 60 LW, 75 = 
1939 A L J 463 = 20 Pat L T. 517 = 11 B P.C. 280 - 
1939 OWN 64a = 1939 A W S (P.C ) 113= 
41 P.LH 661=70 C L J 0 — ' 0 V**- 

1939MWN.11! ‘ ‘ 

1 1 Partiti on — StparaU 

continuing fowl — Statcmt ■ 

jet nt ic.tk all men ter 1 — £ • • ■ 

relationship betrreen tkemi 

Where some members of a joint family have become I 
divided from the rest, and some of the rest «ho continue I 
joint, though dit ided from the others, describe them j 
selves as joint with all ihe members on the footing that 1 
the family is still a joint family, that is not correct in 
law as between them on the one hand and the others. Hut 
inch a statement is useful evidence of the relationship I 
between themselves inter sc, namely, that they are joint 1 
as between themselves. (dir George Rankin /.) ■ 
Chum lai. r. UDai PraKash. 

12E.P.C. 59-* 5BE.916 = 43C W.N 1093 = 
1939 O.LR 605=183 1 0 177 = 
70CLJ. 373= A I.B 1939 PC 200 (” 7 ' 

Partition — Sez erait'e in tlalut—Ahenatt. 

coparcener of akare in family property — If 
reparation. 

An alienation by a member of a 
of his share in the who 
in any part thereof wou 
family and make him a 
the property alienated 
Rahman, JJ ) Rama 
NARASIMHARAJU. 


HINDU LAW— Partition. 

The minor is capable through his next friend of making 
up bis mind whether there should be a severance of his 
interest or not when instituting the suit, provided that 


A I E 1939 Som 169 

- Partition — Suit by coparcener — Appointment of 

Receiver— Manager collecting outitandingi and making 
disbursements — Liability for interest to plaintiff — Prin- 
ciples 

The manager of a Hindu family, as a co owner is 
entitled to collect the outstandings due to the family 
notwithstanding that a suit for partition has been filed 
, by another coparcener and is pending Till the accounts 
are taken and the respective rights and liabilities of the 
parties are ascertained, it cannot be said that he Is in the 
portion of a debtor to the plaintiff m the suit or of one 


Hindu joint family | * moun,s collected the manager made fraudulent entries 


Partition-~Sei e 

eener to set aside ahem 
for possesuon of kit sha • 
effects separation. 

It i' now settled law that a Hindu coparcener can 
become separate in estate bv an unambiguous declaration 
of his intention to separate himself from the family 


| however, warrant the award of interest to the plaintiff 
coparcener. The manager would be liable to pay 
interest to the coparcener from the date of the final 
I decree in the suit in respect of whatever amounts he 
e plaintiff under 
- Rahman, JJ') 


out being subject to the obligations of the joint status 

Where a Suit in substance is not one for partition but to ' Partition Suit by 
set aside a" alienation by the father or managing metn of Court 


1939 M W N 927. 
yr — Competency — Duty 


a Hindu minor by his nest Inend cannot ip>“ fa -to 
constitute a seveianreof status, it is in the discretion of 
the Court to grant a decree onl> if it is for the minor's 
benefit. But if a decree is passed in that suit granting 
partition, the severance in status must take effect from I 
the date of the suit and not merely from the date of the 
decree The minor pUin'iff's share is not therefore I 
liable to decrease by the birth cl a member subsequent 1 
to the date of the suit but before decree. In other 
words the minor t suit effects a qualified severance in 
tbesenselhit it is subject to the decree of the Court 


AIK 1933 Sind- US. 

—Partition— Suit by one of tiro rciersiontrt for 

p trillion of create alien it ed by set d mo of last male 
holder — Other rev-rnons impleaded as defendant 
supporting p'unhff ant claiming short — D'cre*— 
Right of d/tcndtnl reversions to decree 'or his share 
— Conditions — Payment of court- fe 4 

h suit was brought by one of two Hindu reversioners 
for partition of the estate of the last male holder which 
had in the meanwhile been alienated by his widow to a 
number of alienees The other reversioner who was 
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HINDU LAW— Partition 

impleaded as a party defendant to the suit filed a 
written statement supporting the plaintiffs case and 
prayed that a decree might be given for his share of the 
property The suit ended in a decree in favour of the 
plaintiff for his share and the other reversioner who | 
- ~ -»*«-* - ■» f or a decree in 

given a decree 
audition that he 

paid the court fee in respect of his share {.King and 
Ablur Rahman JJ ) NAlESA PADAYACHI v 

Krishna Padayachi ILR ( 1930 ' iw** «'*?■= 
184 1 C 641= 1939 M W N 4S6 = e 
AIR 1939 Mad 576*= (1939) * 

■ - Partition — Suit for— Mesne 

a, variable — Expenses of maintaining plat 

mother at d marriage of plaintiff s aster met by deten 


I HINDU LAW— Religious endowment 
Nature of property 
Shebait 

LOAN TO 

Succession 

SUIT AGAINST 

- - ■ Religious endowment— Chela — J/n rights and 

duties — Distinction between chela and adopted son 
A chela as is well known in India means a disciple 
I He is different from an adopted son, both in the process 
1 of his initiation and in the pnrpose of his existence A 
j chela is generally nominated by the ruling mahant 


law In the ca«e of the latter it is imperative that one 


i ntesofbis 

■ ion of their 

* e of these 

the amounts expended by the defendant * *• 

tenance and marriage ill ad/a and 
SANVEERANCOUDA V BASANGOUDA 1 

12 R B 161 = 41 B< 

AIR 19JyBom 313 the benefit of his ancestors for in most cases asanya- 
■■ ■ Partition — Suit for by son after insolvent s [ sin or a mahant when he enters that order abrogates 
death— Remedy of Ofietal Receiver j the rights and obligations of a gnha'tha (householder) 

Where after the death of the insolvent h s son has | whose future felicity in a post mortem existence is the 
instituted a suit lor partition of the property the Official object of solicitude on ihe pan of his male descendants 
Receiver has two courses open to him in «uch cases i (Mr Jayakar ) KaRTAR SlNCH v DaYal DaS 

» c J J ' c - * «■ *■ 1821 C 753=1939 OLE 439 = 

1939 OWN 634=43 OWN 1037 = 
1939 A W E (P_0 ) 106= 

nuoisun iiaiy,su u »un is siiiuuu <u u lu uuiai * 5 L ““ ** * --- 

appropriate relief therein here the Official Receiver I 
l.mple.M.o the pert, t, on -hit pro.mon sho.ld be n.l.piu, 

“nfn^iy bfpTedlo'be I 


= 12 RPC 23 «- 1939 A.L J l. 
AIR 1939 PC 201 (P C ) 


is may be proved ti 

before a final decree is passed AIR 
(* B ), Rel on (Bhide J) BIDHI C 
ULIAH 18210 538=12 EL 54 = < 

AIR 

■ • - Partition— Suit for — Property 

of parties — If can be excluded 

A Suit for partition i eed not indnde property mort 
gag'd with possession for it is not in the possession of 
the parties ( Norman , ICS) NARAIN DaS r 
Sheocharan 1939 AML J 12 

Partition — Widow— Right of 

A Ilincu widow is entitled to maintain a suit for 
partition against her 
sharers All that ha 
rever«ioners is that the 
out as not to affect 

Akron //) Ran a ■ ■ ' * 

MO\EE DEBI 1 ■ * 


determined in cases where i 
poraneous by reference t 
conduct (II art Ag C 


arly 


: is not alleged to be contem 
i his subsequent acts and 
J and Manohar J ) 


— Reli gioui endowment — pie UcaUon — Inference— 

the public had been 
making offerings for a 
elf without any further 
c could have a right to 
No particular act is 


•Partne ship between dmded members— Death of | necessary to signify a dedicate (Sennet and Verma 
one partner— Cont nuance of firm— Inference S'e J JJ ) Kai ™ ai T T =. 

LIMITATION ACT ART 106 — APPLICABILITY 1939 AWE ( H C ) 327 ,“ip 39 1 nJ? A 1^97 

1939 AWE (HO) 146 ALE 1939 All 387 

— Religions endowment I ■ — Religious endowment— Dedtcatton~V ahdity — 

CHELA Property called mandtr' belonging to certain persons 

DEDICATION used by Hindu push for worship — Owners referring 

Idol ' to property os trust and admitting its tooff nature 
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HINDU LAW — Religions endovnnent. 


HINDU LAW— Religious endowment. 


A certain properly « hich was called Mandir Shn Ram 
formerly belonged to the ancestors of the plaintiffs, bat 
the mandir was used hy the Hindu public for worship at 
all bines and without hindrance On various previous 
occa'ions plaintiffs ami their predecessors had all along 
described the property as a trust and mandir and had 
appointed trustees and in various old documents the 
ptamtiffs and their ancestors had referred to the mandir 
as waqf property and used its income for the repairs of 
the mandir and had admitted the tru*t nature of the 
property. 

Hold , that the property was dedicated as a public 


A.I.B. 1939 Lab. 63. 
> — ■ • Religious endowment — Idol — Position of — Duty 
of people drilling mfk — Measure of protection that idol 
it entitled to — Mutawalhs treati"* !*->'• ornOrrfy nr 
their own— Execution of mortj ■ ■ 

capacity to o’ otd decree for tale 
nature 

The deity or Idol is a person under a disability and it 
■s incumbent on persons dealing with the property of a 
person under a disability to take certain precautions. It is 
necessary for the Courts to protect the interests of per 
sons under a disability and an idol a juristic person is 
as much entitled to that protection fiom the Ccmrt as a 
minor Where the mutawallis were in pos«e«:ion of 
certain property dedicated to a deity and were beating it 
as their ow n and otherwise asserting title thereto and 
that property was directed to be sold in execution of a 
mor gage decree against the deity and where to avoid it 


•Religious erulowment— Math— Suit on behalf of 


• m legal possession of that property, the plaintiff in such 
a suit would have to show some right or title to claim 
j possession The mere worship of the image does not 
1 constitute a Math, nor does it give a person who alleges 
that hr was performing the religious services m a Math 
and of an idol installed therein, any right to bring such 
a suit for possession, when as a matter of fact it has 
not been proved that there ever was any endowed pro 
perty or any Math or that the plaintiS was in possession 
of tt. ( Bonnet and Vartna, //) JAGTANAND 

BAHMACHAR] v. BRAHMDEO 1939 A L J 991 = 
1939 A W.E (H0.1B54 

Religious endowment — Nature of property — 

I Presumption — Property descending from guru toehela. 

I If certain property is held by a person as his private 


182 I C 753 •=• 1939 OLE 439*= 
1939 O.WN 631=43 C WJT. 1037= 
1939A.WE (PC )106 = 

1 5BR. 868 = 12 RPC 23-1939 A.LJ 809 = 

, A I.R 1939 P C 201 (P C.) 

1 Religious endowment — Shebait — Loan to— 

Duty of lender 

j If a person wants to bind the deity by any advance 
of money to the shebait, it is incumbent upon him to 
make enquiries and satisfy himself as best as be can, 


Religious endowment — Idol — Right to sue — 

Members of public — Idol, if necessary party 

In case of a public deity the public undoubtedly 
have a tight of worship but from that it does not neces 
satily follow that they are the shebaits of the deity in 
the sen«e that they are the only people to manage the 
temporal affairs of the deity and look after its worship. 
Members of the public can bring a suit though not as 
shebaits or as representative, of the deity but as 
•Worshippers for a declaration that a certain land in suit 
is a Debasthan of the idol and that the Hindu public 
has acquired by prescription a right to u«e it as a public 
place of worship The deity is not a necessary party to 
a suit for a declaration of this character But a decla- 
ration of a right to build temples on the land in suit can : 
be given on behalf of the worshippers only in the 
presence of the deity, as it involves an alteration of the 


Religious endowment — Shebait — Succession 

— Private Devasthan — Management given by decree 
of Court to brothers by annual turni — Condition of 
inalienability — Deal A of one brother leaving no male 
issue — Daughter's son — Right to management of worship 
and endowed property 

V, M and R three Hindu brothers constituted a 
Joint family. In a suit for partition by R for partition 
of family properties, including a private devasthan, 
there was a decree w hich provided, inter aha, that the 
property endowed to the deity and its management 
were vested in the family, that the vahmatdars were 
not competent to alienate it 10 any way and that the 
vahtwat should be made by the three brothers by annual 
turns M died and after bis death bis widow was in 
vabiwat during her husband’* turn She died without 
male issue, and at the next turn, her daughter's son, the 


A I.R 1939 Cal. 



6 35 


636 


THE YEARLY DIGEST, ig3g 


HINDU LAW— EellglouB endowment. 

Held, further, that the fact that strangers were given I 
the right by the decree to keep supervision over the 
management by the brothers and to take over the | 
management in ra*e of mismanagement by the brothers, 
did not give the appellant any right of inheritance as of 
right to the management of the deity and the endowed | 
property (Laker, /) JlVANRAO * VISHNU 
RANGNATH. X82 I.C. 488 = 12 R B 14 = 

41 Bom L R 458*= A I E 1930 Bom 207 
— — Religious endowment — Shebdtt — Suit a gaunt 
person as Shebait — If one against idol. 

A suit again«t a person described as a shebait of a 
named idol is in essence a >-uit against the idol itself 
(Mttter and Sen, JJ) Manager, Dacca Nawab 
Wards Estate z ananga Mohan Roy Chow 
DHURV. 43C.WN 1078 

— — — Reversioner — If affected tv adverse possession as 


uueiKsi 01 me levet sumers who 

estate (Mehta, S M and Harpt ’ 

dur Singh v Ram Uarakh : 1 

1939 A W B (BS) 124 (2) 

— —Reversioner — Relationship — Sagotra sapmda — 
Who l* — Son i of prostitute — Descendants of— If can 
claim sagotra saptndaship. 

A person cannot be regarded as a Sagotra sapmda 
unless he can trace his descent in an unbroken male | 
line from a common male ancestor In the case of a 1 
prostitute who has several sons there can be no presump- 
tion that the same man was the father of her sons, | 
when she was not the permanent concubine of a particu- 
lar pet son Consequently the son of one of two brothers 
born to an unmarried prostitute cannot claim to be the 


-■Reversioner — Rights and remedies of — Aliena- 
tion by widow — Suit durirg widow s lifetime to declare j 
invalid— Injunction to restrain widow from making 
further alienations — If can be granted See COURT 


HINDU LAW— Sttiflhan. 

It is only when a reversioner can show reasonable 
grounds for apprehending waste by the widow in posses- 
sion, that he is entitled to ask the Court to safeguard 
his interests against possible acts of waste No pre 
sumption of Waste can be made either by the fact of the 
widow realising monies or from an absence of accounts. 
As such when a reversioner seeks to obtain a direction 
from the Court that a widow should use only the interest 
tn respect of certain funds realised and that the corpus 
should be invested m some Hank, he cannot obtain the 
relief unless w aste is proved I Thomas, C J and Zia 
ut ffasa 


Stndhan — Jewels given at the time of the 

The ornaments eiven to a woman at the time of her 
eing put on her person merely 
the purpose oF the occasion, 
(Pollock, J.) KRfSHNAJl 
1831 C 689 -12 BN. 78“ 
9NL J 87 = A IE 1039 Nag 130. 

Jim •nan — Maidens stndhan — Rule o' sueces 
ston under Mttakshara — Step-mother— Sight of— 
Remoter agnate of father and near cognate — Prefer- 
ence 

In the case of a maiden governed by the Mitakshara 
school of Hindu Law the heirs to her stndhan are first 
her uterine brothers, secondly her mother, and thirdly her 
father After the father it devolves on the father’s 
heirs, in the order of succession under the Mitakshara in 
respect of succession to a male owner dying without 
issue After the mother and failing the father, the 
step mother would succeed as the nearest heir of the 
father After the step mother, a remoter agnatic relation 
er cognatic 
• RAGHAVA 

. ■ . . ■ 9 rat 636. 

■ accession— 

■ and father's 
■ ■ , ■ der Mitak- 

shara — Hindu Law of Inheritance Amendment Act — 
Applicability , 

In the case oi stndhan of a maiden dying unmarried, 
the father’s sister's son is entitled to succeed to it in 


sioners in challenging alienations by a w idow claim to be 
the heirs of the last male holder and they cannot be 

debarrr J * — ,l ’* -- - “ **' “ r 

feree 

Rashid ' 1 *" ■ 


AIK 1939 Bom 194. 
•Stndhan — Succession — Bhartndatta or technical 


of fifth - ■ ■ 

S 6 ... ■ • 

SIONER 1939 A.L J. 824 (F B ) I 

—— Reversioner— Right to tie— Widow tit possession 
— Cause of action — Waste— Hot keeping accounts, sf 
ameunh to— Realisation of funis and reinvestment— 
Direction at to, if east be given 


form descends, on her death childless, to her husband, 
and failing him to his nearest saplndas In prefeience to 
her parents and her father’s saplndas 
Wasioodew, J ( Olttir ) —If the woman’s marriage was 
in an unapproved form, the property would descend to 
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HINDU LAW— Stridhan 



41 BoelLE 239= A. I E. 1939 Bon. 154 

Stridhan — Succession — Maiden — Step-brother 

aid unmarried si ster — Prefe rente. 

According to the Hindu lan of succession, stridhana 
of a maiden, would go first to her mother and in her 
absence to her father and if he is also dead then to her 
father’s heirs in order of propinquity. \\ here a Hindu 
maiden dies leaving behind her an unmarried sister and 
a step brother, so far as her stridhana 1$ ” * *• - 


■ Stridhan— ff echnt eat stnJhan — Intended gift 

by husband — Whether constitutor. 

According to Hindu Law, technical stridhan consists 
of gifts from relations made at any time and of gifts 
from strangers made before nuptial fire and ai the bridal 
procesnon But in order to make the transfer of pro 
pertyin the articles the gift must be accompanied bv 
delivery Consequently where the husband expressed his 
intention to Eive a certain ornament to bis wife. 


Stndhan — Woman married tn unapproved form 

— Success 1 on — Absence of mother , father and father 1 ! 
hurt — Right of husband and his heirs to succeed 

On the death of a woman who was married m an 
unapproved form, in the absence of her mother, father 
or father's heir, her stridhan property goes to her hus 
band, who, as her Sopmda, must be held entitled to 
succeed by himself cr his heirs. The property does not 
escheat to the Crown ( Beaumont , C.J.and Sen, J ) 
Chandulal ashakam v Bai Kashi 
LLR (1939) Bom 97 = 179 I.C 697 = 11 RB 258= 
40 Bom L B 1262= A I E. 1939 Bom 59 

Succession. 

ADOPT ED SON 
Brothers 
Daughter’s son 
D [SQUALIFICATION . 

Najshtika BRaHMACHARI 

Sapindaship 

Sister 

Stridhana See Hindu Law— Stridhana. 
succession. 

1 Succession — adopted son — Right to imceel to 
abandoned wife of adoptive father. 

Where a Hindu husband abandons his wife and even 
performs certain ceremonial rites to ‘ever fits connection 
with her, and afterwards makes an adoption in which 
the wife who has been living apart separately does not 
take any part, the adopted sou cannot claim to be the 
abandoned wife’s adopted son, and is not entitled to 
succeed to the properties of that abandoned w ife, which 
she bad inherited from her father (.Abdul Cham and 
Nageswaralyer.JJ'l SRINIVASA IYENGAR v AMRI 
THAVALLt AMMAL. 17 Mys L J 422 = 

44MysF r,T> . 

Succession— Brothers— Joint and 
Preference — Doyabhaga School 
The principle of law according to the , ( 

School u that if a brother dies leaving another brother t 


HINDU LAW— Succession. 

'■ “• *-‘h him, that would not entitle 

• preference over a separated 
could be said to have re- 
“ ■ ’tifur Rahman, //,) JyOTISH 

■ Chandra. 

43CWN 937=70 C.L J. 294. 

Succession— Daughter’s son — Right of. 

In the presence of daughters, a daughter's son can lay 
no claim in regard to the property left by his mother’s 
father. (Abdul Qayoom, C. J.csnd IVatar, J) GANGA 
Mali v. Kunga Mali. 41 P.L R J fit K. 77. 

Succession — Disqualification — Deafness and 
dumbness — If must be both congenital and incurable. 


from inheritance it is not only necessary to prove that 
the defects of the ear or of the spee h were congenital 
but were a/so incurable (Ghote and tfuMcryea, //.") 
Anukul Chandra Bhattacharjfe v Surendra 
Nath Bhattacharjee. ILR (i9S9)lCal 592= 
183 IC. 802 = 12 R C. 190=69 C L J 431 = 
43 C W N. 745= A.I R 1939 Cal 451. 

■ Succession — Disqualification — Son conspiring to 

kill father and convicted of abetment of offence— Offence 
not committed in pursuance of Conspiracy-Son— If dis- 
qualified from succeeding to property of father 

Where a Hindu son is found lo be guilty of having 
conspired to kill hi> father, but the murder of the father 
though it was committed, was not committed tn pursu- 
ance of the conspiracy the son though convicted of 
abetment of murder, is not disqualified from inheriting 
to the property of the father or from taking a share in 
the joint family property (H'adia and Norman, JJ.) 
Sanveerangouda V Basangouda 

184 1 0.337 = 12 EB 161 = 41 Bom L.E. 661= 
A I E 1939 Bom 313. 

Succession— Natshtika B rah mac ha n — Succession 
to — Right of guru or preceptor 

The guru or acharya or preceptor of a JVoishtrka 
brahmachan, is entitled to succeed to the properties left 
by the latter on his death intestate (JVagetwara Iyer 
and Smgaravetu Mudaltar J J ) PEERCHAND v. 
AN ANTH A SETTI 44 Mys O C E 307= 

17 Mys L 3 326. 

Succession — Sapmdaihip — Propinquity and 

rehgioui efficacy — Determining factor in deciding 
right to lucccsiiou 

Under the Mitakshara sapmda relationship arises 
between two people through their being connected by 
particles of one body, namely, that of a common 
ancestor in other words from community of blood in 
contra distinction to the Dayabhaga notion of column 
nityin the offering of religious oblations. But the 
Mitakshara, whilst holding that the right to inherit does 
not spring from the nght to offer oblations, does not 
exclude from consideration the lest c f propinquity or 
nearness of blood Only in comped lions between 
persons of the same class is the matter determined on the 
footing of religious efficacy. (/Per/ and Aganoa/a. //.) 
Kumar Raghava Surendra Sahi v RApyt 
LACHMI kUER 18 Pat 590 = 6 B R 117= 

AIE 1939 Pat. 636. 

Succession — Sister— Jammu and Kashmir 


41 PLR. J.tK 35 
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HINDU LAW— Succession 

Su cession — Widow — Subsequent unekaststy — 

Devesting of estate 

According to Hindu I aw an unchaste widow is not 
entitled to inherit to her husband but once the husband s 
estate is vested in her it will not be devested by un 
chastity subsequent to her husband s death {Raujitmal 
and SuNsdeonaratn //) DhOKaL SlNGH v KEVAL 
ram 1939 MLB 139 (Civ ) 

■ Texts— Interpretation — Rule laid down in text — 

Principles of construction 

According to the accepted canons of interpretation, | 
when any rule or statute takes away some rights or pri ' 


HINDU LAW— Widow 

at the time when she took possession of the property in 
question {» e ) whether she claimed it in her own right or 
as a Hindu widow Where a Hindu widow s name has 
been entered in mutation proceedings Without any 
contest from any body, the mere fact that in the register 
the nature of the transfer is stated to be by ‘inheritance/ 
cannot in any way amount to an admission by the 


certain qualities are 


AIR 1939 Bom 305 (FB) 

■ Willow 

ACCRETIONS 
ADVERSE POSSESSION 

ALIENATION See HINDU Law — ALIENATION 
—Widow 

DIVESTING OF ESTATE 

MAINTENANCE See HINDU LAW— MAIN 

tenance— Nature of Estate 
Powers 

REVERSIONERS— Rights OF See HINDU 

Law— Reversioners 
Suit against as administratrix 
Surrender 
Waste 

Wt dow—Accret 

revenue sale out of i 
Widow not taking pi 
of old proprietor— If 

Where a widow coming into possession of the proper- 
ties of her husband, receives the income and does not 
spend it, but invests it on the purchase of other property, 
the intention of the widow must be prirna facie deemed 
to be to keep the estates of her husband as an entire 
estate and ihe property purchased would prim a facte be 
intended to be an accretion to the estate Where there 
fore a Hindu widow inheriting an estate (Raj) from her 
husband purchases certain property at a revenue sale, 
out of the income of the estate, the property purchased 
becomes part of the Raj estate and possession of the 
land by the widow is on behalf of the estate and enures 
to the benefit of the reversioners for - •» r* — - 
•tion and if possession of land purch i 
by the widow, the possession of Ihe o - 1 

not become adverse to the reversioner 1 

the widow Limitation begins to run against the rever 


possession of property of her husband's uncle to which 
she Is not entitled to succeed under the law acquires a 
full title or not to such property by adverse possession 
depends upon the nature of the claim put forward by her 


widow has not made any distinction between her 
husband s property and that of his brother when she 
obtained possession of them but acquired both for 
fatwares she could not be said to hav“ claimed her 
husbands brother’s property adversely ( Bajpat,J'} 
KAULESHWAR v KAM KlSHORE 

1939 AWE (HO) 611-AIR 1939 All 699 
... .. - Widow— Divesting of estate for subsequent 
unchastity See Hindu Law— Succession— Widow 
1939 MLB 193 (Cfv) 

■ - Widow — Nature of estate — Possession by widow 
— If creates absolute title in her — Test 

Mere possession by a Hindu widow of property to 
which 'he is not legally entitled is not sufficient to create 
an absolute title m her The criterion is her own tnten 
tion and conduct and the question whether she prescnb 
l *■ — — - depends 

’Zi i ul 
>INCH V 
■ .. 0)264- 

c/ u E o»u = sjao OWN 997 
■ Widow — Powers of — Compromise gutng absolute 

estate to widow in part of estate o f husband— Validity — 
Suit by remote reversioner against widow — Claim by 
widow as heir of flutband — Compromise allotting pro 
pertyto widow in absolute right— Validity as against 
ultimate actual rnersioner — Principles — Presumption 
of limited interest 

The Hindu Law does not permit a widow or any 
other limited owner to convert her limited estate into an 
absolute one A surrender by a widow genuinely in 
tended and validly effected in favour of the next rever 


an effacement of her estate A compromise is no doubt 

ompro- 
idow in 
mot be 
■ er A 
estate 

. ■ dow or 

. ■ rach as 

is rete- 

• elation 

I to their personal claims in dispute but in relation to the 
estate A transaction which ignores the rights of the 
reversioner and alms at securing a personal benefit to 
I the widow or limited owner is not allowed to prejudice 
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HINDU LAW— Widow. 

the rights of the former. A compromise - * 

cases al«o amount toa family arrangem 1 
from that point of view, be justified, ii 
and reasonable, and bona flJe effected b 
peace. But an arrangement made in 
law, and in conscious disregard of th 
reversioner cannot be upheld even though it is made to 
assume the cloak of a family arrangement. It is not the 
form, bat the substance, that the court wilt consider in 
judging of its validity. A reversioner who enter! into 
inch a compromi*e may, if he ultimately turns out to be 
the actual reversioner, be bound by it in every detail. 
Bat since one reverMoner does not claim through ano- 
ther, if they are related to each other as father and son 
a son who happens to be the actual reversioner ulti 


HINDU LAW— Widow. 


that the deed of consent not being registered could not 
be regarded as a valid consent 
Held, ( 1) that the gift was a vatid one; that R could 
make a valid surrender of her entire interest in her 
husband s property in favour of the respondent with the 
consent of tbe neat reversioner, IV, and that consent 
having been properly given, R ceased to have any inte- 
rest in the property after the deed of gift, and the sub- 
sequent adoption of the appellant would give him no 


In a smt in which the presumptive reversioner, or for 


such a transaction is that the estate taken by the widow 
is merely the limited interest of a widow, and the terms 
of the compromise notwithstanding, the widow would 
have no more than a limned interest in the properties 


Widow — Suit against at administratrix on 

mortgage by husband— Compromise decree— V olid tty 
against adopted son— Presumption— Right of adopted 


gift, (3) that the deed of consent did not require regis 
.... — l '~-- r» ~ — ere spei succesttems which was all 

me of the gift by R could not be 
,rd there was no necessity for tbe 
expressed in or evidenced by a 
t ( Wadia , y) PANDURANG V, 
180 I C 629=11 RB 304 = 
40 Bom. L R 1270 = AI.B 1939 Beta 79. 

— Widow — Surrender— Other alienations at the 

time of surrendtr—lf renders surrender invalid 

A Hindu widow is entitled to make an absolute sur- 
render in favour of tbe nearest reversioner of such part 
of the estate which she holds as a Hindu widow at the 
time when the deed of surrender ts executed. A surren- 
der is not invalid because the widow prior to the exe- 
cution of the deed has made other alienations {Thom, 
C.J. and Conga Hath J ) TEMPLE OF SHRI MaDaN 
MOHANJ1 V KRISHNA KUAR 

1039 A WR (H C) 766= 1939 AX J 0101. 

altdity — Provision for 


her of her whole interest 
on condition of getting 
. e) can be treated as a 

•orge Rankin') RADHA- 
43 C W N 337= 
OLE 83 = 6 BR 307= 
my OWN 210= 1939 PWK 123 = 
1939 A WR (P C ) 29 = 49 L W. 222 = 
1939 M W N 249-69 0 LJ 174 = 11 RPC 140 = 
1939 OA 309 = 1 L.R (1939) Ear 110 (P C.)=* 
41 Bom L R 689= 1939 A LJ. 696 = 
AIR 1939 PC 27= (1939) 1MLJ 246 (PC.) 

Widow — Surrender— Validity — Release by mother 

■ , 1, 1 estate in favour of 

ur of all 

effacement of tbe 
■ " ■ • transfer by which 

be result is merely 
is into the succes- 
, • by Hindu mother 

——Widow — Surrender — Gift o' entire estate in of her interest in her deceased 'on's estate in favour of 
favour of relation with consent of next reversioner — | karta of family can be regarded as operative in favour 
Validity— Heed of consent not regist 
dates surrender— Subsequent adoption 


prove that the proceedings taken and suffered by the 
widow weie collusive and invalid against him, bat tbe 
mere fact that he makes certain allegations impeaching 
their validity is not in itself sufficient 10 raise a pnma 
facte case of those allegations being true Proceedings 
of Courts on their face are considered pnma facie to 
be sound and not pnma facte unsound and invalid. It 


. •■cutedal 1939 A WR (P C) 29= 49 LW.222= 

. , . . . of the 1939 M.W.N 249 = 69 CL J 174 -HR PC 140 = 

respondent W who was the next reversioner consented 1 1939 O A. 309 = IX E. (1939) Ear. 110 (P.O )— 

Y.D. 1939-^1 
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HINDU LAW— Widow 

41 BomLR 689=1939 A L J 596 = 
AIR 1939 PC 27 = (1939) 1 ML J 245 PC) 
Widow — Surrender in favour of daughters— 
Liability of daughters for debt! due out of the eitute 
A surrender by a Hindu widow of her husband's 
estate in favour of her daughters wh ch amounts to a 


bHIDDA Chaugula v Lakhmichand Tulajakam 
Kothari 41 Bom L R 1007 = 

A IB 1939 Bom 496 
A Vidow — Waste — Realisation of funds and not 
keeping accounts — Presumption of wa'te if arises See 
Hindu Law— Reversioner— Right to sue 

1939 OWN 38 

Will — Conttructson — Bequest to female — Pre 

sumption as to nature of estate — Bequest of property to 
wife for life and after her death to daughter — Prtmt 
non that thereafter tt shall pass to the grandsons 
through the daughter — Daughter — If takes absolute 
estate or only daughter' s estate — Grandsons— If have 
vested remainder liable to attachment 

It is now settled law that there is no presumption that 


sufficient to show that such an absolute ow nersbip was 
not intended The question depends upon the intention 
of the testator or settlor to be gathered from the words 
u«ed by him and the will or settlement read as a whole 
in the light of the surrounding circumstances at or about 
the date of the will or settlement A testa or who had 


HINDU LAW— Will 

a sum of money for the medical relief of persons of my 
community or any other charitable purpose of utility to 
my community such object to be named after me The 
question atose whether the words my community’ used 
in the will referred to the Dak him Brahmin commun ty 
in general or the Cbitpavan Brahmin Dak'hmr Biahmms 
m particular 

Held that the words used by the testator referred to 
the Chitpavan Brahmin (Hindu) community and not to 
theDakihint Brahmin community as a whole \hla iwell, 
j) janardan govind v Advocate Geniral ok 
BOMBAY 182IC 686 -12 KB 29 = 

41 Bom L K 341 = AIR 1939 Boa 202 

Will — Construction — Bequest to wife by husband 

making wife mahk or warns and giving her full p oners 
of alienation — Estate conferred 

A Hindu left a will which provided, inter aha as 
follows of whatever properties that ren ain after my 
death 1 make my wife B M as Mahk or w„ras (owner 
or heir) So the said B M should after my death take 
all my properties in her po session in full and indepen 
dent authority and si ould out of that perform my 
twelve montl s' death ceremonies and give af er death 
gifts and dinner as she likes and what ren a ns after 
that B M should enjoy or use or sell or mortgage or 
give away in gift or by will or do whatever she pleases 
with it 

iferred an unrestricted and 
on the widow ■■he being 
ute owner of the estate 
/) JOTIRAM DaLSUKH 
10 995 II KB 379 = 
41 Bom LK 2o9-AIR 1939 Bom 1E4 

Will— Conitructi on — P rents ton that esta e toot Id 

belo tg to widow after testator s widow amt that the will 
take the usufruct from the executors \nd maintain her 
self with tt and spen t same as she wills — best nett on 
- -r «/ »<• tr /•r.rpti sr 


wishes of a Hindu in respect of devolution of propertj, 
(J) that the estate taken by the grandsons was a vested 


conferred upon the widow by the will was not a Hindu 
widow s estate, but was only an ordinary I fe e late 
■* *■ **tndo Law 

petent to 

• . wbith the 

in favour 

• quishment 

■ ■ il cnalion 

• losing her 

til //) 

■ 'HANDRA 

. ■ L.T 871, 
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HINDU LAW-WIU. 

trill — Construction — Words "uttaradkscarf' and 
"vartttk" —Mtamng of. 

The Bengali words " uttar ad hican’’ and ‘ warrlsh” 
hare exactly the same meaning and connotation as the 
English word ‘heir”. In the legal, technical and cor 
reet sense of the wotd, an heir comes into exis'ence only 
on the death of the ancestor and not before, and no one 
can, therefore, be the heir of a living person. The word 
may, however.be sometimes used in a non-techmcal 
sen'e to mean a ‘ heir presumptive ” ( Stn , /.) GUKU- 
DAS HOY CHAODHURV v. BHUPENDRA NaTH 

Ghose. 180 10 692 = 11 EC 720 = 

43CW.N ltl = A I-R 1939 Cal. 206 
HINDU DAW OF INHERITANCE ( AMEND 
MENT) ACT (II <* 1 
of maiden djing aft 
right among heirs of 

to Act — Permissibility. Ore HINDU LAW — MKiDHAN 
41 Bom L R 287 

HINDU WOMEN'S EIGHT TO PROPERTY 
ACT (XVIII OF 1937)— If a validly pas-ed Act See 
Governmentof India act, S. 317 and Sch 9— 
Hindu women’s Right to Property act 

1939 AWE.(HC) 665 
HINDU WIDOWS’ RE-MARRIAGE ACT (XV OF 
1856), S 3 — Applicability— Re marriage permuted by 

custom 

The provisions of S 3 of Act XV of 1856 have no 
application to a case, where the widow belongs to a 
caste in which re marriage is permitted. Hence where 
the widow has married under the Customary law Ihe 
provisions of S. 3 are inapplicable to her and therefore 
she does not forfeit her right of guardianship of her 
children. (Abdul Rashid, J ) PR EM KAUR v HaRNAM 
SINGH. 183 I C 513 = 12 R L 119 = 

AIR 1939 Lah 125 
HIRE PURCHASE— Owners right to interest— If 
-lost by exercising right to retake po-ses-ion See 
CONTPACT— Hike PURCHASE 41P.LR365 

HUSBAND AND WIFE. See (l) DIVORCE 

(2) Hindu Law— \\ ife maintenance. 

(3) Mahomedan Law 

Restitution of conjugal rights — Decree for — Mode 
of enforcement. See C. P. CODE O 21. K 32 

41 PL R J & K 80 

Restitution of conjugal rights— Defence — 

Cruelty and accusation! of immorality — Absence of 
bona Gdes in the plaintiff — Relief, tf can be given 
Where ihe relations between the husband and wife 
were growing unsatisfactory and the wife finally separat- 
ed from her husband and where the evidence showed 
that the husband was guilty of physical cruelty and had 
a)«o made unfounded charge, of theft and immorality 
against hij wife, the conduct of the husband 
constitutes a matrimonial offence of a very 
objectional kind which can be successfully 
pleaded in defence to a suit for restitution of conjugal 
rights. Where the suit is brought after the wife had 

obtained an order for maintenance under S 488 Cr P. 


INCOME-TAX. 

In a suit for restitution of conjugal rights, the trial 
Court should always examine the parties before striking 
issues. If a plea of cruelty and ill treatment is urged in 
the written statement an issue should be struck by the 
Court in tegarc tt» it. (Abdul Qiyoom, C J.and fVazar, 
/) Taj a Bibi v. A li Mahomed 

41 P.L R J. & K , 75. 
IMPERIAL BANK OF INDIA ACT (1920) Sch. 
II, S 60— Construction— Senant of Bank — Tenure of 
— Dismissal without notice — If justified 

It cannot be held that a servant of the Imperial Bank 
of India holds Ins office at pleasure and is liable to be 
dismissed without notice. Servants even of a statutory 
body do not hold office at pleasure, merely because the 

. be 

dismt'-ed only on reasonable notice ( Nrwsam, J.) 
Lakshminarayana Deo v. Imperial Bank of 
India, Guntur. 163 1.0 896 = 12 R.M 393 = 
49 LW 514 = 1939 MWN 380 = 
A I.R. 1939 Mad. 580 = (1939) 1 M L J. 615. 
INCOME TAX — Business — Assessment of taxable 
ineomt — Deductible expenditure — Capital and retenue 
expenditure — Distinction— Test to decide— Expenditure 
for purposes of securing and actually resulting tn 
advantage o f enduring nature — If chargeable against 
profits 

When an expenditure is made, not only once and for 
all, but with a view to bringing into existence an asset 
or an advantage for the enduring benefit of a trade, 
there is very good reason— in the absence of special 
circumstances leading to the contrary— for treating 
such an expenditure as properly attributable not to 
revenue but to capital If Ihe money is spent for purpo- 
ses of the trade, and the expenditure would, if success- 
ful produce a capital asset or an as'et of an enduring 
character, which is of a capital nature, it is equally a 
capital expenditure if the exoendiiure is unsuccessful. 
The question whether the expenditure is a capital ora 
revenue payment is not to be tested by seeing whether it 
can be shown to be productive Nor is the fact that 
what is produced by the expenditure is impalpable or 
intangible or incalculable any justification (or holding 
(hat it must be treated as of a revenue nature And 
when the payment in fact create- advantages of an 
enduring nature, it must be properly treated as capital 
and not as revenue, and therefore it cannot be charged 
against ihe profits for purposes of a'srs-ment to income- 
tax ( Lawrence , J.) COLLINS (INSPECTOR OF TAXES) 
v Joseph Adamson & Co 1939 1 T R. 92. 

Business — Succession to trade — Meaning of — 

Company carrying on retail trade taking over wholesale 
trade — Merger of wholesale in retail — Effect — If 

Succession to a trade means the taking over of a trade 
and continuing it as that trade It does not include 
the incorporation of a wholesale trade in a retail There 
is no succession when the trade carried on by the pre- 


— — Restitution of conrugal rights — Suit fer—Stnh- incomes — Finance Act, 5.27(1). 

ingof issues— Brier examination of parties— Duty of The business of a company incorporate^ 
Court, controlled In England consisted in the main 
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INCOME TAX ACT (1922), S 2 ’ 
money in New Zealand on mortgages and short loans 
The greater part of its income arose in New Zealand 
chiefly from interest on these loans It owned real 
property there and had also an Investment m New 
Zealand War Loan (which was exempted from New 
Zealand Income tax), and preference shares in New 
Zealand companies and investments in the United 
Kingdom the income from which was taxed at source m 
the United Kingdom The company being controlled in 
England was taxed to income tax here on the whole of 
■ts profits, whether arising from its trade in New 
Zealand or otherwise It was also taxed in New 
Zealand in respect of profits arising there The com* 
pany claimed relief under S 27 (I) of the English 


Uj pay mem in 01 luomiy 10 pay uuueu iciiiguuLU 
income tax for a year of assessment or a part of the 
year's income, and (i<) payment of dominion tax for 
that year in respect of the same part of the assessee's m 
come, those parts had to be ascertained by excluding 
from the statutory incomes in the two countries items 
which do not satisfy the conditions according to the 
true -onsiruction of the section and it is the smaller of 
these two incomes in re pect of which relief is afforded 
by S 27 (l) (») the word ‘ income’ m ihe section meant 
not real income but “statutory” or “national income," 
by means of which tax is calculated, (/ 11 ) that an 


business, taking care, of course, to see that neither 
includes income from any other source, (t/) that the 
roles which determine in the United Kingdom or in a 
Dominion the allowances or deductions which are per- 
tmssible for the purpose of assessing a tax payer to 
income tax in either country must be disregarded in 


tfort — Profit t from bun nett — If exempt as agricultural 
income 

The assessees manufactured bins which were cigarettes 



DIGEST, 1939 

INCOME TAX ACT (1922), S 2 
and preparation, so as to make them fit to be taken to 
the market, of tendu leaves produced by the pruning of 
the tmdu shrubs was exempt as agricultural income 
under S 2 cl) and S 4(3) (tin) of the Income tax 
Act ( Derbyshire , C J and Naum Alt, J} MOOLJI 
Sicca & LO In re 1939 I T E 49S. 

S 2 (41 and 4 (3)(vll) — Applicability — Specula- 
tion and adventure tn the nature of trade — ■ Distinction 
— Test — Isolated transaction of purchase and resale 
resulting tn profit — If tn the nature of business or 
casual and non-recurring receipt not arising out of busi- 
ness — Taxability 

A mere Speculation not in the nature of trade, 
cannot, by any process of reasoning be regarded as 
e nature of trade whether a parti- 
of purchase of a Commodity with 
at a profit is called a speculation or 
adventure, is of no account the 
dttiding line between a^sessability and exemption 
depends on whether what is done is done in the nature 
of trade or no* It is erroneous to hold that if an invest 
ment is safe and is a lock up investment made without 
tbe intention of resale being in the forefront of the 
investor's mind, then it may be regarded as an accretion 
of capital and non assessable but that the in'tant Specu 
lation comes in, it is an adventure in ihe nature of trade 
The fact that the assessee employs a bisinessman 
whether her husband or a stranger to purchase the 
commodity and later to sell it, falls short of making 
her an adventurer in trade, when the transaction is an 
In order to constitute an isolated 
iture m the nature of trade tnere 
ty of a trading 'nature between the 
, le, undertaken in order to make tbe 

property marketable t e , to put it into a saleable state 
or to attract purchasers {Roberts C J Dunkley and 
spargo // ) SOONIRAM V COMMISSIONER OF IN- 
cometax Burma 1939 Bang LE 757- 

184 10 497 = 12RE 149 = 1939 ITB 470 = 
A I E 1939 Bang 337. 
and 10 — Association of merchants 
ting and promoting interests of mem 
'utnt and seeds — Opening of Produce 
ment and clearing house — Charging 
•tbert — Income from tale of samples 
■ tat ne analyst s and penalties levied for 

af r uUt — Taxability at profits and 

ine assessee was an Association registered under 
S 26 of the Companies Act, known as the Karachi 
Indian Merchants Association It had no share capital 
on which dividend could be declared nor had it any 
shareholders Its object was generally to protect and 
promote trade, commerce and industry of Indians In 
und elaewheie, and in particular to advance 
°ct the business and trading interests of its 
There was a certain mutuality between the 


< who utilised its servlets The 
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INCOME-TAX ACT (1922), S 2. t INCOME-TAX ACT (1922), S. 3. 

Held, (1) that the activities of the Association in j ceasing to be part of Bnttsh.India subsequently — Loss tf 


way ol penalty for trading in contra"*- — -* *- — •** 

and regulations did not constitute 

business which would be taxable • 

Income tax Actor under any othe 

(3) that whether a surplus or saving was a profit or gam 

did not depend upon the objects of the Association but 

upon the origin of the surplus or saving, upon the exis 

tence of a common endeavour and a common fnnd, 

[Darts J.c. ond Tyab/t,/) COMMlSMONFR OF IN 

COME TAX. BOMBAY V KARACHI INDIAN MER 

CHANT ASSOCIATION. 1939 I.T B. 594. 

S3 2(4) and 10 — "Business”— Assessee owning 

coffee estate and woiking same — If carries on "business'* 
See Income tax ACT, S. 4 (1) and (2) 

(1939) 1MLJ. 46 (PC). 

1 Ss. 2(4) and 10— Profit 1 — Measurement fees 
real tied by Karachi Chamber of Commerce from lit 
members — If profits of business — Taxability. 

Before there can be mutuality between an Association 
and its members, the services mn«t be supplied by the 
Association to its members as such services for which the 
members themselves pay from which payments any sur- 
plus is saving and not profits or gams The nature of 
the services or the purpose of the Association is not 


for tennis on payment by the individual club members 
and a Chamber of Commerce which supplies a measurer 
of merchandi-e on payment by its members Both are 
employees of the Association provided at the cost of and 
for the benefit of its members, and if there is a surplus 
or saving on the year’s working, it is not taxable profit or 
gain. It may te handed back, it may be kept for some 
future contingency, the test is whether it is the members' 
money The members of the Karachi Chamber of Coni 
merce provide for themselves certain facilities in trade 
such as a measurer of merchandise and pay for these 
facilities. They combine as a Chamber and provide 
these facilities for themselves as members of that Cham 
ber and they pay more than is actually necessary for the 
provision of these services F” — - * v - — *-«• — —* 
fees and charges realized by th« 

Commerce from its members 
They are not profit on trade wit 
(4) and S. 10 Income tax Act, 

fact that the office of public measurer serves not only 
members of the Chamber but members of the public as 
well or that the members ate incorporated as a Chamber 
under S 26, Companies Act, does not de*troy the 


— 2^-Ss 



British India could not be set-off against the profits from 
the investments 

Held that when the assessee worked the sawmill 
Burma was part of British India, and reading Ss. 3 and 
4 together — the sections should be so read the loss must 
be deemed to have been sustained in British India, and 
thetefore the set-off claimed ought to be allowed. 
[teach. C.) , Madhavan Hair and Varadachartar, JJ ) 
COMMISSIONER OF INCOME TAX, MADRAS V. VaLlJ- 
AMMAI AChi I L,P. (39391 Mad 388 = 

180 I 0.270 = 11 E.M. 683=1939 MWN 112- 
49L.W.21-AIR 1939 Mad 77- 
(1939) 1MLJ. 31 (F.B ). 

— S 3 — "Association vf individuals"— Meaning — 

If ineludei association of companies— Ahmedabad Mtll- 
otoneri Association 

The expression ‘‘association of individuals" in S 3 
of the Income tax Act does not Include an association 
of companies ‘‘Individual’' must mean a human 
being, and therefore an association of Individuals must 
* ... , nly. The Ahme> 

* ting of 61 mem- 

ties and one an 
an association 
>es of S. 3 of the Income tax: 
nd Wadta , J ) COMMISSIONER 
• mbay t> Ahmedabad Mill- 

ILR (1939) Bom 451= 

I 180(2) = 1939 ITE 369 = 
41 Bom LR 656 = A I E 1939 Bom 363. 

Ss 3 and 9 (1) — Aisociation'of individuals" — 

“ Owners " — Meant tig of — Wak f property — Mutwalli — If 
outner — Liability to be taxed in respect of income of 
waif Property 

A Mahomed an owning several immovable properties 
executed a de*d of wall in respect of the same appointing 
himself, his wife and his two sons as mutwa/fis, and 
convejed to them the said properties to he held in trust 
for the purposes declared in the deed of waif. The 
mutuial/is were directed to collect the rents, and, after 
defraying all charges, to pay i of the balance of the 
income to the settlor's wife for life and the other i to 
the settlor's children. After^ the death of the wife, her 


the income of the waif properties under S 9 of the 
Income tax Act, and assessed the mutwollu as the legal 
owners of the 1 oabf properties. 

Held. (1) that though the properties were validly 

• . . 1 ■■ r - -1— religious 

- s. .n a**oc»a- 

• ■ 3 of the 

« ■ 1 ■ ■ . > of S. 9 of 

• ’ ■ ’-I ‘ “ • ■■ aerefo 
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INCOME TAX ACT (1922), 8 3. 
assested as regards the Income of the viakf properties 
under S 9, (5) that according to law tie Income tax 
authorities were bound to assess to / »r as the income 
of the viakf properties was concerned, directly the bene 
fidarles mentioned in the vakf deed 
Beaumont , C J — The language of S 9(1) does teem 
to involve that the asses*ee must be the owner of the 
properly from which the income is derived but in order 
to bring the section into conformity with the 1 
scheme of the Act, the words ‘of which he is the 
have to be read as meaning of which annual 
he is the owner 


the person who is liable ( Beaumont , C J and Rantnt 
kar , j ) commissions of Income tax Bombay v 
ABUBaKER ABDUL K HI MAN 

ILU 11939) Bom 284-182 10 712- 
12RB 33-41 BOB LR 232-1939 ITR 139- 
AIR 1939 Bom 105 

3s 3 and 9 — hr partible estate under Hindu 

Mitakihira Law — Income rf — K alienable in hands of . 
holder at individual— Owner’ —Meaning of. 

The income of an impartible estate to which the 


INCOME TAX ACT (1922), 8 4 
acquired the assers of the old company agreed to allot 
certain shares and debentures to the asscssee, but the 
agreement was not fulfilled, with the result that the 
assessee lost a considerable sum of the mon*y of his 
original Investment made in the old company 
field that the difference between what the as*essee 
has m fact got and what he originally invested was a 
loss which was clearly a loss of capital and therefbre it 
- u. v* ' « ■*. - ' L purpose of 

■ ■ ■ - 'C J and 

■ ■ OM£ TAX, 

823-16210 841- 12 BP 8l~ 
AIR 1939 Pat 107. 

■ 1 me '—Permanent lease of land— 

paid by leute to letter— Capital or 

- ,, rmanent lease the landlord or lessor 
permanently parts with the direct enjoyment of the 
property by himself and hi* successors, and the lessee is 
the purchaser of a large interest therein The lalamt or 
premium paid by the tenant to the landlord which is 
paid once for all and is not a recurring payment is not 
Income’ within the meaning of S A of the Income tax 
Act but must be treated as a capital receipt which is not 
taxable under the Act 

Manohar Lai, J — Though it would be impossible to 
lay down a hard and fast rule that a talamt can In a case 

U L. , .. J . , ' L * ‘ 


1939 ITR 427 

— S J 3 and 4 (3 VJl)— ‘ Income ’—Su,t by widow 

for potstmon of movable and immozab/e properties 
left by her husband— Decree In favour of widow 
aw trdmg certain movable properttet and also damages 
for wrongful detention cl movables — Receipt of tumt 
tewtrdi damages— Taxability 


A claimed to be in rightful possession of all the proper I 
lies as rightful owner 1 he suit was decreed In favour | 
of the widow the decree awarded certain movable pro- I 
perile* to her and al«o awarded sums as damages for 
wrongful detention In the year of assessment the j 
widow received certain amount towards damages awarded i 
by the decree 

Held, that the sum re*e!*ed by the assessee by way of | 
damages was not ar ■•!■«••• - 

(Harriet CJ, fa m • 

Commissioner of ' ■ • 

V PRAYAGKUMAR! ■ _ _ ! _ '■ *. 1 - 

» 8a 4 and 21 — A> truer hiving t ha'll in Com 
pany— Liquidation of company an t formation of nrW 
Comp in y — Agreement by latter to allot tharet and 
debenture! to alienee— A' n fulfilment— Alienee loiinf 
much of originally inieilet money— Lon— If can be 
taken into account in aliening income 

The assessee purchased shares to the value of a big 
amount In a limped company The company after 
wards went into liquidation and out of that 1 joldation 
« new company waa formed. This company having 


S 4 (I) and (2 )— Foreign income — Cofft* 

grown outnde British India — Green coffee cured and 
then told in Drill ih India— Proeeedt retains t there — 
Whether income aeeruingwithin British India— Whether 
exempt from tax 

The as«es‘ee was the owner of and worked coffee 
estates in the Mysore State outside British India, main 


brought to the place within British India In their raw 
state and he had the raw coffee cured for payment 
within Brithh India where also fie Sold through bfs 
agents and real sed and retained the proceeds lie kept 
a separate staff In Urlt «h India for the operations which 
he conducted there All the operations connected with 
the cultivation of the coffee plant* and the collection, 
transport and sale of produce were controlled from 



coffee for profit 

Held, thar the as«essce was carrying on a * business" 
within the meaning of Ss 2(4) and 10 of the Act inas 
much as the profit which he denied from bis land was 
deiived from the business It war Impossible to regard 
the green coffee Itself as Income within the meaning of 
the Act, or arbdra lly to divide Into two part* the busi- 
ness operations which must be regarded as a whole 

Held further, that assuming that the assessee’* 
income had accrued without British India and the second 
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INCOME-TAX ACT (1922), S 4 
proviso to S 4 (2) was applicable, the assessee must id 
any case be held liable to tax under S 4 (1), by reason 
of the fact that the income was received by him original 
ly, and as income in British India and that no part of 
the income in question was exempt from taxation bV 
virtue of the second proviso to S 4 (21 of the Act t9 
ML) 474 “I* R 62 I A 215 = 14 Pat 623 (PC) Dim 
< Sir George Ranh* ) COMMISSIONER OK INCOME' 
tax, Madras t Mathias 66 I A 23= 

.LR (1939) Kar 60- 11E PC 123 = 
20PLT 97 = 1939 A WE PC)8 = 
1939 ITE 48 =41 Bam LR 157 = 
1939 M W N 667 = 178 I C. 906 = 
43C.WN 225= 1933 OLE 1 = 1939 0 WN 68 = 
68CLJ 581= 49 L W 1=5BE 209 = 
AXE 1939 PC. 1 =(1939)1 MI, J 45(PC.)-j 

• Ss 4 (1). 42 and AZ— "Profits and gams"—' 

“/I gen '’ — Busmen connection'' — Non-resident firt/i 
acting as managing agent of foreign company and 
Aaz.mg right ta canmttnan flit tala a« telling agents—' 
Firm arming branch in British India ana supplying 
goods fcr sale — Comm men — Taxability. 

It is manifest from the language of S 43 of the 


appointee N. U ot hons ot Indore, as their managing 
agents under a contract of managing agency, whereby 
the latter were to receive a certain percentage of 
commis-ion on the net profits and on the gross sale pro- 
ceeds besides a fixed allowance as the selling agents of the 
Mill-; they had aUo authority to open branches and 


under their control and sapp'ied goods to that 
which were sold in British India and received 
sion on the sales so effected. Under the cor 
managing agency, the commission did not bec< 
able until the annual accounts of the company 'the 
Mills at Indore) had been taken hut the claim to the 
Commission was depen 
Bnti-h India N B 
tax on the ground that 

their agents under S. 4 3 of the Act and that there was 
business connection between the two, but the assessee 
objected. 

Held, on reference to the High Court, (1) that 
though the firm N. IS. & Sons were only entitled to 
receive their commission when the annual accounts of 
the company were made up, their right to the commis- 
sion acciued upon the sates effected at Cawnpore, and 
the commission was therefore in the nature of profits or 
gains accruing or arising to the non resident firm N. B. 
& '-ons through or from a business connection in 
British India within the meaning of S. 42 and must 
therefore be deemed to be income accruing or arising in 
British India; (2) that since there was ‘“business con- 
nection" between the branch at Cawnpore r« presenting 
in British India the company at Indore, and the non- 


INCOME-TAX ACT (1922), S 4. 

S 4 (2) — Applicability — Receipt of profits by 

assessee m Bntish Indio— What amounts to-— Loan out 
of foreign profits to person residing in British India — 
If receipt of profits in British India. 

Income, profits and gams to fall within S. 4 f2; of 
the Income tax Act, must be rtceived in or brought in 
British India by or on behalf of the assessee. Where a 
hundi is purchased for the assessee in re'pect of his 
profits or gains of a foreign business and sent by post to 
his commission agent at a place in British Ind'a, who 
realises it there and credits it to the account of the 
foreign shop, it was contended and found that the 
commission agent wanted a loan from the assessee and 
that the amount represented the same. 

Held, that the commission agent by his agent the 
post office brought the money represented by the hundi 
into British India, that he must be deemed to have gone 
to the asse-'ee’s foreign shop and borrowed tbe money 
there or as though he had arranged the loan by post and 
then sent a messenger to bring back the money, and that 
. therefore it was not taxable under h-4 (2) of the Act. 
\(Stone. C.J. and Bote, /) COMMISSIONER OF 

Income tax. u. p. and C. p. v. Seth Mathurdas 
MO HI a. 1939 ITE. 160. 


capital and m part a 1 profit 1 — Withdrawal from 
foreign busmen and remittance to British India— If 
taxable as profits 

The as«essees who were partners In a money lending 
firm In foreign territory carried on tbe same kind of 
business in British India. The foreign firm was com- 
pelled to take over In satisfaction of debts due to It 


contended that the profits represented by immovable 


I wals of profits (Leach, C. J , Madhavan Nair and 
\Varadiichartar , // ) CHIDAMBARAM CHETTIAR v, 

commissioner of Income tax, Madras. 

ILE (1939) Mad 480 = 18010 133 = 
11 E 61, 660=48 L W. 957 » A.I E 1939 Mad. 78 = 
(1939) 1 MX J. 43 (PB), 

S 4 (2) — Scope — Remittance of income ft on 

abroad — If remittance of profits — presumption — Nature 
af — Remittance from general account before ascertain- 
ment of profits— Taxability, 

The presumption that where money is remitted from a 
business abioad where profits have been made the 
remittance is a remittance out of profits is rebuttable 
Where a partner receives moneys from the general 
account of the firm before profits are ascertained, the 


appoint and discharge employees. Under this authority 
they opened a branch at Cawnpore in British 
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INCOME TAX ACT (1922). B 4 

Whether a particular object or purpose is of general 
public utility so as to be a charitable purpose is not to 
be decided by what the teitator or settlor considered to 
b“ beneficial to the public The Court ha« a responsibi- 


object 

4(3) 

tim ) | 

Trustees of the Tribune In re 

BBS 895 = 12 RPC 33-1939PWN 651 = 
60 LW 339= 1939 MWN 967 = 700LJ 182 = 
1939 ALJ 861 = 41 Bom L.R 1160 = 
(1939) ITS 416 = 1939 A W R (P O ) 118 = 
1939 OWN 678 = 1939 OLE 466-182 I C 882 = 
43 OWN 1065 = 20 PIT 629- 
AIR 1939 P 0 208 = (1939) 2 MU 444 (PC) 
S 4 (3) (vli)- — Afiphc ibihty — Purchase by 
asietsee of large area of building site— Sate after 
several years m small plots to several persons — Profits 
earned— If taxable — Claim to exemption as carnal and 
non I eeurnng receipts not arising from business — 
Sustainability 

of bu 
1915 
this a 

1934 and 1934 1935 and deri' ed profit by the sales 
There was nothing to show that the assessees at the 
time of the purchases intended to build residential 
houses, they never applied for sanction to build on the 
Site The Income tax Authorities came to the con 
elusion that there was abundant material to show that 
from the beginning the assessees had the intention of 
doing real estate business and waited all these years for 
the price of land to go up and that their waning had 
been rewarded by the high price fetched The 
assessees claim to exemption under S 4 (3 
Income tax Act was therefore negatived 01 
that the receipts were not of a casual or 
nature within the meaning of that clause 
Held that the conclusion arrived at w 


INCOME TAX ACT (1922) S 10 
ance allowanceSi (Beaumont C J. and Wadta J } 
Commissioner of Income tax Bombay v D R 
Naik 1 1. R (1939; Bom LR 445 = 184 I C 836= 
41 Rom L £ 652=(1939> I T B 362 = 

* T*1 *939 Bom 362 
- . ’ — Meaning of 

. — Liability of 

' tax Act Ss 
j an u > \t) uuiu 1» ji 40*.- a a 39 2 T R 139 

S 10 and R 31 — Applicability— Dividing iniu 

ranee company — // mutual society — Liability to income 
tax in reipect of business 

The as essee known as the Central Popular Assurance 
Company Ltd and registered under the Indian Com- 
panies Act had a subscribed capital of Rs 3 500 divided 
into shares of which half bad been paid up The objects 
of the company, as stated in the Memorandum of Asso 
ciation were (1) to enable its members on the basis of 
mutual benefit to make provision after death for the 
families dependents and relatives (2) to obtain help on 
the occasion of certain ceremonies and (3) to obtain 
relief in old age or in the event of physical fitness The 
company maintained and worked four different funds, 
and any one wishing to be a subscriber to any of these 
funds had to pay a small monthly subscription as also 
an annual subscription of a like amount the sum pay 


of the sub'Criptions received after making certain deduc- 
tions and adju'tments were simply divided out amongst 
those subscribers (or their heirs) whose claims had 
matured during that year The company was not the 
same body as the policy holders at all The company 
and those whose money they collected and in part re 
tamed were quite separate and distinct parlies It had 
directors and shareholders and a nominal share capital 
quite distinct and separate from the policy holders and 
their premia 


S 9 — Scope — Anenee sole surviving to parcener 

of Hindu to "t family— Income derived from tmmoiable 
property belonging to htm as residuary legatee sub/ect 
to payment of allowances to widows by way of matnten 
ance — Right to deduct maintenance allowances from 
Income 

\\ here the whole 0 / the income of an asses'ee who is 


maintenance allowances are a 
the property being declared to 
residuary legatee subject to the 
ances by way cf maintenance 


pu upie 11 vuivea or app iLiUie (Uaiis j u ana s.ovo r 

/) Commissioner of Income tax Bombay v 
Central Popular Assurance CO Ltd 

ILR (1939) Kar 779 - 0939) I T R 293= 
AIR 1939 Sind 293 

S 10 and R 31 — Applicability — Dividing 

Insurance society— Liability to tax — If mutual benefit 

ly applies to the 
society when the 
Rules of the com 
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INCOME TAX ACT (1922). S 10. 

Loba , /.). Commissioner of Income tax, Bombay ! 
v. Indian Reues and Benefit Insurance Co 
Ltd (1939) I T.R. 341= A I E 1939 Bifid 301. 

-Ss 10 and 12— Applicability — Purchase of 

decree— Execution cf hand note for (art of price — 
Za efishgt lease for term for balance— Arrangement to 
in ye off principal and interest within term — Interest on 


INCOME TAX AOT (1922), S. 10. 

Abdul Hussein. 180 I C. 823=11 E 3 193= 
AIR 1933 Bind 61. 
— • S 10 — Alienee firm partner in anoth r firm — 

Lon in the bigger partnership— If can be set-off against 
gams of the asiessee firm 


Where the asses«ee firm entered into a partnership 
with another firm and in that partnership sustained loss. 




An*. *4.% wa. wawa-i Vt» «\ c& wg-x'.tssA'.Nc. ’ 

Interest accruing under the decree the interest under 
the zarpesbgi amount which had been taken into 


Held, (1) that the case did not come under S 10 
of the Income tax Act as the transaction was not in | 
any way connected with the business of the asse'see ; 

(2) that the notional payment of interest could not be 
said to be an expenditure solely for the purpose of 
making or earning income, under S 12 of the Income- 
tax Act, as it was solely for the purpose of the decree, 

(3) that though it may not be purely a question of fact, 

there was no substantial question of law within the 
meaning of S, 110, C P. Code (H • " ' 

Wort, J ) Dhakeswar Prasad N/ ■ 

v. The Commissioner of Incok 
and Orissa. 

Sa 10. 22 (2 Y— Alienee carrying on money- 

lending business and owning immovable property — 
Advance of money on mortgage of property — Property 
Subsequently purchased by assessee — Asiessee selling off 
Property tor lesser amount and showing et for first time 
in subsequent year’s account as item of money-lending 
business — Right to claim a credit for lost. 

The assessee, who was a money lender and al'o 1 
owned immovable property advanced a sum of Rs 
30 000 on a mortgage of certain property. He subse 
quently purchased the property in satisfaction of the 
loan and thus became the ostensible owner thereof from 
the date of the purchase It stood in his name in the 
Government and Municipal records and he dealt with it 
as an owner In the returns of the income submitted by 
him under S. 22 (2) for assessment of income tax he J 


If eld that on the facts, the Income.tax Officer w 


1939 I T E 269 = 1039 ALJ 419 = 
A.IE 1939 All 341 (F.B ). 
1 — ■* ,B * > -' 1 debt— Assessi e having money- 
another partnership business— 
10 latter — Loss in latter— Mort- 
•essee m respect of his share of 
* bad debt deductible in assess- 

ment of profits of money lending. See INCOME-TAX 
Act, S 66(3). 1939 I.TE 149. 

S 10 (2) (tv) proviso (a) — Claim to deprecia- 
tion — Duty to give Particulars— Effect of failure to 
give particulars 

Where an assessee claims an allow ance m respect of 
depreciation, he must give the particulars required by 
proviso (a) to S 10(2)(iv)of the Income tax Act, if 
he does not do so, the income-tax authorities would be 

•• C - J - ~ ‘ r allowance (Leach, 

/ aradaekarsar, JJ.) 

1 ■ COMMISSIONER OF 

• ■■ ■ , (1939) Mad 397= 

lolls. o,-** uiu 773 = 43 LW 305= 
1939MWN 165= '1939) I TE 76 = 
A I E 1939 Mad 357= (1939) 1 M L J 402. 
Ss 10 (2) (Vi I and 26 (2)— ‘Anessee"— Assess- 
ment under S 26(2) — Right of siiccttiur in business to 
depreciation allowance of prmous years 

The word ''assessee" in S 10 (2) of the Income tax 
Act, in ihe case of an assessment under S 26(2), 
based on the profits of a predecessor, must refer to Such 
predecessor The word "assessee" cannot in such a 
case be interpreted as meaning the person by whom the 
income-tax assessed is actually payable. 1 he successor 
is for the purposes of assessment under S 26 (2) to be 
assumed as his predecessor with respect 10 the pretious 
year and the profits have to be computed on this 
assumption. For the purposes of notional as'es-ment 



Business in liquidation taken over by assess 



the lo*s be sustained by the tesaleof the property many I taken over by the assessee for the purpose of renniugit. 
years after it* purchase (Rope hand Bilarasn and for a certain price, and be h*s to advance various * urns 
Mehta, -Jf.) COMMISSIONER OF INCOME tax V. I of money to the liquidators and to invest capital he 
Y. D. 1939 — 4a 
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INCOME TAX ACT (1922) 3 10 

cannot claim to include the losses incurred in previous 


be a part of the consideration for the sale and therefo » i 
cannot be taken Into account in determining i 
original cost to him But sums spent by him 
making additions to buildings and machinery must 
taken into account in calculating the depreciation to i 
which he would be entitled (/flat Ahmad on t Colli s I 
Ur JJ ) XAMLAPAT M01I Lal In rt 

(1939) ITE 374 
S 10 (2) (Vi)— ' Original east to assessee — - 
Ascertainment — Hindu towt family — Ginning factory 
—Allotment at partition to one member at stai 
higher than that for which it was acqm 
C it culafon of depreciation value — B 
Officer— JJ earn go Ae&txd deed aj far/e 
A and B who constituted a joint 
decided to separate and divide the 


INCOME TAX ACT (1922) 3 IS 
having operated as an assignment of a share of the 
* ’ ‘tt of Property Act— no 

icomc of the assessees 
/) COMMISSIONER 

■ ' tTA Sons no 

>4=1939 ITE 195= 

■ \ LE 1939 Bom 283 

‘ ' ' — Afortgige — 

atts— Reah sat ion 
subsequently dis 
eient/ng escaped 

income on cash basis — Legality— Change of syttem to get 
over hmitatioi —If justified 


III years this interest was a«essed annually 


Rs 


fraud found in the bid 

Held that the Income tax officer was not precluded 


> 13 

did not apply to the ca«e at all (2) that the assessee 
was liabl to be taxed under S 34 only ruch portion of 
"" 1 e »“ »•* * '••ducting 

I basis 


of company arranging with stranger for loan to ft tan e 
company — Agreement assigning portion of commission 


in need of funds The loan was arranged at a certain 
rate of tn erest and on security The assessees agreed to 
give and assign to the lender a share of the comm ssion 
and remuneration which they would be entitled to 
recover from the company The company also w as a f arty 
to the agreement The as essees claimed to deduct out 
of their taxable income by way of commas en the 
amount of comm ssicn « hich they agreed to g ve and 
assign to the lender who advanced money to the 


h the 


was 
rofits 
d the 
m of 

vb ch 


orities 
est on 
pen to 
en the 
so as 
S 34 

■ -d the 

Income tax officer to see is nut a sysie i ui ac oui t to be 
kept by the assesses in respect of a particular loan which 
i I.™ ~ .a »W but the system 

■ adopts for bis 

ch he discloses 
n the account 
en be open to 
i e the accounts 

and to proceed in any way tl ty ci ouse by acting under 
the proviso to S 13, but on exercising a jud cial discre- 
tion (Rati Ah and Afanohar Lai l JJ) COMMIS 

sioner of Income tax Bihar and Orissa v Jug 
Saii Muni Lal SaH 6 BE 101 = 18510 83 = 
1939 ITE 522 

S, 13 — But /ding contractor— Accounts kept on 

mercantile basts — Profits~ Assessmei t of— Part of 
amount spe it on constructions nut realised— Effect 

Where the assessee a building contractor has been 
maintain ng accounts on th“ mercantile system of accoun 
ling he is 1 able to b- assessed on the profits shown in 
the accounts even though a portion of the amount spent 
by him in making the constructions has not been realis- 
ed (Iqbal Ahmad and Barpai, JJ ) KRISHNA & ( O , 
In re 1939 I T E 613 

S IS— Construction and scope— Upon such 

basts and in such manner —Meaning of— Assessment 
based solely on local reputation and conditions of business 
Legality of 
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INCOME-TAX ACT (1922) S. 13. 


basis under S 13. and an assessment which is based I 
entile!) on tocat reputation ■ ■* •' -■ -* — 

bcsine-s during the ) ear is 
to be based on evidence on • 

partment is empowered to a 

with the provisions of S. 13. (ffbal Ahmad and 
Bat fat, JJ ) Ram Kheuwan and Sahu Thakur 
D \S. In re. 1939 ITE 607 

Ss. 13 and 23 — Relatsie applicability 

Where no return has been made at al! or if a return 
has been made and the notice given has not been com 1 
plied with, then S. 23 (4) of the Income tax Act applies 
and the Income tax Officer has to make the assessment 
to the best of his judgment But wheie there has been 
a ratnrn and the nnlirr h»S been rnmnliH wilh and H is 


INCOME-TAX ACT (1922), S. 23 

*• ■* **■ iR (1939) Mad S9?« 

: M 773= 43 L W 805= 

■' ‘ 65«n939UTR 76 = 

■' * '=(1939) 1MLJ, 402, 

S. 13 — Proviso — Assessment under— Money. 


a money lending firm, arrives at an income based upon 
an ascertainment of the average interest percentage on 
the whole capita], it cannot be said that it is an arbitrary 
way, or a mere guesswork Nor is there anything 
vindictive, capricious or unfair in what the officer has 
done (Stone, C J and Bos', J ) COMMISSIONER OF 
Income-tax. c. r avdU P. v badridas 

1939 ITE 613 - 1939 NLJ, 553 
— S 13. proviso — Possibility of deducing income 


proviso to b 13 gives the Income tax (JHicer as wide I 
if not wider, powers than he is given under S. 23 (4) 
and it i« not unreasonable, because S M '4'“ — ’ *» ■** 
a case where the assessee does nothf 
proviso applies where the asses'ee 
positively false. [Stone, C J. and Bose 
SIONER OF INCOME TAX. C. P AND U P V BAIJK1 
DAS 1933 I T.E 613 = 1939 N.L J. 653 

— — Ss 13 and 23 — Relative tcopt— Boohs of <it<es*ee 

unreliable and rejected— Basis of computation of profit! 
and asieiiment. 

S 23 of the Income tax Act is concerned with asses«- 
ment and S 13 with computation. It is not quite 
correct to say that an aises-ment should I 
the proviso to S 13 when the assessee’s » «• . I 
Unreliable and rejected, though it must, ■ 

stances, be in aecordan-e with a computation mane 
under the proviso to S. 13 (Stone, C. J and Bose, J ) 
Shamrao b dfshmukk v. Commissioner of 
Income tax C P & U P 1939 I IE 515 

Ss 13 and 23 (3) — Relative ’cope and effect — 

Assessee not adopting proper method of accounting — 
Procedure — Power of In ome tax Officer to reject 

All that S. 13 of the Income-tax Act really says ts I 
that if the method of accounting employed by the I 
assessee is oi e which does not properly disclose the 


Under S. 13 proviso of he Income-tax Act the 
Income tax officer is the “ole judge on the que-tion of 
come from the method 
ie asses°ee, and if the 
is not objected to. its 
the subject of a refer- 
ence to the High Court under S 66 (3) of the Act. 
Af'rogi.y) Kamachandra Tolba Teli v com- 
missioner of Income-tax, C P and U P. 

19391 IR 151. 

3 22(3 )— Scope and applicability 

S. 22 (3) of ihe Income-tax Act is intended to enable 


fal«e (Stone, C J and Bote, J ) COMMISSIONER OF 
Income tax, c. P andU p v bvdridas 

1939 ITE 613 = 1939 NLJ 553. 

S 23— Computation under S It— Difference. 

See INCOME TAX ACT, SS. 13 AND 23 -RELATIVE 
applicability 1939 NLJ 553. 

S 23 (3) — Procedure— Assessee' s accounts un- 
reliable — Assessee' s failure to product evidence — Duty of 
Income tax Officer — Power Jo take evidence and mate 
utf ‘try — Assessment under S. 23 (4) — Difference 

1 tutor S ( ttftf the Tnrnmp t=r Act, if the account 
unreliable and are 
oduce evidence on 
ke a proper as-ess 
Income tax Officer 
laterial for the pur- 
•sion He can call 
>, and when be has 
ust consider it and 
is judgment The 


S 

b 13 of 
method of 
the Income 
fng which I 

Nor can th 
because tb-. 



(.Leach, C.J., Madhaian A fair and Varadachanar, J/.) I 3- 23 '3) — Scope — Duty of fiscal 

Mothukaruppan Chettjar v. Commissioner or I jf bound to disclose ions of assessment 


tax Offt-er— 
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INCOME TAX ACT (1922) S 23 

give Aim opportunity to show cause— Contents of assess \ 

ment order 

Though there is nothing in the Income tax Act which 
imposes a duty on the Income tax Officer who makes an 
assessment under S 23 (3) of the Act to d sclose to the 
assesseethe material on which he proposes to act natural 
justice requires that he should draw the assessees atcen 


INCOME TAX ACT (1922) S 26 

S 26 — Notice under S 22(2)— Death of assessee 

before filing return — Question if assessee was succeeded 
by another— Power of Income tax Officer to give 
finding 

Per Mukherjea J — The process of assessment begins 
with the service of notice nnder S 22 (2) and it con 
tmoes until some order of assessment is made If there 
fore after aforesaid notice has been received by the 


(1039)1 ML J 451 

S 23 (3)— Scope— If controlled or modified by 

S 13 See INCOME TAX ACT SS 13 AND 23 (3) 

(1939)1 TR 21 

1 1 — S 24 — Assessee — Meaning of 

Per Mukhertea /—The word assess 
used m S 24 in the strict sense of a 
income tax is payable but means and 
son against whom assessment procee 
started and who has been asked to give 
total income during the previous year 
(Derby hire C J Khundkar and Muk 
K Paul & CO In re 

182 1 C 270 = 12 EO 32(2) = 
A IE 1939 Cal 196 (SB) 

■ — - — S 24(1) — Firm of partner! doing business tn 
shares — Stock of shares always valued at cost—Disso/u 
Sion of firm at end of accounting year— Shares allotted , 
to partners at market value prevailing on date of dis \ 
soluti n — Difference if can be claimed as to s 
A bus ness firm vrh ch is liable to be 
income tax is under an obligation to n ainta 


pose oi an assessment relating to a particular year A I 
firm of partners doing bu'ir i *• =■ A * 

beg nn ng of the account ng 
shares valued at certain sum * 

always been valued at cost 

been no transaction in sh 1 i 

account ng year there was a d asolut 

sh p and the shares were allotted to 

valuation based on the market value 

date of allotment of shares The 

year of assessment claimed to deduc 

ween the openmgstoefc valuation at 

tion at market p ice prevail ng on 

of the shares to the partners as loss 


ed in that capacity by 
C J Khut dknr and 
& CO In re 
270 -12 EC 32(2)= 
A IE 1939 Cal 196 (SB) 

S 26 A— Application by firm for registration — 

Inquiry mto question whether deed of partnership is 
real or sham — If open — Power of Income tax authorities 

Where certain persons make an application in accor 


(1939) 1 1 K b2b 

S 26 A — Partnership deed— Registrability — 

Test 

It is true that no partnership can be registered if any 
partner under the deed is liable to have a variation of 
his share But share does not mean net rece pts It is 
the bas s of computation from which after other 
rive at 
lership 
h may 

i a i r a ii>r (siuuu I «, >nto the 

• I llacy to say that 

i ot adequately * 
l ueir drawings or 
t being given to 
Hence where 

the partnership deed is genuine anti i e shares of each 
partner (as a basis for computation and not as a 


Costello /) CHOUTHMAL, In r. 


1 1821b 2/S-ijlU 4 = lSJSlHl r.uu-' 

I A IE 1939 Rang: 178 

(2 ) — Applicability to foreign business — 
lei t due to firm discharged by payment to 
er becoming sole owner of firm on dissol u 
received by partner — Taxability — If 
■f ti 

the Income tax Act operates not merely 
1 ty to pay tax but governs also the process 
r of the fax Assessn ent in the Act is 
senses the process of determin ng the 
I amount of profit or loss and the process of levy ng tax 
1 but if there is nothing repagnant in the context the 
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INCOME TAX ACT (1922), S. 26- I INCOME-TAX ACT (1922), S. 34 . 

•word refers to the former. Firm X„ carrying on busi* and the matter there ends, there is no question of succes- 
ses at Smg.pore. of which asst&ee was a partner had J sion to a business within the meaning of S 26 (2) of the 


with this amount and the asses'ee was debited with it in 

April, 1935. In February, 1936, I’ firm was dissolvtd 

and the as«es«ee became * L ’»* * 

his assessment for 1935- 

treated this amount as a 

in Singapore to the a«ses 

profits lung in that firm 

Held, on a reference by the Commissioner of Income- 
tax, that as the a«*essee had Succeeded to the business 


JJ ) COMMISSIONER OF INCOME TAX, MADRAS V 
31 uthukaruppan Chettmr 

ILB (1939) Mad 269 = 18110 525= 
11 EM 828=49 LW 399 = 1939 MWN 214 = 
(1939) IT.R 29 = A I E 1939 Mad 376 = 
(1939) 1ML J 482 (F3 ) 

Sa 2B (2) and 21 — Augment proceedings 

-Started tut not completed during financial gear — In sue- 
e ted mg year assessee carrying on tunnels succeeded in 
such capacity ty another— Set-off for loss sustained in 
previous year— If can te claimed by d net see 

Where an assessment proceeding for 1933 34 is started 
but not completed during that year and during its pen- 
dency m the next year the assessee hitherto carrying on 
business is succeeded in such capacity by another 
person, set-off under S 24 for the loss sustained tn that 
business during the year 1932-1933 can be claimed by 
the as*essee and not by the successor of the as'essee 
The object of S 26 (2) is to assess the successor on the 
profits of the business, which he is deemed constructively 
to carry on during the previous year The language of 
the section itself Shows that the assessment is based on 
the assumption that the successor received the entire 
profits of the previous year S 26(2) has therefore tio 
application, when there is loss In the year of accounting 
in the business in re'pect to which succession has taken 
■ ptace. and there are no profits for which the succes-or 1 
could be taxed. ( Derbyshire , C.J Khunikar and 
Mukhtnea, JJ.) B. K. Paul & Co., In re. 

182 1 0. 270 = 12RC 32 (2>= 
A I.E 1939 Cal 196 (F B ) 
3 26 (2) — Assessment under— Successor in 
bu'iness — Assessment of — Computation of profits — 
Right to depreciation of previous years See INCOME- 
TAX ACT, SS 10 (2) (Vi) AND 26(2 ) 

(1939) ITR 374 

B 2B(2)— "Succession"— Meaning of— Trans 

fer of agency business in motor ears from one firm to 
another — Transferee — Assessment as successor — If 
tusttfied — Principles. 

The fact that the business transferred is an agency 


outstandings, m short, when all that of which a business 
of the kind can be reasonably said to exist is sold, and 


terminated the agency oi the transferor and transferred 
\ it to the transferee, when there is something more than a 


her *■ 


the 


‘ntials of a 
mere fact 
due pay- 

ransfer of 

* a transfer 

■ lit in any 

way alter the esseniial nature of the transaction which 
is the transference of a business of a going concern from 
one to another, the successor. {Davis, J C. and Tyabit , 
j) Commissioner of income tax. Bombay v, 
NARAINDAS&CO (1939) IT E 306= 

AIR 1939 Sind 318 

S 30 (1) — Right of appeal — Denial of 

liability before Income tax Officer if a pre requisite. 

Thete is nothing in the Income tax Act which makes 
it incumbent upon the assessee to deny bis liability to 
assessment before the Income tax Officer to invest him 
with a right of appeal under S 30 of the Act. The 
words of S 30(1) are very general and hence every 
assessee, who has been assessed by the Income tax 
Officer, has an unqualified right of appeal under S. 30 
(I), whether he had questioned his liability to a«sess- 
ment under the Act before the Income tax Officer or 
not. ( Zia-ul Hasan and Rod ha Krishna, JJ) 
ANAND KUNWAR V COMMISSIONER Of INCOME TaX. 

184 I C 827=1939 A W.R.fC.C.) 285 = 
1939 OLE. 668 - 1939 OWN 1017. 

Ss 33 and 66 (2) and (3)— “Prejudicial order" 

meaning of — Order remaining adverse to as«essee 
throughout and never altered to his prejudice — If pre- 
judicial — Question of law See INCOME Tax ACT, 
S 66(2) and (3) 1939 ITR 506. 


S 34— Applicability to super-tax 

S 34 of the Income-tax Act is applicable to assess- 
ments to super-tax, and not merely income tax. 
{Beaumont, C J and K'adia, J ) COMMISSIONER OF 
INCOME TAX, BOMRAY V D R NA1K. 

ILR (1939) Bom 445= (1939) I T R 362= 
184 I C 836 = 41 Bom LR 652 = 
AIR 1939 Bom 362- 

— —83 34 and 35 — * Assessment —When becomes final 

— Posner to correct wrong assesernent. 

An assessment cannot be said to become tmal and 
conclusive until the time limited for altering the assess- 
ment under Ss 34 or 35 of the Income tax Act has 
expired . and undl such time an assessment may be 
corrected in a proper case. ( Beaumont , C J and K’adia, 
' ' r'r'MMtSSIONER OF INCOME TAX. BOMBAY r. D. 

■ . ILR (1939) Bom 445 = 

(1939) ITR 362 = 18410 838- 
41 Bom L R 652= A I B. 1939 Bom. 3$2. 

1 34— ■Construction — Assets* ent of escaped 1 
- • ’’eticr issued by Income tax Officer — Pnj 
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INCOME TAX ACT (1922). S 54 


if It mite t to facts dtscojtred wit Am one year of end of 
year of assessment 

Where the Income tax Officer has issued a notice 
under S 34 of the Income tax Act he can for the pur 
pose of assessing income w htch has escaped assessment 
rely on facts which come to his knowledge after one year 
from the tnd of the year of assessment There is noth 
ing in the section which indicates that the inquiry is to 
be lim ted in time To hold that the Income tax Officer 
shall be limite l to facts discovered within one year of 
the year of a sessment is to say something which the 
section does not say and would defeat tl e object of the 
section ( Leach C J Madhavan Natr and Varada 
ehartar JJ ) MllTHAPPA CHETT1AR z COM.MJS 

sioner of income tax Madras 

IhE 1939 Mad 393 = 180 1 0 82o~ 
11 EM 751 = 49 I* W 255=1939 MWN 157 = 
AIK 1939 Mad 302 ~( 1939) 1 ML J 371 (F B ) 
'*B 31 — Con traction — • Mistake of la at — If 
ground fnr fresh assessment 

The words if for any reason the assessment is too 
low’ in S 34 of the Income tax Act are wide enough to 
cover a mistake of law e g where the sole surviving 
co parcener has been originally assessed as a member of 
a Hindu joint family according to a decision of he High 
Court but subsequently the Privy Council hold differen 
tly that in such a ca e he can be assessed as an indivi 
dual such a mistake is covered by S 34 J ' 
assessment can be made under S 34 (B 
and Wad i a J > COMMISSIONER OF 
BOMBAY v D R NaiK ILR (1939 . 

184 I C 836 41 Bo 

(1939) I T E 362= A I R 1939 Bom 362 

Sg 34 and 35 — -S' ope — If mutually exclusive 

Ss 34 and 35 of the Income tax \ct are not mutually 
exclusive and the fact that a mistake might be remedied 
under S 35 is no reason why the as«es ment should not 
be altered under S 34 if the case falls wiihin that 
section < Beaumont C J and Wadi a J ") COMM1S 
sioner of Income tax Br mbay v d r Naik 

ILR 1939) Bom 445= 181 I C 836 = 
41 Bom L R 652 (1939) ITE 362= 
AIR 1939 Bom Sb2 

S 41 — Applicability — * Mat ager appointed by 

Court 

A instituted a suit against Rios a declaration that he 
was entitled jointly with R to certain properties, and also 
for partition A consent decree was passed the terms 
of settlement providing that both K and R Were each 
entitled to equal shares in the properties A partition 
of the properties was ordered to be effected and Com 
nussioners who were appointed for that purpose were 
directed to take accounts of the joint estate and divide 
the properties equally between both of them Official 
Receiver was appointed receiver of the properties and 
was invested with the power of dividing the income of 
the properties equally between A" and R The Official 
Receiver was however subsequently discharged by a 
consent order wb ch jointly gave liberty to h L ■* 
R to realize the rent of proper ties on joint 
to meet the nece'sary expen e« The do 
title were kept in joint custody and both 
liberty to invest money which would come to 
and divide the same equally Both K and R while in 
possession under the above arrangemert divided the 
receipts between thenwelves in equal shares The In 
come tax Officer assessed A" in respect of his share Jn 
the property presumably including half annnal value of 
the property in the assessable income of K under the 
head ‘property 1 K objected to the assessment invoking 
the provisions of S 41 


Held that S 41 did not apply because in the circum- 
stances K and R were never appointed managers or 
receivers of the property by or under any order of the 
Court within the meaning of S 4l and the Income tar 
Officer did not therefore act illegally in assessing K in 
respect of his share in the property ( Lord Russell ) 
Keshardeo v Income tax Commissioner, 
Bengal 1939 ITR 394 182 I C 5= 

19S90LR 396— 5 BR 741 = 
ILR (1939) 2 Cal 300-40CWN 1009 = 
11 RPC 288 = 1939 OWN 619 = 
1939 A WB fPC ) 125= 1939 A L J 884 = 
70CLJ 429 = AIR 1939 P C 163 = 
(1939)2 ML J 893 (PC) 

Ss 42 —• » ' ’ •* - 

Business co " 

firm having b 

and earning c , 

1939 ITR 452 = A 1 R 1939 All 593 

* Ss 42 and 43 — * Business connection — 

Essentials of — Single transaction — Sufficiency — Mere 
appointment of agent under S 43 — Effect of 

Business connection in f>s 42 and 43 of the 
Income tax Act denotes some element of continuity in 
the relationship between the person in India who makes 
the profits and the non resident who receives them A 
single transaction would not fall within the expres ion 


( Beaumont C J and hangnekar J ) COMMISSIONER 
OF INCOME TAX BOMBAY V METRO GOLDWYN 
Mayer Ltd 1939 ITR 176-188 I c 540= 

12 RB 109=41 Bom L R 379 = 
AIR 1939 Bom 257 


Ss 42 and 43 -~]\fon resident — Business eonnee 

tiort — Kequt sites of 

Whether there is business connection under S 42 of 
the Income tax Act depends upon the particular facts of 
each case It is not necessary for the purpose of form- 
I ing a business connection in Bn ish India that contracts 
between the statutory agent and the non resident should 
be entered into in British India or that the profits should 
accrue to the non resident in British India (Leach, 
C J Madhavan Natr and Vat ad a ehartar, JJ ) COM 

mjssjoner of Income tax Madras i> Bank of 
Chltiinap, Ltd 1939 ITR 1 


S 46 — Scope—] f exhaustive — Arrears of unpaid 

neome tax — If cremn debt — Priority — Order for pay 
ment without attachment — Competency 

There is no doubt that an arrear of unpaid income 
tax due by an assessee is a debt due to the crown and 
therefore a crown debt and, as such has precedence 
all other debt® The Court can order payment of a 
crown debt due by a debtor on the application of the 
crown without a formal attachment being i«sued, when 


S 54 — Scope — Statement on oath by partner of 

firm before Income tax Officer — Certified copy of — Ad 
mtssibihty in evidence 

A statement on oath made by a partner of a business 
before the Income tax Officer is not inadmissible in evi 
deuce and the Court is not precluded by S 54 of the 
Income-tax Act from admitting in evidence a certified 
copy of the statement given to one of the partners by the 
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INCOME TAX ACT (1922). S 54. 

Income tax authorities. {V aradathartar and Pandrang 
Row, JJ.) VeNKATARAWANA i>. VaRAHALU. 

1939 M.W.N. 1028-60 L W 681 = 
1939 I T.E. 660 

— * — S. 64— Staff and effect of — If confers exemption 
ou Income-tax Officer, 

S 54 of the lrcome tax Act only lays % prohibition on 
the Court, it doe* not confer any exemption on the In 
Come tax Officer who is subject to every process of the 
Court {Burn, /) VaRADARAJaM t HETTV p. KaNA- 
KAYYA. 1939 MW.N 377 = 1939 IT E 331 = 
A IE 1939 Mad 516= (1939j 1 M L J 791 

— 1 S. 64— Scope and obtest of— Income tax return 
— Certified copy of — Adnis-ibdity in evidence to prove 
contents of return. See EVtDFNCE ACT, S 65(e) 

50 L.W. 816. 

■ 3 68 K— /ntei (relation — 'Withcut interest ' — 

Meaning of. 

The words 'without interest* occurring in S.58 Kof the 
Income-Tax A t, mean 'without taking into account the 
intetest tamed on the fund after n has been transferred 
to the trustees {Stone, C. J and Clarke, J ) COM- 
MISSIONER of Income tax C I*. andU p v. Cen- 
tral India spinning, weaving and Manufac- 
turing Co , Lto (Empress Mills) 

181 1 C 399= 11 B N 456 = 1939 I T E 187= 
1939 N L J. 18 = A IE 1939 Nag 89 
———3 68 K — Scheme of the Act 101 th reference to 

employer’s deductions — Hit share' meaning of 

It seems to be the scheme of the Act that the emplo 
yer is to have the advantage of deduction in respect of 
money which he has contributed to the fund, together 
with the «nerea«eto the fund which his money has 
earned prior to the time of the transfer of the fund to 
the trustees. He is not to have any benefit in respe.t of 
employee's contributions or interest ihereon up to that 
time and he is not to have the benefit in respect of any 
interest that ts earned by the fund after transfer ‘His 
share’ occurring in the S 58-K cannot be given the 
meaning of "bn contributions' It can only mean the 
employer's contributions and inteiest *' — ** 1 

date of transfer {Stone, C J and 
MtSSIONER OF INCOME TAX, C 
CeniralIndia Spinning, Wea' 

FACTUKINC CO , LTD (EMFKESS Mil LS) 

181 1 C 399 = URN 456 = 1939 I TB 187 = 
1939 N L J 18 = A I E 1939 Nag 89 

S 69 — Rules made under, ft 25 — "Actuarial 

valuation’ — Meaning, 

The actuarial valuation referred to in R 25 of the 
Rules made by the Board of Revenue under S 59 of 
the Income-Tax Act is the actuarial investigation into 
the company's financial condition required by S 8(1) 


43C.WN 926 = A IE 1939 P C 190 (PC ) 

— — S 69 — Rates made under, R 25— Asseuahle 

income of late Assurance Com pang— Mode of determina 
tion~ Alienee’s actuarial valuation balance sheet on 
last date of last preceding valuation showing deficiency 
— Power of Income tax Department to go behind if. 

Under R, 25 made under S. 59 of the Income Tax 
Act. "the income, profits and gains of a life assurance 
business shall be the average annual net profits disclosed 


INCOME-TAX ACT (1922), S. 66. 
by the la«t preceding valuation", that is to say, shall be 
arrived at by taking one filth of the surplus disclosed in 
the valuation balance sheet and treating it 'as the average 
annua] income of the business for the next quinquen- 
mum" The ‘‘net profits” in this rule clearly mean the 
"surplus, if any" in the statutory form of valuation 
balance sheet of "life assurance and annuity funds (as 
per balance sheet under Third Schedule)" over the "net 
liability tinder life assurance and annuity transaction (as 
per summary statement provided in Fourth Schedule I.” 
If the aseessee's actuarial valuation balance sheet on the 
last date of the last preceding valuation shows a defici- 
ency, the Income tax Department cannot go behind the 
said valuation balance sheet to find out if theiewere 
any profits in respect of the period of the last preceding 
valuation. 61 I A 41, Foil. ( Lord Romer .) 

Commissioner of Income tax, Bengal v Hima- 
layan ASSURANCE CO , LTD 1939 I T E. 402 = 
5BR 772 = 43 C \V N 926=182XC 179 = 
5DLW. 119 = 1939 OLE 411= HR PC 299 = 
1939 OWH 669 = 1939 AWE (P C ) 129-= 
41P.LR 724=1939 IDs Cass 46 = 
AIR 1939 P.C 190 (PC). 
S 69 (a)(3)— Construction— Central Board of 

Rexenue— Discretion and powers of. 

The words “which in the opinion of the Central Board 
of Revenue, is unreasonable/' in S 59(a) (3) of the 
Income tax Act. gives the Central Board of Revenue 
absolute discretion to decide m cases coming under 
Cl. ta) of Sub Sec (2) of S 59, whether the amount of 
trouble to the a'se-sec is unreasonable, and in that case 
to estimate the income in accordance with rules prescri 
bed Hence R 31 of the Income tax Rules is perfectly 
sutra tires and not ultra vires {Davis, J C. and LobO 
/) Commissioner of Income tax, Bombay v, 
Indian Relifp and Benefit Insurance Co , ltd. 

(1939) IT R 352=AIR 1939 Sind 363. 
S 66(2) — Construction — ' Rreludicial" — Mean- 
ing of. 

An order which dismisses an application asking for 
**■'• - — » j - — j— mnst kg deemed to 

of b 66(2) of the 
erruled {Leach, C /. 
V enlataramana Rao 
and Abdur Rahman, JJ ) SREERAMULU CHETTY v. 
Commissioner of Income-tax Madras 

ILR (1939) Mad 358=184 10 268 = 
12 R M 428 = 1939 I T R 263= 60 L W 136 = 
1939MWN 698 = AIR 1930 Mad 709 = 
(1939) 2 MLJ 68(3 B). 

Ss 66 (2) and (3) — "Prejudicial'' order— 

Meaning of— Order remaining adierte to alienee 
throughout and never altered to Ins prejudice — If pre- 


point. The Assistant Commissioner submitted a further 
report after giving the as-e-see an opportunity to state 
his ca*=e The report was again unfavourable to the 
assewee. and Ihe Commissioner rejected the claim for 
bad debts without hearing the a*'ws«e again 

Held, on a reference under S. 66 (3). that the order 
of the Assistant Commissioner had remained all thr time 
against the assessee and bad never been altered to his 
prejudice, and therefore there was no order prejudicial 
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INCOME TAX ACT (1922) S 66 

to the asse«see within the meaning of S 35 of S 66 (2) 

of the Act 

Held, f trthir, that as the Commissioner had heard 
the assessee in full before calling for a report from the 
Assistant Commissior er, the fact that he was not heard 
again after the report did not give rise to any question of 
law ( Harriet , C J an l Man char Lai l, J ) INDAR- 
CKAND KaGRIIVAL V COMMISSIONER OF INCOME 
TAX.B andO 1939 I T E 606 

8 66 (2) — Costs — Discretion of Court — Costs \ 

fay able by as lessee — If limited or confined to amount 
deposited by Aim 

In proceedings under S 66(2) of the Income tax Act I 
costs are in the discretion of the Coart There is no 
provision in the Act that costs payable by an asse«see | 
should be paid from of limited to the sumofRs 100 
deposited by the as'es ee as required by S 66 (2) 
(Z><rw» JC, and Tytbtt J) COMMISSIONER OF 
Income tax Bombay v Naraindas & co 

(.1939) ITS 305- AIR 1939 Sind 318 
■S 66(2 ) — Duty of Commissioner to state ques 
Lons of law — Question not specifically set out — I f can 
be decided by Hi gh Court 

On a reference under S 66 (2) of the Income-tax I 
Act it is always desirable that the Commissioner should 
state correctly the questions of law ra sed by the stated 
case but the High Court is not - * J J * - J 

questions of law arising from 
Commissioner though not c et 

High Courts decision (Dav , , „ . 

COMMISSIONER OF INCOME TAX BOMBAY V CEN 

tral Popular Assurance Co Ltd 

I LB (1939) Ear 779 = 1939 ITR 293-= 

S 66 (2 ) — Question of 

facts — Question whether on facts 
ding society under K 31 of the l 

Under S 66(2) of ihe Income 
the High Court as a question of 
the plain facts found by the In 
society is a dividing society withir 
of the Income tax Rules That 

inference is a question of law \uao i, j u ana lmvo, 
J) COMMISSIONER OF INCOME-TAX, BOMBAY V 
INDIAN RELIEF AND BENEFIT INSURANCE CO , I TD 
1939 ITR 341 = A 1 R 1939 Sind 301 
■ S 66 (21— Question of law— Whether assesses is 
doing Dividing Society business 

It is open to the High Court under S 66 (2) of the 
Income tax Act to decide as a question of law whether 
on the facts found the business of an assessee company 
is a Dividing Society business within *■ — ‘ 

R 31 of the Income tax Rules ( 

Lobo,/) Commissioner of Incox 
v Indian Relief and Benefit 
LTD 1939 ITR 352=AIB 

S 66 (2) and (6) — Scope — 

Reference — Unsuccessful assessee — Costs payable by I 
— Set off a gam it Rs 100 paid under S 66 (2 ) — Right to I 
—Proper order — Discretion of Court 


INCOME TAX ACT (1922), S 66 
assessee for the reference If the assessee is successful, 
ordinarily he should be entitled to his costs which would 
include this fee of Ks ICO If the assessee is unsuccess 
ful, in the absence of special cimim'tances, there is no 
reason why the fee of Rs 100 should be returned to 
him, by way of cash or credit, in part or in whole The 
taxed costs payable by the asses'ee to the Income tax 
Commissioner cannot be set o0 against the fee of 
Rs 100 paid under S 66(2) which would be retained 
by the Commissioner as a fee {Davis, JC and Lobo, 
j ) Commissioner of Income tax, Bombay v 
central Popular Assurance Co ltd 

1939 ITS 656-- A I.E 1939 Sind 364 

S 66 ( 2)— Scope — Question of law not Set out in 

the reference but arising on the case stated — Jurisdiction 
of High Court to decide 

Thou eh it is for the Income tax authorities to state 
the questions of law for deci ion by the High Court if 
from (he case as Mated by him another question of law 
arises the High Court is not precluded from deciding 
the same because it has not been specifically set out in 
the reference {Dans JC and Lobo J ) COM 
missioner of Income tax Bombay v Indian 
Relief and Benefit Insurance Co itd 

1939 LTR 311 = A I R 1939 Sind 301 
P cn ror_c a. n - of law— Question 
y under R 31 of 

Act the assessee 

cannot dispute before and the CommiSMoner of Income- 
tax cannot refer to the High Court any question of 
fact , but the question whether the facts found do or do 
stons of the 
i question of 
ind do or do 
* 31 of the 
isiness is a 

■ ■ isidered and 

id Lobo J ) 

■ v CENT- 

. i ’ T R 293= 

AIR 1939 Sind 293 

S 66 (2) (3) and (4 )— Scope — Reference under 

S 66(3 ) — Case sent back for re statement owing to 
error in statement of Commissioner of Inee>me tax — 
Commissioner refutmg to make re statement on ground 
of want of power to vary opinion — Propriety — Ptmcr of 
High Court and duty of Commissioner of Income tax 
Manohar Lai, J — Where a ca'e stated by the Com- 


te hear the parties admit «uch further evidence as he 
considers relevant on the point at issue and re state the 
case with his opinion thereon Hecannot refuse to do 


to pass such orders in relation to it as m3y in its judicial Manohar Lalt J J ) COMMISSIONER OF INCOME 

discretion seem proper The word fee' in S 66 (2) is TAX B ANDO v VisheSHWaR SinCH 

used In its ordinary meaning being the price paid by the 18 Pat 805 ■■1939 PWN 731=1939 I T.E 536 
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INCOME TAX ACT (1922), S. 66. 

-S. 66 (3 )— Coitt— Application to direct Commit - 

netter to state a cue — Costs of— Rule at to 
The right rule as to costs of an application under 
S. 66 (3) of the Income tax Act, asking the Court to 
direct the Commissicner of Income tax to state a 
case, is that costs shoatd follow t’ - * ,ri ~ -•* — — 
decision upon the point of law, 
the Commissioner, can have no f* 
whether there was a point of 1 
should hare been stated In thi 
curastances, the costs of such t 
follow the event ( Beaumont 
Central Talkies Circuit ■ 

Income tax, Bombay. IX 

2939 ITS 62 

3. 66 (3 }—Q Mstion of 

S. 26--4 — Refuiat on finding th • , , 

it s\ am and net intended toko acted upon — Interference 


INCOME-TAX ACT (1922), S 66-A. 
ance with the provisions of the Income-tax Act. He 
has to make an assessment under S. 23 (3) of the Act, 
and in so doing he has to be guided in particular by Ss. 
13 and 10 of the Act. If the account books which the 
assessee files and which are considered by the Income- 


j tivn for reference — Competency. 

I Win, .t.„ .,»»»>, t 



wi«e. ' ■ 

(Grille, 

INCOM; 


3 66(3 ) — Question of loot— Assessee advancing 

money from money lending business to partnership— 
Lass sn latter— Debt due by partner to assessee for 
share of loss of capital— Mon recovery— Claim to deduct 
same at bad debt sn money-lending — Reaction— If 
fotnt of lam. 

*V . ,■***■“ ’“iding business 

r to carry on 

. ■ for that busi- 

of the money 
irshi; ’ 

a mortgage bond from his partner lor 

share of the loss, but realises only a o. i 

the amount to due from his partner, the balance of 


° -• •». u .... — * and no question of 

to the High Court. 
1 1 RAO B DESHMUKH 
• ■ AX, C P. ANP U P. 

1939 ITB 615. 

S 66(3) — Question of law— Assessment at flat 

rate— Question of rate for calculating profits— If one of 
law or fact. 

Where an assessment is made at a flat rate the ques- 
tion as to what is Che rate at which the profits should 
have been calculated is essentially a question of fact. 
(Iqbal Ahmad and Bajpat, JJ ) KRISHNA & Co , 
In re 1939 I T R 513. 

S 66 (3) — Question of law — Reasonableness of 

" 1 * '■'“-er under S. 13— 

lessee has notob- 

■ 13, Proviso 

1939 ITE 151 

S GG-A (2) -Application under S 66 (3) on 


- S 66 (3)— Question of law— As ~ 

return of income based on accounts found 
and false — Assessment under S 23 (3) 
with Ss 13 and 10 — Question of taw— If t 
Where it is clearly found that the 
making the return of income for purposes 

based on previous fabe basts and the materials of the grant a certificate of appeal under S. 66-A (2) of the 
return itself are such that the income cannot be properly I Income-tax Act, f 2) that an appeal did not lie under 
deduced therefrom, it is the duty of the Income-tax! Cl. 39 of the Letters Patent from a decision of the It” 
Officer to make a computation of ths income in accord- I Coort upon a case stated and referred to the 
Y D 1935—43 
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INCOME TAX RULES £ 81 

under the Act since the decision w as merely advisory 
and therefore * as not a final judgment decree or order 
with n the meaning of the clause (31 that the direction 
given to the Commissioner to state a ca e being an 
interlocutory order m a matter in which the Court w as 
requ red to set in an advisory capacity and the refer 


SrelRamolu CHETTY I L.E (1939) Mad 770 — 
1939 IT K 666=50 1W 690 = 
A I E 1939 Mad 903=(1939) 2 M L J 667 (FB) 
INCOME TAX RULES E 21— Applicability— 
Dituiu g Socttty Bustttgii — Company doing Insurance 
Bum ess including Dtudmg Scatty Business — Status 
and Ltab l ty of— If Mutual Benefit Society 

Where the vety Memorandum of Association of a 
company states that one of the objects of the business is 
to carry on Insurance Bus ness of all kinds including 
Divid ng Society Busine s there is no force m the ton 
tention that it is a mutual benefit society and as such 
exempt from tax When the Company and its cap tal 
and its share holders are tb ngs distinct ard apart from 
the members of the soritty or pol cy holders and the r 
premia and premium income and when the rules of the 
company show that the amount payable on the pol cies I 
issued by it is not fixed but depends on the total contn 
butions of the year and the nun ber of claims that ' 


INDIAN (FOREIGN JTJEISDICTION) OEDEE 
IN COUNCIL (1902) 

words Dividing Soc ety in R 31 means and must be 
read as D vidmg Insurance Society It is also obvious 
from a reading of R 32 that companies referred to in 
R 31 mean Life Assurance Companies ( Davis JC 
and Lobo J ) COMMISSIONER OF INCOME TAX, 

Bombay v Central popular assurance Co 
Ltd ILE (1939) Ear 779 = 

1939 IT R 293 = A IE 1939 Sind 293 
E 31 — Scope — If ultra vires 
R 31 of the Income tax Rules Is not ultra vtres 
{Dans JC and Lobo J ) COMMISSIONER OF IN 
COME tax BOMBAY V INDIAN RELIEF AND BENEFIT 
INSURANCE Co LTD 1939 IT E 352= 

A IE 1939 Sind 363 
INDEMNITY Set alto Contract act Ss 124 
to 133 

Money lent to executtix for tak ngout probate — 

Creditor' right to charge against estate — Rights of in 
demnity See SUCCESSION ACT S 321 

(1939) 2 ML <1 316 
INDIA AND BURMA (TRANSITORY PROVI 
SIONS) ORDER 1937 Para 8 (2)— Scope— Ap 
pomtn ei t of Inspector under Companies Act by 
Provincial Government— Legal ty See COMPANIES 
ACT S 140(3) 49 LW 661 

INDIAN AND COLONIAL DIVORCE JURIS 
DICTION ACT (1926) — Ditorce — Application by 
| husband — Desertion — What amounts to — Refusal by 
j wife to live in husbands eo ntry of employn ei t — 


AND BENEFIT INSURANCE CO Ltd daring the periods ia which they mav be in the 

1939 ITK 352=AIB 1939 Sind 363 same country she ceases to be his wife in any proper 
R 31 — Apphcabil ty — Dividn g Society Bust sense and her conduct^amounts to desertion and the 


contingency insured against is not fixed but depends 
either partly or wholly on the results of the division of 
any port on of the premium income or funds among the 
policies which ha\ e become dae for pay ment in propor 
tiontothe premia received under each class in the 
specified period carries on a d vidmg society business 
within the meaning of R 31 of the Income tax Rules 


a 1 provisos la) and (c)— Decree \f dissolu 

tion on ground of ert city— Power of High Court to 
grant — Supreme Court of Judteat ire ( Consolidation ) 
Act S 176 

S 1 of the Indian and Colonial Divorce Jurist! etion 
Act 1926 together with proviso (o) thereto has the 
J effect of couferr ng upon a Chartered H gl Court the 


I INDIAN (FOREIGN JURISDICTION) ORDER 
ly made IN COUNCIL (1902) — Aoti/Scation by Goiernor 
S 59 (2) General dated 28—2—1912 and 14—1 —1937 —Scope— 
ompames l If ultra v res — Warrant of arrest agon st native of 
that the l Dhrnhanal by District Magistrate of that State— Arrest 
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INDIAN (FOREIGN JURISDICTION) CSEEB 

IN COUNCIL 11002). 

if Kcthtay Pchceat JJhentanal Corh Railway Station 
and frea ucticn befere Magistrate in Cuttack — DtUntten 
ty latttr tending arrangement! if State — Legality— 
Cr P £>•».£. 54 (1). 

Nether the notification dated 14th January, 1937, nor 
the one dated 28tb March. 1912, issued under the Indian 
(Foreign Jun'dtction) Order in Council, 1902, is ultra ' 
tires. Both of them are infra tires the order of 1902. 
The Railway Police at Dhenkanal Garh Railway Station 
are bound, under the terms of these notifications, to 
execute a warrant of arrest issued by the District Magis 
trate of Dhenkanal State tn precisely the same manner as 
if it has been i“ued by the District Magistrate of Cuttack 
who, by the notification of 2Sth March, 1912, has sole 
jurisdiction over railway lands in the State of Dhenkanal 


INSOLVENCY. 

I to the purchaser. A temporary injunction issued under 
such circumstances is liable to be set aside. ( Dhaile 
/.) K A - ■ - . 


creditor to restrain another creditor of same debtor 
from seeling to attach property of debtor already 
attached by formei — Competency. See SPECIFIC 
RELIEF ACT, S 42 41 Bom L R. 384. 

" — Cram of — Croundt — Land owned by Mahcmcdans 

—Building of mosque and ute as suck — Objection to 
same by Hindus owning place of worship neat by — /«- 
function restraining use of building as mosque — Legalxtf 
of. 

People of any sect are at liberty to erect on their own 


-r | the latter, and that acute feeling will be aroused 
t if the building is used as a mosque are not grounds 
e which the law can tecognise for the granting of 
[ an injunction at the instance of the Hindus to restrain 


Further to justify an arre«t under the 7th 

S. 54(1), there mu»t be in existence asafs . 

ed to any belief which may be entertained 

a warrant i«sued under the Extradition Act. (garner I others, but the erection of a mosque on land owned by 
C./.and A gam a! a , / ) HARMOHAN PaT! .... 

EMPEROR 19 PatLT 909 = 1938P:W 
INJUNCTION J/c(l)C P. Code, O 39, 

(2) Cr p code 

(3) Specific Relief a * 

CH.1X 

- Application not maintainable under C ‘ 1 1 

O. 39, R. 1 — Inherent jurisdiction of High 
grant injunctions apart from O 39, R 1 of C. P Code. 

See C. P. Code, O 30, R 1 A I.R 1939 Cal 642 

- - Damages when not a proper remedy Inter fer. 

ence with religious procession 

Though damages may be given in substitution for an 
injunction where either the injuiy is small or capable of 


bUsty, 

The Rulrs framed under S, 52 by the local Govern- 
ment must be interpreted with reference to local condi- 
tions and in a naiur at manner Art. 21 can have no 
application where the river is so wide that the two flot- 

, illas coming from opposite directions can safely pass on 

being estimated in money or can be compensated by a [ either side of it without risk of collision. When the 
small payment or w here the injunction would be oppres ■ ■ . . 

aive to the other parly in a case where the right to carry • ■ - , 


■ ' AS DEFENCE See Penal Code, 

MUNICIPAL Board, AMBOHA 1 INSOLVENCY See also (1) PRESIDENCY TOWNS 

I.LR (1939) All 237= 131 1 C 964 = 11 T. A 636= ■ INSOLVENCY ACT. 

1939 A.WR.CH 0)131 = 1939 ALJ 19= (2) Provincial insol- 

A I R. 1939 All. 280 I VENCY ACT. 

——Grant— Conditions— Certificate sale— Certificate I ~ Adjudication — Procedure — Ad indication bycon- 

and dakhal daham ttsued to purchaser — Dakbat dehani J sent of pulses — Permisu'itily 

effected and possession dehtcred—I n/unctiou to restrain | An adjudication of a debtor as insolvent cannot be 
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INSOLVENCY. 

■ Adjudication 


, INSOLVENCY 

J Purchaser from receiver of crept — Distraint by 

respect of debt for which debtor j sammdar for non payment of rent— Suit for refund of 


60 L W bSl | judicat*d only with reference to tne terms ot iue saie 
* ’ ■* *• ' •>« •" *be liability for payment of rent to zammdar 

1 Kaushal pal Singh v Jwah bank, 
1939 AWE (SO) 239 = 
1939 ALJ 477=AIR 1939 All 482 
■■ tirawal of p tition — Court if shiuld allow 





Official Aniens.’ 

One of the beneficiaries of a fund 


be ame insolvent 


also ought to be taken into consideration in deciding the 
matter Where the creditors had been dragged into the 


paid to the insolvent by the trustee 

Held, that the trustee should b directed to refund 
the money to the Offi ial Receiver {Roberts C J and j 
/Hackney J) EM JOSEPH o OFFICIAL ASSIGNEE , 
AIE 1939 Rang 401 

, —Competition scheme — Constru tion — One of 
secured creditors to be pud last but to be paid 
interest in meantime— Certain amount fixed in scheme 
as approximately due to him— Such amount admittedly 
including arrears of interest — Interest if to be 


mentioned as approximately doe 
a question of construction of t 
under the scheme of composition 

Held that the schem“ recorded the acceptance by 
the Bank of a new mode of payment of their secured 
debt which was clearly fixed by the sch-dule at 


—Insolvency Court— Review— Power of 

me Judge to upset orders of Predecessor an 


■ —Avoidance of contract^ Wilful suppression of 
material fa.ts by as ured— Right of assurer to avoid con 
tract See CONTRACT*— INSURANCE 

AIE 1939 Sind 254 
- Fire insurance — Insurable interest — Warehouse 
man assuming obligation to insure goods in h s posset 
st on 

A warehouseman who has assumed the obligation to 
insure the goods while m his possession has an insurable 
j interest because he will be bound to answer in damages 
I to the bailer if he has not insuied and the goods have 
been destroyed or damaged though apart from the 
sp*cial contract the warehouseman would not be res 
ponsiblein resp*ct of good* accidentally destroyed or 
damaged by fire while in his warehouse ( Lord 
Wright ) T Thomas Maurice t Goldsbrough 
MORT & CO 1939 A 0 452 = 183 I C 106 = 

12 RFC 42= A T R 1939 PC 195 (PC) 

■ Fire insurance — Right o' insured — Insurance 


least an insurance described as an insurance on goods 
does not cover profits Where a broker in his own 
name has insured merchandise belonging to his client 

1 — . v„ v — an insurable 

a special pro 
or some other 
of loss of the 
cover expected 
destroyed the 
sion which he 
had not been 
s Maurice v 


’—Insurance company admitting age after getl 
if of age — Effect — Right of company to dispute 
oss of age afterwards— Ft aud — Burden of 
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INSOLVENCY. 

Once the age £" e n by an assured in his proposal and 
application for ajiolicy of life assurance is admitted by 
the Insurance Company , the latter should be held to 
precluded from disputing the correctness thereof unte 
the admission teas procured by fraud. \\ here the a , 
is not admitted, the burden of proving the age is miti 
ly on the avmred or the person claiming the asioi 
tinder the policy of assurance; but where the age is 
admitted, then it is for the Insurance Company to prove 
tha* the admission was procured by fraud and the repre 
sentation as to age is untrue. If age as admitted in 
writing by the company after being satisfied with the 
proof tarnished by the assured, not only would the per 
son claiming under the policy be relies ed from the 
nece~sit> of proving the age in an action brought on the 
policy, but the company also would be precluded from 
producing, as of right, evidence to disprove the age as 
admitted. If. however, the Courtis satisfied that the 
admission has been obtained by fraud or that there is 
other good and sufficient cause, it will be m the discre 
tkm of Court to require proof otherwise than by such 
admission It is a serious thing to impute fraud to a 
person who is rich and in good po'Uion, and the Court 
.. — ' . (r 


Lift Insurance Policy— Assignment by allured to 

Wife — Proust on for rnerter to assured in ate ef 
assignee predeceasing assured or assured bang at tie at 
time of maturity of policy— Fffcct of — tf present Irons 
fer — Death of aitured — Amount of Policy — Right to — 
If assets of deceased assured 

The assured unde' an endowment policy of life 


poticy from time to time) to my 
however, that in the event of my 
or in the event at my surviving 

said policy would mature, tl 

and the right to receive moneys 


INTEBEST. 

Though an assignment by a Mahomedan husband in 
favour of his wife be construed as a contingent gift It 
’■* •«—*—» >1 a „ C AB I7\ r,f >he Insurance 

■ to 


. ■ 14 

INTEBEST. 

See also (I) C P CODE, S. 34, O 34, Ur. 2 TO 7. 

(2) CONTRACT ACT, S. 73 

(3) Damages. 

(4) DAMDUPAT. 

(5) MADRAS AGRICULTURISTS’ RELIEF 

ACT. 

(6) Usurious Loans act. * 

— Agreement as to — Makiu g up of accounts — I nts - 

rest on whole sum due on that date — If can be agseed to. 

It is only the rale of damdupat that cannot be avoid 
ed by an agreement that interest shall be treated as 
principal But subject to that, there is nothing to pre- 
vent parties contracting when the accounts are made up 
that interest shall run on the whole sum then due and 
not on the original principal {Mormon, ICS) 
NHAIYaLALc CHUNK! LAL 

1939 A M L J. 29. 
Award of — Claim for contribution — Power of 
irt to award interest See CONTRIBUTION — CLAIM 
49 LW. 132. 

— ■ — Compound interest — When allowed 
Compound interest cannot be allowed unless there is 

an agreement, express or implied to pay between the 
parties The burden of proving such an agreement is on 
the plaintiff {JVawul Jfa shore, C J , and Ron/s/mol, 
J ) VtRDICHAND V POONAMCHAND. 

1939 M L.B 115 (Civ.). 
ttretton of Court — Customary rate — Cam- 
■rest at 2 per cent. — Reduction to li per cent. 

• t justified. 

the customary rale of interest which was 


field, that the money was not t 

by the decea'ed, because 1 he assignment opeiaieu aw 

present transfer in favour of the assignee with a provi- | If passes on assignment of a debt. See T. P. 

sion for reverter to the assignor in certain contingencies. I ACT, S 130 — Debt — ASSIGNMENT OF 

It was therefore not a mere mandate to transfer nor a | 1939 M W.N. 1054. 

1 ' ‘ ■ “ 12 percent— If 

’ and fast role as to 

impound interest is 

" « • ■ unfair Each case 

question whether there was an absolute transfer or not depends upon its own facts and circumstances. Though 
within the meaning of S 130, T I’. Act, did not arise, | , n case « Courts allow simple rate of interest, 
■ ’ ' -s 1 ln 0 (her cases they allow compound rate of interest, at 

»*— — ►Wo compound 

, unusual or 

’ . a es ( Marries 

• ■ ‘ ‘ ■ ■ ■ Sue ah and 

‘ ■ :jep.617« 

. ! ■ . : ■ " ’>WN.5151 = 

AIR 1939 Mad 4U-vl<M»y a iuu« -ul. , AIR 1939Pat-G52. 

INSURANCE ACT (IV OF 1938), S SB (7)— 1 Rote ef— Loon on hand not, 18 per cent. p t r 

Asngnn'rnt — Mohomedon low of gift, tf applies. j annum {impound able yearly— If tsctessisr or unfair. 
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INTEREST 

It has always been recognized that the lender of 
money upon a note of hand is entitled to a greater rate 
of interest than the lender of money on security Further 
the lender of money to a per=on whose chances of repay 
ment are slight is obviously entitled to demand a higher 
rate of interest than if he was lending to a person who 
was obviously In a position to pay whenever called upon 
so to do In such Circumstances the lender Is entitled to 
demand a substantial rate of interest to compensate him 
for the risk he is running The rate of interest of 18 
pier cent per annum compoundable yearly cannot be said 
to be unfair or excessive in Such a case ( Harries C J 
and Manihar Lai l, J ) S" r “® * ' °»** BB, ' ru < • 
Chan i) 182 1 C 450 el , 

—Rate of — Reasonable r 

fytng (ircutnttmcet 

A rate of 12 % per annum * 
be taken to a fair rate It is t 

higher rate to show that there were circumstances pusti 
/j mg such higher rate Such circumstances are for i 
example that the s* urity oEEered was of doubtful value 


-—-Rate of— What tt reasonable for 
note 

The rate of 24 pec cent pec annum is 
some special cau>e for a promissory r 
absence of any special cause it was reduc 
cent per annum in the particular case 
Vtrma JJ) Kamla Prasad Ram 
Hasan Ali khan I l R (193s, «« o-o 

184 IC 149 = 12 R A. 181 = 
1939 AWK(HC) 171 1939 A.L J 196 - 
AIR 1939 All 308 
Right to — Wares outstanding 
Interest on the outstanding amount of wages cannot 
be allowed unless there is distinct stipulation for the 
same (A’juu/ Ktshore C /) 
dal i : 

INTEREST ACT (XXXII 

Rt ght to interest — Inam grant - 
collect land revenue — Right to 
non payment within the year or 
Non payment — Interest — Clam 
Where there Is no date fixec 
dues in the document evideneir 
can be awarded In the absence 
given to the person liable to 
interest wnnld he rlii med in di 


INTERPRETATION OF STATUTES 

| i another member— Jurisdiction of local Courts t" try— 
Consent — Waiver — Prtnei pies applicable 
A public ship of a nation m foreign waters is not and 
:s not treated as territory of her own nation The 
domestic Courts in accordance with principles of inter 
national law will accord to the ship and its crew and its 
contents certain immunities Such immunities do not 
depend upon an objective ex territoriality, but on impli- 
cation of domestic law They are conditional and can in 
any case be waived by the nation owning the ship So 
far at any rate as the Courts of England are concerned. 
International Law has no validity save in so far as its 



I as incorporated into the domestic law so far as it is not 
1 inconsistent trith rules enacted by statutes or Bnally 
declared by their tribunals When in foreign waters 
private vessels are subject to the territorial jurisdiction 
But a public armed ship constitutes a part of the military 
force of the nation, acts under the immediate and direct 
command of the sovereign is employed bv him m 


assautt another on board it would be universally agreed 
that local Courts would not seek to exercise jurisdiction 
and would decline it unless indeed they were invit- 
ed to exercise it by competent authority of the dag 
nation In accordance with the conventions of Interna- 
tional Law the territorial sovereign grants to foreign 


the end of the year he is not entitled to interest unless 
he gives notice under the Interest Act ( Beach C J 
and Patanrah Sastri, J) MaHOMED JlFFIRI ATTa 
ROYA v VYIDROSO KUNHIKOVa 60 L W 466 = 
1939 MWN 1185= A I R 1939 Mad 877= 
(1939) 2 ML 7 579 
INTERNATIONAL LAW — Decision bv Court 
affe ting status of p-rson domiciled within jurisdiction — 
Binding character in respect of succession to Immovable 
properly situate In foreign country — Principles See 
Evidence ACT S 41 1939MWN 180 

- —— Public ship of one nation in territorial a alert of 

another nation— Offence by member of erevs against 


INTERPRETATION OP STATUTES 
Eye laws 

Commencement of Act 
Constitution Act 
Duty of Court 
Fiscal Acts 
Forfeiture clause 
General principle 
General and specific words 
Harmonious construction 
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Readings. 

Incometax Act— English decisions 
Intention of legislature 
Jurisdiction— Ouster of. 

Language not clear 
Meaning of words. 

Objects and reasons. 

P« nal Act 

Permissive provision. 

Plain meaning 

Power conferred by a statute. 

Proposals for legislation. 

Repugnancy 
Retrospective open 
Similar Acts 
Special tribunals. 

Words judicially ■ ■ 

in same form 

Pye-lavie—Val nitty of— Essential!. 

Per Mohammad Ismail, J . — There are certain 
essentials for the validity of a bye-law. It must 
be: (1) ni'ra itret of the authority who nukes it. 
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INTERPRETATION OF STATUTES, 

to justify it as being within the class of subjects des- 
cribed in the Constitution Act as “direct taxation within 
the Province in order to the raising of a revenue for 
provincial purposes," because under the guise of discri- 
minatory taxation in the Province it would be easy not 
only to impair, but even to render wholly nugatory the 
exclusive legislative authority of the Dominion over a 
number of the classes of subjects specialty mentioned by 
making them valueless. Provincial Legislation of Such 
character cannot be held to be valid. Whether a Pro- 
vincial Act, which indirectly interferes in some degree 
with one of the pow ers of the Dominion, is or is not ultra 


treated as covered by any of those in the other list. It 
is therefore neces'ary to compare the two complete lists 
of categories with a view to ascertaining Whether the 
legislation in question faitly considered falls pnma facie 


INDIAN DECISIONS. 


ing mistakes of the local bodi 
Alltop and Mohammad Ismail, 
Municipal Board, Muttra. 

12 R A 76 = 1939/ 
1939 OLE. 415 
A.IR 


’ Clear language-intention — tutertnce 


1 or the pretence or in 
n powers io carry out 
vers and trespass on 
Here again matters 
udicial notice must be 
in a ca«e which calls 
the Act, m so far as it 


itself dearly authorises the issue of a notification with 
retrospective effect, it run 1 
notification is forbidden, 
tive notification (i e ,) a n 

for the commencement of iul nu uiuu man me nave 

of the notification itself, is issued, 

notification need not be rejected as 

Court can sever it and give effect to it 

of the notification on the ground that 

to the public until the latter date ‘ 

//) G P Stewart v 3rojendR; 

184 I 0.689 = 12 RC 271 = 2FedLJ ■ 

C9 OL J 673 = 43 OWN I 

A.IR 1939 Cal v*o , 

■Constitution Act — Legislative powers of Central 

and Proituctol Legislatures — Taxation Act of Province 
affecting Central Legislation — Validity— If ultra vires 
—Tests to determine — Considerations for Court — [ 


Canada, and imposing upjn eveiy liana an annual 
,j . •- - - — payable under any other Act 

■nifties for default in payment 
re merely “part of a legisla- 
, iperation within the Province 

nt fhnse hsnkinp institutions which had been ratl r A 


Attorney -General of Canada 1939 AC ll7» 
180 1 0 807=11 RPC 189=1939 MWN 112 = 
AIR 1939 PC 53(P0). 

- —Directory or mandatory— Test— Section loyrd-J 

— — * - j f/t'id. 

■ . iecau«e Imperative 

• disregard of its 

. • • ■ « aid. It is the duty 
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■ ' ~ »»bay v Cent 


39 ITR 293= 


question whether the terms of a statute are to be regard 
ed as imperative or directory only turns upon a correct 
appreciation of the scope of the Act it'elf, and is not to 
be controlled by the consideration whether substantial 
injury has or has not resulted ( Leach C J end 
Krtshnastoamt At y an gar, /) MaNICKAVaSaKA 
ThkVAU v CHIDAMBARAM PlLLAI 60 L W 886 = 
(1939) 2MLJ 928 

1 Duty of Court 

A Court mn«t interpret the law as it finds it without 
adding to or taking away from the express provisions of 
the statute even if the express language of the statute 
leads to anomalous results {Alawal A i shore CJ 
Ranjitmat and SnAhdtonaratn //) RUGHNATH v 
FATEHSINGH 1939 MLR 21(C) 

■ •• Duty of Court— Expounding of Act 

The business of a Court of construction is not to im 
prove upon the words of an enactment but to expound 
them The question is not what the Legislature meant, | 
but what its language means, that is what the Act has i 
said that it meant (Medhaven Nair and AMu> Rah I 
man //) SECRETARY Oi STATE FOR INDIA v 
ARUNACHALA MUDAUAR 1939 MW JT 646 — 

ILE (1939) Mad 1017-60 LW 486 = 
AIR 1939 Mad 711=(1939) 2 ML J 23 
•Duty of Court— Plant provision of law 
It is not the functions of Courts to make alterations in 
the terminology of the plain provision of law as in that 
case they would not be interpreting but making law 
{Slone, C J and Ml yogi J ) ALL INDIA RAILWAY 
MEN’S BENEFITS FUND LTD V RaMCHAND HeMRAJ 
ILE (1939) Nag 357 = 1939 N L J 238 = 
A IE 1939 Nag 179 

D uty of Court — IVordt flam — Ascertainment of 
intention — Propriety , 

Where the meaning of the words of a «ection of a 1 


A I.E 1939 Sind 293 

— — ■ Fiscal Act — Strict construction — Construction 
in favour of subject 

Per Iqbal Ahmad, J —Statutes which authorize 
the imposition of taxes on or the levy of fees 
from the public mu't always be strictly construed 
and unless a subordinate Legislature or a Statu 
[ tory body is in expiess and unambiguous terms 
given authority by a competent Legislature to impose 
taxes or to levy fees such authority must be denied to it 
In other words an authority to impose a tax or to levy 
I fees cannot be deduced from provisions of doubtfal im 
I port and when the words used in a statute are capable 
of two interpretations one in favour of (he taxing 
authority and the other in favour of the subject the 
latter interpretation mu«t hold the field The rea'on for 
these rules is that it is opposed to the well-recognized 
conceptions governing a progressive state of society to 
permit sta utory bodies to assume by inference from the 
words of an enactment the authority to impose taxes or 
to levy fees, as nothing is more liable to abuse than such 
supposed authority {Iqbal Ahmad Allscp and 
Mohammad Ismail JJ) MEW A RAM v MUNICIPAL 

Board Muttra 18310 1 = 12EA 76- 

1939 A L J 500=1939 0 LE 445 = 
1939 A WE (H C)525= 
A I E 1939 All 466 (F B ) 

— I orfeiture clause— Right to invoke— Burden of 
proof Alberta Intestate Succession Act 1928 Cap 1 7 
—British Columbia Administration Act 1925, Cap 2 
S 127 (1 )— Construction 

V here a party asks the Court to invoke and apply a 
statutory forfeiture it is for him to prove the facts 
necessary to establish the statutory forfeiture Under 
the provisions of S 19 {1) of the Alberta Intestate 
Succession Act, Cap J7 which is in identical terms with 
S 127(1) of the Administration Act, British Columbia 
ate of affairs existing at the 
• >>■»« *" R* dererl The 


lusband the section wifi not 
nder the statute cannot be in 
) Michel Burns t Mabel 
911 C 993 = 11 EFC 276- 
1939 MWN 241 (PC) 


appeal j 

An enabling section which confers additional rights j 
in certain ca»es cannot be read as taking away rights 
which have already been expressly c 
when they are 'uch valuable and 
those of appeal {Stone, C J an 
ISHAK v KUNJBIHARI SINGH 
' • Erplonation to section 

An explanation does not enlarge the scope of the 
original section that ills supposed to explain {Teh ^ 
C hand and Dahp Singh, J/) KlSHAN SlNGU_P \ 


• Lener ai ana specific proem one — Exclusion of 
general by specific provision 

Where a statute by an express article deals with a 
must prevail over the general 
J) SHRIDHAR Mahadeo 
• -• 41 Born L E 1223 

the words — Rule of ejusdem 

generis 

In construing a statute, the usual rules of construction 
must be applied unless there is something to suggest the 
contrary When therefore general words follow parti 
■ c J * *-» » — •», they must 


the specific 
tricted to the 
of etstsiem 
Ramdayal 


tsrc 128- 
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12 R N. 43 (2)® 1939 N.L J. 228= 
A I.R. 1939 Nag. 186 (P.B.) 
— C tteral fn ua pie— Construction at to destroy 

ext si i ng rights —When can be adopted. 


Her nor. cut consiru'tton — Different i tstutei. 

If two different statutes allow different authorities to 
fotbid certain acts for different purposes the provisions 
of the tw u statutes are not necessarily inconsistent though 
there might be an inconsistency if the statutes allowed 
different authorities positively to permit certain acts. 
{Iqbal Ahmad, AH sop and Mohammad ftmatl, JJ.) 

Mew a Ram « Municipal board, Muttra. 

183 I C. 1 = 12 R A 76 - 1939 AWE (H.C ) 625 = 
1939 OIR 415=1939 AL J 600 = 
AIR 1939 All 466 (r B ; 
// f.i.'i rt * r — Mature of— Reference to 

The preamble of a statute has always been regarded 
as a good means of finding out it* meaning and the 
headings prefixed to the section* or Eets of sections in 
statute are regarded as preamble to tbo«e sections and 
therefore a «afe go 
the headings or Mil 
extend the scope of 
i* free from ambigu 
Savitri Devi » 

IX It (19391 A 275-182 1 0 84 = URA.645= 
1939 AL J 71 = 1939 A _WR(H 0.)121= 


41 C.W N. 11 

- Income tax Acts — English decisions — Value of 
A Court mu«t interpret ihe relevant Sections of the 


1939 I TR 452 = 1939 ALJ 631= , 
1939 A.W B(HC' 664= A I R 1939 All 693 

Intention of Legislature — Enquiry into — Duty 

ol Court , 

It is one of the established canons of interpretation 
that where the words of a statute are plain and clear, 
and admit of but one meaning, it is not open to the ' 


Intention of legislature— Words precise and 

unambiguous — Rule of eenstruefion 
If the word" of a statute are themselves precise and | 
unambiguous, then no more can be necessary to expound , 
those words in their ordinary natural sense. The words j 
themselves alone do in such a ca«e best declare the inten- 
tion of the law giver ( Abdul Cham and A’ageswara | 
Y. D *939—44 


INTERPRETATION OP STATUTES. 

Iyer, JJ.) NAGAMMA V FUTTANARASAPPA 

17 Mrs L J. 376 - 44 Mys. H.C R. 392. 
Jurtsdt etion — Ci t il Court— Ex. lust on. 

It is a settled rule of construction of statutes that 
i the usual juusdic- 
strictly construed 
■> ■ icial Receiver, 

■ R 1939 Lab 237. 
•ts — Ouster of — Act 
• special remedy— 

Remedy of suit — Bar of. 

Wheie by statute powers have been given to any 
person for a public purpose, by which powers an Indivi- 
dual may receive injury, if the mode of redressing the 
injury is pointed out by the statute, the ordinary juris- 
diction of v ml Courts is ousted. The exclusion of the 
Civil Courts’ jurisdiction by the creation of a special 
machinery before a special tribunal need not b< express 
but may be by necessary implication ( Wadsworth /.) 

SUBBAVYA V. THIPPA ReDDI. 60 L.W 364 = 

1939 M.W N. 907 = A,I R 1932 Mad 967 = 
(1939) 2 M.L J 604. 

Language not clear. 

Although the language of a statute is the first test 
for its interpretation there are other equally important 
tests when the language is not clear and unambiguous, 

* * — - . possible In 

uch appears to 
ce and justice’ 
and Blacker, 
80 I C 835 = 

URL 721 = 40 CrLJ. 497=41 PLR 137 = 
AIR 1939 Lah. 8UFB) 


ver! A mVvla!*41 P L rV 128 = A £r! 1939 Lah237, 

Meaning of words — Ejusdem generis rule. 

The words in a statute are prims facie to be taken in 
their usual sense unle-s the reasonable interpretation of 
the statute requires them to be used in a sense limited 
to things ejusdem generis with those which have been 
'pecifically mentioned before The meaning of the 
- - J ' 1 ' * sought in the 

mstituent parts 
fry orMie entire 
ison underlying 

, , gislature in the 

construction of a statute by reference to the specific 
words used to indicate the intention If specific words 
or phrases were used, followed by the most comprehen- 
sive or largest term, the Court may, if the intention is 
dear in the construction of the widest expression, restrict 
its operation lo cairyoutthe primary object In other 
words the Court will cortrol the meaning of largest 
term by reference to the context That principle woald. 


When a phra*e has been first introduced and then 
de6ned, ihe definition pnma facte must entirely deter, 
mine the application of the phrase; but the definition 
mu*t itself be interpreted before it is applied, and inter, 
preted. in ca*e of doubt, in a *en-e appropriate to the 
phrase defined and to the general purpose of the 
enactment {Sir George Ranh m.) Cadija Umma t. 
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INTERPRETATION OF STATUTES 
DONMaMSAPPU 1939 A C 136=180 1 c 971 = 
11EPC 204 = A I R 1939 PC 63 (P C ) 

■ -Meaning of words — Two expressions used tn Act 

—If to be construed as having same meaning or distinct 
meanings 

Prtma facte when two expressions, are used in an 
Act of Parliament the Court ought to assume that they 
are intended to bear distinct meanings but on the other 
hand, it may appear from the context that the two 
expressions are used interchangeaoly and are not intend 
ed to have a different meaning ( Beaumont C /) 

Borough Municipality of ahmedabad v 
Ahmedabmi Manufacturing and Calico print- 
ing Co , Ltd 41 Eom LB 1015 = 

AIR 1939 Bom 478 

1 ■ Objects and reasons 

It is a fundamental pnncipl" of the interpretation of 
Statutes that if they are capable of an interpretation as 
they stand the objects and reasons for which they were 
passed must not be considered ( Almond J C) DiL ! 
Jan*- Municipal Committee Peshawar 
18410 16-12 R Pesh 24=40 Or L J 851(1) = 
AIR 1939 Pesh 40 

'Obtccts and reasons — -Reference to — If justified 

While interpreting a statute, it is not permi sible to 
make reference to Statement of Obj-cts and Reasons 


Penal Act— Strict Construction 

A section c r 
person the b 
construed str 
Emperor v ■ 

40 Ct LI 

Penal 

adopt tnterpr 

When there - w ■. « u m .* u„ «. v c 

tations of a penal and fiscal prov sion in a statute it is j 
doubly the duty of the Court to adopt the interpretation j 
more favourable to the subject (Retll\, CJ and i 
Skankaranara\ana Rao J'i RAMIAH v The MYSORE 

City Municipality 

17 Mys LJ 6 = 43 Mys HOB 592 ' 
'Penal Statute — Prist i pits of construction I 


within it in expre.s language ( Leach , 

Somayya /) RATHNAMMAL » SECR 

State for India (1939) M\v is 

50 L W S00=AIR 1939 Mad 963- 
(1939) 2MLJ 380 

—Permissive provision — Statutory power — Exercise 

of 

Where the authority to do certain act given by the 
Legislature is purely p“rmis'ive and not imperative the 
Legislature must be held to have intended that the etecu 
tion of the work permitted must be done in such a way 


INTERPRETATION OP STATUTES 

- — Plain meaning — Anomalies— Interpretation to 
give effect to intention— Permissibility 

It is no doubt one of the recognized canons of inter 
pretation that the words used in a statute should be 
given their plain and ordinary meaning But if such a 
method of interpretation results in manifest anomalies 
and ts calculated to defeat the object with which the 
statute was passed it is open to the Courts to so inter 
pret the words used as to give effect to the intertion of 
the Legislature (Iqbal Ahmad J ) MaDHO PrASaD 
v MAKHAN LAL 182 IC 325=11 R A 652 = 
1939 A L J 249=1939 A W R (H C ) 179= 
1939 RD 119-AIR 1939 All 328 
• Plain meaning of words — Duty of Court to give 
effect to 

Where the words of a section in a statute are plain 
the Court must give effect to them, and is not justified 
in depriving the words of their only proper meaning in 
order to give effect to some intention which the Court 
imputes to the Leg slature from other provisions of 
the Act Such a course can only be justified where a 
literal construction of the section is inconsistent with the 
meaning of the statute as a whole ( Beaumont, C J 
and Sen, J ) REVAPPA v BALU SEDDAPPA 

ILR (1939) Bom 104 = 179 1 0 832= 
11 RB 267 = 40 Bom LR 1276= 
1939 BoiD 61 

ay be withheld 
ion of 

rued as not to 
n/erred by the 
If the words 

| of a statute confer a power, they are not to be withheld 


mittee — Previous legislative practice — Reference to— 
Permissibility See GOVERNMENT OF INDIA ACT 
(1935 > 1939 PCR 18-AIR 1939 F C 1 = 

(1939) MLJ (Sapp ) 1 

~ ■ — 'Repugnancy — Duty of Court t to avoid 

It is a recognised principle that where one construction 
of an enactment will be in accordance with the existing 
enactments and another construction will be repugnant 
to them, the Courts will where possible adopt that 
repugnancy (Rowland and 

‘ " i am mad Yunus cham- 

8 Pat 141=179 1 0 549 = 

’ P 382=1938 P WN 816= 
I 875 AIR 1939 Pat 49 

Retrospective effe t — Amending Act shortening 

period of limitation for suit — If retrospective Str 
Bihar Tenancy act (as amfndfd in 1934) S 184 
AND SCH II (2) (6) (u) 1938 P W N 975= 

20PatLT 38 

• ■ 1 Retrospective operation 

No statute can be construed to have a retrospective 
I operation unless such a construction appears very clearly 
*■ ’rms of the Act or arises by ne-'essary and dis 
plication Retrosp»clive operation is not to be 
i a statute so as to impair an existing right or 
in otherwise than as regards matter of proce 
less that effect cannot be avoided without doing 
to the language of the enactment If the 



693 INDIAN DECISIONS. 694 


INTERPRETATION OF STATUTES, 
enactment is expressed in language which |« fairly cap- 


l kin it i n l am — Amendment o f plaint to include — Duty 
cf plaintiff t a afply for. 

Where the law is altered daring the penden*y of an 
action, the ngh'sof the parties are decided according to 
the law as it existed when the action was commenced. 
A plaintiff is not boond to ask for an amendment of his 
plaint so as to include a new ground of claim arising ont 
the change in law pending the suit, because omission to 
do so will not debar the plaintiff from instituting a fresh 
suit on a new cause of action which is for the first time 
conceded to the plaintiff by the chs ' ' 1 

Ckim and A'agenoaro Iyer , _ *■ , 

PUTTANARASAPPA. . " 

4 ■*. . 

— — — RrtrospeeUte operation — Ru, 

It » a well-recognised rule that 
construed to have a retrospective < 
a construction appears very clearly in the terms of the I 
Act. or arises by necessary and distinct implication. A 
retrospective operation should not be given to a statute 
so as to impair an existing right or obligation, otherwise 
than as regards matters of procedure, unless that effect 


JAMADAR. 

The general principle is that where new tribunals are 
ew Acts, 

arted or 
Judges 
estgnata 

and not as Courts. {Dints, J, C and Mehta, /.) 
mikza Adam khan v Karachi Municipal 
Corporation ILE 1939 Kar. 131 = 

182 I 0. 283 *= 12 E.S 6 = A IE 1939 Sind 165. 

Words judicially interpreted — Re-enactment of 

statute retaining tame -words — Inference of acceptance 
by Legislature of /udietal construction 
IV here a certain interpretation has been put on certain 
words in a statute by the Courts, and the Legislature in 
re enacting the statute retaining those words in the new 


’ • A.I.E. 1939 Bom. 221. 

Wordr judicially interpreted by Court i in parti 

cular manner — Re enactment in same form-inference 
— Change in law — Pcr.oers of Court. 

Where Courts have consistently interpreted the law lit 


attaches a new liability in respect of transactions or 
considerati rns already past, mus* ^ — —• * - * -* 
respect to the Legislature, to be 
retrospective operation ( Abdul 
Iyer, JJ ) NAGAMMA v PUTT ■ 

17 Mys Ii J 376 = 

• " Similar Acts — Construction of one by language 
of ether. 

It is true that the rule as to the exposition of one Act 
by the language o' 
different statutes 
different times 
subject, e C , tran^ 

purpo'e. it would not be improper to refpr to the differ 
ence observed by the Legislature in the use of similar 
expressions {Wanoodew and 
iTt VPT-A 1 

18210 779 = 12 EB 


J the -ame form it must be taken that the Legislature in- 
‘‘ J *“ *w ‘ ’ hat wav. {Leach, C-J- 

/ami Atyyangar, JJ.) 
votiiiyur v Western 
* LB (1939) Mad. 666 = 

‘ !« 1939 MW N. 370“ 

49 LW 503=A.IB 1939 Mad. 431“ 
(1939)1 ME J. 588 (FB). 
[ IRRIGATION AUTHORITY —Rights of— Construc- 
ts - Duty to take precautions to pretent 
r—Extcnt of —Liability for damage. 

water in an ag r n.ul*ural tank is a 
iwful user and is not actionable for 
I damage in the absence of negligence But a aamiodar 
I or Government cannot be held entitled to construct new 


Similar Act i — Question of ultra vires of Act — 

Dcctliom under one Act — Rilevancy in construing 
another Act not in pari materia 

In constitutional ca'es and in all questions of ultra 
vires, the Court is not entitled to stray beyond the limits 
of the matter under discussion, nor lay down any general 
rule of construction of the Act It is best not to widen 


I interests of irrigation facilities generally to tale such 
I reasonable precaution' as are obviou'lj necessary to 
prevent damage toothers This is not to say that the 
irrigation authority is prima facte liable for be conse- 
quence of any escape of water from an irrigation tank 
owing to an act of God or to -ome unforeseen ard im- 
probable rush of water but there is a duty to provide 


JAINS See HINDU Law and CUSTOM 
JAMADAE — Appointment of — Rogers 
Commissioner — Appeal 


of Deputy 
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JAMMU AND KASHMIR HIGH COURT 
to consideration Although there is no appeal against 
an order appointing a jamadar, If a person who has a 
reasonable title to be considered is left oat of considera- 
tion, it is the duty of the authority ultimately responsx 
b!e to Government for the contentment of the service in 
question to exercise the authority in «uch a way as to 
ensure that all who are entitled thereto, receive reason 
able hearing ( Garbctt F C) Sardar Ahmad z 
Ahmad At! 18 Bah L T 53 

JAMMU AND KASHMIR HIGH COURT — Order 
No 1 of 1928 Far a 7 (b ) — Decision of Revenue Com 
tnisstoner— Revision 

Para 7 (J) of Order Ao 1 of 1928 deals with appeals 
* * ** ''ommissioner It 

competent to the 
nst >he decisions 
/ Qayoom C J 

41 P LB J and K 61 
JAMMU AND KASHMIR LIMITATION REGU 
LATION, Alt 60 —Applicability— Recovery of 
advance pul for supply of goods 


years from the time when the goods had to be delivered 
( Abdul Qayoom C /) ASHUR BVT v QADIR WAGE 
SUBHAN WAGE 41 P L R J & K 67 j 

JAMMU AND KASHMIR NEGOTIABLE 
INSTRUMENTS REGULATION Ss 64 and 69- 
Pronott dsstgnattng city at large as pi set of payment \ 


S G9— Pronote— Presentment at specified place 

—Necessity for 

The specified place referred to in S 69 of the Negoti 
able Instruments Regulation should be a place where the | 


pos*«es‘ion of the pronote by the promisee at that place 
would be suffivnl (JVasir, J ) HARI Singh r 
Charag DlN 41 P LR J ft K 9 

.. -3 76(C ) — presentment of pronote — Ifaimr 
Any a t or conduct of the maker of a pronote which | 
is likely to produce in the mind of the holder an irnpres 
«lon that the note need not be presented is sufficient j 
to dispense w ith the necessity ot pre*entment against 
such parly (A ftehlu and IVasir J A) MaHindaR 

■■ ■ 1QISTEB, 

1 published 

under one 
n the habit 


JURISDICTION 

our ( Abdul Qayoom C /) PlR USAF SHAH v MAMA 
Kachru 41 P LR J and K 47. 

JAMMU AND KASHMIR WASIDARI RULES, 
S 35 — Transfer by IVastdar — Prtuout sanction of 
Ruler — If necessary 

In the old rules it was clearly mentioned that pre- 
vious sanction of the Ruler would be necessary before 
any transfer could be made by the Wasidar but in the 
subsequent rules sanctioned in Samvat 1976 the word 

* previous was omitted from S 35 of the Wasidan 

Rules, and so the permission for transfer could now be 
obtained at a Subsequent stage also {Abdul Qayoom 
C J and IVaur, J) BHAGaI RADHA MSHAN v 
Lloyds Bank Srinagar 41 PLR J & K 89 
JUDICIAL COMMITTEE RULES (1925)-Order 
in Council 1920 R 9 — Applicability to appeals to 
Federal Court See C P CODE (AS AMENDED IN 
1920) 0,45 R 7 (l) as applied to Federal 
court appeals 1939 P W N 807 (F B ). 

JURISDICTION See also ( 1) C P CODE S 9 AND 

S H5 

(2) letters patent 

Absence of 

Civil and Criminal Courts 

Civil and Revenue Courts 

Fornm of trial 

Inherent— Lack of 

Irregularity In the exercise of 

Separate and Independent causes of action 

-A* since of — Decree for dissolution of Hindu 

marriage — Decree based on erroneous view of law — If 
nullity 

* J ‘ r ‘ " passed 

juris- 
nn it, 
sron is 
ecome 
way 
stands 
■ ertta, 

Jj ) HAR1PADA ROY V KRISHNA HENODR ROY 

183 I C 137 = 12 RC 146 = 69 CL J 367= 

43 OWN 659-AIR 1939 Cal 430 
Civil and Criminal Courts— Avoidance ol con 

* ' ' ” and Criminal Court — 

1 ad indicated on fully by 

mat prosecution in respect 
nattions — Decree of Cttnf 
ion of non eompoundabte 
tion — Relevancy of Civil 

Court's /udgmenf 

IVassoodew, J — The higher grounds of public 
policy undoubtedly necessitate the avoidance of 
conflict of decisions between Criminal and Civil 
Courts established for beneficent and good govern 
ment Generally Criminal Courts should not try 
over again matters which have been thoroughly dealt 
with and finally decided by a Civil Court of Com 
petent jurisdiction There may be rare exceptions to 
this rule founded on the discovery of new, cogent and 
important evidence But o dinanty the principle must 
prevail and it is of the highest 1 nportance and relevancy 
to show to a Ctimtnal Court that the matter which the 
Criminal Court is asked to adjudicate on has already been 
fully dealt with by a Civil Court The grounds of the 
decision of the Civil Court must for that purpose be 
scanned and the judgment of that Court become! rele 
— . j j- . ♦- - Criminal Courts in the exercise 
■ liction should not be permitted to 
he proceedings of Civil Courts for 
policy harmony between thedeel- 
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sions of the two Courts most be secured But when 
there is no teal possibility of con Diet between the prose- 
cation and the Civil Coutt's decree there can be no bar 
of prosecution As a matter of public policy there can 


serve as an effective bar to a prosecution by the Crown, 

Sen, J . — Theie can be no estoppel of a criminal pro 
sedition and no ratification of a criminal offence; and 
however necesvarv and desirable it may be, as a matter 
ol public policy, to prevent conBict between decisions ol 
Civil and Criminal Courts, it is of far greater moment to 
the state that no non-compoundable offence should be 
left unpunished if it is possible to secure evidence to 
prose such offence There can be, besides, no “relating 
bade" in the case of an offence as a result of a Civil 
proceeding which treats the act as the foundation of the 
civil dann. although the Criminal Coutt ought, as a rule, 
to take into consideration the Civil Court’s judgment 
relating to such claim ( Wassoodew and Sen, JJ ) 
Emperor v Kamchandka Rango 

181 LC 870 “11 E B 356-40 Cr bJ 579 = 
41 Bom L E 98=AIR 1939 Bom. 129 
•Cntl and Reienu' Courts — Suit for a mandatory 
and prohibitory injunction by one covenant agtiusl 
another. 

Where the parties are co-tenants in the plots in dis 
pute and are both claiming through the landholder and 
one claims again-t the other a mandatory injunction for 
the removal ot certain constructions and a prohibitory 
injunction restraining him from doing anything which 
would alter the character of the plots tn question, the 
cause of action is the rai'ing of the construction and the 
relief asked for, namely their removal by a mandatory 
injunction can only be effected through the Civil Court. 
So such a salt is cognizable by the Civil Court 
{Coltliter, J) KlRPA SHANKAR LAL v RAJA RAM 
LAL 1939 A.W E (HO) 267=1939 ED 280 = 
A IB 1939 AH 385 
■ Forum of trial — Determination — Allegations in 
plamt— Plea of defendant — If material Set COURT 
FEE— DETERMINATION 182 I C 178 -5 BE 728 
-Inherent lack of jurisdiction and jurisdiction 
dependent on conditions — Distinction — Decree by Court 
without jurisdiction — Validity — Void and voidable 
decree. See Decree— Validity 1939 P W N 631. 
** Irregularity in the exerase of— Want of jurssdic 

Ison — Distinction — Omission to ob/eet at the time — Effect 
—Waiver. 

Fundamentally “peaking, a judgment of a Court with 
out jurisdiction would be a nullity But Courts have 
drawn a distinction between want of jurisdiction and 
irregularity in the assumption and exercise of lurudic 
tion. Although jurisdiction cannot be conferred by 
consent where there is an entire absence of tunsdiction, 
in a case where the Court is competent to entertain the 
suit, if it were competently brought, the defendant may 
be barred by his own conduct from objecting to the 
irregularities in the institution of the suit, unless the 
Judge has no inherent juilsdiction over the subject 
matter of the suit A party who has allowed the Court 
to exercise its jurisdiction in a wrong way cannot after- 
wards turn round and challenge the legality of the pro- 
ceedings in a c»«e where jurisdiction over the “abject 
matter exists Where the defect in jurisdiction arises 
merely by tea ton of an irregularity in the commencement 
ot the proceedings before a Court w hich gets a suit under 


KARACHI CITY MUN. ACT (1933), S 16. 
a wrong order of transfer, and the parties neglect to 
[ question the irregularity and concur in the Court's 
j assumption of jurisdiction, the parties must be held to 
j wane the objection of jurisdiction and cannot be 
-it- .■ a .l- v'ourt’s jurisdiction 

initial procedure 
J have led to the 
A JAM IERAM 

)39) Bom 472= 

' 19S9B0O 485 

I ——Separate and independent causes of action— 
Prayer for tzvo reliefs in same plamt — Court having 
I jurisdiction only in respect of one of them — Effect, 

The mere fact that a plaintiff chose to pray in the 
f same plaint Cot two reliefs, which are based on separate 
independent causes of action in respect of one of which 
alone the Court had jurisdiction cannot confer jurisdic- 
tion on that Court in respect of ihe other. {Sennet and 
Verma, JJ ) ABDUL RAHMAN v SALAMAT ULLAH. 

I.LR (1939) All 1G7—180 I C 409 = 
HR A 457 = 1939 A L J 50= 
1938 A.W R (HC) 873= A IE. 1939 All 163 

KAOHIN HILL TRIBES REGULATION (I OF 

1895), S 9 — Applicability — Accused not a member of 
hill tribe — Application by him for tranifer — Pouters of 
I High Court— Burma ( Frontier Districts ) Criminal 
Justice Regulation, Seh cl. (11) 

| The Kachin Hill Tribes Regulation applies only to 
persons who are members of a hill tribe and not to per- 
sons who. though they happen to be residing in the 
Kachm Hill Tracts, are not members of a hill tribe. 
The Burma (Frontier Districts) Regulation I of 1925 
applies to persons residing in the Kachin Hill Tracts 
I who are not members of a hill tribe Where, therefore, 

I the accused i* not a member of a hill tribe, an applica- 
| tion by him for transfer of the case from the Court of 
the Sessions Judge of the Kachm Hill Tracts, Bhamo, 

I to some other Court outside the District of Bhamo. or 
J to some other Court of competent jurisdiction within 
I that district, must be made to the High Court and not to 
the Commissioner of the Division as ihe High Court 
| appointed under S 9 of the Kachin Hill Tribes Regula- 
tion The third proviso to Cl (11) of the Scnedule in 
i the Burma (Frontier Districts) Regulation does not take 
1 away from the High Court the power to ‘ransfer cases 
I under S 526, Cr P Code (So U and Star go, JJ ) 
Maung B\ Ku v Deputy commissioner, Bhamo. 

1939 Ring LB 614. 
KARACHI CITY MUNICIPAL ACT (XVII OP 
1933), Ss 16 and VJ— Scope— Ju tge of Small Cause 
Court a'tine under — If "Court" or persona designata 
1 — Order by — Reiision — Interference by High Coutt — 

C P. Code, S 115 


Act. which confers upon the Judge certain powers for the 
purpose of any appeal, inquiry or proceeding Such 
conferment would be unnecessary if he were acting as a 
Court and not as a persona ifrstgnata There is no 
reason for pre'uming that the Legislature in enacting 
Ss 16 and 17 departed from the g*nera| principle and 
established practice, whereby matters in dispute in elec 
tion which require prompt disposal are decided by 
I Judges it is true but not by Court* Orders passed by 
. the Judge of the Kara-hi Small Cau-e Court under 
Ss 16 and 17 are therefore not subject to revision b 
, the High Court under S. 115, C. P Code. {Darts 
(C. and Mehta, J) SflRZA ADO! KHAN p KA 
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KARACHI CITY MUN ACT (1933). S. 117. 
MUNICIPAL CORPORATION ILE 1939 Kar. 131 = 
182 I C. 283= 12 RS. 6 = AIR 1939 Sind 165 

— S3 117 and 251 — Construction and scoff — • 

Ramon from order of magistrate tn appeal against 
assessment — Procedure and powers of Court — Tribunal 
—If Court or persona designata — Interference- 
Grounds , 

An application to revise an order of a magistrate 
passed in an appeal against an assessment levied by the 
Karachi corporation lies under S. 117 of the City of 


means a Judge of that Court whereto an application m 
revision lies from the order of ihe Magistrate, whethei 
in Sessions Court jurisdiction or otherwise So far as 
applications in revision against orders passed in appeal 
are concert ed, b 25l applies, and the powers and pro 
ceduie in such proceedings are the powers exeicisable by 
the Court and the procedure provided under the C. P 
Code, S 115, will guide and control the Court 
Therefore it ts only on a question of jurisdiction that 
the Court will interfere under S 117 of the Cily of 
Karachi Municipal Act Where the Magistrate in 
deciding the appeal makes no reference to the evidence 
on the record but relies only upon inspection of the site 
on which the a«essment is levied, he acts with material 
irregularity so as to necessitate interference in revision 
{Dams, JC) BHOJRAJ0 EMPEROR 

ILK (1939) Ear 669 

S 251 — Conduction — ‘ Court of ihe Judicial 

Commissioner of bind” — Meaning of—lf persona desig- 
nata or Court — Powers of revision— Grounds for inter- 
ference See Karachi City Municipal act bs 117 
AND 251 ILR (1939) Kar 669 

KARACHI SMALL CAUSE COURT * ' " 

OR 1929) S 28 — Out re is — Prt net pie of 
Applicability— Goods attached in executioi 
Court — If in cuitodia legts — Landlord's ■ . 
ram for rent. 

English common law process of t 
distraint has been made applicable 
India by statute But when the I , 
old common law process of di« 

Karachi City, it meant to apply it v 
bates and ex eptions, but the st 


L AH H C. RULES AND ORDERS, VOL II OH I 
{Davis, J C. and Tyab/i, /) TOPANDAS v AMMU 
mullah. ILR 1939 Kar. 427 = 181 1 C 391= 
11 RS 220 = A I R 1939 Sind 127. 
KUMAUN — Custom — Applicability of Hindu Law. 
See Hindu law— custom— Kumaun 

1939 A L J 213 
Hissedar — Rights of —Lands actually cultivated 
and lands entered as khudkasht 

If a his»edar brings fallow land under the plough 
and actually cultivates it himself, he would be entitled 
* ** * it, but he can acquire no title 

is not m his actual possession 
ed in his name as Khudkasht. 

■ «M Singh v Deb Ram. 

■ 1 (HC ) 733 = 1939 RD 579 = 
J. 1053 = A I R 1939 All 761 
—Status and rights of 
are representatives of old pro- 
prietors who hold the entire area of the village in Virtue 
of having firs! reclaimed it iiam waste They are in all 
respects equal to proprietors except that they cannot 
sell the holding and p*y in addition to the revenue a 
small sum known as Mahkana The proprietors have 
no right to interfere wuh them or their lands and on 
the death of any one of them without direct heirs, the 
lapsed holding reverts to the whole community of Khae 
kars and not to the hissedar or proprietor ( Ismail , J,y 
PANCHAM SINGH v. Deb RAM. 

1939 A W R (HC) 733= 1939 R D 679 = 
1939 ALJ 1053-AIR 1939 All 751. 

V tllage papers — Value 

The village records in Kumaun garhwal are not 
always reliable documents and they could not be given 
such weight o' presumption as attaches to the regularly 
revised and checked village papers in tha plains. 
{Ismail, J ) pANCHAM SlNGH t> DEB Ram 

1939 AWE (HC) 733 = 1939 R D 579 = 
1939 Alt J 1053= AIR 1939 All 761. 
KUMAUN RULES AND ORDERS R 14— 
Applicability-Suit affecting validity of the grant in 


Court by the section are also very wide Ihe term | of hfuidator. 

'owner* therefore cannot be •tnctly construed and may It is clear from R. 68 o! the Lahore High Court s 
Include a legal owner as well as an equitable owner, ! Rules and Order*, Vol. II, Chap. I, that the Uqul- 
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LAH. H C. RULES & ORDERS, VOL V. CH- 3 E 
dator cannot consider the matter of comprom' 
the point of view of pity or mercy He men r. 
a case that the compromise will be beneficia 
company (r g.) that there is a contested clair 
the compromise is entered into, the payment 
made very mnch sooner than if the claim 
or on similar grounds. It would be 
liquidator is satisfied that the whole ami 
be paid by the debtor, for him to file 
contemplated by It. 68. {Voung. C.J.) 
t. Official Liquid ator, Peoples Bank of nor 
thern India. Ltd {In liquidation) Lahore 

ILK. (1939) Lab 324^41 RLE 737 = 
1939 Comp C. 307 = AI.R 1939 Lab. 497. 

Vol. V. Chapter 3-B, E 1 (U)— Appeal 

before Single Judge — Reference of point of law to 
Division Bench — Power to refer after deciding part of 
appeal. St* PRACTICE— HIGH COURT 

41 P. L E. 261 

Ch SE.Vol V, E. 1 (11 Question of law - 


LAND ACQUISITION ACT (1891), S. 11. 


OF STATE 5 B R 980= 12 E.P.C 71= 

1939 0 A 709=20 P IT. 739 = 1939 ALJ 859 = 
44 OWN 5=70 C LJ. 334 = 183 I C 328 = 
1939 A W.K (P C.) 166 = 1939 OWN. 760 = 
1939 OLE. 541 =50 L W. 406 = 
AIR 1939 PC 235= (1939) 2 M.L J 722 (P C ). 
— — S 6 (3 ) — Declaration under— Conclutne char- 
acter of — Limit t — Parties aw ire of purpose of acquisi- 
tion — Defective declaration t/ can tiliate acquisition 
pro.eedmgs. 

A #Wliration under <5 Afltnf the T and Arnn.vit.An 


01)011 11 guing. 

A judgment dictated in open Court can be recon si 
dered by the Judge before it Is corrected and signed 
{Slump, /) Municipal Committee. Delhi v 
MOHAMMAD ASKRI 41 P L E 472 = 

A.IE 1939 Lah 546 
LAMBABDAE — Appointment — * Pule of primo 
gemture — Neglect of duty by father— If disqualifies 
ion. 


oSences involve grave moral turpitude and the son IS 
ander the inescapable influence 0/ the father, should the 
son be excluded. ( Garbett , F C ) Jai Singh v 
ranjit Sinch 18 Lah L T 43 

Appointment of — Primogeniture — Rule of. 

If a lambardar resigns h.s post, the Revenue autho 
nties cannot appoint in his place any candidate they 
might choose to select from his family They can 
appoint only a person who has a right to succeed under 
the rule of primogeniture, and if he is a , minor, they 
must appoint a sarbrah on his behalf (Garnett, PC) 
Haq Nawaz v. Waryam Khan. 18 Lah LT 56 

If entitled to receive capital money in Land 

Acquisition ease. 

In a Land Acquisition case a Lambardar would not 
be entitled to receive capital money urtue officii nor 


pany, if this is not stated. But where the parties are 
fully aware of the purpose for which the acquisition is 
made, a defect in the declaration will not vitiate the 
acquisition proceedings. ( Colli stcr and Batpat, //.) 
Kadhaswami Satsang Sabha v Tara Chand. 

181 1 C. 293 = 12 E A 208 = 1939 ALJ 757= 
1939 A W E (H C ; 436= A LB 1939 All. 557. 
S 9 — Sufficient notice but not special notice — 


in the property sought to 
ent notice of the intended 
• the absence of a special 
complaint ( Harries and 

Ahxra, JJ ) NELKE1AKY UF STATE v KARIM BUX. 

1801 C 882 = 11 E A 621=1939 ALJ 85= 
1938 A WR (H C)833 = A IE 1939 All 130. 

Sail and 18— Ateard — Procedure to be adopted 

— Compensation and apportionment — Dissatisfied claim- 
ant — Remedy 

According to the terms of S. 11 and the succeeding 
sections of the Land Acquisition Act, it is clear that the 
Collector mu't, w hen he makes his award, take into 
account the interest of all parties assess the total 
amouut of compensation and apportion it as between the 
claimants A series of awards m respect of the same 
property is not contemplated by the Act If a person 
interested is not given anjihing by the apportionment, 
his remedy is to claim a reference challenging the award 
and not to ask for another award in his favour. 



«* pend - 
'emend 
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LAND ACQUISITION ACT (1894), S IB 

Although the Collector, after he has made his award 
under S II of the Land Acquisition Act is not com 
petent to amend it or make a supplementary award, 
except m cases of clerical errors or other mistakes or 
omissions apparent on the face of the records he is not 
in any way incompetent to enter into a compromise with i 
the claimants who have got a reference under S 18, | 
Land Acquisition Act and pay them an extra sum of 
money on the basis of such settlement on condition of j 
their withdrawing the reference An entry of such an 
order for payment in the award statement kept in Form 
A prescribed in Appendix 7 of the Civil Accounts Code 
does not amount to an amendment of the award itself 
The award statement is, therefore, not inadmissible in 
evidence (Muiherrea and Roxburgh, JJ) PROVINCE 
of Bengal v Satish Chandra De 

43CWK 1185 
■S3 15, 23 and 24— ‘Land s potential it y — A ‘sent 
mini — Principle — Acquiring authority only possible 
purchaser 

Even where the only possible purchaser of the land s 


■would ascertain it in a case where there are several possi 
ble purchasers and that he is no more confined to award 
mg the landVporamboke value ti /"* value of similar 
lands without its potentialities, in the former case than 
he is in the latter ( Lord Romer ) VyRICHERLA 
Narayana Gajapatiraju Bahadur Garu v the 


41 Bom L R 725 = 43 OWN 557 = 
1939 MWN 708 = 1939 AC 302 = 18110 230 = 
20 Pat L T 381 = 1939 OWN 480= 
1939 OLE 303= A IB 1939 PC 98= 
(1939) 2 M L J 46 (PC) 
— 5 18— Applicability — Property in possession of 
tenant — Claim for compensation — Award in favour of I 
owner without any reference to the tenant's claim — Ob 
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LAND ACQUISITION ACT (1894), S 24 
proper interpretation of the proviso to S 50 (2) is that 
it relates only to that sub section and makes n clear that 
a company or local authority has not been granted a 
power to demand a reference as to compensa ton, by 
virtue of the power given therein to appear and adduce 
evidence before the Collector or Court on the subject It 
does not, therefore take away the rights which the com 
pany or the local authority might enjoy as claimants or 
persons interested under i> 18 of the Act ( IfuAkerjea 
and Roxburgh, JJ ) COMILLA ELECTRIC SUPPLY, 
ltd v East Bengal Dank ltd 

ILK (1939) 2 Cal 401=430 WN 973 = 

A I E 1939 Cal 669 

S 18 (1) (2)— Requirements as to obieetsons — 

‘Grounds , meaning of 

The Land Acquisition Act by S 16 does not require 
particulars to be given It requires only the grounds of 
. the objection to be given and by grounds is meant 
such of the four grounds mentioned in S, 18(1) as are 
relied upon ( Lord Porter ) BHAGWATI t RAM 
Kali 66 I A 145 = 1 LE (1939) All 460 = 

1 * “ ' 1110 211 = 

■ WN 677 = 

‘ - • - WN 643 = 

• . tLT 523 = 

\ ■ " ■ ■ * LE 638 = 

1939 MWN 894-41 Bom LE 1028- 
1939 A WE (PC) 68=A I E 1939 P O 133= 
(1939) 2 ML J 98 (PC) 

S 23 —Compensation for building apart from 

tile — Valuation — Method to be adopted 
Where the subject to be valued for purposes of com 
jjensation is a building apart from the site the value of 
the building has to be fixed by ascertaining the cost of 
reproducing the building at the present time and then 
allowing for depreciation in consideration of the age of 
the building and for the costs of such repairs as might 


A I R 1939 P C 235=(1939) 2 M L J 722 (P C ) 

S 23 — 'Market value —Meaning of 

in S 23 of the Land 


ir v Revenue Divi 

M 

B (1939) Mad 532= 
601 = 18110 230 = 
381 = 11 RPC 231= 
= 1939 OLE 303= 
AWE (PC) 82= 


Ss 18 and 60 (2) proviso — 'Person interested" • > * 

—Comp my on whose behalf lan i is acquired •'Whether 

entitled to demand reference . i>u 1 A . 11 im v*' C 

A company or local authority on whose behalf land is S 24 (5) — Meaning of 

being acquired is a person Interested*’ within the Snb-S 5 of S 24 of the Land Acquisition Act means 
meaning of S 3 (A) of the Land Acquisition Act if it no more than this that in valuing the land acquired, 
has an interest In the lands that are the 'object of on the date of the notification under S 4 (l)of the Act 
acquisition and It has, therefore a right to demand a It must be valued as it then stood, and not as it would 
reference under S 18 of the Act This right Is not stand when the land had been acquired and used for the 
taken away by the proviso to S 50 (2) of the Act The purpose for which it was acquired But it does not 
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LAND ACQUISITION ACT (1894), S. 30. 


LAND IMPR LOANS ACT (1883), S. 7. 

mean that the possibility that a particular purchaser of I See Land ACQUISITION ACT, Ss 18 AND 50 (2) 
land will give a bigbtr pnc* /or it by reason ol Us poa ( PHOT ISO. 43 C W N 973. 

sessing a special adaptability must be disregarded merely S 51— Order relating to distribution of compen- 

because the land will be more valuable in his hands I satton money — Appeal 

when he exploits that adaptibility than it would be if | There is nothing to exclude an appeal from an order 
***■ - *“■ *■ — J - -* J -- -*• • — *“ the distribution of compensation money 

■ • ■ • ' ■ ' • Civil Procedure Code (Davis, J C. and 

■ ■ ■ ■ * " ■ 1 Fateh Mahommed v Thahiomal, 

•' '■ * I.LE (1939) Ear 152 -1801 C 681= 

’ " 11 R S 191-AIR 1939 Sind 66. 

LAND IMPROVEMENTS LOANS ACT (XIX OF 
1883), S 4 — Applicability — Impmements already 
effected before grant of loan — Advances — Right to prio- 
rity — Agriculturists’ Loans Ait, S 4 

The words of S, 4 of ihe Land Improvements Loans 
Act ate unambiguous and can only be held to apply to 
improvements which have not been effected at the time 

•*— * — * — * — nnot be held to apply 

been carried out at 
Therefore the Gov- 
pnonty in respect of 
advances applied for and made after the improvements 
were carried out with funds belonging to a private in- 
dividual. A comparison of S 4 of the Land Improve- 
ments Loans Act and S 4 of the Agriculturists' Loans 
‘ ’ would be granted under 

Act it would not be 
' Loans Act. ( Mad ha • 
jj ) Secretary of 

State for Ini'M t arunachala Mudauar 

ILK (1939) Mad 1017 = 60 LW 486= 
1939 M W N 646 = A I E 1939 Mad 711° 
(1939) 2MLJ. 23. 

S 4 — Applicability— Loan for weeding land and 

for making stone pwement — If comes under Act— 


5BR 601=11 F. PC 231 = 41 PLR 394 = 
50 L.W 1 = 41 Bom LE 725 = 1939 MW. N 703 = 
1939 A 0 302= 181 1 C. 230 = 
1939 A WR (PC )82 = 20Pat LT. 381- 
43CW.N 557=1939 0 LR 303 = 
1939 O.W.N.4SO- AIR 1939 P C 98 = 
(1039) 2 M L.J. 45 (P 0.) 

between Zemin • 

Competency. 

Though a reference to a Subordinate Judge under 
S. 30 of the Land Acquisition Act cannot be called a 
suit, the decision by the Subordinate Judge in the 
matter which involves a depute between a Zemindar 


l I 


AIR 1939 Mad. 716 

S SI (2), Proviso Z— Applicability— Daughters 

of owner elaimmg share in compensation— Collector 
making reference to Court— Daughters and their 
assignees appearing— Assignment by consent recognised 
by Court— Claim o' it-i »»■>»» for 1*1 -r in 

ad/u,tuated upon ■ • ft 1 - . * 

against— Assignees 1 ■ '*•,*••• • . ' 

The principle w .. % 1 • . 1 . , . , • ■ , . 

Ss. 18 and 30, 1 1 \f ’ * • . • 01 , 

parties to procee 1 .. 1 '*r - *, ” •' . a , ( . ■ I 1 ‘ 1 • j 

Tribunals have been constituted under the Act to deal I l AK shman vInkaTESH v Secretary OF Statf, 

* ‘ ' • ' ' R 257 = 

■ ■ »m 183. 

against 

Tribunal under Land Acquisition Act are as much sub I |qq 

ject to the principles of res iiidieata as adjudication by j A loan advanced under the Land Improvement Loans 
Courts undet Cv»s\ PtwctduAt Cade Uyram *.V* ( Act is. subject to ihe proviso 10S 7(0 a hrst charge 
acquisition of some land owned by a person his on t h e j* n d for ihe improvement of which the loan is 
daughters claimed a share in the compensation awarded advanced, and the statutory charge created by S 7 is 
They did not accept the Collector s order as to appor (enforceable against the land even in the hands of a 


rej"Cted. They did not appeal lrom that order 

ider 

nuviso j lu o j. ... 1. — -ww- —ring 

appealed against the order of adjudication of their 
claims the order stood and the assignees had no right to [ 
bring a separate Civil «uit. (Dsvis, J C and A/ihta 

J.) Fateh Mahommed v Thariomal. 

ILIt (1939) Kar 152 = 18010 681 = 
11 RS 191 = A1R 1939 Sind 66 

S. 50(2) proviso— Effect of— Company on whose 

behalf land Is acquired— Right of, to demand reference. 
Y.D, 1939—45 


S 7— Operation of— If affected by Registration 

Act. S 89 See REGISTRATION ACT, S 89 

41 Bom L R. 257. 

S 7 (1) (c) Effect of. 

The effect of S. 7 (l>(e) of the Land Improvement 
Loans Act is to create a charge upon the property lor 
rhe benefit ol which the loan is taken (Surson. F Cf) 
Yeshwant Ganpat KOmti v Bvliram 

1939 N L J 235. 

S 7 {WM- Scope— Xon compliance mth R 12 

of the rules— Effect of 

The non Inclusion of condition 14 of the conditions 
appended to form 1 annexed to the rules under the Land 

/ 
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LANDIMPR LOANS ACT (1883), S 7 
Improvement Loans Act in a bond for a tagavi loan 
under the Act as provided by R 12 of the rules does 
not have the effect of depriving the Collector of the 
power to proceed under S 7 (1) (<) of the Act 
\}Vadto J ) Lakshman venkatesh v Secretary 
OF STATE 18210 635 = 12 B B nc - 

41 Bom L R 257= A IJt 1939 Bom 
— — 1 *S 7 (3 )— Discretion of Collector selecting 
of recovery of loan 

It is clear on a per 0 7 *** *• 1 u 

the intention of the 
tagavi loan should r 
benefit of which the 
S 7 g»' e® the Collec 

the order in which he should resort to the tarious modes 
of recovery permitted by the *ection ( IVaetta J ) 
Lakshman Venkatesh v Secretary of State 
182 I C 635= 12 R B 25 = 41 Bom LB 257 = 
AIR 1939 Bom 183 
LANDLORD AND TENANT See also (1) Lease 
(2) T P Act Ss 105 117 
1 - A hadi — Abandonment of house — Proof of leav 

tng the village tf essential 

In order that the occupier of a house in the Ahadi of 
a village may be held to have abandoned the house it is 
not absolutely necessary to show that he has left ihe 
village {Rennet and Verma JJ ) FATTEH v FIaR 
BiLAS ILK (1939) All 265 = 18410 49- 

12E.A 173-1939 A WE (HC)206 = 
1939 ED 138- 1939 ALJ 104- 
A I R 1939 All 392 

So 

fa 

da ■ 

of such interest or share his residential houses in the 
ahadi do not unless specifically transf rred pass to the 
transferee In the site of such a honse his proprietary 
right is in proportion to ihe share owned by hin in Ihe 
mahal Bat as regards ihe resident al hou e* he is the 
sole proprietor of the same and his proprietary interest 
in the building is in no sense appurtenant to his 
proprietary right as a lammdar in the mahal His 
residential house is a separate unit and in no sense a 


AIR 1939 All 415 (r B ) 

' ' -Abadi — Mortgage hy ryot of house in — Liability 

to ejectment 


LANDLORD AND TENANT 

—Abandonment — Transfer of holding by chandna 

dar— Transferor remaining in possession of one room 
of house on h Id tng with leave and licence of transferee — 
Effect of 

Where a chandnadar has executed a kobala transfer 


nues There is an 
chandnadar and the 
ecover the holding 
sLIMAN BlBI V Md 

1R 1939 Fat 504 
A cquiescence or estoppel — Jf can make g od 
absence of registered instrument for a settlement of 
tenancy 

Where for the valid settlement of tenancy a registered 
deed was necessary as the property was worth more than 
Rs 100 its absence cannot be made good by any ac 
quiescence or estopped on the part of a party ( Dhavlc , 
/) Shiba Prasad Singh v Chamru Pasi 

178 10 362 6BS 89= AIR 1939 Pat 167 

— Adverse possession — Payment of rent to zemindar 
by Person i declared to be sub tenants — If renders thesr 
possession adierse 

Where the relationsh p of the plaint ff and the defen 
dant has been definitely decided judicially and the 
defendants had been declared to be sub tenants they 
must always be sub tenants The fact that by some 
mutual agreement the defendat ts paid the rent of a 


1939 A WR (BE)240 

Agreement conferr ng status of fixed rate tenant 

and agreeing not to eject— Legality— Subsequent appltca 
tion for ejectment — Ma nta nab I ty See AGRA TEN 
ANCY ACT S 79— APPLICABILITY 

1939 A W R (HO) 716 

Co- tenant! — If can relinquish a part of the 

holding 

Unless a holding is d vided up between several co 
in every fart of the 
ot be a valid relin 
ficrg by a co fenanf 
JHACROO PaSI V 
1939 RD 301 = 
A W R (B B ) 257 
nt of rent for conn 

Payment of rent for a considerable period does not 
create a tenancy when the landlord is not Ihe proprietor 
of the land It is only frsma facie evidence of 


"V non If tiling tenants on 
if landlord and tenant— 
•ih cal on 

son chooses lo cultivate 
the latter Jets him do so 
nd tenant is Impliedly 
nly to squatters who cu I- 
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tivate the land themselves It can have no application ~ - Fixed rate tenancy— Acquisition by advent pot- 

to person* whoaie not cultivators and who settle per- | session, tf possible. 

sons on the land as th ■ ' **■ * 1 — j ... r. < . 

tor. {Sen. J ) SRISHt ■ 

LALROV. ' " 


■ ■ Demarcati on 

Referen ce to, if obllg, 


Effect- 


legat remedy open to him and he cannot later on come 
forward and say that he was illegally ejected. {Marsh, 
SM ) Kedar Nath v Raja Birendra Bikram 
Singh 1939 A W R (B R ) 116- 

1939 A L J (Snpp ) 82 
End mint — Heirs of little — Rights 
As sub-tenants are included in the deSnition of non- ! 
occupancy tenants, the interests of non-occupancy 
tenants other than thekadars are heritable. As such 
the heirs of the original lessee can hold on as his heirs 
and could not be ejected as trespassers. {Marsh, S M) 
Salamat uli.ah V Wazir Khan 

1939 A.W Rl.BR) 181 = 1939 R D 415 

Ejectment— Land belonging to several co 

owners— Suit by one co-owner only— Maintainability 
See Co OWNERS— JOINT LAND 


—Eltetment — Non occupancy r 

sng under trespasser — Liability to tf. 


-nts of a fixed rate 
up only if there is 
est, to an outsider 
has lasted longer 
arper , J M.) RaJ 


1 ■ R. (B R ) 124 (2). 

r held advirstly to 

I — tst/ect 

sve* *-«!•» *- - fixed rate 

sh the fixed 
lot beacqui- 
concerned. 

o.u -i— Sluipn, j.cu'.i iu,J Haiiadur 
Singh t. Ram IIarakh 1939 R D 15 - 

1939 A W.R (BE.) 124 (2). 

Forfetturt — B reach of agreement— Undertaking 

to hutld thatched roof with tiles— C oienont not to make 
a chat— Creation of roof mside building under thatched- 
roof — Effect of. 

The defendants who were tenants of the plaintiffs 
executed an agreement in their favour (bat they would 
build a thatched roof with tiles on the hou«e construc- 
ted on (he land leased out to them and would not make 
a chat. The plaintiffs alleged Chat the defendants had 
broken the agreement by constructing a roof inside 
the building and under the tiled and thatched roof and 
claimed an injunction restraining the defendants from 


. r who 

There 
of the 

,JJ ) 

354 

Etectment of recorded tenant — Unrecorded 

tenant, tf bound by that judgment. 

When an unrecorded tenant appeals against an 
ejectment in which recorded tenants were lawfully 


tenant See AGRA TENANCY ACT— LICE* 

193f 


SluiirU uuilUiug 

Held, that as a matter of law, it could not be said 
that the erection of a roof inside the building was 
itself a breach of the agreement between the parties. 
{Wort, J.) Ram I al Sahu v Mt Bibi Zohra 

5BR 785 “182 I C 618-12RP 30- 
AIR 1939 Pat 296. 

Forfeiture — Waiver of single breach — If operates 

as waiver of right for ever 

It is true that, if after the landlord is aware of a 
cause of forfeiture he by some act recognizes the lease, 
L “ -- "*• k " -ht to claim forfeiture for that parti- 
al example, if there is a right of 
lea'e for non payment of rent and after 
forfeiture has arisen, the landlord 


Entry at sub-tenant for enter 25 years 

If a per'on is shown as sob tenant of ■ 

above and if during the critical period when a settlement would only operate in re'pect of a particular breach. 


S M. Where the land was orginally ordinary tenancy on 
Ram which a grove was planted but by 1327 F, it was gradu- 
138— ally extinguished and the Zamiodar brings a suit for 
sm.x- 471. ejectment on the ground that the grove had ceased to 
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exist in 1341 F, his suit has to be dismissed as the 
grove had ceased to exist as earl? as 1327 and the tenant 
had become a statutorv tenant and not liable to eject 
ment {Bom ford S &f and Mtkta, J M) JaI 
KlSHEN L.AL Z* GlNGI MS'GH 1939 RD 130 = 
1939 A W R (B R ) 192 
Holdings — Consolidation— Power of Assistant 
Collector 

Under the existing law an Assistant Collector has no 
power whatever to consolidate holdings without the 
consent of the landlords {Marsh S M and Alchta 
J M ) AMar NVlHr PaRTIT 

1939 R D 627= 1939 A W R (B E ) 227 
■— 1 1 ‘ Holding over — Measure of damages 
Where a tenant holds over alter receivi 
vacating the premises he is liable to pay 
at double the rent The ru'e is however, i 

and the Court may award more or less 
circumstances if theie is evidence to justify 
AIR 1933 Lah 61 and 9 Lah 576 F 
Ktshore C J) MUBARAK V RUGHNATH 

1939 MLR 219 (Civ ) 

■ ™ Holding aver — Status of tenant— Pure kase iy 

Atm of certain shares of co sharers 

Tne possession of a tenant after the expiry of his lease 
is not that of a trespasser, where the tenant has himself 


lessor a id lessee s assignee 

Privity of estate between the lessor and the lessees 
assignee can hardly be said to arise except where the 
interest of the lessee has been transferred in whole to 
an assignee (Rowland and Chatteris J J ) SUKHDEO 
Pandey V RAMESHWAR PRASAD 

AIK 1939 Pat 622 
■ -Lease — Validity— Perpetual least to lady member 
of family and sale to other members immediately— 
Effect \ 

A perpetual lease to a lady member of a fami'y. f°H° I 
wed on the next day by a sale of tberamindari in favour 
of the other members of the family is always to be viewed 
with suspicion As regards the cultivators the inter 
mediate lease holder is to be treated as non existent in 
the e 
farm 
form 

(Me- ■* " 

SOM : 


revenue — Ji anas some 

Remissions do not constitute a permanent reduction 
in the as*essment and since the malhana is based on the 
permanent as^e* ment there would be no legal iustifica 


Palnidar holding immediately under proprietor — Pur 
chase by of interest of trnureh sldrr tn execution of decree 
for rent due br latter— Effect— Right of patmdar to 
enhance rent of under tenure holder from tenure holder , 
Where a superior Interest la land and an Inferior 
Interest in it are united completely in the hands of one | 


LANDLORD AND TENANT 
person, ordinarily the inferior right merges in the 
'upenor right Where a patmdar m execution of a 
decree for rent due by ihe immediate tenure holder 
under him brings that tenure to sale and purchases it 
himself, that tenure merges in the palm, with the result 
that an under tenure holder from the tenure bolder 
whose tenure has been sold comes directly in touch with 
ihe patmdar who becomes the immediate landlord of 
the under tenure holder The patmdar, as the landlord, 
is entitled unless precluded by a statutory prohibition 
or by any contract to ihe contrary, to have the rent of 
his tenant enhanced from time to time and get rent 
according to the current rate It makes no difference 
whether the landlord is a proprietor holding directly 
J ~ 1 p un( jer 

Moor, 

' ■ UPjRE 

■ T 185 
among 

there is 

an allocation of plots among the members of a family 
by mutual agreement, that cannot override the law of 
succession ( Marsh, SM) HAKKESH ‘"INCH v 
PhUI^IL Singh 1939 RD 568 = 

1939 A W R B E ) 211 
■ n L ,J * nsferable — Purchase 

— Right of other co 
Bengal Tenancy 
43 OWN 379 

• ' tenant— Effect on 

sub tenancy 

On the death of an occupancy tenant, a sub tenant 
cannot continue to hold his suL tenancy without the 
consent of the landlord (I fanh, SM and Afehta J 
M) Shugan Chand r Jagram 

1939 RD 603 (2) -1939 A WE (BE) 273 (2) 
Permanent tenancy— Burden of proof— Infer 
enee from etreu nstanees — Origin of tenancy unknown- 
T enancy passing by succession and transfers by tenant— 
Effect of 

The onus of proving that the tenancy in a particular 
case is a permanent one lies on the tenant Where the 
origin of the tenancy is unknown, it is open to the 
tenant to show that the correct inference is that the 
right granted and enjoyed by him is a permanent one 


I permanency of the tenant's rights (Agirwata /) 
anantTfh V Ramohan Puri 6BBS27- 

17910 910 = 11 Rp 427- A IE 1939 Pat 350 
tenancy— Circumstances testifying 

nancy which was for residential pur 
an The tenants have been holding 
than 70 years and though the rent 
In 1857 it was not enhanced any 
here were two instances of succession 
tenants and ihere were permanent 
structures in existence for nearly 60 years There were 
certain awards and de<nsions in land acquisition ca es 
under which compensation to the extent of one half of 
the amount awarded was allowed to the tenants 
Held that the above circumstances w*re quite snfli 
dent to show that the tenancy was permanent. 
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{Afukbenea and Lots fur Rahman, JJ ) PRGBHAS CH. 
Maluk p debenura Nath DAS. 43 C.W.N. 826 

•Permanent tenancy— Date a f tenancy known but 
not itt trrmt — Inference from conduct of forties — 
Pr 1 net fie applicable. 

Even if we know that a tenancy came into existence 
at a particular date or at a particular time, that by itself 
is not sufficient to show that its origin is known. W hat 
are material are the terms of the tenancy, and if the 
termsarenot known, the fact that we know the date 
when the tenancy was created would not make much 
difference. If the character of the tenancy has got to 
be inferred from the subsequent conduct of the parties, 
the principle is just as applicable as in cases where we 
do not know the date of the creation of the lea'e 
{Afuiher/ea and Lattfur Kahman, //.) FROBH AS CH. 

Maluk v. Debendra Nath Das. 43 C.W.N 828 
1 — Permanent tenancy— Inference of — Circumst- 
ances leafing to — Burden of proof — Land held by 


A tenant alleging that bis interest in the land is a 
permanent one has the onus on him to establish such an 
interest Where the origin of the tenancy Is unknown 
the nature and extent of the in 
from the facts proved in the pa 
coarse on the tenant to prove 
an inference The fact that no 
paid for the land does not sugj 
tenancy at will cannot be inferrt 
the tenant who was paying r 
a substantial building, though n 
Humble folk cannot be expec 

tractions costing considerable sums of money. What is 
substantial must be decided with reference to the status 

and position in life of the tenant, as well as ’ 

tion. The fact that for a hundred years 
been demanded or paid is good ground fo 
permanent tenancy, particularly when it 
the land together with the building upon it has devolved 
from generation to generation on members of the same 
family Where it is found that the structures, though 
kachha, are of a most substantial nature and are such as 
no poor man would be likely to build upon land unless 
his interest in the land is secured, then an inference of 
permanency is the only one which can be drawn An 
inference of permanency can only be drawn where the 
facts point irresi«tab1y to such a conclusion. Where the 
facts are equally consistent with permanency or a ten 
ancy at will permanency cannot be inferred, but where 
the facts are inconsistent with a tenancy at will and con 
sistent only with a permanent tenancy, the latter is the 
only inference which can be drawn and the permanency 
of the tenancy must legally be inferred. It was found 
that the defendants' predecessors were in possession of 
the land in suit for over a hundred years and had built 
upon it a substantial structure consisting of mud walls 
and tiled roofs. The structure was very old and was in 
existence for very many years, and posse'sion of the 
land together with the structure thereon was found to 
have been held by the defendants’ family generation 
after generation without let or hindrance No rent had 
ever been paid to the landlords for the said land and the 
plaintiff landlord and his predecessors had, until the 
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very substantial structure, and though the value of the 
land in the locality had men considerably they never 
made any attempt to ottain any rent from the tenants. 

H'ld, that the facts of the case unequivocally and 
irrefutably pointed to a tenancy of a permanent nature 
{Harries, C J and A'oor, /.) ZAYAUDDIN v bHAIKH 
DarGahan 18 Pat 671=6 BR. 45 = 

U84 I C. 363 = 12 R P 242 = 1939 F W N 394 = 
20PLT 579= AIR 1939 Pat. 448. 

— -Permanent tenancy — Inference of— Lease for 

indefinite term (.bemeadi) — Settlement for purpose of 
erecting Cola hoase — Tenant not to alienate without 
consent of landlord and bis heirs — Provision for in- 
creased rent if land found to be of larger area than 
mentioned in lease — Provision for exercise of rights by 
lessor and lessee and their heirs and lepresenta'tves — 
Permanent or precarious tenancy — Inference. Set 
lease — Construction 1939 P.W.N 731. 

Permanent tenancy —Inference — When justified 


notice to quit had been duly served on them. The defen- 
dants contended that they had a permanent tenancy and 
that, in any case, the plaintiffs (landlords) were estop- 


defendants The facts that were rebed on by tbe defen- 
dants for establishing their case of estoppel were the 


ecuted an ljara deed in favour of a person. They also 
relied on two agreements executed between them and the 
plaintiff in 1932 under which they (defendants) under- 
took not to construct a chat on the house constructed on 
the land and only to build a ihatched roof. 

Held that the acts or omissions of the landlords befere 
the defendants came into possession could not be relied 
on by the defendants for esiablishing an estoppel against 
the plaintiffs Even assuming those acts and omissions 
could be so rel'ed on by the defendants, they did not 
amount to clear repre-entations which caused the defen- 
dants to act in the way in which they did. so as to create 
an e'tnppe! under S Il5, Evidence Act The agreement 
of 1932 also did rot constitute any representation be- 
cause, what was allowed by those agreements was refer- 
able tt> the interest which the defendants already had. 
Therefore in ab*ence of contract to the contrary, the 
tenancy was from month to month within tbe meaning 
of S 1 06, T P Act, and there wa« no estoppel in the 
e»«e which would prevent the plaintiffs from contending 
that what the defendants had got was merely a tenancy 
from month to month, and the plaintiff* having given 
valid notice to the defendants to quit, were entitled to 
eject them S 53 A.T P. Act, was of no help to tbe 
defendants. {Wort, /.) Ram LaL SaHU v Mt. BtBI 

■- • C 618 = 

‘ 1 Pat 296. 

■ • ‘ of settle * 
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Landlord and tenant, 

ntent of land — Tenants induced to take building suet m 
bazaars and to establish themselves in business— Tenants 
looked upon as permanent— Inference 

The fact that substantial structures have been erected 
by the tenant on the land demised Is not conclusive 
proof of a permanent tenancy The object or purpose 
of the owner in effecting the settlement of land in the 
manner m whi"h he did it is however an important 
clue to determine what the parties intended by the settle 
ment made If, on the one hand, the owner of the land 
hoped to induce traders to establish themselves in the 
bazaar in the land by permitting them to erect buildings 
which would serve for their business and residential 
purposes it may reasonably be inferred on the other 
hand that persons proposing to establish business m 
this bazaar would put up substantial buildings only if 


the structure Evidenre of previous landlord of the 
village in w huh the land is situate to the effect that 
he had always looked upon the tenants as permanent 
tenant is another important clue to the intention of the 
parties and when taken along with the known object in 
inducing the tenants to take up building sites m the 
bazaar, would clearly indicate that permanent tenancies 
were contemplated at the time of origin (Agarwal* J ) 


DIGEST, 1939 

LANDLORD AND TENANT 

that he entered the premises on the invitation of the 
employees living there (Lobe,/) DaLMIA CEMENT, 
Ltd v Naraindas 185 1 C 67 = 

AIR 1939 Sind 256 
Relationship— Entry of btla tasfiya —Indication 

Where certain persons are recorded as holding plots 
of land btla tasfiya the entry can only at best show 
that they are holding the plots as tenants and not as 
under-propnetors (Zta ul Hasan and Radh K nshna 
Snvastaua JJ) KANDHAYA BUX SlNCH v THAKU 
Rain Sukhraj Kuer 1939 OWN 818 = 

1939 O A 690 = 1939 A W R (CO) 175 = 
184 10 818 = 1939 RD 557=1939 O L R 660 

Relationship — Proprietor of land — If can also 

be tenant 

It cannot be held that a proprietor can be a tenant 
— u. u ~,»i( j t cann ot be stated as a general projxwi 
lerson cannot have two separate kinds of 
same piece of land There is nothing to 
ner of properly from letting tt out to a 
body of j>ersons of whom he himself 1$ one Such a 
tenancy may well enst (Rowland, J) SARA DlBYA 
V Gauranga Charan Sahu 6 C L T 41 

——Relationship — Rent receipts granted as sara 
barahakar 

Where after the death of the original tenant the land 
lord did not take khas possession of his holding but 
continued to receive rents from a certain person for a 

— * - r« UK Ka <4 <|HK ill# 


NARAVAN NOV LIEU n/\KM A ±ue. a w o 

URO 894 = 680LJ 481 = A 

• Possession — When could be dt 
The Court will grant a decree f 
landlord only when the person in 
trespasser and where there is no 
and the tenant In other ca'es if the person in posses 
Sion holds under a transfer by the tenant pos-ession 
will be decreed only If abandonment Is proved 
( Pollock, / ) SlNGHAI V SHREE HANUMANJI 

1939 NX J 651 
Relationship— Creation of — Occupan y ^rights— 


rights ‘ See Deed — CONSTRUCTION — Lease Or 
MORTGAGE 6BR 335 

— Relationship — Fmployer housing employees in his 
house for putpote of trade — Relatsonsh p of landlord 
and tenant — If created — Entry of stranger ere house 
without employer's consent — If lawful— Onus — T res 

If employees are housed by the employer for the con ] 
venience of his trade in the houses bu It on his own j 
land the relation between the employer and employees j 
is not that of landlord and tenant The employees are | 


uuiuen oi provu g i ul ins enuj on »m-u • i 

awfully justified lies on him It is not enough for him J 


*- -•« •>-- » ,-»»• »*.« relationship 

the terms of 
(Wort, Ag 

• . Srinibas 

1939 Pat 43 

Rent — Abatement — Rent suit against several 

tenants— Claim to abatement on account of deterioration 
of land made by one tenant only — If enures to all 

Where in a rent suit against all the tenants of a 
holding one only out of them puts forward the plea that 
I the tenants are entitled to an abatement of rent by 
« - -of 

■ of 

. . the 

one who raises lue piea \tr oil ji 411 , i~ K Y 

v Rameshivar Pershad Singh 170 I C 842*» 
5 BE 301 = 11 RP 418=AI.R 1039 Pat 257 

Rent — r nhaneement — Right of landlord— 

Obtechon to enhancement — Onus 

It is settled law that a landlord unless precluded by 
any statutory prohibition or by any contract to the 
contrary Is entitled to have the rent of his tenant 
enhanced from time to time and get rent according to 
current rate Whether the landlord Is a proprietor 
holding directly under the Government or a tenure 
' j >■ ~ ikes no difference, 

, • . ■ • • ■ defeat the claim 

. _ . , ■ • not enhanceable 

. . . • to his tenure or 

m , eclades enhance- 

ment of rent (Wort and AThs/a Mohammad floor, // ) 
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Chandra Mohan majhi v. Midnapore 
Zemindary Co., Ltd. 20 Pat L T. 185. 

■ — Rent— Enhancement— Sait for — Parties — Non 
joinder— Effect on decree. See PRACTICE — PARTIES. 

BCLT.6 

■ ■ ■ Rent — En 4 a nttm tnt— Tenant holding at variable 
rate of rent— Creation of under-tenure at rent fixed in 
perpetuity — Validity— Tenant s holding told in execu- 
tion of rent decree and purchased by landlord — Effect — 
Right to enhancement of rent. 


held on as favourable terms as his own Where the 
tenant holding at a variable rate of rent contracts with 
his under tenure-holder that the latter’s rent should be 
fixed in perpetuity (as a permanent tenure), he does not 
thereby confer on him the status of a permanent tenure, 
bolder at a fire t rate so far as the proprietor of the 
oolding is concerned. The rent of the under-tenure- 
holder U liable to be varied at the instance of the pro- 
prietor. {James and Rowland, JJ ) 1SWAR KRISHNA 
CHANDIMAJEE THAKUR V. BRIJ BEHARI DAS 

180 I C. CIO'HR.P 518-5 BR. 457 = 
20 Pat L T 318= A I R 1939 Pat 404 
— — Rent-free grant— Evidence — Long foisetiion and i 


— —Rent-free grant— Evidence— Non-payment of I 
rent. 

Although the mere non payment of rent for a very | 
long period n. not generally in itself sufficient to establish 
rent-free title, it may in the circumstances of a parti ] 


LANDLORD AND TENANT. 

! let ont for agricultural purposes. The Rent Act does not 

I apply to the case. {Mehta, S. A/.) JAI MANGAL 

Pander mst. LaCna Lonin, 

1939 A.W.R (B R.) 24 = 1939 A.L J. (Supp ) 35 = 
1939 R.D. 243. 

——Ren t — Reduci r on— Agreement for — Onus— Accept- 
ance of reduced rent for years — Effect of 
The mere acceptance of a reduced rent, though it may 
amount to a fall acquittance of rent for the particular 
year or years for which the rent was paid, cannot prove 

— — * — 1 - — -• -* ‘‘---ight by the landlord 

s lies on the tenant 
a permanent nature. 

■ ■■ v SUCHlTRA SuN- 

. , =43 OWN 856 = 

AIR 1939 Cal 606. 

Rent — Right to— Execution of qabultyat by 

father of tenants — Effect — Lambardar, tf entitled to 

Where the father of the tenants had executed a qabu- 
liyat in favour of the Zamindar, the rent is payable 
to the Zamindar and not to the lambardar The estoppel 
created by the execution of the qabuliyat gives title to 
the Zamindar to be the receiver of the rent. {Marsh, 
S M and Mehta, J.M.) MaLKHAN SlNGH v NATTHU 
GiRAND 1939 R D 529 = 1939 A W.R (B.R.) 229. 
— —Rent — Sub-tenants — Reduction in rentals by ten- 
ant tn-chief—Sub tenants tf entitled to remissions. 

'• ‘ -■> — - rentals 


r land, 
tied to 
s that 
i their 
.if the 

' ■’ JM.) 

. .913 = 

R ) 88. 

Rent — Suit for Bhaoh rent — Burden of 

proof— Estimate of produce — Court — If bound by 
amount admitted by defendant 

In a suit for produce rent it is generally tor the land- 
lord to prove the qua nty of outturn though ft is trne 


-■ —Rent — Interest— Alignment of right 

rent — Non payment of rent on due date — Ltal ' 

A right to realise rent carries with it the right to I 
realize it with interest in case of default of payment at 
the due time A tenant who fails to pay the rent in I 
time to a person who has got a — 


Rent — Liability for — Cultivation in the agwara 

of a house — Presumption if any from entry in the 
revenue papert 

'Miete cultivation is found to be carried on in the 
agwara of a house, it is only a petty garden cultivation 
in the courtyard in front of a house and because rent I 
happened to be entered in the papers there is nothing to 
justify the presumption that this was agricultural land 


- - Rent — Suit for — Evution by title paramount— 

Defence of — Proof required 

In order to sustain a defence to a rent suit, founded 


under threat of dispossession from a third person attorns 
to him and so converts his possession into possession of 
the latter The mere assertion even If this be a true 
a«ertion, by the third person that be has better title to 
Ibe knowledge of the lessor and the lessee, or the mere 
institution by him of a suit for possession against the 
I lessee, does not amount in law to an eviction by title 
l paramount. It is essential that such person should tak 
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possession or should be taken in the r ~ *■ 

taken possession of the demised preni 
Edgley JJ) AMRITA LaI- OjHA 
SaRkar ILR (1938) 2 Cal 65 c 
11 RO 819 = A I 

• Kent — 'Suit for— Joint holding 

—Suit for rent against one or more — Competency 
Every suit to recover money due on account of rent 
is in one sense a rent suit where several tenants are 
joint promisors such a suit can be instituted against 
one or more of them and decreed for the entire sum, 
due ( [Vorma and Rowland, JJ ) INPERJIT * — 
SaHIDEOv MAHARAJA PRATAP UdaI NaTI- 
DeO 18 Pat 378=5 BE 830 = 1821 0 
12 RP 74-1939 P WN 641-20PLT 
AIR 1939 Pai 

——Rent — Suit for whole rent of holding against 
some only of the tenants — Maintainability See COn 
TRACT \CT, S 43 17 Pat 662 

■ — Kent — Suspension of— Holding held at lump 

sum rent — Disposietsion from certain plots— Right \ 


— Sir land— Tenant under sir — Status of— Confer' 
ment of occupancy rights— Procedure to he followed 
A tenant under sir is a non occupancy tenant and is 
not a subtenant Until the zammdar ejects the non 
occupancy tenant bolding under tberrr the land is not 


they are not claimed, and a tenant of sir becomes a 
tenant of the khalsa land ( Mehta S M ant Harper, 

JM ) Markup Mahomed Husain khan 

1939 R D 20 = 1939 A W R (BE)127 
— Statutory tenancy — Lease in favour ot vnfe sub 


*AIR 1939 Pat 356 

Renunciation of tenancy — Right of tenant 

A tenant cannot renounce hu tenancy if the landlord 
ms sts on treating him as a tenant Where even after the 
execution of a release deed by a tenant in favour of his 
landlord in respect of his occupancy rights in the 
holding the landlord insists on treating him as his 
tenant and gives receipts for the rent of the holding in 
his name he cannot subsequently be heard to say that 
the tenant is nol his tenant ( Harriet C J and 
Aganvala J) SHJVA PRASaD SiNCH v BhaGWaN 
DaSAGaRWaLA 17010 400 = 11 RP 341= 

6 BE 231 = A IE 1939 Pat ISO 
——Rights of tenant — Settlement of gairmairua am 
lands See limitation act, art 32 

18410 493 

— Shanhalap — If under proprietary right 

A shankalap is not always an under proprietary right 
(Zia ul H nan and Hamilton JJ ) • ■ * 

Lucknow Division i Bitana • ' 

28110 18P=11R0 283=193 • ' 

1939 ED 259 = 1939 O L.R 212- . ■ 

AIR • 


weie aipiid «. ) iccurueu i, Wan t o ‘‘ ana t \ <», j ■ 
A/) 


sirdars — Recorded sirdar in specific (l its — If can eject — 
/Vi net pie underlying 

It is an accepted principle that a recorded sirdar jn 
specific plots is entit ed to eject a purchaser from one of 
the Joint sirdar/ as a trespasser The purchaser can 
only hold on as a licensee His place is in the tamima 
hhsxoat and not In the khataum because It Is clear that he 
could not get possession over the specific area because on 


landlord cannot disown his statutory tenant and treat 
him as subtenant of his wife {Marsh, S M) 

Nawazish ali Khan v Uni Rao 

1939 A W E (B E ) 179= 1939 E D 414 

——Sub tenancy— Entry of one as a tenant tn-ehief 
end another as sub-tenant — It evidence of sub letting— 
Holding originally joint— Status of such persons 

Where the holding was Ihe joint holding of the ances- 
tor’s of the parties and one h-s been entered in the 
papers as a tenant in chief and the other as a sub 
tenant, where there is no evidence of any subletting 
and the alleged sub tenams had been In possession for 
nearly 51 years, the mere entry cannot make him a sub- 
tenant He should be entered along with the so called 
tinant in chief as occupancy tenants {Mthta Su V 
and Harper JM) JaGBaNDHAN LOHAR v SURAJ 
Nakain Singh 1939 ED11- 

1939 AWE (B.E ) 122 
** — ' 7> - ' * >■**- creating under 

nure holder to land 
- Principles 

■ under tenure cannot 
that under-tenure, 
-« j- .a M be tn violation of the equitable 
person can be allow ed to derogate 
Such a surrender does not give 
ord a Cause of action to re enter 
avoid the under tenure at once 
Vehammod Moor, J /) CHANDRA 
-■ 1 midnapore Zemin pan v Co, 

20 Pat L T 185. 

Mortgagee with possession— 
f mortgage 

e«sion does not become a 
tenant at v ill as a matter of law on theeatinction of 
the mortgage ( Oats p Sen gh J) B OLA v CHUAJJV 
RAM 41 P LB 421-184 I C 664 = 

A IJS 1939 Lah 396 
— ■ — Tenancy in favour of family members — A aturt 

of— Effect on persons tn actual possession 

Tenancies which are created In favour of family 
members by tilled magnates are not genuine tenancies. 
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mu fatten — Possession, t-nlut of 1 

Unless a thekadar is shown to have had transferable 
tights, persons claiming under a will executed by the 
thekadar* ■' * '. 

Strength < 

Court 

to mutat ‘ 

ba'is of possession (Darling S.A/'i PaHAM Hans 
Sin’CH v. KaLka SINGH 1939 A.WE fB.R )14 = 
1939 RD. S06. 
•U nder proprietary rights — Inftrtnct — Indica- 
tor™. 

It may be that in certain cases the fixing of rent of 
the land revenue plus a ,« • 

dication to ascertain 
granted But too mu 
attached to it (Zia > 

Commissioner, Luck* 

14 Luck 624- 

1939 C * . - 

1939 


sites to the controlling authority, it, the inaindar in 
whom unoccupied house sites vest for that purpose No 
individual villager can be allowed to squat on the land 
11 * """ ' Vuorth, /) ChinNa- 

ASUBRAMANIA AlYAR. 

. 1 . = 1939 MWN 207 = 

UK 1939 Mad 409. 

~'Jote‘ — Meaning of. 

The word “Jot e’* by istelf is an ambiguous word, 
which may mean a tenure or a holding. (Mil ter and 
Stn./J) Abdul Latif v. Nawab Khajeh Habi- 
BULLA 69CLJ 28 = A.I R 1939 Cal 354 

Noahad Taluks — Incidents of — Cultivated and 


Under proprietor of grove— Rights of— Superior | ““ an j. * ub .*'' on l 1 J' to a [ e adjustment of the rent at 

proprietor entitled to a ehart of 
tree f — If entitled to get an in/unc 
Proprietor in respect of trees 


12 RO 95= 184 I C 272 = 1939 OWN 916 = 
1939 OLR 600= 1939 A W R (C C )217 = 
1939 RD 593-AIR 1939 Oudh 279 
LAND TENURE — Dhoti and Bhomta tenures — 
Nature of 

Land held on Dholi tenure u rent free land granted 
by the proprietors of a village for the b 
mosque or shrine, or to a person for 
and the grantee in such a case has to 
"specified duties of hts office Bhon 
granted on a similar tenure but for . UI um , 

(Rant Loll, J~\ ZAHARYA MaL v SHIB CHARAN I 
41PLR 672 I 

fnam — Whole mam Village — Unoccupied house 

rites — Controlling authority — Right of villagers in \ 
respect of — Practice in Madras Presidency 
In the case of a piece of village site in a v 
village in which both Ihe warams are ow 
same person or persons, the very nalurec 
implies a controlling authority to regulate 
occupation The recognised practice of tl " 
Presidency — excluding areas with a special rtvenue raw, 
such as Malabar— the control of unoccupied village site 
land vests in the proprietor w hoever he may be In 
ryotwar! area the control is exercised by the Govern- 
ment m Ihe revenue department by means of grant of 
house sites pattas In zamindarl areas that control is 
exercised by the Zammdar In a sbrotnem village not 
falling under the Estates Land Act, the control of such 
Y. D 1939—46 


43 C W N 1109. 

Sertice tenure — Occupancy raiyot at fixed rent 

appomtea jetk ratyat and at locoed to deduct a fixed sum 
out of rent payable — Holding if becomes grant burdened 
■uath senice — Rcsumabitity by landlord 

The defendants' ancestor was an occupancy raiyat 


an incident of the tenure, it was only the mode in which 
the rent payable was fixed. 

Held, that it could not be inferred from these facts 
•hat the holding was anything other than an ordinary 
■ burdened with 
o dispense with 
. irae. ( Harries , 

iwarka Das v. 

• ■ =18 Pat 502*= 

0PI.T 659 = 
1 I. w, A Lav 1939 Pat 620 
“ Zabts bhogra — Assessment— If can be challenged 
in euil suit 

Once the assessment is made and left unchallenged it 
becomes binding on the co-sharer gaontias If no 
steps are taken to contest the same in settlement, i 
cannot be challenged m a aril «uit and any part 
among the co sharer gaontias does not pat an en 
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XEASE. 

- Construction — Use of words like 'perpetual' and 
‘ generation to generation' — Lease executed in settlement 
of dispute at to proprietary title— Nature of lease. 

Where a lease contains expressions like ‘perpetual* and 
‘generation to generation', the fact that it was executed 
an consideration of the settlement of disputes as to pro- 
prietary title, is a strong circumstance in favour of 
bolding that the transferor intended to transfer a heri- 
table and transferable estate (Zu ut Hasan and Fadh 
Krishna Srsvastava. //) AMAR KRISHNA NaraIN 
Singh t> Nazir Has an 1939 OWN 825= 
1939 OLE 663 = 1939 AWE.(CC)160 = 
183 I C. 821 = 1939 ED 642 = 12RO 67 = 
A I.E. 1939 Oudh 257 
— Execution of— If can affect rights or status al 
ready acquired. 

Where between 1314 and 1328, 12 years’ period had 
been put in, the subsequent execution of an 8 years* lea'e 
would not derogate from the status of the tenants al 
ready acquired prior to 1328 {.Marsh, S V, and Mehta, 
J.M.) Mahangoo v. Ram Kishun Das 

1939 A W.R. (BE) 113=1939 E D 437= I 


offe ■ •• 

— — Permanent tease — Conditions for transfer — 
Fulfilment— Condition thit lessee mould remain liable 
for rent un'il relationship of landlord and tenant is 
establish'd by transferee. 

It is quite possible to insert a stipulation in a per 
manent tease providing for the fulfilment of certain 


LEGAL PE ACTlTIONEE. 

other hand the Court is bound to see that the adminis- 
tration oi justice is not in any way embarrassed. If an 
advocate is called as a witness by the other side, it can 
safely be left to the good sense of the advocate to deter- 
mine whether he can continue to appear as an advocate, 
or whether by doing so he will embarrass the Court or 
the client If a Court comes to the conclusion that a trial 
will be embarras-ed by the appearance of an advocate 
who has been called as a witness by the other side, and 
if. notwithstanding the Court's expression of its opinion, 
the advocate refuses to withdraw, in such a case the 
Couit has inherent jurisdiction to require the advocate 
to withdraw. But the prosecution or the party calling 
the opposite party’s advocate as a witness tnu>t in such 
a case establish to the satisfaction of the Court that the 
trial will be materially embarrassed if the advocate con- 
tinues to appear as advocate for his client ( Beaumont , 
C.J and Wassoodevs , J ) EMPEROR v Da DU RAMA. 

181 I C. 769 = 40 Cr. L J 568 (1) = 
11E.B. 351 (1)=41 Eom L R 282 = 
AIR. 1939 Bom 150. 
—Appearance — Povter of Court to restrain— 


do so, cannot be gainsaid But a very strong case 
must be made oat before an order restraining a pleader 
from acting in a particular case is passed The mere 
fact that the defence asserts that the pleader for the 
prosecution will be required as a witness for the defence, 
and that the Magistrate himself thinks that he will be a 


landlord and the transferee, 

Held, that the relation of landlord 
between the lessor and the transferee 


tea./.) ABL.UL RASHID v CHAUR KUMAR RAJ 

43 OWN 933= A1E 1933 Cal 623 
LEGAL PB ACTlTIONEE See also (1) Bar 
COUNCILS ACT. (2) LEGAL PRACTITIONERS ACT. 

Admission by— Point of lam— Decree h ~— J " 

admission — Binding nature of. 

Although an admission by an Advocate on 
law is not binding upon a party, if on the bas' ■ 
an admission a decree has been passed, the 
binding Upon the party unless it is set 
procedure prescribed by law. \Maho 
D ha vie, JJ.) BARABONI COAL CON 
Ram Chandra Mar ward 

181 1 0. 721= 11 R P. 626 =£ 

A.LB. 

* Advocate— Advocate for accused called as witness 

for prosecution— Fight to abpear for accused in ease — 
Jurisdiction of Court Co call on advocate to tottkdraw— 
Principles — Fsght of accused in criminal case to select 
adioeote of his thoice. 

An accu«ed person is entitled to select the advocate 
whom he desires to appear for him and certairlythe 
prosecution cannot fetter that choice merely by serving 
a subpoena on the advocate to appear as a witness. On the 


luestion 
ley, /.) 

1 137 = 


I Authority of — Agreement to abide by oath — Offer 

1 of Special Oath to ether side — Client — If bound. ^ 

I A pleader who hotds a Vakalatnama which distinctly 
J authorizes him to file a petition of compromise with or 



1939 P WJT. 192 = 20 P X-T. 131 = 
A I.R. 1939 Pat 222. 

Duh cs — Ad vacate t and pleaders — No distinction. 

Though the methods of appointment of advocates and 
higher or lower grade pleaders are different and the dis- 
cipline by which they are controlled arises f rent 

sources, their duties as representing their are 

similar and the principles in coe 

advisers ought to be a c 
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LEGAL PRACTITIONER 

(Roberts C J , Mya Bu and Mostly JJ } TAJENDRA 
Chandra Dhar v Tajendra Lal Ghosh 

1939 Rang LE 614 = 18210 77 = 11 RR 612= 
AIR 1939 Rang 183 (SB) 

■' Ditti es — Appea ranee for opposite party tn suite 

Quent litigation 

An advocate or pleader who has appear* 
o( one party in a suit ought not to allow 
placed in the position in which there m 
suspicion whether wet! or ill founded that his knowledge 
of his client’s case would be used by him os a subse 
quent occasion in appearing for another party against 
his original client Hence a legal practitioner who has 
acted for one party m a dispute should not be allowed to , 
act for the other party in subsequent litigation between 
then) relating to or arising out of lhat dispute ( Roberts 
C J , Mya Bu and Mostly JJ ) TAJENDRA CHANDRA 
Dhar v Tajendra I al Ghosh 

1939 Rang LE 614 = 18210 77 = 11 RR 512 = 
AIR 19S3 Rang 183 (SB) 
-Duties— Duty to make suitable arrangements (or 
conduct of case 

Per Sharpe /—It is ordinarily the duty of an advo 
cate to be present or to make suitable arrangements for 
the conduct of the case and the Courts are not to be 
inconvenienced by the postponement of cases until the 
proper advocate is available ( Roberts , C J md 
Duni/ey J) SAWARMAL V KUNJILAL 

1939 Rang L * ino-ionx/i rnr nun ««- 

Duties — . 

for her entering 
nama —Duty to 

It is exceedingly uncommon for pleaders to take the 
responsibility of entering into a compromise on the 
strength of the authority conferred by the vakalatnama 
particularly in the case of illiterate and pardanashm 
ladies In all such cases coun«el should personally 
satisfy himself by reference to trie lady herself whether 
she is agreeable to the compromise or confe«ion of 
judgment ( Young C J and Ram Lull J) UmRAO 
Begum v Rahmat Ilahi ILB (1939) Lah 433 = 
41 PER 843-AIR 1939 Lab 439 

Duties — Preparation of casts — Supply of doeu 

men's — Duty of clients. 

It is incumbent on Counsel to prepare their cases 
before they come to Court and the lime of the Court 
should not be taken up by a search for relevant passages 
in the record It is the duty of clients to supply 
certified copies of all relevant records to enable the 


1939 RD 115= A I B 1939 All 303 
■Initiation of proceedings under Legal Practi- 
tioners Act maliciously — Suit for mahciou* prosecution — 
Maintainability See TORT — MALICIOUS pRO^ECU 
TION 1938 A LJ 1219 = 

1938 A WR (H 0861 

Lstn — Solicitor’s hen — Property not in pot estten 

of solicitor— Insolvency ef client — Effect of— Press 
demy Tewm Insolvency Act. Si 17 and 52 

Under the Indian Law as under the Engli«h Common 
Law a solicitor has a lien for his unpat 
property procured for his client by his ever 
for instance money payable to the client » 

ment It does not matter whether or not 
has got actual possession of the property over which he 
proposes to exercise his lien The insolvency of the | 
client makes no diSerence to his rights (Sen, /) 


LEGAL PRACTITIONER 

I GaNESH CH UNDER MULLICK V NARAYANI DASSI 
ILR (1939)1 Cal 212-43 C W N 290. 
Ml sc on fuel — Bribery or attempted bribery by 
advocate— Reinstatement after disbarment— Practice 
Bribery or attempted bribery by advocate isgios'est 


sartly only be purged after strenuous efforts and after a 
long period during which he has tried his best to 
reinstate himself in society No doubt the door is not 
inevitably and permanently shut to persons who are 
disbarred thty may after the lapse of a suitable period 
of lime, provided their conduct has been uniformly satis- 
factory ultimately reach reinstatement But reinstate 
ment is not a matter of coarse and it not something 
which can be hoped for within a brief period of time. 
(Roberts, C J Mya Bu and Mosely J J ) U AN 
Advocate, In re 1939 Rang L R 213= 

180 IC 902 f2) = 11 B R 442 = 
AIR 1939 Rang 142 (SB) 

Plea let— Power to enter into compromise — 

Authority to stgn compromise petition— If confers power 
to enter into compromise without consent of client 
Where a vakalatnama given by a party to his 
pleader merely authorises the latter to sign a compromise 
petition and does not give any specific authority to the 


41 Bom LR 994=AIR 1939 Bom 490 

Pouen — Acts required for proper conduct of 

trial— Implied authority 

A counsel appearing in the case from the very nature 
of his duties and for the purposes of a propei conduct 
of the case must be deemed to have implied authority to 
admit or deny a document to press or withdraw an 
issue in the case, to examine a witness or call no witness 
and do such other acts which are required for the 
proper management and conduct of the trial (Zta ul 
Hasan and Radh Krishna Srna tava JJ) AMAR 

Krishna Narain ^inch » Nazir Hasan 
18310 821 = 1939 OWN 825 = 1939 OLE 563= 
1939 A WR (CC ) 160 = 1939 RD 642 = 
12 R 0 67= A I R 1939 Oudh 257. 

Right to feei — Parties to reference agreeing tn 

award to pay certain amount to legal adviser of arbitra 
tor as fees — Legal ad t tier's right to sue for fees 

Where an advocate acted as legal advi er of the arbi 
trator and the parties agreed in the award to pay certain 
amount to the advocate as his fees and the latter 'ued 
them for the «ame 

Held, that the advocate could not succeed on the prin 
ciple of trust agency estoppel or privity of contract 
(Davts JC and Tyab/t J ) TiRACHAND KHIMAN 

das v Svep Abdul Razak Shah 
ILR (1939) Ear 422=182 1 0 226=12RS 4- 
AIR 1939 Sind 125. 

- Solicitor — Den of — If prevails against pintles’ 
right of set off —Costs due by one party to another— Set- 
off against decree amount payable by latter to former 

really an equity 
> all the equities 
■ ■ other party or 

parties interested in the property over which the lien is 
claimed An attorney has no higher rights than his 
cl ent A plaintiff s right to set off costs payable to hint 
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by the defendant against the sum found due from him to 
fhe defendant on the tailing of accounts in the same suit 
is not affected by the defendant's solicitor's lien The 
Courts in India hare complete discretion to allow a set 
off, whether in the same action ot in different actions, 
and tt extends to the setting off of t “* 
and al~o in a proper case to the sell 
damages against co'ti and vice t tr 
has to be exercised judicially, having 
and circumstances of each case 
considered by the Court ate m«tt 
attorney who-e hen is sought to be 
of his client, because as brtween tht 
there can hardly be a ground for 
After a set off has already been al 
lien i« not protected (Wadta, /.) ANWAR F J Lal 
JEE5- Ebrahim F. J. LALJEE. 41 Bom I.R 1091-= 
A I B 1939 Bom 518 

— -JjfiflOr and (/unt—Agr r ein'nt f'r reduced 

fee — Stipulation for payment of full taxed cost ’ '« case 
of success —P’alidsty — Dtp sit under O 45. R 1 . C P 
Code — Payment out to solicitor of respondent tn satis- 
faction of feet due — Powers of Court. 

Where undue influence is not apparent and a solicitor 
has agreed to accept taxed costs in the event of succe * 
so as to lighten the burden on his client m the event of 
failure, the agreement cannot be looked upon with dis- 
favour and the Court will respect the terms of such an 
agreement of employment Where a solicitor for * 
respondent to a Privy Councif appeal agrees to accep* a 
reduced fee, stipulating that in the event of the client’s 
success in the appeal he should be paid the foil taxed 
co>ts that agreement cannot be regarded a* invalid or 
unenforceable either in practice or in law. It i« compe 
tent to the solicitor to recover the at 
bis bill of costs from the amount of t 
by the appellant as a condition precec 
It ),C P Code. The High Court 


183IC 78 «■ 12 BB. 57 =-41 Bom LB 410=. 

AIR 1939 Bom 250, 

Unprofessional Conduct— Advocate struck off Ike 

rolls for misippropnation— Application for readmit, 
non — Considerations fo' Court — Grounds for re- 
instatement — Duty of Court 

Before the Court could re-admit an Advocate who 


LEGAL PBACTITIONEB 3’ ACT (1879), S. 13. 

While misappropriation by a legal practitioner of 
monies belonging to his diene is a very grave act of 
professional misconduct which would not make it possi- 
ble to allow him to continue practising In the prafes- 
sion, the Court is not precluded from reinstating the 


It a pleader is found guilty of endeavouring to appear 
on behalf of a person by whom he had never been 
instructed and seeks to justify his conduct by the produc- 
tion of a forged document, it would not be a master for 
suspension for a month or a year : he would be totally 
unfitted to exercise the responsible duties of a pleader 
and would have to be struck off the rolls of pleaders 
forthwith. {Roberts, C.J. and Dunklcy J) MAUNG 
Tun Shin. In re. 183IC 766 = 12R.R 116 = 
A IE 1939 Rang. 312. 

S 13 — Misconduct— Pleader accepting vokaJot- 

nama but failing to appear at hearing 

The acceptance of a vakalatnama in a suit by a Irgal 
practitioner entail* a duly upon him to attend the court 
on the day fixed for the hearing, unless it is proved 
that his obligations towards his client entailed by the 
acceptance of the vakdlitnama were limited by a special 
arrangement accompanying such acceptance. Conse- 
1 ' Dtance of a 

to appear 
hearing of 
uct wiihin 
oners Act 
dcpsnsrasn, 

//.) PURKHARAM V PIRTH1RAJ. 

1939 MLB 16(C) 

~ 1 3 13“ Professional nsiseondu't — Pleader with- 

drawing money for client and retaining same as loan 
by arrangement with client — Pr prsety of — Non pay- 
ment when demanded —If guilty of fraudulent or gross- 
ly improper conduct. 

Where the relationship between legal practitioner and 
his client becomes that of debtor and creditor, the plead- 


he has become worthy to act as an Advocate lies 
re admission does not depend on the fact that he has 
been suspended or 'truck off the rods for ' " 

In deciding such mailers the Court has a 
public, and where the Advocate has 
misappropriation it must be shown tha> 
likelihood of such an offence being comr 
(4 each C J , Moekett and Kruhmnnams Ivyangir 
/J) SuNDARAM l" re 1939 M W N 1037* 

60 IW, 66G = AIR 1939 Mad 917* 
U939J2MLJ 630 (PB) 
Unprofessional conduct — A Ivor ale struck off the 
roll for misappropriation of client's money— Subse 
guent reinstatement — Power of High Court — Grounds 
for re mstatement. 


drawn ap Jr is essentia] in cases where the relation- 
ship of pleader and client has been changed to one of 

'***“ j — „j . — *•— » — »st evidence of such 

t once the rel al ion- 
in to one of debtor 
- isuondoct can »r,*-e, 

■ pay the money on 

demand does not amount to proft««io»aj mi-condcct. 
To borrow money from the client who places confidence 
in the pleader when the latter is aware that it would be 
extremely difficoli for him to repay it is Wo«l reprehensi- 
ble No lawyer should ever borrow money from A client 
unless he I« sure that he can repay it when the client 
demands repayment, (Harnts.C.J , fl'w a-J Ni t ja 
Mahomed A'oor, JJ.) KaSHI Nath RaTHO r. V 
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LEGAL PRACTITIONERS ACT (1879), S 13 
PATNA1K 18 Pat 580 = 5 BE 795= 

182 I C 645-12 RP 40=20 PLT 607= 
40 CrL J 687 = 1939 P W N 620 = 
AIR 1939 Pat 343 (S B ) 

1 S 13 0)) — Misconduct — Failure to make {art- 
ful arrangements tti a ease , 

The words of S 13 (£) areas strong words as could 
well be imagined, and they plainly import in all cases 
moral turpitude to the pleader who'e conduct is impugn 
ed Although of course a pleader vrho is habitually 


| LETTERS PATENT (Bombay), Cl 16 

lease {Harries, C.J and Rowland, /) MANMATHA 

I Nath Muluck v Jitendra Nath mukerji 

18 Pat 213 =6 C L T 34- 20 Pat L T 352. 
LETTERS PATENT (Bombay) Cl 12— Juris- 
diction' — Defendants having business outside Bombay 
keeping office and clerk in Bombay — Loans raised and 
goods purchased tn Bombay — Account s kept in Bombay 
by clerk— I f carrying on business — Hundss headed 
' Bombay ’ drawn outside but delivered to payees in 
Bombay and endorsed by latter in Bomba j Suit in 


pleader who was engaged to defend an accused asked 
fora long adjournment He was, in conformity with 
his application granted a comparatively long adjourn 
ment up to certain date but when that date arrived he 
failed to put in an appearance at the Magistrate s Court 
In the meantime he had asked a pleader of some stand- 
ing to accept the case for him The accused told the 
substitute not to conduct the case 
Held that there was no ground for suggesting that 
the conduct of the pleader in the circumstances was either 
fraudulent or “ 1 1 1 J * 

which deserve 
Sharpe J ) 

In re _ ■ 

S3 13 

duet— Proof —Necessity for— Inference from suspicion 
or error of judgment — If justified 

Charges of professional misconduct must be clearly 
proved and should not be inferred from mere ground for 
suspicion however msonable or what may be mere 
error of judgment or indiscretion Proving facts and i 
circum tances giving rise to grave ‘uspicion is not | 
sufficient to establish a cha 
duct ( Harries C J , Wort 
//) 


S 14 — Inquiry unde 

—■Necessity — Omtsst on to formulate— If fatal— Evtd 
ence — Application of 

An inquiry in a serious ca'e (such as professional 
misconduct on the part of a pleader) should proceed on 
formulated charges, not only in fairness to the person 
charged with professional misconduct, bnt In order that 
evidence may relevantly bear on the particular is'ues 
further evidence should be carefully taken and judged 
according to the ord nary standards of proof But 
failure to firmulate charges is not fatal to the proceed 
mgs when it has not resulted in prejudice to the pleader 


Where several pleaders are engaged by a party to a 
1 ligation In the absence of any agreement as to the 
amount of their fees each pleader Is entitled to his fees 
up to the full fee assessed at the hearing It is not the 
rule that all of them should divide among them a single 
hearing fee of the amount assessed as pleader’s fee in the 


ed accounts as to the loans raised by the defendants, 
interest and repayments Defendants, when they came 
to Bombay stayed in the room off and on Some goods 
and machinery were purchased by the clerk in Bombay 
under the defendants instruction Borrowing was an 
essential element in their business, and in the course of 
the business defendants raised money on eight hundis 
which were drawn and signed outside Bombay But 
the word ‘ Bombay 1 and the date were written on the 
top of each hundi After signature the hundis were 
1 " ‘ L n -«■ • othe 

d by 
ce tn 
n the 

the 

whole cause of action aro e in Bombay within the juris 
di lion of the High Court 

Held (1) that the defendants carried on business in 
Bombay within the jurisdiction of the High Court (2) 
that the whole cause of ac ion arose in Bombay because 
though (be signatures to the hundis were affixed outside 
Bombay the hundis became complete only when they 


AIR 1939 Bom 461 

(Bombay) Cl 12 — Scope — Suit after lease of 
Court — Amendment altering suit by six persons into suit 
by one of them — Fresh leave after amendment — Neces 

Leave granted for the institution of a suit under Cl 
12 of the Letters Patent is confined to the cause of action 
or causes of action set forward in the plaint at the time 
the leave i= granted hence the plaint cannot be amended 
so a* to alter the cause of action If an amendment, 
which would alter the can'e of action is made it neces- 
*"* 1 **■ * * " L " houtd be obtained in 

n Where a suit by 
i Instituted to recover 
»ve under Cl 12, but 
I so as to make it a 
who originally were 
omes different and 
hout fresh leave of 
UNKAR LAL 

184 I C 520 = 12 R B 183-41 Bom LR 536= 
AIR 1939 Bom 345 

(Bombay) Cl 16— ‘Judgment — Execution of 

decree— Order refusing to direct value of property to 
be stated in proclamation of sale — Appeal See C P 
Code s 47 41Bom.L.B 328 
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LETTERS PATENT (Calcutta), Cl. 12. 

(Calcutta), Cl. 12 — Leave granted subsequent to I 

. High | 

at the time of the presentation of the plaint is subse- 
quently granted, such leave dates back to the date of 
presentation of the pla’nt and the suit must be deemed 
to hare been institute! on that date (Lort Williams , 
/.) A- ■ ■ 

CHANI « 1 

part o, , . , 

Htgb Court to entertain suit. 

Where part of the property in a mortgage suit, how 
ever small, is situated within (he focal limits of the 
ordinary original jurisdiction of the High Court, leave 
can pioperly be obtained under cl 12 of the charter and 
the High Court has jurisdiction to entertain the suit, if 
such property ts in fact a real property and an effective 
portion of the security It is immaterial that its value is 
compaiatiiely small and the mortgagee has not hitherto 
availed himself of its potentialities, provided it has an 
Intrinsic value and is capable of u'e and enjoyment 
(MctVair, J.) URtSHI KESH v. JlTENDRA NaTH 

43 C W.N 365 

(Calcutta), Cl 15 — Judgment —Order grant 
mg relocation of patent — Appeal — Patents and Designs , 
Aet.S 2b 


to tats provisions t u or sa ul lUu urn , h i „„„, 
dings for revocation of a patent may be regarded a' 
being upon the same footing as those in a suit inter 
partes, 

Pec Panckndge, /.—Orders are not excluded as such 
from the ambit of the term “judgment" as used in cl 15 
of the Letter* Patent ( Caste! to and Panckndge, //.) 
ERNEST BRUNO N1ER V. GEORGE REINHART 

43CWN 697 

(Calcutta), Cl 41 —Certificate undei — Grant of 

— Conditions 

In order to succeed in an application to the High 
Court for a certificate under Cl 41 of the Letters Patent, 
the applican* must bring himself within the pnnciplts 
and the co 
Judicial Cc 
sought to t 
Council 
h would b> 

that there were very special and exceptional circum- 
stances in the case. It would not be sufficient merely to . 
come to the conclusion that there was some misdirection 


(Madras), Cl 12 —Jurisdiction ■*— Cause 
action — Contract — Otfer by telegram — D/sp it eh of te. 
gram — If part of cause of action— Contract for salt 
goods FOR, Hyderabad— Offer by telegram sent from | 
Madras — Acceptance in Hyderabad—Goods found info 
nor— Resection notified by tetter from Madras-Suit \ 
for damages— Junsdtc'ton 

The posting of an offer nr the despatch by telegram of 
an offer from a particular place cannot be regarded as 
part of the cause of action for a suit for damages for ; 


LETTERS PATENT (Nag.) 
breach of contract. The offer is made at the place 
where it is received and if it is made by post or telegram, 
the place of despatch is not a material factor Appellants, 
a firm of hide merchants in Hyderabad, Stnd, telegraph, 
ed to the respondent, a merchant carrying on business 
at Madras and Madhavaram, offering to sell him 5,000 
sheep hides of a certain quality at Rs 128 per 100 
skins, delivery to be given at a railway station in 
Hyderabad. The respondent by a telegram of the same 


silway 

station, and the respondent was bound to take delivery 
at Hyderabad. At the request of the respondent the 
goods were forwarded to Madras via Karachi and (he 
consignment on arrival was taken to the respondent’s 
tannery at Madhavaram where they were unpacked and 
inspected The respondent considered that the goods 
were of inferior quality and decided lo reject them, 
which he did by a letter posted from Madras The 
apjiellants did not agree, and the respondent filed a suit 
for damages for breach of contract on the original side 
of the High Court of Madras, alleging that part of the 
cause of action aso'-e in Madras. 

Held, (1) that the fact that the respondent sent his 
offer by telegram from Madras did no* mean that a 
part of the cause of action arose in Madras , (2) that 
though the rejection of ihe goods formed a part of the 
canse of action, the place of rejection was not material, 
were material, it was not Madras but 
, (3) that since the rejection bad lobe 
the notice of rejection must be taken 
jiven in Hyderabad where the letter of 
rejection was received, and the posting of the letter in 
Madras did not make Madias the place of rejection, 
and (4) since no part of the cause of action aro-e in 
Madras, the High Court of Madras had no jurisdiction 
to try the suit under cl. 12 of the Letters Latent. 
(Leach, C J and fCunht Raman, J) AHMAD BUX 
Alla JOVaya v. F*2al Karim 

50 LW 697=1039 M.WN 1171. 
(Madras). Cl 15 —Order under S 75 (3), Pro- 
vincial I molvency Act — Refusal to grant leave to appeal 
— Appealability 

There is no appeal fiom an order refusing to grant 
leave under Cl 15 of the Letters Patent, and an order 


Katayyak Official receiver anantapur 

60 LW 202= 1939 M WJJ. 734= 
A I B 1939 Mad 800 = (1939) 2 M L J 414- 
' and 40 — Construction and 
■ ‘toner of Income tax under 

Act, to state a case to the 
High Court — Order direct- 


■ (Nag ) — Appeal under— Limitation — Com- 

putation — Exclusion of holidays. 

Appeals under the Letters Patent may well be held to 
be out of time if not filed within 30 days— the question 
whether in case of holidays intervening, such time could 
be excluded was left open and not decided. (Slone, C. 



735 


THE YEARLY DIGEST, 1939 736 


LETTERS PATENT (Nag ), Cl 10 
J and Bose, /) SECRETARY OF STATE V MST 
GeEIA ILE (1939) Nag 124=182 10 970- 
12 RN 37 = 1°39 N L J 63 = AIR 1939 Nag 122 
- 0 1 10— Judgment’ High Courts defuton m 
appeal against award under Workmens Compensation 
Act 

Where a Judge of the High Court decides an appeal 
against an award under the Workmens Compensation 
Act, there is no judgment within the meaning of cl 10 
of the Letters Patent from which an appeal could be 
preferred There is only an an ard made pur uant to 
the provisions of the Workmen’s Compensation Act 
This does not however prevent a Judge from referring 
any matter of importance or difficulty to a Bench 
(Stone, C J and Bose, J) SECRETARY OF STATE » 
MST GEETA ILK (19391 Nag 124= 

182 I C 970 = 12 R N 37 = 1939 N L J 63 = 
AIE 1939 Nag 122 

(Nagpur) CIs 10 and 27 and Rules framed 

■fry High Court R 10 — Refusal of leave— Second ap 
pit eat u> t,if he* 

When once a JudRe has refused leave to appeal 
under Cl 10 of the Letters Patent R 10 of the rule 
framed under the powers conferred by Cl 27 precludes 
the po Mbility a second application to the same Judge 
No subsequent application is enie tamable ( Grille and 
Nsyogt //) MANlKLALw BHIKamchand 

1939 N I* J 535 

— (Patna! Cl 10 — Scope t 

from decision of single Ju l gc tn St 
tamabihty — Leave to appeal refuse 
teconl appeal — Effect — High Cou 
conflicts with Letters Patent 

Under Cl 10 of the Lette s Patent (Patna) as amend 
ed in 1928 an appeal from a judgment of a single ludge 
delivered in a second appeal will only he in case* where 
the single judge concerned has granted leave to appeal 


LIMITATION ACT (1908), 8 
LIMITATION — Applicability to defences 
It is not the law that limitation can never affect a plea 
urged in defence Where the plea rests on a right 
which the defendant had no occasion to urge until his 
possession was attacked limitation would not ord manly 
affect bis defence but when his defence raises a plea of 
some inchoate or imperfect right the establishment of 
which would depend upon a suit within a particular time 
he should not be allowed to urge that defence if the 
suit which has not been brought would at the time when 
he urged the defence have been time-barred (Wads 
worth, /) Krishna Aiyarp Subba Reomak 

49 LW 657 = 1939 M W N 590 = 
AIR 1939 Mad 678 = (19391 1 M LJ 770 
General principles outside the act— Courts if can 
take nose of and apply 

The Courts in India are bound by the specific provi 
sions of the Limitation Act and are not pern itted to 
move outside the ambit o! those provisions There is 
no place in the law of limitation — in India for a general 
principle of limitation " It is not permi>sible to the 
Court to discover in the provisions of the Limitation Act 
general principles and to apply these principle* to cases 
which are not specifically provided for by the Act itself 


oniy 1 o me punt 

ii-le of the Ltmita 
>t tied down to the 
statemen s in the phint In order to determine it it is 
the duty of the Court to consider the facts and circum 
stances admitted and proved in the case (.Hamilton 
and Kadha Krishna JJ) JAI MaNCAL TEVVARI v 


(Harries, C J and Agarwala, / ) M ALI RAM v Ram 
GOBINDSAH 18310 416 = 5 BR 943 = 

12 EP 149 = 1939 P W N 297= 
20 Pat L T 40i=AIR 1939 Pat 425 
-^—(Rangoon), Cl 13— Grant of certificate — 
Practice 

The practice of Rangoon High Court is to grant 
certificates under Cl 13 of the Letters Patent only in 
cases in which doubtful questions of law or procedure 
exist which deserve reconsideration and this practice 
is sound in principle in view of the fact that questions 
of fact cannot consiltute valid grounds even of a second 
appeal under the Code (Mya Bu and Sharpe J J ) 
Ma Lon v M* My* May 179 I C 916 = 

11 RR 363 = AIR 1939 Rang 69 

(Rangoon), Cl 13— Grant of certificate — Prtn 

a pits 

A certificate under Cl 13 of the Letters Patent should 


presented suit— If continuation of first suit — Limita 
tion 

Where a plaint in a suit presented with ia the period 
of limitation is returned by the Court for want of pecu 
maty Jurisdiction and the plaint if reduced in its scope 
in order to get over the difficulty of want of jurisdiction 
and re»presented to the San e Court on a date on which 
a new suit would be barred by limitation, it way be 
treated as a continuation of the previous suit , the Court 
reluming the plaint has the power to receive the plaint 
with a i educed s ope on representation (Wadsworth, 
/) Chendrayya r SefthaNna 

49 LW 25 = 1939 MWN 449- 
AIR 1939 Mad 397 
— — S S — Plea of limitation not pleaded or raised in 

trial Court — Plea rnued for first time in appeal Duty 
of Court to notice same 

\ Though limitation is not pleaded to the written Mate 
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LIMITATION ACT (1903). S.3. 


Agar oafs, JJ ) ■ 

GlRDHARl LAL 1 •• *• 

20 P.L T. 90b- A.I It. 1939 Pftt t>t>7 t* si ] 
— — Sa 4 and 20 — Payment beyond t' 
the dale of execution of promissory note- 
help to extend period. 

Where an alleged payment is made at 
3 years of the execution of a promissory 
visions of S 4 of the Limitation Act canm 
to extend the prescribed period under S 21 
(Sennet and Yerma, JJ ) SHYAM Pi 
Autar Singh 18110 899 =11 R A 621 = 

1939 A W It (H 0 ) 153 = A I R. 1939 All 252 

S 5 — Applicability— Applications to set aside 

sales under C. P. Code 

S 5 of the Limitation Act dees not apply to appli 


LIMITATION ACT (1908), S. 10. 
of S. 5 of the limitation Act. {AfacArtey, /.) 
R.M.A.L Firm v. KO Shan. 1939 Rang L K. 639. 

S. fi — Sufficient cause — Appeal under S. 476 B— 

I Delay in Cling— Excuse of. SeeCR P CODE, S 476- 
AIR 1939 Sind 78. 
* period fixed by S. 48, C. P. 

■ , S. 48 & Limitation Act, 

1939 HU. 387. 

. pplicability—Marumakkalhayam 

. karnavan and adult member— 

I Karnavan acting as guardian of minor member also — 
o do I Suit by latter sus'hm three )ear t of his comsng of -age — 

14— 1—1913. by the 
havarhi-tarwad. his 
hild of 4 years, the 
navan as guardian, 
niece was in sole 
•'•iff came of age in 
thin three years of 
the gift deed, im- 
sed karnavan as a 


| defendant to the suit 


! ■- 3 6 — “.1 finer" — Child in womb 

Although under certain system of law, such as Hindu 
Law, a child en ventre sa mare is by a legal fiction and 
for certain purpose* considered to be born in the sense 
that he has a right of inheritance in his father’s pro- 
perty such a fiction does not govern the rule laid down 
by the law of limitation Under the law of limitation, 
minority begins at the date of birth and not at the date 
of conception. Where therefore a person challenging an 
alienation of ancesiral property was in mother’s womb 


8 5 — Application of — Minors. 

Minority is a factor to be taken into 
considering circumstances which justify th 
of S 5. Applications for the extension < 

S. 5 have to be more liberally construed 

minors than other litigants. {Young, C J and Ram \ 

Sail,/,) UmraO Begum v KahmaTIlahi 

ILE (1939) Lab 433 = 41 PLR 843 = 

A IH 1939 Lah 439 
•3 5 — Mistaken advice of Counsel — Extension of 
time if lustified. 

The mistaken advice of counsel is not sufficient to 1 
justify extension of tune under S 5 of the Limitation | ■ 
Act, unless the ads ice was given in good 


: 9 and 15 — Judgment-debtor . 




1 ■ judgment- 

ism, me uujk... -n-.j.-t, *v. execution 
jegtns to run. n hich cannot be suspended 
it disability Moreos er, the disability in 
1 be removed by the decree-holder him 'elf 


la cannot pcssw 
' ; sHAN t. TATITH 

entirely to him to take the necessary step', he ■ 5= 12 RL. 238 = 

take lull responsibility for the act* of the lawyer He 41 P L R 799 = A 1 R 1939 Lab. 270. 

cannot claim to have acted “in good faith" in filing the | — — S. 10— Applicability — Conitructtxc trust ” — 
appeal unlc", (he lawyer so acted If the lawyer acted 1 Registered site deed — Part of tale price left inti sendee 
wi'hout due care and attention and filed ibe appeal in I for piymen' r» son of t endec after he b'-omes no- or — 
the wrong Court, the appellant cannot claim the benefit | Suit for amount from sendee— Limitation, , 

Y D 1919-— f7 
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LIMITATION ACT (1903), S. 10. 


Creation-Essential — Property transferred by owner 
to another for good management for term of years — 
Transferee given few r to sell with content of owner — 
Power reserved to owner to sell or mortgage with con 
sent of transferee— Smt for accounts — Limitation — 
Agency 

A trust, as defined by S 3 of the Trusts Act, con 
templates that the trustee is the legal owner of the trust 
property, and before there can be a trust, the “trustee” 
must be the owner, that is, there must be a transfer of 
the property to the trust before a trust can be created. 
Where a document transfers property to a person and 
he is entrusted with the management of the property of 
the executants, who are unable to manage the property 
conveniently for a fixed period, and he is also given 
certain powers, such as to transact all the business of 


against the transferee must be regarded as one 
brought against an agent for account falling under 
Art 89 of the Limitation Act and Is not governed by 
S. 10 of the Limitation Act (ffarnes, C J. and 
Rowland . /) KAMIRUDDIN KHAN e BADPUNNISSA 
Bibi 6 0LT 18 

g 10 — Applicability — Trust declared 


villages, entitled as such to certain fees and emoluments 
out of the revenues of those villages. These were 
collected for him by the defendants who were a/ahat 
gumahtUs who'e office was hereditary and who were 


LIMITATION ACT (1908). S 12. 

" . no power 

self The 
did not 
a suit to 

„ business 
intlff. 
m the 
with 

' 'Odid 



ented 

■ o Ss. 

Machlin. //,) '• * 

I I ■ 


Ss 12 to 25 — Rules as to computation of period 

of limitation — If applttt to periods of limitation prom 
ded by other Acts 

Per Iqbal Ahmed, / —The rules as to computation of 
period of limitation laid down m Part Ilf of the Act are 
not intended by the Legislature to apply only to periods 
of limitation prescribed by the Schedule but apply also 
to periods of limitation provided for by other enact 
ments {Thom, C.J , Iqbal Ahmad and Bat pat, JJ ) 
Durag Pal Singh v Pancham Singh 
LLE (1939) All G47= 1821.0 242 = 12 E A 98 = 
1939 OLE 472 = 1939 A WE (HC)498= 

1QUO ATT KOO„ A TP 1QUO Afl 403 (F B ) 

• udgment and 

■ tme requisite 

n application 
s not, there 
■ the date of 
nature of the- 
* decree has 
s C J, and 

• 1 ■ * - * AUNG YAN 

gLE 686. 

S 12 — Period between signing of / udgment and 

of decree — Deduction of — Decree signed after hmita 
tion. 

In computing the period of limitation for filing an 
appeal, the time between the signing of the judgment 
and the Signing of the decree must be deducted, although 

•i-» j. r ~.„,i — j •».„ ' -ation for a copy of 

ad of limitation re- 
( Sett, J ) SARAT 

■ 1 ■ 43 OWN. 1139 = 

A I E 1939 Cal 711. 

■ '—Time spent tn obtaining copy of first 


S 12 (2) and (3)— Application for leave to 

appeal — 7’iWf for obtaining copy of lodgment — If can 
be excluded. 
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LIMITATION ACT (1908), S. 12. 

In ccn putir g the pined of limitation for an apphea 
lien icr leave Jo »ji«al, lie lure irqcujir ler cbia.-npg 
a ccpj ct tie c»rrct le excluded (Ajouen 

ard Vttt Mekamned, JJ ) I UN JAB CO OPE*. All VE 
Bank, Lid . ammiear k. FunjabNaucnal Bank 
Lid. AubuSak 1 L B (1959) Lab 156= 

179 I C. 912 = URL 651= 41 P L R. 152 = 
A.IJL 1939 Lab 43 
■ S. 12 {2")— Cen.fn fatten ef time — Z-’ajr to be 
excluded— Copy afp/sia fer tn tie day 0/ dehury ef 
judgment — That day, if can le excluded. 

In cc.mpt.tir£ the period of limitation prescribed for 
an appeal two periods aie <0 be excluded They are 

(1) theday cn which the judgnent is prcrcorced ard 

(2) the time (1 e.) tie days requisite for obtaining copy 
of the decree, Thtsetwo are distinct and separate in 
their purpose It cannot Le contended that the day on 
which an application fer copy is made is not a day re- 
quisite for cLtanirg tte copy. Therefore it is clear 
that an appellant i« entitled to a deduction of the nom- 
tir oi days beginning with the day on which he applies 
for, to the day on which he obtains the copy, fiom the 
number of dear days of limitation presented by statute. 
It may be that in an exceptional ca>e, where the copy t* 


*** '*18210 662= 12 BN. 24-19S9NLJ 173- I 
A IJR. 1939 Nag 1E0 

■ ■ B. Applicability— Conditions— Jdenttly all 

cause af action in the two s, 

etectment and mitne f r, Its in 

aeeufaney right in tenant 

pretentaiten to Rerenue Co 

Rnenue Court — // taxed by 

In Cnil Court 

The three essential requisit 
S 14 of the Limitation Act ar 
of action, t2j good faith of I 

absence of juri-dtclion or other cause of a like nature in 
the Couit which entertained the prior litigation A 


ba'ed essentially on tre«pas*, where a prior suit for 
possession and me«ne profits presented 10 a Civil Court 
is returned by it for presentation to the revenue Court on 
the finding that the defendant was an occupancy raiyat 
not liable to ejectment, and the «uit is theieapon 
re pre'tnted to the Revenue Court, after being amended 


LIMITATION ACT (1908), S 14. 

Limitation Act. A person who reck le'sly disregards 
the provisions of O 2J, R, 16, C. P. Code, and starts to 
execute a decree without any authority from the Court 
which passed it, cannot be said to be prosecuting the 
execution proceeding in ‘‘good faith," so as to entitle 
him to the exclu'ion of the time spent by him in that 
proceeding in computing the period of limitation for an 
application by him to the Court which passed the decree 
under O 21, K. 16, C. P. Code, and to get over the bar 
of limitation. {Lctur, J.) BKIJMOHANDAS DAMODAR- 
' das it Sadashiy Laxman. 41 Bom L E. 1190. 

S 14 — Applicability — Proceedings under Child 

Marriage Restraint Art See CHILD MarriaCE RES- 
TRAINT ACT, S. 9 49 L.W. 547 (1). 

S. 14— Coed faith — Choice at plaintiff to pie suit 

in either of luo Courts — Plaintiffs' choosing Court in- 
ecmerunt to defendant — Right to exclusion of time. 

Plaintiff who has a right to institute a suit in more 
than one Court is not bound to consider the convenience 
of his opponent in making his choice. If the unfortu- 
nate efiect of that choice is to cause inconvenience to 
the defendant, it does not constitute lack of good faith 
cn the part of the plaintiff in the sense in which that 
phra'e is nsed in S. 14 {IVort and Agaruata, JJ?) 
laitioei' AGARWALA v JANISTHa LAL. 

182 I C 632 = 12 BP. 36=6 BR 792 = 
20P.LT 893 = A.IR. 1939 Pat. 86. 

—Plaint returned for presentation to pro- 

• -Plaintiff filing appeal against order — 

Right to deduction of time 

W here a plainuff, who filed his suit at R t and whose 
plaint is returned by the Court at R lot presentation to 


AIR 19o9 Lab. 47. 
■ S 14 — "Unable to entertain it" — Interpretation 
— r>t».~).er .~n,t u t>ng fresh suit after vnthdravnng 
• . ■ to benefit of section—- C P Code, 

nableto entertain it*’ which occurs 
in S 14 of the Limitation Act does not merely mean 
that the Court has expressed its opinion that there is 
defect regarding jurisdiction or otheiwise, but the Court 
must actually by its order terminate the litigation on the 
ground of defect of jurisdiction or ether causes of a like 
nature Con'equently a plaintiff who withdraws a 


Satyanarayanamurthy v MaHskaja of Pith a- 
PUR. 60L.W 139= A I R 1939 Mad 724 = 

(19S9J2M.L.J. 329 
— — S 14 — Applicability — Exclusion of tine — 
‘Good faith’’— Meaning af — Re, Hess disregard of 
O 21, R 16 ,C P C-dt— Execution of decree mthout 
order of Court uhieh failed the decree under O. 21, 
R 16 — / / prileeutia in geed faith 
An applicant who take* a proceeding contrary to a 
clearly <xpre"e<f provi'icn of law cannot be 
regarded as pro'ecutirp a civil proceeding in “gcod 
faith" within the meaning of b. 14 (2) of the 


drawn is to be ignored altogether and deemed non- 
existent for the purpose of considering the period of 
limitation for the fre«h suit. (Mukhertea and Loti fur 
Rahman,//) MOHANLAL BaHETI *■ MOWLVI TaEI- 
ZtiDDl*. AHMFD 1LR (1939) 2 Cal 316“ 

43CWN 1074 = 184 1 C 631 = 12 E.C 256= 
69CLJ 510= A 1 E 1939 Cal. €25. 
S 14 (1) — ‘ Other cause ef a hie nature *— 

Leate granted to file suit subsequently recalled — Exelu- 
tten at time " 

Where the juri'diction 0/ a Court to entertain a parti 
cular suit depends upen leave being granted by t 
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LIMITATION ACT (1908), S. 14, 


** J J L „ 

* * recalling 


‘ other 


Ileace 


d should 

be excluded under j h ur on 

t t > >' 

KaUIKAM AGARWALA v JaNIVT ■ 


182 IC 632 = 12 R, 


20 P L T 893 = ’ I . 



— 9 14 (1 ) — Partition tut l — Reform 

rat or after framing of titiiei — No nine f 
manner of division — Arbitrator affecting 
tome only of properties with content of pin 
tiffs creating incomplete partition as binding an t enfoy 
able in tmt — Defendant contending conlTH~Pretimi 
nary decree passed m accordance with award — Appellate 
Court holding partition binding but no’ en forcible tn 
partition Suit-Suit to enforce award — Limitation — 
Exclusion of time up to date of appellate decree 

In a partition salt after the framing of issue* none 


LIMITATION ACT (1908), S 15 
end on that date Certain necessary endorsements 
have to be made on the plaint and hence that Coart 
continues to have seism of the plaint till it is actually 
returned to the p'amtiff Hence « here a plaint is ordered 


J “ u “ ’ - ff (Afulla J ) 

. : * 184 Z C 860 = 

A L J 460 = 
A IB 1939 All 590 
“S 11(2) Etpl 1 ~ P.amt returned for presen 
talun to prop r Court — Time betjj en daf of order and 
date on w i ch plaint is ready far return— D du tibihty 
No litigant should b* made to suffer on amount of 
the Iach»i or d-diy of the Court or its offi ers The 
time b*tn*en th» da f e of the od'rof the return of a 
* ~ Court and th* date 

urn*d u to b ■ dedoc 
and the proceedings 
for the pirposes of 
nen i> made and the 
plaintiff is ent tied to 


ed in this way but no agreement as to the allocation of j 
the remainder coaid b* arrived at In these circum 


‘3 15 — A op ’leaii/ity — Decree given as security 

for stay— Decree holder also underrating not to accept 
• v from his fuigmen' debtor — Judgment 

o deposit sundu in Court — If tint 
‘by an in/ unction or order — Execution 
f saved by S 15 

mg a judgment debtor s appeal the 

J .. a „,» the 

hu 
ler- 
he 

. his 

« the 


was 

loes 

hm 

nch 


Court’s 

th toen 
partition 
i port pre 
vhich the 
ingty fell 
at, there 
i to run 
te Court 


bed 

uy All JOU, L4UIIUUUU All ill AULU a u«l ill COD 

strmng que tions of limitation equitable considerations 
are oat of place (Stone C J and Clarke, /) 
Shankar Rao i» Hazarimal 181 io 516= 
URN 468= 1939 WIJ 40= 
AIK 1939 Nag 81 

'S 15 — Interpretation — Prescribing a period of 

limitation — Meaning of 

Per Thom, C / — If the result of a statutory provi 


CHANl 

181 


buLVV (U#-iU o i» h u»o | 

ALB 1939 P C 128 (P O ) 1 

3 14 EXPin 1— Computation of time — Return 

of plaint for presentation to proper Court— IVhat n th* 

* date on which the proceedings ended’ 

When a Court records an order that a plaint should 
be returned for presentation to the proper Court the 
proceedings in that Court do not necessarily come to an 


— -Ss 15 and 9— Judgment debtor subsequent to 
decree adjudicated insolvent— Suspension of time for 
applying for execution LiHITATltlt ACT, Ss 9 
AND 15 AIR 1939 Lib 270 
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LIMITATION ACT (1008). S. 15. 

■ S. 15 and Civil Procedure Code, S 48— 

Lemitatien f men i/d ty C. P Cede, if affected by 
5. 15, Lim fatten Act — Bar tf hmilatieu under S. 48, 
C.P. Cede— Extent. 

The gereral provision of S. 15, Limiiaticn Act, aie 
intended to a pply to pet icds of limitaticn presented in 
tbe C. P. Code and ate rot confined m their operation 
to petiOds presented Iv the Limitation Act cr ty 
Sch. 1. S. AS, C. P. Ccce. docs p«‘crite a period ot 
limitation. Hence S. *8 of the Code is not Decontrolled 
ty the proviMcnsof S 15, Limitation Act. In other 
words, S. 4S of tte Cede dees rot impose a complete 
barto tbe eitcnticr of a detite after the expiry cf tbe 
period of 12 yeais iire<pcctne of the prousicns cf S 1 5, 
Limitation Act. I Them, C. J. Iqtal Ahmed erd 
Eat fat, JJ) Et pag 1>L mjgh r Iancham 
Singh. ILE (1939) A 847= 182 I C 242 = 

12 EA ““ * * T'~ — r" •»«' 

1939 : 


■ 3. 15— Order 

a tf he alien cf ene tf 
for insehtuey—Efftt 

against Itlt. 

The institution ard continuance cf the insolvency 
proceedings against one of the judgment debtors dees 
not in any way prevent tbe decree holder from proceed- 
ing to execote tbe decree against the other judgmenl- 


tbe decree against the other judgment debtors. As 


— 8 15— Seeft—If central 1 S. AS,C. P. Cade and 

extends the ferted ef J2 years 

Quaere . — Whether S 15 of the am .» 
way controls tbe operation of S. 
whether it applies so as to extend 
by &. 48C I’ Coed {Bream fiela 


LIMITATION ACT (1008), S. 18. 

• ■ -S. 15 (2) — Net tee to Secretary ef State — Deduc- 

Under S 15 (2) of the Limitaticn Act the period of 
two months can be deducted from the prescribed period 
of limitation for the suit in question when notice 
has been given to the Secretaiy of Slate as 
required bj S. hO, C P. Code {Canges Nath, J .) 
SHRI BHAGWAN V. SjCRETARY OF blATE FOR 

India. IL E f 2839 ) Ah. 392= 181 1 c 048= 
11 E A 631=19i9 A W B (HC)216»- 
1039 ALJ 1E4=A 1E.19S9 All 277. 
■ S. 18 — Applicability — Proceedings under the 
United Provirces incurvLeied Estates Act. See 
United Provinces Incomeered Estates act, 
Ss.9 & 13 and Limitation act, i>. 18. 

1939 A.L J. 447. 

* 8 18 — App/icaisiity— Proceedings under United 

. iere can 

cable to 
inhered 
KAZIM 

* I 

■, ■ i * 719 = 

1939 O A 557 = 1939 E D 453= 
1939 A WE CC. 109=1559 0 LB. 1 07= 

12 E O 29-AIE.1939 Ouflh 227 . 

-- - S 18— Fraud — Burdin cf procf — Aff/ieation 

*- ■; ,nt,-c P Code, O 21, A 90 

snt*debtor files a time batrecl apphea* 
Cml Court sale and seeks to invoke 
the Limitalion Act the initial onus 
ily upen him to show that, by reason 
I ol Irauduleni concealment on tbe part cf the person 

. -u — l- u— — Jr the application, he has been 

his right to file the applies* 
.sary to show that fraud has 
■ mentof fraudulent conceal* 

ment requires to be established. Mere under valuation 
of property in the sale proclamation cannot possibly 
amount to such fraudulent concealment. It is a matter 

' - l — — — may be considered, but 

concealment it would 
through the fraudulent 
or such other person 


pujan 10 be the owner of the temple and restraining the | A 1 J{ 193J t!al bbd. 

. . ~ nd Alt 10 — Fraud— Concealment ef tale 

• of pre-empt! en — Cireumst meet leading 


C 


1 ■ after the date of sale and where further tbe witresses to 

! " I ' 1 '•= the sale were neither residents of the locality where the 

( property was situated, nor were they of the village whet 

A.i J. .... 12. the vendees resided, the circumstances are such 


/ 
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LIMITATION ACT (1908), 3 19 
lead to the inference that the vendee was guilty of frau- 
dulent concealment of the fact of sale from the person 
entitled to pre empt and as such the latter could avait 


1933 A W R (SO) 8I7*=A LB 1939 A l|J 
■ -3 Vh—Aeknowli igmint — Form of— If • 

addressed to creditor or his agent 
For purposes of S 19 of the Limitation A 
acknowledgment made is suffi tent though it is addres 
sed to a p*rson other than the person entitled to L 
property or right in question It is not necessary tha 
should be addressed to the creditor or to some one 
his behalf It is litunateria 1 in what connection and 
what purpose and what form the acknowl-dgment 
made (Wasroodeur and Sen //) BHALCHASD 
DATrATRAYA t> CIHNB4SAPPA 'fALLAPP* 

18310 225 = 12 R B 69 = 41 BobjlE 391 = 
AIK 1939 Bom 237 I 

—3 19 — A hnowledgneut— ‘Letter by debtor 

admitting existence of unsettled account— Effect of 
A letter of a debtor, who as agent collected rent of 
and looked after the bungalow of his principal to the 
effect that according to his accounts kept correctly only 
a definite particular amount was due from him b*ing an 
admission of existence of an outstanding unsettled 
account between them amounts to an acknowledgment I 
as his assertion does not in any way make the unsettled 1 
outstanding account into a settled closed account 
(.Abdul Rashid, J ) DlWANNI WiDYAWaTI v RAMJI 
DaS&Co 41PLK 557=AIE 1939 Lab 216 

S 1§— Acknowledgment— Letter promising to 

send money tn two or 4 days — If amounts to 
Where certain monies were due in respect of transac 
tjons between the parlies and the defendant wrote to 
the plaintiff that he had arranged with some one to 
send some mon»y to the plaintiff and also added I too 
am sending money in two or 4 days’ it is clear that the 
reference in the letter was to the defendants liability and 
the sentence is a clear acknowledgment of such liability 
on that date The 
total liability on th 
specify any particul 
JL4.WCHAND.EJt r ■ 

180 1 C 5- ■ - ' 1 

1939 AW’. 

S 19— Act 

amounts to 

An entry in a list of reliance' a local term meaning 
a list filed in a suit of the documents which the party 
relies on is not an acknowledgment Further as it is 
not addressed to any one janstically connected with the 
plaintiff, he cannot rely upon It as ar 
{stone C J and Clarke. J ) TAPI * ■ 

LAL 18110 139 = 12 BN 95= . \ 

A! 

S 19 — Acknowledgment— If i • 

Court of Word i — Report by Collector 
by the estate — A knowled gmeut 

A report made by the Collector admittm 
a mortgage under S 16 of the Bombay Cou 
Act is an acknowledgment satisfying the 
of S 19 of the Limitation Act A Court 
competent to pass an acknowledgment ur 

( 7 ' 


| LIMITATION ACT (1903) S 19 

| -S 19— Acknowledgment — Mortgagor and mort- 
I g^gee— Statement tn reply to decree holder’s t nt unction 
! application 

*“ J — de absolute the 
the mortgaged 
of applying for 
rred by hnnta 
proceedings the 


j hence it was 


an acknowledgment which having been 


■3 19 — Acknowledgment — Recitals in reference to 
arbitration admitting liability — Sufficiency 

Recitals in a reference to arbitration admitting babi 
lity to pay a debt amount to sufficient acknowledgment 
of liability in respe.t of the debt so as to extend the 
period of limitation, even though the reference may prove 
tnfructuous (Lobo, /) Tjkamdas MathradaS v 
Kalianji Gordhandas I l B (1939) Ear 693= 
18110 596 = 11 B S 221(2)= 
AIR 1959 Sfnd 113 

3 19— Acknowledgment — What amounts to— 

Notice of demand by creditor— Claim specified amount 
based on certain calculations— Denial by debtor of tiabi 
lily for amount claimed coupled with expression of 
willingness to have accounts settled with creditor — If 
saves limitation 

An admission by the debtor of the existence of an 
unsettled account between him and the creditor coupled 
with an expression of willingness to have it settled with 
him and a query whether anything would be due implies 
an admission of liability for the amount that may be 
found due upon the settlement A denial of liability for 
the amount claimed by the creditor based upon certain 
calculations by him cannot be read as a total denial of 


AIR 1939 Mad 300 

-S 19 — Acknowledgment — What amounts to — 

Requirements 

"I he question whether any particular endorsement 
* the mean 

*nd on the 
The Court 
ses of the 
onta n the 
Where an 


..1 T,~ _ I ElVARf 

.• . ■ ’ (1939) A 200= 

• . ■ ! ! 8 At J 1233= 

’• I ’■ 1939 All 177 



INDIAN DECISIONS. 


75<> 


749 

LIMITATION ACT (1908)* S. 39. 

-S. 19 — Admission of liability— Filing of sche- 
dule of creditors in msohtn.y proceedings— If an 
Acknowledgment. 

Tbe filing of a schedule of creditors by an insolvent, 


) 

UMvAkt. toUUDl. isjsAUuJ.lii. 

-S 19 — Admission of liability— Guirdian filing 

list of debts due by estate of minor 

Court — Plate by him that it was difficult ■ 

redness of documents relating to debt 


fix tbe correct amount of each debt and to admit the 
correctness of the documents until they had been seen 
Held, that it could not be said that this teas an 
unconditional acknowledgment of a debt No suit 
therefore could be ba*ed on it. ( Addison and Ram Loll, 
//) Srj chand Sheo Prasad v. Lajjia Ram. 

182 I C 330 = 12 R L 14 = 41 PLE 366 = 
AIE. 1939 Lah 31 
■ S3 19 and 20 — "A rent duly authorised ” — Mean 


— 88. 19 and 21 — Co'mortgagors—Acknowledg 

men! by one — If saves limitation as against others. 

An acknowledgment of liability by one of several 
mortgagors will ordinarily give a fresh start of limita- 
tion aennst the mortgagor who acknowIedc*s the same 


SAHU 18 Pat 434 = 184IC 697 = 6 BE E6 = 

12 B P. 255 = 1939 PWH 273 = 20 PLT 619 = 
AIR 1939 Pat 451 

Ss 19 and 21 — Guardian ad litem — Aeknovi 

ledgment by — If effective against minor 

An acknowledgment of liability by a guardian ad 
litem of a minor, who is also the lawful guardian under 
the personal law of the minor, is effective against the 

1. ..1 — , . -1 *-f his 

■ Debi 

: 33= 



LIMITATION ACT (1908), S. 20. 
debts due out of the estate constitutes an “acknowledg- 
ment" under S. 19 of the Limitation Act. ifVattoodeur 
and Sen, //.) BHALCHANDRA DaTTATRAYA v. 
CHANBASAPPA MALLAPPA 183 IO 225 = 

12 E B 69 = 41 BomLR 391 = 
A IE 1939 Bom 237. 

3. 19 — Mortgagee — Sub-mortgage deed by— 

Recital of rights and liabilities under original mort- 
gage in his favour — If a'knert ledgment. 

Where a mortgagee effects a sub mortgage of his 


( James and Rowland, 
3AHADUR RAl. 

I EP 537=6 BE 489 = 

A I E. 1939 Pat. 427. 

S. 19 — Ho acknowledgment — Letter promising 

to pay debt incurred for necessity. 

A letter written by the guardian of a succeeding 
sfcebait promising to pay any debt incurred for legal 
necessity by the previous shebait, does not constitute an 
acknowledgment of any particular debt within the 
meaning of S 19 of tbe Limitation Act. In the first 
place there i» no acknowledgment of the right of any 

1 1 Set} promise 
debts which 
. in the tetter 

' UlMANGSHU 

1 • • ■ CWN. 943 

I operation of 

— Part-payment not falling under S. 20 — If acknow- 
ledgment 

Ss. 19 and 20 of the Limitation Act are independent 
of each other There may bean acknowledgment of 
liability, which comes within S. 19, unaccompanied by 


it 

y 


ment trom . ... 

SADU 

S 20 — Agent — Proof of at least implied authority 

— Hecesuty for — Buddhist husband — // vift's agent. 

A Burme'e Buddhist husband is not necessarily the 
agent of hts wife It may be that no formal authoriza- 
tion is required under S 20 but it roust be shown that 
there was at least implied authority. ( Ba V and 
Maekney, //.) U SO MaUNG v ThOM 
1841 C 622=12 EE 163= A IE 1939 Rang 287 
S 20 — Endorsement of payment — Date of pay- 



|l Po Nyxjjj tr . 
■ ’ 435 = 

1 1 g. 116. 
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LIMITATION ACT (1908), S. 20. 

S. 20 of the Limitation Act does not contemplate the 
interruption of limitation where payment is made by one 


natoiy, it does not lay down exceptions to the genera] 
principle embodied in S 20 ( Thom, C J and Cattga 
Nath.y) Ram Kumar Pandey v Hira Lal 
IIP. (1939) All 258= 181 JC 490= HE A 568 = 
1939 AWE (HC) 98 = 1939 A L J 66 = 
A IE 1939 A 230 

-S 20 —Payment and acknowledgment — Debt 

specified , payment if towards principal or interest not 
specified — Saving of limitation — Effect of proviso to 
teclion 

After the 1st of January, 1928, it is a matter of 
complete indifference whether the payment is of interest 
or principal or both so long as it is a payment relating 
to tbe debt So where a debtor makes a payment and 
acknowledges it in his own handwriting lhat it is in 
respect of the debt, but does not 
towards principal or interest, the 
a fresh period of limitation under ‘ 

Act. If the acknowledgment is i 
without Identifying the debt, it w 
Under the amended section it is 
that the payment was towards 
and Ns yogi, J .) N A Ray AN v R,,A, , 

2 LB (1939) Nag 23 ». ■ . 

182 1 C, 672=® 12 E N 20 = / ’ * 

S 20— Payment of inter 

tien. 

So far as the payment of interest is concerned, me i 
acknowledgment in writing must be ol the payment oil 
interest ‘as such' The word 'payment' in the proviso 
refers back lotbe section which it quali6es, and the J 
words 'as such' occur in relation to the payment of the 
interest m the section itself (Thomas C. J and Yorks, 
/) 


by debtor and endorsement — Abttnct af appropriation by 
Atm — Subsequent endorsement by ctedttor to interest— 
Legal tffeei of. 

Where a debtor makes a payment to the creditor and 
endorses such payment on the document evidencing the 


I LIMITATION ACT (1908), 5. 21. 

J back of the promissory note executed by him to the 
| creditor,— it is a payment of Interest as such by the 
j l. ~ j •„ tlve t 0 save ) im( tation under S. 20 
taUon Act. (Harries, C.J. and 

■ ’ . Santa Prasad Singh v, Hari- 

SiNGh. 18 Pat 253= 

’ C S30 «5BB 924 = 12 EP. 124 = 
20 Pat LT. 176 -1939 P W N. 170 = 
AIR 1939 Pat 389 

S 20 (1) Proviso (as amended)— Endorse- 

meat by person making payment — If should be written 
by him 

Under the present law, all that is necessary is that 
the endorsement should have been signed by the person 
making the payment. It is quite unnecessary that the 
whole endorsement should have been written by the 
person making tbe payment (Dunkley,J.') V Paw 
Tint v U Than Daing. 18110.393= 

11 EE 460(2)=AJR. 1939 Bang 112. 

S 20 (1 ), Proviso — Payment made by daughters 
of promisor — Endorsements by them — Necessity for 
It is true that if money is sent by a person by the 


by— If bmds other members 

The manager of a Hindu joint family has power to 
make part payments in respect of a debt which is legally 
recoverable being within lime and the other members of 
the family are bound by such payments. (Ronutmal 
J .) RaWTA V POKARDAS. 1939 M L.E 88 (CIV ) 

— S 21 (1) — Hindu Law— Paternal grandmother 

— Jf ‘ lawful guardian' — Endorsement by — If sates 
limitation. 

On the death of the parents neither by Hindu Law 
nor by custom is the grandmother recognised as the 
lawful guardian of tbe minor and endorsement of pay 
ments by the paternal grandmother cannot bind the 
minor and save limitation (Leach, C J . Mockett and 
Knshuatuiamy Atyangar, //) CHENNAPPA V, 

OwkhvaPPa 50 LW. 896 = 

(1939) 2 M L J, 884 (F B ) 
'■ ) — Acknowledgment by partner — If saves 

; mercantile concern, a partner has an 


(as amended in 1927), 3 20 (1>— Construction 

— -"As such'' — Scope and effect of — promissory note — 
Payments by debtor endorsed on note— Absence of Specifi- 
cation as to payments being for interest or principal— 
Appropriation by creditor to principal— If saves Itmita- 


— — S 21 (2)— Joint mortgagors — Payment of 
interest by one— Effect 

The terra ‘Joint contractors in S. 21 (Z; also 
includes joint mortgagors Section 21 (2) must 

i, p ~ MM.nrimii with Ss 19 and 20. 

as such by one of the 
t an agent of the olheT 
• alive the debt as against the 

the payment Tbe claim 
• , >rsonall; as well as against 

. . Iged by him. For, each of 
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LIMITATION ACT (190 8), S. 21. I LIMITATION AOT (1908), S 26. 


the contractors is a principal (although it may appear 
that one is as it were a surety (or the other), the one 


debt; but it is not a pledge which can be disassociated 
from the liability incurred. It could only be so if there 
were an express agreement to that effect. Consequently, 
when the liability of one of the joint contractors ceases, 
his share of the property pledged as security is also dis- 
charged from liability. {Ba U and Mactnry. J / ) U 
SO MAUNG r<. THOV. 181 I C 622 = 12 K R 163 = 
A.IE 1939 Rang. 287. 


the gei 
Act, 


S 21 (3) (4) of the Limitation Act lays down two 
conditions in order that acts of a member of a joint 
Hindu family • " r 1 ' r *'* 1 • 1 * - 

period of hmi 
conditions are 
by or on beba< 
specified acts • 

family bur mo 

however, necessary that the document evidencing the 
loan must on the fact of it show that the loan was incur 
red on behalf of the joint family If the fact that the 
loan has been incurred on behalf of the family can be 

c.r — o .I..,. c or ret rut »«..m 


Chand TJCWARI V. RAJ AN 1 Kanta Mukherjee. 

70 0 If J. 201. ! 

-■ — — S 22 — Applicability — Alteration of miidescnp \ 
tion and substitution — Distinction — Amendment seeking 
to cubititnte one legal entity for another — If can be 
permitted alter limitation 

The essential difference between an alteration that 
comes under the head of mere misdescription and an 


Held, that the suit was not barred under S. 22 as the 
deletion of the word "firm” w as no addition of parties 
I _ __ 0 f g_ 22 the original description of 

artners being mere misdescription. 
3IKATH Singh v. Munga Lai.. 

C. 761=11 HP. 400= 6 BR. 284=> 
AIR. 1939 Pat 40 
—Applicability— Claim to attached 
property — Order allowing— Subsequent transfer by 
claimant — Suit to set aside claim order — Joinder of 
transferee from claimant after period of limitation— 
Effect on suit See C. P. CODE, O 21. R. 63 

17 Pat 688. 

S 23 — Continuing wrong — Dispossession, if 

would amount to — Construction of S, 23. 

Dispossession is a trespass and in one sense a continu 
■* ' " a continuance of the 

meaning of S. 23 of 
an Act must be read 
s different provisions, 
a manner that there 
Arts. 142 and 144, 
Complete usurpation of possession and occupation and 
consequent dispossession of the owner of the land is a 


Ct. 

. *. is 

3 23 — Continuing wrong — Tenant building 

home on holding conhary to terms of tenancy 

The building of a house on his holding by a tenant 
contrary to the teitns of his tenancy is a continuing 

» _ ... .u... r... — t run against the 

iperation of the 
s definitely when 
ISURJA GORAIN 

r Gnanendra Nath Banerji 179 1 0. 482= 
SEE 237=11 RP 330=AJB 1939Pat.349. 

S 23 —Dissolution of Mahomedan m image — 

Suit for, on ground of tmpotency— Limitation 

Under Mahomedan law marriage is a civil contract 
and husband's impotency is a continuing breach of 
contract of marriage within the meaning of b 23. Hence 
a suit by wife for dissolution of her marriage with her 


(.Dams, J. C and Mehta, J ) MANGHARAM KUPCHAND 
V HAJI Sorik Punhoo ILR (19391 Kar 275= 
182 1 C. 881 =12 R 3 S9=AIR 1939 Sind 172 
■ S 22 — Applicability — Hindu } ml family — 
Suit m names of membtrs with word "firm" affixed — 
Amendment after limitation by deleting word "firm" 


jection as to registration of the firm being taken, plain 
tiffs amended the plaint by deleting the word "firm." 
But this amendment was made after limitation had 
expired 


right to nee it, consistently with the rights of the other 
co sharers until partition \\ here therefore one of the 
owners of a Joint wall erects a wall on the top of the 
! joint waH and keeps ventilators in the wall so exerted, he 
1 does so consistently with ihe rights of the co-cwner and 
hence cannot acquire a right of easement in respect of 
'the ventilators against the co owner. ( Bhtde , /.) 
On kar Nath v. lala Muni lal 

182 I.C 498 = 12 R L 50 = 41 P LB 267= 
A LR 1939 Lab 28. 
-S 26 — Basement of any— Person throughout 

I claiming ownership of toil Under passage-— I f tan 
claim 

Ter Maeiney, / —It is es'ential that the person 
Ing easement ot way must have been conscious 


Y. D. 1939—48 


f 
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LIMITATION ACT (1908) S 26 
was using the passage tbat he was exerasing a right of 
easement over tne land of another When he has 
throughout claimed that he was the owner of the land 
over which the way parsed it cannot b- said that he 
was conscious of using the way in the exercise of bis 
right to do so as an easement and his claim for easement 
must tail If the facts proved are so indeterminate as to | 
point equally to ownership or to the exercise of a right 
to an easement, it cannot be held that an easement has 
been established because the fact of ownership has not 
been proved Further, for the purpose of acquiring a 
right of way or other easement under i> 26 it must at 
least be <hown that the servient owner might be ex 
pected to have known of the assertion of the right of 
way on the part of the dominant owner {Dunhtey and 
Braund JJ ) MORUGAPPA CHETTYAR l> K S A K. 
ChkttyarFirm 18010 477= 11 BE 397° 
A IB 1939 Bang SI 

‘S 26 — Lessees of ad 1 aunt plots under same 

landlord — O it of them owning building on plot — Right 
to prescribe for light and air against oth'r 

A lessee of land who owns a building thereon, can 


LIMITATION ACT (1908), Art 2 
ed m living memory and property tn it has been chang- 
ing bands by sale it cannot be said that qua the user 
of the well an ancient custom has b"en established for 
which it was necessary to trace the legal origin to a 
dedication and hence no right by prescription as con- 
templated by S 26 can be s3id to have been acquired 
( Addison and Ram Lall //) WALAITI RAM v 
NATHl RAM 181 1 C 76= 12 EL 152 = 

41PLB 536 = A IB 1939 Lab 191 
[Reversing A I 1>39 Lih 12 J 
~ —S 28 — Applicability — Khorposhdar adversely 
enjoying usufruct of adjoining jungle belonging to 
grantor 

It is open to a tenant encroaching upon the adjoining 
land of bis landlord which is not included in Ins lease 
to indicate that he intend* to hold the encroached land 
for h s own exclusive benefit and not to hold it as he 
held the land given to him in his lease The nature and 
effect of his possession depends upon the nature and 
i extent of the rights asserted by his overt conduct or 
j express declaration If a khorposhdar who IS entitled 
artder hi* grant only to the cultivated area in a village 



pal sweepers passing over lan t to tjjeep lain ne of 
another person— Owner of latrine— If ean claim eate 
ment of way 

When S 26 talks of the enjoyment of a right by a 
person wbat it really means is that there mu«t be an 
exercise of that right by that perron Where fora | 


11 BP 638 = A I E 1939 Pat 587 

S 28 — Scope and operation of— Right to mo- e 

able property— If affected 

The rule of limitation is a role of pro-edure, and does 
not either create or extinguish rights except in the 
case of acquisition of title to immoveable property by 
-■* , * . » - on Act S 28 

to immoveable 
(hin the period 
right to move- 
•r Borough 


Laiuuii. aim a ligului way uy way w ui • m 
respect of this user by the sweepers of the Municipality 
because the activities of the sweepers are directed wholly 
by the Municipality and over them the owner of the 
fatnne him'eff has ro control In the*e circumstances, 
such user cannot be accounted an enjoyment by the 
owner of the latnne of the right he c'alms as an ease 
ment and as of right Furthermore as under S 185, 
Burma Municipal Act, the sweepers haieanght given 
by statute, to enter on any other's land for the purpose 


41 Bom LB 1002=AIR 1939 Bom 494 

S 29— Part p lyment — Test 

I Part payment need not be in actual cash and the test 
* ts u bather Ike payment mould be si answer to s sail 
brought by the creditor to recover the amount {Her 
man ) LaDHU RaM v LaDU 

1939 A M L J 23 

S 29 (as amended in 1922 )— Reasons for 

amendment 


MURUGAPPA CHETTVAI 

Firm ! ■ " ’ ' 

S 26 — Well used 

const ru ted in living • 

prescription 

It is a I ttle difficult in see how a changing and fluctu- 
ating population of a locality can be considered to occupy 
the staius of a dominant tenement It is true that certain , 
classes of rights have been held to have been acquired 
by prescription such as a right of way or the right to 
bury dead bodies and in all such cases a presumption 
has been made that the custom tn question had a lawful 
origin in a dedication " here however a well which | 
•has been used by the p*op!e of a n ohatla was construct 


held 

the 


* ved 

Bajpai //) ntJRAG PAL blNCH r PANCHAM 
Sisgh LLR (1939) All 647=18210 242= 
12 B A 98=1939 OLR 472 = 
1939 A W R (HO) 498 = 1939 ALJ 522" 
A IJR- 1939 All 403 (I\B ) 
— Arts 2 and 120— Applicability— Suit for 


recovery of statutory compensation 

Where it is admitted that the act was performed 
under the powers given by the statute and the cause of 
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LIMITATION ACT (19081, Art. 8. 


LIMITATION ACT (1908) Art. 28 


action alleged against the Secretary of State is a failure 
to allot the *utatwy comper.-ahon provioed, then Art. 
120 and not Art. 2 governs the case. AIR. 1936 Pat. 
513, Appl. (Dilip Singh, /.) AmaR KauR v. 
Secretary of State A I.R 1939 Lab 683 

Arts 8 and 62 — Sale cf articles of food by 

thopleeper — Latter alto running restaurant — Suit, for 
iknr grice — Limitation 

Consumable commodities sold in a restaurant would 
certainly come Under Art 8 of the Limitation Act, but 
the mere fact that a proprietor of a stole has a restau 
rant department does not make all articles of food 
which he may hare sold in a different department lose 
their character of “goods” and with it ••'** benefit nf the 
Art. 52 of the Act. Food and drink 
would come Qtlder Art. 8 must be me 
food which are either consumed on 
sent out or taktn away by the customer which are intend- 
ed for, or capable of, immediate consumption in the 
state in which they are sent out, that is to say, without 
cooking. If from the re-taurant is sent out, for instance, 
a case of beer, that would scarcely be drink in that sense 
of the word It would be good', and the same applies to 
articles in tins which do not require immediate consump- 
tion. (Bagulty, /.) PERSHAD v THE FIRM OF 
Unica. 1933 Rang L R. 626. 

——Aft 10 — Applicability— Suit for fire cmfition 
within one y tar of tale — Transfer by vendee— Trans- 
feree aided more than a year after the date of tramfer 
— Suit, if barred 

Where a purchaser under a 'ale deed in respect of 


transfer only subject to the right of pre-emption. 
Though such a transferee is impleaded in the suit more 
than a year after the date of the transfer to him, the 


Art. 11-A — Applicability — Delivery of posse 
to decree-holder purchaser under O 21, R. 96, l 
Code — If amounts to dtspissession 

Before Art 11-A ol the Limitation Act applies, 
must have been an act of dispossession by the decree 
holder or auction purchaser An order for delivery of 
possession of land in the actual possession of tenants 
made in favour of the decree holder purchaser under 


Art 12 — Applicability — Execution sale under 

decree on void mortgage by Hindu father — Suit by sons 
for possession impeaching mortgage decree and -ale — 
Limitation See HINDU Law— DEBTS 

1939 MWN 918. 

—Art 14 — 'Applicability — . Grantee of Sanad 

under S 133, Bombay Land R venue 1 ode — Suit 
against for possession — Limitation Se* BOMBAY 
Land Revenue Code S 133 41 Bom LB. 939 

— “Art Xh— Applicability— Suit to set aside muta- 
tion order and for possession 

A suit to set aside order of muta'ion and for posses- 
sion of immoveable property brought less than eight 
years after the order of mutation and within 12 years of 
the death of the last owner, in the absence of any pro' 


vision barring the same after one year is within time, 
and Art. 14 is not applicable (Addison and Ram Lall, 
JJ ) Asa Ram p. Fatima Begum 

183 ID 853 = 12RL 145(2) = 
A I.R 1939 Lah. 136. 

Art. 14 — Applicability — Suit nnder &. 36, 

proviso (3) ol Bombay Hereditary Offices Act — Limita- 
tion See BOMBAY HEREDITARY OFflCES ACT, S 36, 
Proviso (3) 40 Bom L E. 1288. 

Arts. 14 and 120 — Objection irr partition 

proceedings disposed of without deciding real point at 
issue — Declaratory tuit — Bengal Estates Partition Act , 

S. 119 

" * ** 1 inder Bengal Estates 

proceeded to take 
■ Act When he was 
\iu) one A raised an 
objection and claimed that tenancy created by 2? was 
tenure which affected interests of B only and was not 
admitted to be permanent tenure by A The dispute 
was due to the definition of ‘‘assets’’ mb 3 of the Act, 
The Deputy Collector disposed of the question without 
coming to decision on any real point at issue. He said 
that the tenancy was either a raiyati jote or a tenure 
admitted by all the recorded proprietors to be a 
permanent tenure A thereupon brought a tuit for 
declaration that tenancy granted by B in favour of 
certain persons Mas a tenure which affected the interests 
of B only and was not admitted by A to be a permanent 
tenure 

] Held, that a mere declaratory decree could not be 

-.a myuse- 

as not 
nd of 
lot open 

j to the Civil Courts to give a direction to the Revenue 
I OlEcers there »i> no longer any case for giving a mere 
1 declaration as to the nature of the tenancy 

Held , further , that b 119 of the Estates Partition 
Act could not po'sibly be a har to the suit 
Held also that the suit was governed by Art. 120 and 
not by Art 14 For limitation depended upon the 
l cause of action set out in the plaint and the relief 
i claimed The ulterior object or motivr at the back of 


A I.E 1939 Cal 749 

I Art 28 — Applicability — Illegal distress— Suit 

for damages and compensation — Distress so.lhont funs- 
I diction — If excluded from operation of article — Art. 36 
r of -General art l iptctfi' provisions — Ex 
mcr by tatter — Rule. 

specific article dealing precisely with a 
ipensation for illegal distress or distraint 
Distress has the same meaning as distraint The illegal 
| distress contemplated by the article might be the result of 
various causes The seizure of the property might be 
| illega' either because the party from who'e possession it 
was seized was not liable or because the property on 
account of its character was itself exempt from seizire. 
Again the person effecting seizure or the officer under 
whose authority the distraint is effect'd might have no 
I power or jurisdiction to effect the seizure, or the distraint 
itself might not be in conformity with the provisions of 
the statute under which ihe act wa» purported to be done. 
Ir cannot be 'aid that seizure doe to want of jurisdiction 
is not contemplated by 'rt 28 Sach a »e'rure is an 
I illegal di«traint covere ' bv \rt. 28, and there is r 
l ground for applying Art 36, w hich is a very wide 
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LIMITATION ACT (190£), Art 32 
general article Art 28, being an express an J r 
article, mast prevail over the general p 
(fVatsoodew J) SHRIDHAR MAHADEO v C 
JJfTHWAL 41 BOm I - 

— Ait 32 — InapplttabtUty — Lan Herd 

gairmazrua am lauds on tenant— Latter brtn, 
under cult it ait on — Suit for Us reentry 
A landlord has no right to settle gatrPtatrua a 
and If he purports to do so, the person ssith w 
purports to settle them acquires no tenancy r 
virtue of the settlement If such a person brings the 
land under cultivation, his act amounts to an ouster of 
the public and the period of limitation for a * * 
recover po«e«sion is 12 years from the ouster 
of the Limitation Act has no 
{Agarwala, J ) LACHMAh 
Mahton I 

"" — Art 36 — Applicability— 'illegal distress— Act 
without jurisdiction — Limitation for »utt for compensa- 
tion See LIMITATION ACT, ART 36 

41 Bom LK 1223 

— ■ Art 36 —Suit i n tort 


giving rise to a claim for compensation for damages 
i Addison and Ram Loll JJ ) GHULAM HaWer f 
IQBAL NATH 184 I C 130 = 12 RL 167«= 

AIR 1939 Lah 118 

“* Art 44 — Applicability — ,£*>• ’ 1 * 

minor jointly with de facto 
dtscribtd at guardian — Recital 
both and that connderation was ) ■ 

Validity ot sale 

Art 44 of the Limitation Act applies only to a trans 
fer by a guardian and does not apply to a transfer by 
one who though a de fa to guardian, purports to trans 
fer his ward s property in his own capacity and as his 
own property Where a person who is the de facto 
guardian of a minor and who has been managing the 
minor’s property executes a sale deed of the minor's I 
properly jointly with the minor without any 
mention of his acting as the guardian of the 
minor who is the owner of the property, and the sale 
deed recites that the property which is ‘out’ property is 
sold for consideration required for our’ family neces 
sity and for the expenses of the minor's marriage it 
must be taken that the property Is treated as belonging 
to both of them and that both of them purport to trans- 


interest in the land and since the minor being a minor 
cannot validly sell his interest in the land the sale deed 
is ineffective and the vendee acquire* no interest in the 
property The minor owner is not bound to get the sale 
deed set aside within three years of his attaining enajori 
ty as pre'cribed by Art 44 of the I imitation Act 
(Lohiir,J) AMATEPPAt- SANGaNBASAPPA 

41 Boo L.B 667 “A IP. 1939 Beta. 427 I 
— -Art 44 — Applicability— Suit by a transferee 
from a minor xi ho hat attained majority 
Where an assignee or vendee from an ex minor sues | 
for pos<e«Mon as against prior purcha'ers from the 
minor s guardian, whatever view may be taken as to the 
specific applicability of Art 44 of Limitation Act one 
point is clear and that is that the plaintiff as an assignee 


LIMITATION ACT 11908), Art S9 


I ■ — Art 49 — Scope and applicability of 

| Art 49 of the Limitation Act contemplates a case of 


preclude the appti 
operation only when 
pos'es‘ion becomes wrongful In cases where 
the original possession of ibe defendant is lawful but 
becomes unlawful by reason of certain facts, Art 49 ts 
the ordinary article to apply {JVtyogt J ) BULaKI 
das t RathakiSan I L.R (1939) Nag 498“ 
18310 386=*12RJ<r 59= 1939 NX J 190=> 
A I.R 1939 Nag 177 

Arts 52 and 85 — ■Applicability— Sale of goods — • 

Payments made by purchaser on account— Suit by tiller 
for balance 

Between 25th October 1934 and 24th December, 
1934 a person had told to another person goods worth 
Rs 357-12 6 The purchaser had made payments on 
account between 27th October 1934 and 6th October, 
,s,c ~ 293-4 6 On 23rd June 1938 

balance of Rs 59 8 0 together 


fell under Art 52, because the 
I account consisted entirely of goods delivered on the one 
| hand and payments made towards the price of those 
goods on the other Art 85 could not apply because 
there were no reciprocal demands between the parties 
There had not been and from the nature of the case 
could not be any demand from the purchaser to the 
seller This was clearly a suit for goods sold and deli 
vered and was barred by time (Stcmp J ) KahaN 
Ciianp tr HadayatUllah A X.R 1939 Lab 307 


— —Alts 62 and 8— Sale of articles of food by 
shopkeeper— Latter also tunning restaurant — Suit for 
their price— Limitation See LIMITATION Act ARTS 
8 AND 52 1939 RangL R 626 

AttS 67, 59 30d 60 — ■Relative applicability — 

Test 

T ' — » *• - * 1 ’ Art 60 of the 

Art 57 or 
Prasad v 

■ . ■ ■ 0AMLJ 6 


■ Alta 59 and GO— Applicability — Loan or deposit 

—T est to be applied. 

Arts 59 and 60 deal with transactions of two different 
nature, wh le the former appl es to loans the latter 
applies to deposits That a transaction is a deposit has 
to be proved undoubtedly by the penon alleging it to be 
so The te*t to determine whether a particular Mans 
action is one of lo«n ‘or one of deposit' U to ascertain 
whether the money paid or deposited was in the nature 
of an advai ce of loin so as to create the relationship of 
crditor and debtor between the parties or was merely a 
deposit without bridging into existence such relation 
ship (Iglat ihtnad, J ) GUWAPILAL V MaNZOOR 
AHMAD 184 1C 659 » 12 R A 257** 

1939 A WR (HO)304~AJR 1939 All 378 
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LIMITATION ACT (1008). Art. 60 
- - - -Art. 60 —Agreement that defiant skill be payable 
an demand — If can be unfilled. 

The agreement that the money shat! be payable on 


-"Art. 60 — Applicability — Condition! necessary — 

‘ Agreement 'ashen can be unfitted— Defend — Onus, 

' For Aft 60 of the Limitation Act to apply, it roust be 
proved that there was 3 deposit and that there was an 
agreement that the money should be payable on 
demand, or alternatively that the relationship of the 
parties * as that of 3 customer and banker, this being a 
particular kind of deport payable on demand. In the 

fatter case an 'agreement' to repay o~ •**——* 

doubt implied. The burden of provm< 

be a deposit lies on the person a*sertin, * 

SHEO PRASAD P, MT. OARHAN. 

1 3 ‘ " ! 

— -Art 60 — Applicability— Mone •, 

spttihti tim’ — Suit far reentry of— 'Ll 
Where money is deposited under an 
shall be payable at a specified time, th- 
the etpiry of the time filed, must t * ■ 

payable on demand to the depositor, a 
recovery of su;H money is governed by 
Limitation Act {Fatl Ah, /) NOK 
Prasad p Mojiban 18210 831 = 

12 RP 80=1939 
20 PatLT 81=AIR 1 

-Art 60— Applicability— Money 

another to secure monthly payment to thira 
When one person places money with s 
to secure a regular monthly payment to : 
the transaction amounts to one of deposit 
with whom the money is deposited becom-s, as regards 

* 1 - ‘ ' e depositor. 

case ( 0 . K. 

lM,U 49 

Art 60 — Construction— ' Demand"— Meaning 

and essentials of 

The demand contemplated in Art 60 must be a legal 
demand It must be made by a person capable of 
giving a valid discharge in the event of payment being 
made. If the deposit is payable to more persons than 
one it equally follows that the demand must be made by 
them all or at least by one of them duly authorized by 
the others and in a position to give a legal discharge on 
behalf of himself and the others In the same way the 
demand referred to in Art 60 must be a demand made 
directly on ihe party wiih whom the deposit lies in his 
capacity as depositee The demand must be an unquali 
Bed demand for the whole sum due A Haim to deposit 
wot addressed to deportees but put forv. ard in a written 
statement in a suit in which both the claimant and the 
depositee were co-defendants is not a demand of the 
nature contemplated in Art 60 ( Davis . JC and 

Lobs, /.) GOPAtDAS METH* - 
CHEU.ARAM 1 1> ' 

1B2 I.C 718 = 12 RS 25=' 

Art 60 — Starting point— 

ment after demand — Subsequent demand— It anl when 
give, a fresh eauis of action. 

Time under Art. 60 of the Limitation Act can only 
run from the date of demand, if that demand is part of 
the cause of action Where as a result of a demand 
some payment is made, a later demand would gite a 


LIMITATION ACT (1908), An. 62. 
fresh cause of action, only if full payment bad been 
made on the first demand and the second demand was 
for a sum not due when the first demand was made. 
' ‘ v ‘ ANG RAI v. StTA RAM. 

1939 AM.L J. 66. 

— ‘ ‘ 1 1 120— Applicability — Suit to 

guardun for necessaries of 
COtJTP ACT ACT, S. 6S. 

1939 M.W.N. 798. 

-Art 61 — Starting point— Guardian of minor's 
person and property appointed by Court— Advance of 
moneys to estate f or expenditure without sanction of 
Court — Subsequent handing over possession of property 
to ward under Court's order— Suit Co recover money 
advanced to estate — Cause of action — When arises. 

Where a guardian appointed by the Court of the per- 
son and properly of a minor has advanced moneys to 



u«., w, •» 4* jauilj is It. dib, 

- .Arts. 62 and 89 — Applicability— Management 
by daughter under father's will— Suit by anothsr 
daughter for account— Limitation 

Where under the terms of her father's will the eldest 
daughter is appointed manager and lambaidar for her 
life time and was given powers nut only to collect and 
distribute the profits, but also to manage the household, 
etc , and another daughter files a suit against the 
managing daughter for rendition of accounts. Art. 62 
of the Limitation Act cannot apply to it, for the money 
or profits received by the managing daughter was not 
money recened by her for the use of the plaintiff 
and it is onty Art. 89 that can apply Tbe eldest 
daughter is in control of the interests of tbe other 
daughters in the estate with their consent. and therefore 
Art 89 applies to suit by one of the daughters. {Thom. 
C J and Gangs Nath. J) A'-HaRFI KuER v. RAM 
PEAREY ILK (1939; All 594-183 1 0 684“ 
1939 AWE IH C ) 456 = 1939 P. D 382= 
12 R A 152 = 1939 A L.J 428 = AIR 1939 AIL 442. 

Arts 62 and 66—Appheaiihtv—Suit by co- 

sharer agamst another eo sharer for share of amount 


| mined. In «uch cases money will be said to have been 
1 received for the u-eof the plaintiff Io ca«ss howeyer 
( where the shates ate not determine! and taking of an 
, account is necessary before the respective share* can 
adjusted the article applicable will b* Art. 89 
I Limitation Act 32 Cal S27, Foil fAVa* 
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LIMITATION ACT (1903), Art 62 
C J and Ranjilmal, J ) HAMERMAL V HaSTIMAL 
1939 MLR 44 (Civ ) 

• Arts 62 and 120 — Applicability— Sait to 

recover money w rongfully withdrawn by defendant from 
Court See Limitation Act, Arts 120 and 62 

69 c L J 108 

1 Art 64 — Account state t — Signing acknowled g 
ment sn account booh— If am o ints to 

Where a person goes through the account and signs 
an acknowledgment of his liability for a particular sum 
in the creditor's account book and affixes an anna 'tamp 
to that entry the account is an account stated within I 
the meaning of Art 64 of the Limitation Act tmi—. I 
C J and Zta ul Hasan, J ) RAM CH/ ■ 

NANHFY 14 Luck 478=1791 

11 RO 216-1939 OLE 103 = 1939 O i 
1939 OWN 176= A I E 1939 Oadh 120 

(as amended in 1938) Art 64-A —Ifretrcs 

fcctivc — Sun barred before amendment — If raized by 
amendment 

Art 64*A of the Limitation Act as amended in 1938 


for such a suit has already expired before 15 — 1—1939 

the date on which the amendment came into force a 

plaintiff cannot file such ' 

the bene6t of the new Ar 

ment ( Engineer , /) ■ 

EBKA1IIM BUSHEn &C ‘ \ 

Arts 68 and 

debtor — Endorsement by him that he would pay balance 
vnthtn certain pcrtod — Limitation— Starting point 


to run from the expiry of the pe 

endorsement {Skimp /) Ha ■ • 

Singh 41PLE 352=/ 

Art 73 — Applicability — 

knowledgment by defendant of 
between him and plaintiff's bust 
plaintiff — Suit on — Limitation * 

Instruments act, s 4 ■ : 

- ■ — -Alt 73 — Promissory note — Endorsement — Suit 
against endorser — Limitation — Starting point 

The liability of an endorser of a promissory note 
arises only on the date of the endor'en ent and a suit 
against within three years of the endorsement though 
beyond three years of the execution of the promissory 
note is not barred by limitation {Kunhi Raman, J ) 


LIMITATION ACT (1908) Art 86 

12 EP 167=6 BE 965=1939 PWN 367 = 
20 Pat L T 443=A 1 E 1939 Pat 433 (FB). 
“ Art 75 — Waiver — IVhat amounts to— Acceptance 
of part of, or interest on, overdue instalment 
Mere failure to sue or inaction by the creditor is not 
a waiver of the defaul* Some overt act must be e'tab 
Iished from which the Court of fact can draw the 
inference that the obligee has waived the default Where 
the promisee has accepted an overdue instalment it must 
i be held that he has waived the default and limitation 
I would run only from the next default, if not waived 
j But acceptance of a portion of an instalment which was 


18 Pat 459-1831 C 52S=12EP 167 = 
5BE 965 = 20 Pat L T 443 = 1939PWN 367= 
A IB 1939 Pat 433 (F B) 

Arts 83 and 116 — Applicability— Contract of 

sale of mortgaged properties — Undertaking by vendee to 
r mortgage debt — Default in payment — Sale of 
aged properties in sale in execution of decree on 
age — Subsequent transfer of part of properties 
' sn -umbranee — Right to sue on the eounant — 
Limitation — Starting point 

\\ hire a vendee or other transferee from a mortgagor 

— I - • - Jr. i 


implied A cau«e of action on such a contract arises 
to the vendor when he is actually damnified by a 'ale of 
*■ »- v„ — igee OWIO g | 0 the 

pay the mortgagee 
iken to pay The 
three years under 


sue on me lumiau ui n ueumtiy maoe wim ii e moiiga 
gor within the time limited {Dhavle and Agarviala , 
J J ) MST MEHDATUNNlSSA BtCUM r MST HALI 
matunnissa Bec um 17 Pat 751 = 

5 B E 588 = 181 1 C 459 = 11 BP 690= 
1939 PWN 361 = A IB 1939 Pat 194 


Art 85 — Mutual account — Test of 




Suihdeo- 


ed by the very terms of the bond to sne only for such I 

instalment as remains unpaid No que tion of waiver | Art 85 — Mutual, 


1939 ML it uO(Civ) 
open and current account— 


h ...... is found in 

... , . . . ■ . . • . ■ e itisde'i- 

. . • . ... -emed with 

ManokarLall, //) GOKHUL MARTOV v < ’HEO I mutual dealings' or 'mutual accounts* are not necet 
Prasad Lal Seth 18 Pat 459-183IC 523= Wanly safe guides when considering what con'titute* 
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LIMITATION ACT (1908), Art. 85. 

'mutual, open and current account* under Art. 85 of j 
the Limitation Act. (.Slant, C J. and Clarke, J.) j 
Tapi Bai **. Sh ankarlal 184 1 0. 139= 

12E.N 96=1939 NLJ 109 = 
AIR. 1939 Nag. 113. 

■Art. 85 — Mutual, open and current account— 
Meaning of— Absence of shifting balance, if affects the 
nature of the account. 

The meaning of the term mutual, open and current 
accounts as understood by the decisions is that they are 
such as consist of reciprocity of dealings between the 
parties and do not embrace those having items on one 
side only .though made up of debits and credits and that 
the absence of a shifting balance Is not fatal to the con- 
ception of mutuality (Stone, C.J. and Clarke, J.) 
Tapi Bai t. ShankarlaL. 184 I C 139 = 


LIMITATION ACT (1908), Art. 91. 
ween the three parties, to the eflect that the defendant 
should collect the amount by realising the securities and 
appropriate the amounts so collected towards the debt 
due to him and the plaintiff, — the latter being a minor 
at the time—, the essence of the arrangement is that the 
defendant is entrusted with the instruments, which in- 
volve on bis pait an obligation to collect the collections 
under the instruments and pay the plaintiff his share of 
whatever the defendant realises, though there is no 
specific trust for that purpose T he defendant takes the 
promissory notes sub ject to the equitable right of the 
plaintiff to claim an account The relationship of the 
defendant to the plaintiff in such a ca-e is only one of a 
fiduciary nature involving liability to account and not 
that of agent and principal The relationship is more 
akin to that of a trustee liable to account. Art. 89 


demands. 

Where there is dual contractual relationship between 
the parlies (r) that of borrower and creditor and (is) 
that of principal and agent, and in these dealings, the 
plaintiff as creditor has demands ag«in*t the defendant, 
while the defendant as the principal has independent 
demands against the plaintiff as his agent, and the 


41P.LR 809 = A.I R. 1939 Lah 35G 

Art 85— Mutual, opti t and current account — 

When ceases to be as Such— Effect of acknowledgment. 

A mutual, open and current account continues as such, 
so long as the account remains open and current It 
would not become a non-mutual, open and current ac 
count, merely by reason of the fact that after a certain 
date the account was one-Mded The mutuality results 
from the reciprocal claims which can spring out of the 
transactions which once made the account mutual 
Where an acknowledgment closes the old account, then 
the old account ceases to be a mutual, open and current 
account It could cea'e to be open and it could cease to 
be current, but it could never lo'e the quality of mutua 
lity. With the end of e 1 ' 1 c 1 

characteristics would end 
(Stone, C.J. and Clarke, j 
LAI. ' 

1939 NL.J 109 = AIR 1939 Nag 113 
Art. 85 — 'Reciprocal demands' — Meaning of 
exprenton 

The phrase reciprocal demands' in Art 85 of the 
Limitation Act does not import that either party hat 
made an actual demand in fact. But the dealings must 

be of such a nature that !*■" u ‘ ‘ ’ 

demands. (Stone, C J an 

SHANKARLAL ■ ' *. 

1939 NLJ * * * 

•- 'Arts 89 and 120 

ton — Promissory note by debtor in favour of one — 
Arrangement that latter should collect as.d pay other 
Ate share of collections— Relationship— If agency or 
trust — Suit for accounts— Limitation 

Where a debtor executes a promissory note in the 
name of the defendants and also gives him 
securities in respect of amounts due jointly to the plain- 
tiff and the defendant, as part of an arrangement bet - 


A.IR .1939* Mad. 671. 

Art 89 — Applicability — Suit for accounts by one 

daughter again-t another daughter managing under 
father's will. See LIMITATION ACT, Ss 62 AND 89. 

1939 A L J. 428. 

Art 89 — Applicability — Transfer of property by 
' ‘ ‘ ' ’ term of years — 

all business and 
having power of 
gent or trustee— 
-IMITATION ACT, 

6CLT is. 

Art 89 — Suit to recover money collected by 
agent— Starting point — Agency revoked by letter. 

Where a suit is by the principal to recover money 
collected by his agent whose agency had been revoked 
by a letter, no cause of aciion on the basts of revocation 
could an-e against the agent until the terminalion of bis 
authority as agent , hence he could not be sued until he 
had received the notice of revocation The cause of 
action cannot commence from the date of posting of 
such a notice. ( Allsop ,/) KamCHANder v RuRE 
Kunwar 1939 AWE (nc) 735 = 

1939 ALJ 961 = A I E 1939 All 738 
Art 91 — Applicability-Suit to declare plain- 
tiff owner of property traniferrei by fictitious sale 


to be the owner of the properly and hence it is not 
incumbent on him to have it set aside and so Art. 9l of 
the Limitation Act could not be pleaded in bar of hie 
suit to declare that he i* the owner of the property. 
(fens vl, J ) KHALIQ AHMAD V GHULAM GHAUS 

1939 ALJ 389 = 1939 A W.E (HC.)400. 


Limitation Act has no application to a ca*e where a Suit 
is brought by her for possession upon declaration that 
an instrument under which the defendant claims is 
vod (.Collistcr and Ra/pas J/) ISHAK FATIMA 
Bibi r. Anwar Fatima Pibi ' 

182 I C £01 (2)=12 EA 38 -1939 ALJ 642- 
1939 AWE. (H C ) 889 = A I R- 1939 All S1B_ 
Art. 91 — 7 nstrument' referred to sit article. 
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LIMITATION ACT (1908), Art 91 
The instrument to be canceled or set aside which is 
referred to in Art 91 is that msti — 
plaintiS himself has actually asked to 
set aside and not one which he ought 
{Robert t, C, J and Braund , J ) V ■■ 

CasSim Ebrahim AIR 19.49 Kang HI 8 

Art 01— Knowledge of facts— Onus 

The burden of proof is on the defendant to show that 
the plaintiff had dear and definite knowledge of the 
true facts {Colli tier and Bar pat, JJ ) ISHaR 
Fatima Bibi v Anwar Fatima Bibi 

18210 801 (2)=12RA 38 = 1939 ALJ 642 = 
1939 AWE (H C ) 889 = A I R 1939 All 348 
Arts Sland 144— Sham saV«Wd— <! * re- 
possession by vendor— A • 

TION ACT ARTS 144 A ;» 

Arts 97 and 3 1 

lease with possession — £ 

for return of premium and eostt and damages on 
ground of -want of title tn lessor — Limitation— Starting 
point 

A suit by a lessee under a registered lease who has 
been dispossessed from the property for return of the 
nazarana or premium paid by him to the lessor or any 
consequent costs or damages on the ground that the 
lessor had no title is governed by Art 116 of the Limita 
tion Act even though it may apparently fall within Art 
97 As between the lessor and lessee the transaction 
cannot be regarded as void ab imho when both par «• 
have considered that the lessor had a good title 
convey and when possession has been taken under 
lease by the lessee The starting point of limitation i 
the date of dispossession of the plaintiff and a suit 
brought within 6 years of that date is within time 
\Harrtes, C J and bfanohar / all J ) DEBI PRASAD 
Aoarwala v Haji Syed Mehdi Hasan 

18 Pat 654 

Art 102 — Wage 

The term ‘wages’ 
very general term and 
connection with the dail 
paid as monthly salan 
Ranutmal, J ) SimaRTHmae v oukaJKAJ 

• 1939 MLE 62 (Civ) 

——Art 106 — Applicability — Partnership between 
two member! of a divide l Hindu family — Death of one 
of the Partner!— Continuation of partnership by mem 
bert of both families — Suit for dissolution and a counts 
by member e of deceased partner's family after three 
years after his death — If barred 

W here on the division of a joint Hindu family two of 
the members enter into a partnership and carry on bust 
ness and on the death of one of them, the members of 
his family anti t lose of the other partner continue the 


LIMITATION ACT (1908), Art 113 
— - — Arts 109 and 120 —Applicability— Claim for 


sion was not however taken and the mortgaged lands 
were leased to the mortgagor for the term of the mort 
gage at a rent which represented the interest on the 
mortgage amount In 1920 defendant who had obtained 
a money decree against the mortgagor attached the 
mortgaged lands in execution of that decree A receiver 
was appointed in defendant's execution proceedings by 
the Revenue Court and possession of those properties 
was delivered to him in 1927 In 1928 the receiver 


the defendant and for possession by ejectment of the 
receiver No claim for damages was however made 
again't the defendant in respect of the possession taken 
by the receiver The suit was ultimately decreed by Ihe 
Privy Council in 1933 declaring plaintiff to be entitled 
to possession In 1933 the plaintiff brought another 
suit against the defendant alone It was therein alleged 
that the defendant who bad obtained a decree against 
the mortgagor in Revenue Court had obtamed the at 
tachment of the properties without caring to find «it 


a sum equivalent to the price of the produce as damages 
which should have accrued to the plaintiff from Ihe land 
in dispute On this basis he claimed a large amount as 
value of crops from 1927 to 1933 
Held on considering the facts and circumstances that 
the suit was governed by Art 109 and not by Art 120 
led to claim profits only for 
istitation of the *uit ( Sir 


1939 

50 L Vf. 389 = 

- — ■ - Arts 109 and 120 — Suit for rents and profits of 
land to which both plaintiff and defendant have claim — 
Article applicable See LIMITATION ACT, ARTS 120 
AND 109 A I E 1939 Bang 365 

Arts 110 and 120 — Applicability —Suit for 

damage i by purchaser at revenue sale against under 
tenure-holder after annulling under tenure 

If a purchaser at a revenue sale annuls an under- 
I enure under S 37 of Act XI of 1859, without having 


’* *- v * * ‘ t * I 43 O WJN 409-69 CL J 220 = 

. » ■ 1 ' ) ■ ■■ AIE 1939 Cal 468 

• • ■ I 1 ■ ■ ■• • | Arts 113 and 116— Applicability — A egutered 

11 4 ".1 . 1 •* I S ! * ■’ assignment of mortgage decree— Part consideration left 
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LIMITATION ACT (1908), Art. 116. 

VlU assignee lobe paid to assignor on realization of 
decree — Suit for — Limitation — If suit , for specific 
performance 

Where a mortgage decree {or sale Is assigned under a 
registered deed, which provides inter alia that part of 
the consideration money remaining unpaid should be 
paid by the assignee to the assignor on the assignee 
realizing the decree, a suit by the assignor for the 
amount due and interest thereon is suit for eomr" - "* 
tion for breach of a contract falling under Att. 
the Limitation Act, and is governed by the six 
ruleof lire*' ~ 

ance so . 
a suit for 

j.\ she ■ « ■ 

SAHU. 


LIMITATION ACT (1908), Art. 120. 
respect of the property mortgaged. Tn 1914, the mort- 
gagor filed a suit for redemption and got a preliminary 
decree, but did not pay the amount fixed by the decree 
before the date fixed The mortgagee thereupon 
obtained a final decree for sale of the property on 1-7. 
1924 The mortgagee however defaulted to pay the pesh- 
kush due to Government and consequently the mortgagor 
had to pay it in oider to prevent the property from 


6 BE. 92 — 185 I C 63— 1939 P.W N. 769. j however take into account the amount claimed by the 


■Art. 116— 'Applicability — 'Registered'' — Mean 
ing— Personal covenant in mortgage bond— Registra 
tion obtained by fraud on registration law — Effect- 
Suit on bond — Limitation for en farcing personal cove 
nant See REGISTRATION ACT, Ss 2S AND 29 

20 Pat L.T 285 

Art. 116— Applicability —Registered mortgage 

by agriculturist — Suit on — Claim 10 personal decree on 
sale proceeds being insufficient — Limitation — Dekkhan 
Agriculturists’ Relief Act, S 72 See DekkHAN AGRI 
CULTURISTS’ RELIEF ACT, S. 72. 

41 Bom.LB 1 

— Art. 116— Applicability— Registered mukar 

patta — Suit for rent due under— Limitation. 

Art 116 of the Limitation Act applies to all case 
breach of contracts which are in writing and registered. 
A suit for recovery of rent due under a registered 
mukarrars patta is governed by Art. 116 and the period 
of limitation is six years. ( Harriet C J. and AfanoA.tr 
Laii, //.) Jangdhari Singh v. Badri Narayan 
Singh 1939 pwn 220. 

— -Art 116— Applicability — Sale deed registered— 

Consideration reserved with vendee for payment to 
vendor's minor son on bis majority— Soil for same — 
Limitation— “Trust"— If created. See LIMITATION 
ACT. S 10. 1939 M W N 437 


Art. 116— Applicability— Suit for bala 


covenant by which the mortgagee undertook to pay the 
Government peshkusb, and the suit, being one for 
damages for breach of a registered contract, was 
governed by Art 116 of the Limitation Act and in time. 
{Leach, C J and Knshnatwamt Ay) an gar, J ) DURAI. 
swami Pillai v . Venkata Reddi 60 L W. 889 

Art 117 — "Date of the judgment''— Meaning 

of 

The “date of the judgment” in Art 117 of the Limi* 
tation Act is the date of the decree, and if there is the 


Art 117 — Scope amt effect of — Suit on foreign 

tudgment — Cauie of action — Suit filed within period of 
6 years— Execution of decree barred under law of 
foreign Hate — Effect on suit. 

Under Art 117 of the Limitation Act, if a suit is filed 
in British India on a foreign judgment, it is in time, 
notwithstanding that under the law of the foreign state 
where the decree was obtained, execution of the decree 
in that state is barred by time, whether the decree is not 
enforceable because it is barred by the law of limitation 
■ __ _ .1.,. a— „ — ....„ . not relevant to be con- 
in judgment The law 
the suit is brought is 
-e where the obligation 
1 Art 117 of the Limita- 

lod of limitation. It dees 
ndia a foreign judgment 
,d a suit can therefore be 
based on it, and it has to be died in six jears. {Kama, 
/) Jxisukhlalo Mahomed Hussain 

41 Bom LB 1084 = A I.B 1939 Bom 622. 
Art 118 — Scope 

Art 118 applies only to a suit under S. 42. Specific 
Relief Act, for a declaration that an adoption is invalid 


Failure by mortgigee to pay feshluih — Pay 

mortgagor— Suit by latter against mortgagee t ■ 

peshJtush paid by him— Limitation— Article , , . 1 

Me ! Arts. 120, 142 and 144 — Applicability — Alienee 

A deed of registered usufructuary mortgage dared I from Hindu coparcenei — Suit for partition — Limitation 
27 2 1895, contained a covenant that the mortgagee for See HINDU Law — Alienation. 
should pay annually to Government the peshkudi doe in | 41 Bom.L-R. 631 

Y.D. 1939—49 
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LIMITATION ACT (1908) Ait 120 

Art 120 — Applicability — Bombay Hereditary 

Offices Act, S 36, proviso (3)— Suit under — Prayer for 
declaration of right as nearest heir of deceased watan — 
Limitation Set BOMBAY HEREDITARY 
ACT, S 36 Proviso (3) 40 Bom 

— — Alt 120— Applicability — Land ces 
inarodar to Local Board— Suit for recovery f 
•—Limitation See Madras Local BOARDS ACT I 
S 88 SOL W 466^(1939)2 MJ. J 679 

— - — Art 120~Applicability — Money advanced to 
guardian for necessaries of c ‘ ' 

ment against minor — Limi 
S 38 " . \ 

— Aits 120 and " 

damages by purchaser at revenue sale against under 1 
tenure holder alter annulling under tenure fr* I im I 
tation act arts liO and 120 43 r * 

Arts 120 and 2— Applicability— 
covery of statutory compensation See 
ACT ARTS 2 and 120 A IE 1939 Lah 683 

■ ~ AttS 120 and 142 — Applicability — Suit (or 
relief under S 54 Specific Relief Act and for possession 
of land 

W hether Art 120 or Art 142 would come into opera 
tion depends upon the nature of the relief claimed If a 
gallery of a person's home encroaches upon another’s 
land he is unquestionably a irespa ser in view of the 
in a xun whosoever has the soil, al o owns to the heavtns 
above and to the centre of the earth ' Hence where 
the owner of the land on whose land the gallery encroa 
ches bungs a suit for relief under S 54 '•pecific belief 
• neath 

ment 
120 

* . -.1 97“ 

•> 197 

—Arts 120 and 62— Applicability - Suit to 

recover money wrongfully withdrawn by defen /ant from 
Court 

A suit for the recovery of money wrongfully withdrawn 
by the defendant from Court by setling up an adv»r*e 
title to the claim of the plaintiff, is 
Art 120 and not by Art 62 of ihe 
(Sped PLastm Ah and Sen, JJ ) K 
KALIDAS TIIAKURSAY h*iv uuu i 

12 EC 104 (2)- 69 CL J 108 = 
A IE 1939 Cal 413 

•Art 120— Applicability — Sun to remove un ! 
authon ted tnutjWalh. 

Art 120 of the Limitation Act applies to a suit to ] 
remove an unauthorl-ed mutawalli 11 no suit is brought 
within si* years the de facto mutawalli acquires an in 
defeasible title [Slemp J) MST KAMON v ALLAH 

BaKHSH 41 P LB 166 

——Art 120 — Applicability — Trustee liable to 
account — Suit for a-counts — Limitation See LIMIT A 
tion act, ARTS 89 AND 120 1939 MWP 360 

——Art 1 20 — Dfla ratory suit — Cauee of action — 
Plaintiff in possession of property 

Where a person H in possession it is not necessary for 
him to bring a declaratory suit at once , and each occa 
sion on which his title Is challenged furnishes a fresh 


LIMITATION ACT (1908) Art 125 

—Art 120 — Right to sue — Accrual of— Test 

The right to sue accrues only when a cause of action 
arises And for a cau'e of action to arise, it must be 


A I E 1939 Lah 6 

Art 120 — Starting point — Purchatcr of rights 

of landlord — Suit lo declare entry in record of right as 
nant incorrect and to declare 
enhanced rent — Limitation — 
final publication of record or 

.t,ff 

A suit which is essentially a suit for a declaration that 


and time begins to run from Ihe date of final publication 
of the record of right The fact tl at ihe plaintiff is not 
ibe original landlord but a purchaser of bis rights at a 
«a!e in txecutjon does not give him any new cause of 
action for the date of the execution 'ale The landlord’s 
tight to enhance tbe tent of an occupancy raiyat corres 
ponds to a statutory incident of the occupancy holding 
and passes lo his purchaser along with his righl* as 
landlord A tran«fer of ibis right cannot operate to 
create a new right to get the relevant entry in the record 
of right decla ed to be wrong If ihe right of the land 
lord be already barred before the sale it can neither be 
revived nor created afresh by the pla ntift’s puicba'e 
{.Dhivle and Chattern JJ ) GADAUHAR I AIR a v 
BHOLANATH Chaudhury 5 B E 641 — 

181 I C651 11 EP 620 = 1939 PWN 334- 
20 Pat L T 303 — A I K 1939 Pat 648 

Arts 120 and 109 -Suit for rents and profits of 

land to whi A both plaintiff and defendant hate claim — 
Article applicable 

Where profits claimed in a suit are not mesne prefits 
at all that is not profits wrongly received by the Cefen 
dams but are the rents and profits of land to which both 
*■« have a claim the 
Art 1C9 ( Afya 

■ ■ iaw chan Tha 

aL. 1939 Rang 365 

— Art 120 — Suit pending — New suit, tf brought , 

would be suspended till decision el former suit — Right 
to sue — It hen accrues 

It is rot obligatory on a man lo bring a perfectly vam 
litigation with the natural result tl at it would be met 
enter by a perfect defence or that the suit would be held 
in suspense and await the decision of ihe appeal in 
another suit Hence the right to *ue accrues only on the 
decision of the appeal in ihe other suit (Jot Lai and 
Dilip Singh JJ) Harindar Singh v anant 
RAM 182 1 0 342" 12 EL 16- 

41 PLE 321 — A I E 2939 Lah 6 

Art 125— Applicability— 'Alienation meaning 

of — Ent y of namet m the revenue papers followed by 
possession — If constitutes an alienation 

The word ‘al enation' in Art 125 of the Limitation 
• v *- - unit of a trans- 

nt The article 

. has directly or 

ght in the estate 
ion The entry 
In the revenue 
the property Is 
ie estate by the 
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LIMITATION ACT (1908), Art. 131. 

Widow, (Iqbal Ahmad, J ) ANANT BAHADUR SiNGH v. 
TIRATHRaJ 181IO 169=12 R A. 187= 

1939 A W.R (H C ) 411= A I R. 1939 All 626. 

Art 131 — Applicability — Suit to declare right 

tv hold office ui/h periodical payments attached as 
agamit mat claimant — Goternmenl made party to suit 
—Limitation applicable, 

V. here the essence of the claim in a suit is the esta 
bh'htnent of the title of the plaintiff, as against a rival 
claimant, to an office to which a remuneration periodical 
ly payable by Government is attached, and not the 
establishment of the liability of the Government to make 
the recurring payment in question. Art. 131 of the I 
Limitation Act cannot have any apt ~ 

Government is a party to the suit, it 
for recovery of ‘pecified ‘inns from 
if alt that the plaintiff asks is to m 
Government a decision as to the ri< 
and another to an office to which certain emilumemsl 
payable periodically by the Government are attached, it | 
cannot be said to be a suit agiinst the Government to 
establish a tight to receive emoluments, because the 
e**ential question in the suit is not the liability of the 
Government to make a payment under a periodically 
recurring right. (iVadworth, /.) HUSSAIN Rvrcuv 
Sahib v Secretary or State 

1939 MWN 298-49 UV 695= 
AIR 1939 Mad 670- (1939; 1 M L J 476 
Art 131 — Eecluston from en/oyment of right — 
Time, if begins to run 

Under Art f31 of the Limitation Act the mere ex 
clu'ion from the enjoyment of a right does rot cause 
time to run, unless ihe exclu«ion is the re‘ult of a refusal 
made upon a demand. (Dobson, F C ) SHIB LvLo 

ChandciRaM 18LahLT 5 

Art 182 —Applicability — Mortgage bond— 

Pro, man for inl/alm nti — Default elautt— Limitation 
—Starting point— Ordinary money bond v tlh from 
lion for default in payment of instalments — Dntmetion 
Inlheca»eofa mortgage bond providing for a due 
date of piyment of the principal and aUo for ih- pay- 
ment of the principal and mlere-t in Certain i.istalme IS 
with a default clause, Art 132 of the Limitation Act 
would app’y and hmi atlon would run not Irom the date 
of each default but from the due dale 6xed for payment, 
although ihe crednor has an option to bring Ins suit 
earlier if he chooses. This distinguishes a moitgage 
instalment bond from an ordinary money l*ond provid- 
ing for piyment in instalments with a default clans*, 
falling under Art. 25 (tl'ort V'a'maared Vanohar La! V . 
//) GOKHtib v SHto Prasad 

18 Pat 459-183 I C. 623= 12 R I* 167 = 
6BR 965 = 20 Pat L T 413-1939PWN 367 = 
AIR 1939 Pat 433 (FB) 

Art 132— Mortgage for a term— Default in 

payment of interest — Right to sue, when arises 

IVheie a mortgage is for a definite period it means 
that during that period neither the debtor is liable to pay 
nor the creditor is eniitled to recover Ihe debt For 
the debtor’s default during the term of the mortgage to 


LIMITATION ACT (1908), Art. 135. 
and Ntyogi, JJ.) SARJU I’RASAD f BADRI PROSAD. 
I.L R (1939.1 Nag 515= 1939 N L J. 833 = 
AIR 1939 Nag 242. 
— Arts 132 and 120— Suit nnder U P Munici- 
palities Act, S 177 — Article applicable See U P. MUNI- 
CIPALITIES ACT (l9l£>), s. 177. 

1939 AWE, (H C)261. 

Art 132, Expl (a)— Applicability— Term 

‘Mali tana’ if applies to under proprietary rent in Oudh, 

The term ‘Malikana’ occurring in fcxpl. (a) to Art. 
132 of ihe Limitation Act though it has not been defined 
in the Limitation Act cannot te applied to the under* 
piopuetary rent payable by an under-propneior in Oudb 

1 .rietor, for what he is liable to pay is 

udh Rent Act (Zia ut 11 wan . y.) 
ingam Lal 14 Luck 467 = 
1= 11 R O 160 = 1939 O A 108 = 
■. 1368=1938 A W£ CC)115 = 
1939 OLE 33= 1939 RD 60 = 
AIR 1939 Oudh 67. 
Art 134 A—" Plaintiff"— Al.antng of— Repre- 
sentative euit on bthalf of general body of it! I a gen — 
Knowledge of plaintiff — If meant of knowledge of all 
the nltageri 

The word “plaintiff" in the third Column of Art. 
134 A of the Limitation Act mu‘t, in the ca‘e of a 
representative suit brought on behalf of the general 
body of wor-hippers or beneficiaries or persons interested 
in an institution, be understood to refer only to the 
plaintiff or plamiiQs eo nomine on record, and Cannot be 
taken to mean every individual member of the comma 
nny or body of persons who are represented by the 
plaintiff or plaintiff* on record ( Pataujah Sastn, J.) 
bRl VEER ABH ADR AS'V AMI 1> MAVA Kone 

1939 M.WN 1137= 60 LW. 668 = 
(1939 1 2 M L J. 920. 

Alt. 131 B —Mokarari leoie by mohant—Suit 

by successor for assessment of fa.r and equitable rent— - 
Limitation, 

A Suit by a mohant for asse‘sment of fair and 
equitable rent of a property of the deity of which a 
mokarari lease was granted by his predecessor, after 
declaration that ihe mokarari ‘ettlement was void after 
ihe death ol his piede e=or is barred by limitation when 
12 years have passed from ihe death of the grantor of 
the lease (Ja<k, J ) TlKANDAS MOHUNT v RAM 
KtSHORE 43 C W N. 437. 

ArtB 135 and 75 and Ss 19, 20 and 21 —Suit 

by mortgagee for pel sen ton 

Af and S. two brothers executed two mortgage deeds 
in respect of certain land on 25lh January 1919, in 
favour of A The mortgages were without possession 
and were not for any fixed period It was stipulated on 
the one hand that the mortgagors could at anytime 
redeem on payment of the principal and interest up t< 
date and on the other hand that on failure for one year 
or more of payment of the annual intere-t m respect of 
each mortgage the mortgagee would be entitled to take 
possession For a period of five and a half years no 
interest was paid. On 28 - h August, 1924, however, Af 

' . A the 
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LIMITATION ACT (1908), Art. 139. 
a mere acknowledgment, S. 19, Limitation Act, also did 
not apply ( e } That Art 75 was al-a in terms inappltca 
ble. Alihout h there was a default from 25th January, 
1920 to 28th August, 1924, that default was wiped out by 
the satisfaction of it by the mortgagors by execution of 

the — *> ‘ -- * 

by the 
occurn 


LIMITATION ACT (1908), Art. 142. 
and there being nothing to show that A, who 
was then entitled to succeed to the property ever took 
possession or assumed any kind of dominion or control 
of ihe house or permitted the 1st respondent and 
his descendants to continue in occupation thereof, 
1. 141, and a 
1 years there 
stand extin* 
and (3) the 
hare on the 


* nch was accoH* 

. *as no qaesti 

whatever of the ortginal period of limitation being • 
tended under S 20 orb 19 or of its having in any w 
been suspended under S 9 It was immaterial whet! 


* I’ - 624 = 18510 108 = 

, . ■■ - kIR 1939 Nag 260. 

1 ! 1 ■ icability— Alienee from 

* 1 ■ ition of share porihas- 

other coparceners — If 

. ‘ . . ■ • LAW— ALIENATION, 

the tenant has not denied the landlord s title, if he has I 41 Bom L R 631 

not been paying any rent and there is nothing to show Arts 142 and 144— Applicability— Conditions — 

that the landlord assented to his continr — 1 D — * J • in on— Dispossession or direontt 

after the expiry of the lease {Sale, • • 

LALt>, HUSSain l * « ; ■■ > . , under Art. 142, the plaintiff 

AIR but also position within 12 

Art 140 — Disposition of property when itt last I years of suit Put before that article can apply, it most 

malt owner's posttttion— Burden of proof be shown, either that the plaintiff was di« possessed, or 


■ — Arts. 141 and 144 —Applicability— Property of 
Hindu held by wtdour—Niaresl reierstcner taking no 
steps to take postrssion or assume control of property 
on death of widow — Son of tuck reverts oner in oecupa 
lion pno r to widow’s death "** - — - '■ > 

Suit by tther tons of rett' 

after it tdoxds death — " • ■ 1 - 

applicable. 

The suit hou«e belonged 
his widow M and his elder 
A who was the next revei 
without taking possession c 

dominion or control of «he house "1 he first respondent j 
who was one of the five sons of A, was in possession of 1 
the house along with M during her lifetime and exdu- 
sively after her death The appellants who we-e some 

of the other sons of A brought a suit in 1933 for parti 
tlon and separate possession of their share of the hou*e, 
claiming to be entitled thereto as sons of A who was the 
nearest reversionary heir on the death of »V 
Held, (1) that the proper article applicable to the suit 
was Art. 141 and not Art 144 of the limitation 
Act, and therefore no question of adverse posies 
slon would anse ; (2) that //, having died In 1891, 


Arts 142 and 144— Applicability — “ Dttton 

ti nuts" — ", Dispossessed ” — Meaning of — Owner not 
taking possession of chut — If can be deemed to have been 
dispossessed 


begin to occupy alter the withdrawal. Di‘possession 
signifies expulsion, an adverse act which has the effect 
of putting out It pre suppo'es physical contact, a collu- 
sion, either with another per«on or with his physical acts. 
The physical presence on the property of the person 
affected is not necessary but the adverse act of the other 
party must have the quality of destruction Act« of pos 
session of the former must be effaced by the Utter On 
these concepts It would be difficult to say that the rightful 
owner, who Is only presumed to be In po«*e*sion, 
till a thur becomes fit for enjoyment, is dispossessed 
simply because he does not take possession as soon as U 
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Arr'ISOfO.Art. 344. 


if pit c ahlsty — Suilt on 
It At, tf governed by Art. 


't is very gen era) in its 


Where the claim of plaintiff for possession is 
his title and not on possession and dispossess 
defendant pleads adverse possession, Art 
applicable. Harden is on defendant to provt 
possession. AIR 1934 Lah 5/6, Foil ( Abdul Kashm, 
/.) Mehtas Singh v. dayal Sinch 

1831 C 140“ 12 R L 99 = 41 PLE 715 = 
AIR 1939 Lab 172 
« — — -Art 142 — ‘ Dtspotsttnest ' and 'dttconltnuanct' 
— Meaning of. 


tuary mortgagee and for possession — Mortgage pro- 
hibited by S 203 (3) of the C. P Land Revenue Act — 
Article applicable See C. P. LAND REVENUE ACT, 
S 203 (3) 1939 N L J. 136. 

— -- A rt 142 — Suit under — Burden of proof — 
Independent tree pasters in continuous possets son for 


continuing ha. gi.cn up tic Uci »ci left it to he b/tta'Shi'""®,' «Vtch Vu into' Art. !«, 

by ung one choosing to com. m Jher.mt.nl ‘ h J h !»„*, b (JMHm 

be an intention to abandon title before there can be said -- 

to be a discontinuance of possession. But this cannot 
be assumed. It must be either admitted or proved So 


iL a 21 

— Arts 141 and 120— Co owneri~Suit for tosnt 
.function— Article at titrable 

• 44 or 

■ « . -'.r i 1 for 

irposes. Defendant appropruieu me land 
to be hia eiclasive property. Plaintiff filed a 
injunction restraining the defendant from 
with his rights of granng and also for Joint . 
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LIMITATION ACT (1908), Art 144 
Held that in the circumstances of the case it would 
have heen sufficient for the plaintiff to sue merely for 
joint possession and hence the suit was governed by 1 
Art 144 at least so far as the claim for joint possession ! 
was concerned ( Bhtde , J ) Suva Singh v RaGHU | 
NANDAN A I E 1939 Lab 315 

■ -Arts 144 and 91 — Sham sale deed— Suit tor 
possession by vendor — Article applicable 

V, here a sale deed is a mere paper transaction and in 
operative a Suit by 1 ' ‘ 

petty i$ governed b * 

Limitation Ait ( 

Basant KAUR V 1 • 

AIR 1939 Lab 544 
■“Art 145 — Applicability— Money deposited by 
employee with employer as security for god conduct — 
Death of employee — Suit by heir to recover— Limitation 
applicable 

A suit by the heir or legal representative of a deceased 
employee for recovery of a «um of money depo ited by 
the empiojee with his employer as security for good 
conduct is not governed by Art 145 of the Limitation 
Act The article was never intended by the Legisla 
ture to apply to such 

Manohar /.all J ) KAf ■ ■ * 

MT Bachia Kuari 

Art 146 A —A 

S 364 (1) Calcutta M 
An application under 
Act, is plainly not a sui 

talion Act, which applies only to suns «.annot apply to 
such an application {Bartley and Rau , JJ ) CORPO 
ration of Calcutta v Dulal Chandrs Pra 
MANIK 184 10 189(1) -12 EC 212(1)- 

40CrLJ 870 = A IE 1939 Cal 470 
Art 148— Applicability — Transfer by son only 
of co mo tgagors of the equity of redemption to the 
morteagee— Suit by others — Nature— Limitation See 
Mortgage— C o mortgagors 

1939 OWN 1045 
1 ■ Art 156 — Order appointing guardian not condi- 
tional on furnnhtng security — Starting point — Date of 


accepted and ihe period of limitation 
the date of the order. {Bhtde, J ) 

Bis ham be r Das 

All 

- -Art 164 — "Due sen tee ot su „ 

fo — Substituted service — If due service — C P Code, I 
OS.R 20 <2 ) and 0 9 R 13 ^ n « ^ I 


LIMITATION ACT (1908), Art 181. 

the $sn>"’'“= I”'* v— — c — 1 r -» « J ' 

dant * i ■ • 

Chett 

S 47. C P Code 

Article 166 Limitation Act, applies to an application 
under O 21, R 90, C P Code and there is no article 
appl cable to an application under S 47 C P Code, 
f course such an application mast be made 
e Court is still seised of the proceedings 
and Ram LaU, // ) RAM CHANDAR v 
ILR (1939) Lab 103 = 
184 IO 393=12 EL 218 = 41 PLE 436 = 
A IE 1939 Lab 113 

Arts 166 and 181 — Applicability— Decree 

against assets of deceased sti the hands of tudgment * 
debtor — Sale — Applt cation to set aside — At legal ‘ on that 
property sold belongs to applicant and not to deceased 
— Limitation -Art 181— Applicability 

Art 166 of the I imitation Act applies to an applies 
tion to set aside an execution sale made by a party to 
the decree on the ground that the property sold belongs 


deceased or not {Harriet, C J and Rowland J ) 
Chhaku Panda v Nemal Prasad Panda 

5 C L T 22 

Art 166— Scope— Deposit of 12 per cent of 

security if to be made within 30 days of sale See C 
P Code o 21 k 90 (i) fAS amfnped bv Patna 
High Court) Proviso ( l) (a) and (4) 

20 Pat L T 275 (F B ) 


— -Art 167 — Fresh writ issued on fresh obstruction 

—Ltmittfion 

A separate right arises on each occasion when there is 
obstruction provided a fresh writ for po session has 
*—— • « J A — 1 — ’ J — from the time of 

on rn respect of 
13 r \V N 724 

- • ■ ■ Hr BAIJNATH 

■ : t 1939 C3l 494 


lies only to the 
K 2 


668- 

581 

Art 181 — Applicability— Decree against assets 

of deceased in the hands of legal representative — Sale — 


•edge of the decree again't him except of course in ihe 
case where the defendant had purposely put it out of his 
power to have such knowledge Consequently 
substituted service of summons effected in proper 
manner is not necessarily doe service for the purpose of , 
Art 164 of the limita'lon Act. The word ‘effectual '* 
in O 5 R 20 (2) C P Code only means that the I 
Conrt hearing the case may proceed with the suit as if I 


agamu iwnu aeien amt— At plication lor tse « “ • — 
Appeal by some defendants — Stay of execution on deposit 
of decree amount by appealing defendants— Decree 
holder drawing out money on security — Appeal alio red 
— Decree confirmed agaimt non oppetltng defendant 
alone — Execution against latter — Limitation apphciblt 
—Starting Point 

The respondent obtained a decree against the appel 
lint (2nd d* fendint) and two others (defendants 3 and 
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LIMITATION ACT (1903), Art 181. 

4) on 25— 2 — 192S and applied to execute the same. The 
two others, who were defendants 3 and 4, appealed 
again«t the decree and a — 1 ‘ — ' •* — 

On 16—10—1928, the 
their depositing the c 
they did. The re<ponde 

drew the amount from • 

the «ame, and satisfaction of the decree was entered ap 
On 21 — 10—1929, the appeal of defendants 3 ar 11 a 
was allowed, they being exonerated without costs of 
lower Court and the decree against the appellant 
confirmed. The respondent filed an application 
9 — S— 1913 to execute his decree against the appellant, 
contending that Mnce he paid the amount withdrawn by 1 
him to the defendants 3 and 4 by way of restitution on 
20—6 — 1933, his right to execute the decree against the 
appellant accrued only on that date under Art. 181 of 
the Limitation Act 


1939 MWN 305- 49 LW. 483 = 
AIE 1939 Mad 441 -(1939) 2 M L J 271 

Arts. 181 and 183— Application for final 

decree in mortgage suit— Limitation, 

An application for a final decree 
barred by limitation under Art 18 
Act if made more than three years 
preliminary decree passed under 
Code. Such an application is not one to enforce the 
preliminary decree and Art. 183 i 1 ' 

cable. (l/i-AW, J) Sisir 
Srisk Chandra. Sinha 

Art 18L— Application for • 

point— Order tailing and’ decree 0 

An application fer restitution under S 144, C. P. 
Code, is governed by Art 181 of the Limitation Act, 
and time would run from the date of the order setting 
aside the decree and not from the date whrn that order 
ts affirmed in appeal {Derbyshire, C J and Mukhcrpea, 
/) Bhabaranjan Das Dewri v Nibaran 
Chandra Gopta 183 1 0 30-12R C H8= 

69 CL J 293 = 43 OWN 5l5 = 
AIR. 1939 Cal 319 
1 — Art. 182— Applicability — Application for resit 

tut ton— limitation — Starting point of limitation — 
Date of retersal of decree or date of fresh decree made 

An application for restitution under S. 144, C P 
Code, must be regarded as an application in execution 
and is governed for purposes of Iimnat ion by Art 182 
of the Limitation \ct. and a claim for restitution must 
therefore be made within three years from the date on 
which the right to make the claim arises upon reversal 
of the d*cr«e in question, an application for restitution 
can be made But when that is not done, and the rights 
•of parties have to be decided afresh m ihe snit, the 
cause of action would arise on the date when a decree is 1 
passed on remand upholding ihe claim of the party 
seeking restitution. (Il'assonteto, J ) GanpaT GaTLU 
v Navmiml Ranchhoddas 41 BomlR 1204 

Art. 182 — Applicability — Application under 

O. 21, R. 52 (2), C. P, Code— if one tn execution. 


LIMITATION AOT (1908), Art. 182. 

An application for leaVe to execute a decree 
against a partner under (J. 2 1 , R. 52 (2), C P. Code, 


•Art. 182 — Applicability — Award by Rcgistiar of 


the Madras Cc-operative Societies Act is Art 182 of the 
Limitation Act. {Venkataramana Rao, /) SlJBBA 
Kao v Calicut Co-operaiive Urban bank, ltd. 

49 L W 143 = 1939 MWN 397 = 
A.IR 1939 Mad 304 = (1939) 1 M L J. 695. 

Art 182 — Aunlirabililv — Partition suit — Lands 

referring pa>t|- 
■s to send papers 
•e C. P. Code, 
.BomLR 921. 
[ point — Fxecq- 
emand on appeal 
nd— Application 
non. See C. P. 

' 1939 Nag. 101. 

. , in form under 

O 21, R 11 but realty under S. 39, C. P. Code— 
Return fer amendment and furnishing of not necessary 
papers — Non compliance with — Fresh application under 
S 39— Prior application, sf revned. 

wo., . .. — .. . -1 in £ orm wa9 0ne un d er 

the request therein was 
ade, and it is returned for 
y papers and making of 
certain amendments, which were not made and the 


is entitled to have his later application treated as a 
request that the earlier application be proceeded with. 
{Hamilton and Yorte, JJ ) PEARKY LaL i> Sh*0- 
SaraN 180IC 471-llEO 245 = 

1939 OLE 141 = 1933 OWN 267 = 
1939 O A 296 = A ITS 1939 Ondh 118. 

Art. 182 — Re. 1 vo l — Court ordering sale to be 

held by Naur— Latter reporting absence of decree holder 
On date of sale — Order dismissing execution application 
for default — Subsequent application — ff one tn conlinu. 

In an execution case the Court ordered that the sale 
of the properly was to be held on a certain day by the 
Naur The latter made a report that th» decree holder 
was absent on ihe day of the sale. Thereupon the 
Court passed an order to the following effect ‘'The 
decree-holder lakes no steps Dismissed for default.'* 
Held, that there was no default on the part of Ihe 
decree bolder, that the order 0} Court, though in form 
was an order for dismissal for default, mu‘t be taken in 
substance to be an order for removing Che case from the 
pending file of cases, and that a subsequent application 
for execution must be treated as a continuation of the 
previous application and was not therefore, barred by 
limitation. ( Witter end A'hunoiar, //) SaRaDa 
SUNDAR t v lABBAR ALI 181 I 0. 151 = 

12 EC. 210-69C LJ K5-43CWN 429 
A J E 1939 C 
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LIMITATION ACT (1908), Art 182. 

—— — Art 182 — Rcvt val~ Execution ease struck off os 
dd — Subsequent application — // one trt continuation. 

Where an execution case was struck oS on the ground 
that it became old and the decree-holder was awarded 
exists, the execution case was only removed from the 
pending file for the convenience of the Court. A subse 
' " ‘ ' ' ' ’ beheld 

applies 
■ / PRIYA 

69 C.L J. 288 -43CWN 619 = 
Al£ 1939 Cal 471 


LIMITATION ACT (1008), Art. 182. 

Art. 182 (2) — Applicability— -"Appeal" — Applt 

cation to cancel order of satu faction of decree — If one 
for decree— Appeal from order thereon— If appeal 
from decree — Decree— If suspended during appeal. 

It is definitely established that that Cl (21 of Art. 182 
of the Limitation Act has no application to appeals other 
than appeals against the decree itself. It does not apply 
to appeals from orders in collateral proceedings which 
may affect the decree to be executed An application to 
cancel or modify an order recording satisfaction of a 
decree and to revive it, cannot be regarded as an 
application for the decree itself, so as to make Art- 182 


concerned. ( Rachhpal Singh and Mohammad Ismail, 
//.) Risal Singh v lal Singh 

ILR (t9S9) All 728 = 183 I C 685 = 
12 BA 157 = 1939 ALJ 746= 
1939 AAV E(HC) 640= A IR. 1939 AIL 483 
- -Art 182 — Step~m aid — If can be taken before 
application for execution 

A step-in aid of execution can be taken before an ap- 
plication for execution of the decree has been made in 
Court, {Rachhpal Singh and Mohammad Ismail, //.) ! 

RtSht Singh p Lal Singh 

ILR (1939) AH 728=18310.685= 
12 RA 167 = 1939 ALJ 746= 
1939 A WB (HO)640=AI-R. 1939 All 483 
——Art. 182 — "Where there has been an appeal " — 
Meaning of. 


A lH liMaAfad «•/. 

• — Art. 182 (2)— Applicability — Decree again** 

several defendants — Appeal by some only — Stay of exe- 
cution pending appeal— Deposit of decree amount — 
Withdrawal by decree holder on security— Appeal 
allowed— Decree confirmed against non appealing 
defendant only— Execution against latter— Limitation 
—Starting point. See LIMITATION ACT, ARTS 181 
AND 182 (2j 1039 M W N 305. 

—Art. 182 (4) — Scope — If controls S. 48, C. P. 

Code— Amendment of decree — If extends 12 years 
period. See C. P CODE, S 48 18 Pat 395 

Art 182 (5 )— Application in accordance with 

law — Application to decretal Court after transfer of 
decree to another Court 

After a decree has been transferred to another Court 
for execution, the proper Court to which a subsequent 
. . __ / _ t#r s* r«.h» 



—Final decree pending appeal — Subsequent dismissal of : 
appeal — Execution application — Starting point — Date of 
final decree or date of appellate decree — Fresh final 
decree — Necessity 


holder applied for execution of the final decree. 

Held, the period of limitation for execution ran 
the date of the appellate decree, and not from thr 
of the final decree which was paid pending the a 
and was therefore within time 

Held, further , that a fresh application for a 
decree or amendment of the original decree was unneces 
sary, because the validity of the final decree passed was 
not affected by the appellate decree whic* * — •'* 



Art lbl t,OJ — dppiuatum m juoraarue ton a 

law— Execution affiliation filed after debtor's insol- 
vency without leave of Court 

Where, after the decree-holder has obtained a decree 
. .«■ ' J •*- « ■* — «-it-debtor Is 

makes an 

. - ■ ■ larafory suit 

• ■ ■ nng leave of 

• ■ - , * declaratory 

j suit cannot be said to be steps in am oi execution taken 


I Flatnl in Suit under u. 41, A. Uj u, a ww*. 

A suit under O. 21, R 63, C. P. Code, cannot keep 
t *i>. nrnrffflinrt pending when there has been 

ecuttng Court dismissing the 

• . . . i *uch a case If the decree- 

■ • • | he wilt have to file a fresh 

I application for execution and re-attach the property. 
Therefore a plaint in such a ault cannot be treaied as ao 
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LIMITATION ACT (1908), Art. 182. 
application within the meaning of Art. 182 (5). Nor 
can the filing of sneh a suit be treated as an applica- 
tion for execution to the proper r '- »* - *-■- **■ * “ ~ - -* 
the suit in Court which has juris 
decree or in some other Court t 
fortuitous circumstance of the 
property. ( Roberts . C.J. and L i . 

MAUNG v. V. V. K. CHETTYAR 

185 I C. 70 aJOJA.aiii, *ou. 

— ’Art 182 (5) — Ilona fides of decree-Aotdei — If 

material. 

Under Art. 182 (5) of the Limitation Act, it is snfi 


| LIMITATION ACT (1908). Art 182 
\ thing, and an otdet cannot be called a final order unless 
| it puts an end to something or other An "rH» r»«n*n. 


proper time. 

Stodart, /.—Art. 182 (5) does not seem to provide 
for the case where an order is passed on a defective 


41 F.LK. J &K.31 

Art. 182 (5) — Bona fides of 

material. 

Application for execution by issui 
judgment debtor, made merely for the ( ,.. t i.in. — 
limitation ate legal, and do operate to extend the time 


| ieineuiea with a certain time falls altogether outside the 


1 Alt 182 (B ) — "Jn accordance With law " — Ap- 

mention previous apphca - 


don n by the Legislature 
for its assistance must be 
r w hether that application 


Act begins to run from the date of that order 
ceedwgs cannot be said to be kept pending till the 
date of his release from jail {Bagulcy, J.~) BOOMIah 
l.RMN R.M CHETTYAR FIRM. 

1939 Rang LR. 608 « AIR 1939 Rang 406 

Art 182 (6 ) — "Final ord""~ n - -- 

d‘f -cme execution application f ■ 
of. 

‘•Final" in A,t. 182 (5) of the 
be inierpreted as being merely the • ,■ * 

The word Involves the notion of p 


believes to exist is one ‘ in accordance wi 
mistake in the descnplion of rhe Court l 
decree-holder requests that his decree may 
red is a mistake of fact, and cannot make 


itb law." A 
which the 
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LIMITATION ACT (1908), Art. 182 
■ — Art 182 (6) — ' In accordance with law ’ — Exe 
cut 1 on application — Correct number of suit not gtien— 
Return (or amendment— Failure to amend and re present 
within time — Re presentation after limit alum along 
with fresh execution application— Dismissal order— If 
saves limitation— Fresh application 

An execution application whuh does not contain the 
correct number of the suit the decree in which it is pro- 
posed to execute, cannot be deemed to be an application 
tn accordant with law It fea« no judicial existence 
after it is returned without being fi ed lor rectification , 
and if it is barred by limitation when re presented any 
order passed upon it, dismissing it subsequently cannot 
avail to save limitation for a fresh execution petition 
presented contemporaneously ( Wadsworth J ) G R 
NAtOUv VenKaTaSWAMI NAtDU 60 L W 7 93= 
1939 RIWN 1206=U939)2ML J 864 
——Art 182(6) — ' /n accordance tenth Into — Hindu 
/otnt tarn ly— Decree against lather and minor sons — | 
Insolvency of father— Application for 
leajc of Intolvency Court praying for 
after notice to the lefendants — Subteq 
after discharge of father for his arrest— if tnaccora 
ance with law and steps tn-aid 

An execution petition presented by a d cree holder 
prajed for arrest ol the 1st defendant who was a Hindu 
father after issue of notice to the defenda-** 
defendants being the minor sons of the 
The 1st defendant was then an undischat 
and the decree holder had not obtained 
Insolvency Court to file the execution application Alter 
the father was discharged the decree holder again 
applied to execute the decree by arrest of the 1st defen 
d ant 

Held (0 that l be 1st petition presented without the 
leave ol the Insolvency Court as requited by S 2* (2) of 
the Provincial Insolvency Act was not tn a xordan -e with 
law (2) that the petition requesting ihe issue of a mere 
notice to the d-frndants before issuing a warrant of 
arrest against the 1st defendant could not be described 
as an application to take a step in aid of execution (3) 


Judgment debtor, under o *W ol un. 1 1»» tn*. 
Insolvency Act was released from all debts provable 
under this Act {l 1 

RAMASWAMl 1VER t * ** s ■ 


Art 182 (6) — Interpretation — Two 

of time 

S 182 (5) of the Limitation Act gives two landmarks 
of time from which the period of limitation can run 
One is the date of the final order passed on an application 
made for execution and the other 1* the date of the final 
order parsed on an application made to take some step 
in aid of execution ( Itaguley, '' '*"*'** i *- ’ 11 
N R Af Chettvar Fir it . . "• 

a : . 

— ’Art 182 (6)— Proper 

or rat of /ud gmelt debtor 

here « hast ■ ■ " 

knew that the ju 

diction and the a ■ ■ ■ ■ * 

face of it to the 

be said that the - ■ 

Court \Mra Ru and Mostly, J/) P h *» P 
chettvar v U Than Te 181 10 769 = 

AIR 1039 Rang 345 


LIMITATION ACT (1908), Art 182 

Art 182 (6) — Proper Court '—Decree trans- 

ferrea to auoeher Court for execution— Application to 
Court transferring decree— / f step tn aid 

Where the Court which passed the decree has trans* 
ferred the decree to another Court for execution at the 
request of the decree holder, a subsequent application by 
the decree holder for execution to the transferring Court 
is not an a^liration to a pioper Court’* within the 
meaning of Art lfi2 (5) of the Limitation Act and is 
not therefore a srep in aid of execution ((Fort, 
AgC J and Manohar Lull, J ) KAMAKHVA NaRAIN 
Singh v Kali Papo Dutt 

180 10 81 = 5 BR 333 = 11 R P 445 = 
20 Pat L T 356-AIR 1939 Pat 289 
Art 182 (6)— ‘Proper Court” — Decree — Trans- 
fer for execution to another Cou-t— Application to 
transferor Court to recall execution — If saves Ismita 

A Court which transfers a decree to another Court for 


Court to recall the proceedings from the transferee Court 
is therefore one made to a ' proper Courti*' and is a step 
in aid of execution which saves limitation under Art 
182 (5) of the I imitation Act (Fat/ Ah and Agar 


surety for htt arrest 

An apphea ion against a surety for hs arre t is a 
step in aid nf execution of the decree within the meaning 
of Art 182, sn as to bring a subsequent application for 
execution within time against the original judgment- 
debtor (Tek Chant and D lit p Ssnrh JJ ) KiSHAN 
mnch v Prem Singh AIR 1939 Lah 587 

—Art 182 5)— Step maid— Application for final 

decree alter final decree ha t already been passed 

An application for a final decree made by mistake 
after a final decree had already been parsed is not a 
(Derbyshire, C J 

■ on of Calcutta 

■ ■ . . ■ 3-12R0 161 = 

700 LJ 320 = 43 0 »N 800 = 
AIR 1939 Ca! 483 

Art 182(5) — Step in aid — Application for tale 

of property handed over by tuJgment debtor to his ton 


ISHAR Das 41 P L B 677 

~ Art 182 (6) — Step in aid — Application to cancel 
order recording satisfaction of decree and to mile the 
decree — If step in aid 

An application for modifying or cancelling an order 
. « ■ - decree, 

■ i ■ cannot 

m . decree 

■ • . Judicial 

. , . , i • m v 

... * 497- 

; •• . ■ IR lt>S9Nad 892 

• » ■ —Execution espphto 

m , . not re presented— If 

I It l» not permissible for a decree bolJer to extend *he 
I period of limitation by nmp y falling to re present an 
I execution peti ion returned for rectification The pro- 
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LIMITATION ACT (1308), Ait. 1B2 
per way 10 deal Kith such a petition as that is to treat it 
as not having come into existence at all, {Burn, J ) 
.Municipal Council. Tanjore » Sunoaresan. 

A I E 

Art 182 ( 

cat, on f,r extent, 
u If habit tor the 

An app'ication asking the proper Court to execute the 
decree against the surety who has made himself liable for 
the satisfaction of the decree, amounts to asking the 
execution Court to take a «tep in aid of execution of the 
decree as against the princpa! whose liability the surety 
had taken upon himself, under Cl. 5 of Art 182 of the 
limitation Act. {Sennet and Vernta, JJ ) SURAJ DlN 
®. FIRM KARA!** RAO PfRMFCHWAR! PRASAD. 

- UP. (1939) All. 633 = 18310 416 = 
12 B A. 136 = 1939 A L J 415= 
1939 AWE (H C.) 329 = A I R. 1939 All 463 

Alt. 182 {5)— Step,,, aid— Execution ft,' ton 

returned frra nendment but not re presented within t,mt 
— If save limitation 

An execution petition which Is returned for amendment 
and w hlch is not re-presented within the proper time 
cannot save limitation as a step-in aid under Art 182 (5) 
of the Limitation Act Such a petition must properly be 


//) Chidambaram Chmitur v Uurugesvm 
PILLAI 1939 M.W N. 769=80 LW 311- 

AIR. 1939 Mad 841-0939) 2 MU 671. 

-Art 182 (5)— Step-in-aid of execution — Unnetes 
sary application for final decree — If hen a step in aid of 
execution. 

Where in a compromise decree for partition an appli 
cation is made for a final decree and it is dismis-ed as 
unnecessary, it could be relied upon as a step in-aid of 
execution For the decree-holder was asking the Court 
to make an order which was thought nece«sary before 
taking out execution, and the ultimate object of the peti 
tion was to hasten the realisation of the decree debt 
\_Zst ut Ha, an ml Yorte JJ ) Ra'-HuNAI K SlMGH 
v Subvosr Singh 14 Luck 453=180 10 113 = 
11 RO 232-1939 0 A. 215 = 1939 OLR 111 = 
1939 OWN 219 = AIR 1939 Oudh 155 

Art 182 15 )— Step maud— Plaint in suit for 

declaration that certain property is attachable 

Obiter —Art 182 (5) of the Limitation Act speaks of 
an application to take some step 111-aid of execution 
made to the proper Court, that is the Court whose duty 
it is to execute the decree, it would not include a plaint 
in a suit for declaration that certain properties are liable 
to be attached in execution of the plaintiff's decree 
against his judgment-debtor ( Muter an! Kkuntkar, 


* Such date' — Meaning of 

An applicalion to enforce a payment directed by a 
maintenan'e decree to be paid at a certain date falls 
unoer *5 182 (7) of the Lmuiation Act The words 
‘smh da’e 1 tn 1 he clause refer to the date on which a 
defa u i[ is made On the occasion of each default the 
decree holler would be entitled to 'enforce his claim 

BAN. 183 I . ■» 

1939 ’ 


I LOWER BURMA LAND REV. ACT (1876), S 19- 

Art 182 (7 ) — Instalment decree— Default clause 

— Dec ret holder's option — Limitation— Starting point, 

I Where an instalment decree contains a default clause 
hole 
. the 

tage 

the 

default clause on pain ol losing further instalments due 
to bim There I* no reason why the judgment- debt or 
seeking to take advantage of his own default should be 
allowed to require the decree holder to prove condonation 
of the default. If the decree holder says that he did 
condone the default, then in the absence of evidence or 
conduct by the decree holder proving the contrary, his 
statement should be accepted Hence where the decree- 
holder has failed to take advantage of the default clause, 
bis right lo recover instalments due to him within three 
years of the application for execution is not barred. 
{Dans, J.C, and lYeston, J ) I EKHRAJ SlRUMALt'. 

1 Khubchand. 180 I C 933 = 11 R S 194= 

AIR 1939 Sled 49. 

Art 183 —Appl tcabihly — Preliminary mortgage 

I decree affirmed on appeal by Privy Council — Final decree 
1 pasted pending appeal — Execution — Limitation 

If the preliminary mortgage decree on which the final 
| decree is based is affirmed by the Privy Council on 
appeal, from the preliminary decree the effect of the 
order of the Trivy Council is not to destroy but to affirm 
the final decree passed dating the pendency of the 
appeal, and the lime within which the final decree could 
be enforced is 12 years from the date of the order of the 
1 Privy Council by reason of Art 183 of the Limitation 
I Act < Derbyshire , C J and Naum Alt, J ) UHOLA- 
Nath Sen* Jogenpra Mohan 

ILR (1939) 1 Cal 477 = 69 CL J 355= 
43C.WN 401=AIR 1939 Cal 601 
' —Art 183 — Decree relating to costs— Execution 
I — Limitation— Starting point — Date of tudgment or 
I date of assessment of costi 

According to law decree bears the same date as the 
judgment, and the right to enforce the decree under 
1 Art 183 of Ihe Limitation Act would puma facte accrue 
from the date of the judgment Ordinarily, preparation 
of the decree (including assessment of costs) does take a 
| little time but there is no provision of law allowing this 
time to be deducted m computing the period for an appli 
canon for execution ( Bhite, J ) KUGHNATH & CO 
Ir Ram GupaL RuHIT Ram , 

1 ILR (1939) Lab 319 = 182 IC 871=12RL 78 = 
41 P L B. 105=A I R 1939 Lab 110. 

I -Arts 183 and 181 —Execution agamit legal 

' representative of / udgment debtor— Application for 
leave — Article applicable 

An application for leave to execute a decree against the 
I legal representatives of the judgment debtor is governed, 
not by Art 18j but by Art 1 83 of the Limitation Act. 
f Sen /) Ggbinda Nath nhaha CHAUPHURI V. 

| DURCA NaravanShaha ILR (1939) 2 Cal 173 
LOWER BORMA LAND REVENUE ACT (II Or 
1876) S 19— Pule 51— Pot, els, on of occupier of azasl 
| able land — Nature of — 'Eviction' — What amount 1 to 
Under Rule 5l of the Rules framed ty the Local 
Government under S. 19 of the Lower Burma Land 
Revenue Act, the possession of an occupier of available 
land, who has not jet become a “landbtvider,’’, 1* purely 
permissive He holds it at the pleasure of the Govetn- 
.. j |, a bi e to bg e>1C ied at any time before Le 
ie a landholder. The Government may tn-ial. 

• the original occupant, some One else. or may 
■ , ■ the dc facto occupation of some ore eLe, who 
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LUNACY ACT (1912), 8 65 

has come to occupy the land instead of the original 
owner The word ‘eviction’ in Role 51 doe* not refer 
merely to a purely physical eviction What it really 
means is the termination by the Government ol the 
permissive relationship arising under the rule If the 
Government does anything which unequivocally points 
toils Intention no longer to recognise the permissive 
occupation of any particular occupier, then it has 
evicted" that particular occupier within the meaning of 
the rule Accordingly a refusal by the Deputy Commis 

«ionerto recogni'e any more t L ' " 

out of possession, as the ■ 

occupant of the land and the 

defendant as the Government' • . 

that land amount in substance 

by the Government of the pamuu uuuer Kuie M 
( Braund /) MaUNG E MAUNG r R M N L V 
FIRM (1939) Kang LE 185-18310 633 = 

12 EE 81-A.IE 1939 Bang 276 

LUNACY ACT (IV OF 1912) S3. 65 and 67 (2)- 

U mound net t of mind— Degree— Duty of Court in 
relation to per tom of unsound mind 

For porpo'es of S 63 of the Lunacy Act the degree 
of unsoandness of mind of a person has to be found in 
relation to his capacity to manage the affairs of his 
estate W here it is found that a person could not look 
after property whether big or small but could at best 


79 * 

MADRAS AGEIC BELIEF ACT (1938), S 4 
Suppression of Immoral Traffic Act (V of 
1930). 

Survey and Boundaries Act (VIII 0/ 1923) 
MADRAS AGENCY TRACTS INTERESTS AND 
LAND TRANSFERS ACT (I OF 1917) S 5— 
Applicability and construction — Mortgage by member of 
Hill tribe of land situate outside Agency trad — Suit on 
— Jurisdiction of ordinary Civil Court 

The law relating to Agency tracts has no application 
to suits relating to rights In prop*rtv situated outside the 


because one party is a member of a bill tube (ffWi- 
worth, j") AMMANNAP RAJA REDD1 

60 LW 893 = 1939 MWN 1195 
MADRAS AGRICULTURISTS RELIEF ACT 
(IV OF 1938) — Scope— If ultra vires — Repugnancy to 
Negotiable Instruments Act Usurious Loans Act and 
Hindu Law of Debts — Extent and effect of See 
Government of India Act (1935), Ss 100 and 
107. (1939)1 ML J 272 (F B ) 

— S 3, Proviso 3— Construction — Aliened— 
Meaning of 

The proviso to S 3 of the Madras Agriculturists’ 
d„i „< « - ’- J • ' *■ * ' Act only 

' ■ It does 

■ rty tax, 

• • • nent It 

in ‘ taxed 
, ■ » should 

• found In the assessment register To so 


MADRAS ACTS AND RULES AND .. ’ 

TIONS 

Agency Tracts Interests and Law 
Act I of 1917; 

Agriculturists Relief Act (IV of 1938) 
Board of Revenae Regulation (I of 1803) 


District Municipalities Act (V of 1920) 
District Police Act (XXIV of 1859) 
Elementary Education Act (VIII of 1020) 
Estate Land Act (I of 1908) 

Forest Act (V of 1882) 

Gaming Act (III of 1930) 

Hereditary Village Offices Act (m of 1896) 
High Court Rules (Appellate Side) 

High Court Roles (Original Side) 

Illndu Religions Endowments Act (EC of 
1927) 

Impartible Estates Act (II of 1904) 

Irrigation Cess Act ( VH of 1865) 

Local Boards Act (XIV of 1920) 
Maramakkatbayam Act (XXII of 19 S) 
Motor Vehicles Rules (1938) 

Namtmdri Act (XX of 1933) 

Prevention of Adulteration Act (HI cf 1918) 
Prohibition Act (X of 1937) 

Proprietary Estate Village Service Act (H of 
1894) 


S 4 (c)- Applicability — Chat ram adminittered 

by local authority — lessee of— Right to apply under Act 
Income from endowments and trusts such as chat rams, 
whose administration has been made over to a local 
authority must be regarded as income of the local autho 


Tanjorev Ponnuswami Paleavarayar. 

60 LW 603 - 1939 MWN 972 = 
(1939) 2MLJ 818 
• ’3 4 (d) — " Haute property' — Con pound of 

house — Vacant ground within — 1 f house Property 

Vacant ground which Is a part of the compound of 
the house pioperty, Is ‘ hou«e property” under S 4 (d 
of the Madras Act IV of 1938 , 'house property" will 
normally include the site on which the building stands 
and the garden, compound or yard attached thereto 
( IVadnnerth J) NAMASIVAlA MUDALIAR V SRINI- 
VASA Iyengar 60 L W 678- 

1939 MWN 1148 = (1939) 2 ML J 782 

S 4(d)— House property, meaning of. 

The term ‘house” Includes the land appurtenant to 
the house and necessary for Its enjoyment Rut a 
vacant piece of land which is a separate unit with no 
building upon it. though destined for building purposes, 
would not be properly ‘ house properly’’ within the 
meaning of S 4 (d) of the Madras Agriculturists’ Relief 
Act ( n’adtworth J) PONSAMBALAM CHETTI r 
Raman Chetti LLD (1939) Mad 913- 
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MADRAS AORIC RELIEF ACT (1938), S. 4 

1939 M.WN- 731-50 LW. 181 = 
A.I R 1939 Mad. 789 =(1939) 2 M.L J. 233. 

■ S 4 it) — Applicability — Mahomedan co-heirt— 

Liability of Co- heir in management to account to others 
— It * debt '—Liability to pay interest. 

The relation of co-owners, such as co-heirs under 
Mahomedan law, is not that of creditor and debtor, the 
liability to pay interest w ill ari«e in sue 
co owner in pos»e«ion of the common 
Interest by their investments. The h 
owner in management to account to i 
a "debt" within the meaning of Mac 
1938). The case is trken ou 
of the Act. {Varada.hartar 
MOTTAl Me ERA v. Chinn a - * ■ 

ROWTHER. I ■* . 

1939 M.W ■. • . 

AIR 1939 Mad. 4' * " - 1 

— S 8, Expl —Applied l 

Renewal or inclusion in (reth document — It to oe oy me | 
tame Jebtor 

The Expl- to S 8 of the Madras Agriculturists' | 
Relief Act speaks first of a renewal which is obviously j 
by the same debtor # Then come the words ‘‘or Included 
in a fresh document*’. Inclusion in a fresh document | 
must be obviously t 
tbe explanation » t 
the debt or Includes 
under the old dot 
would apply. {Son 


3. 9 — Applicability— If confined to liabilities 

tinder contract!. 

Though the word “incurred" in S. 9 of the Madras 
Agriculturists’ Relief Act suggests the Idea of a liability 
voluntarily incurred, the terms of cl 1 of that section 


MADRAS AGRIO. RELIEF ACT (1938), S. 19. 
S. 19— Apphcaiion under— Order on— Appeal- 
ability. See C. P. CODE, S 47 50 L W, 537 = 

(1939) 2 M.L J 609 (1). 

Ss, 19 and IQ— Construction and scope 

Decree confirmed on appeal — Application to scale down 
, decree debt and amend decree— Jurisdiction of trial 
[ Court . 


Ss 19 and 20 — Hindu joint family — Sliced live 
applications by different individual membtrt — Com- 
petency. 

Any member of a Hindu joint family may apply for 
stay and scaling down a debt. But every member of the 


A.I R. laja Mad. buu-tmii) xULj. 888. 

S3, 19 and 20 — Jurisdiction— Mortgage 

decree for tale— Execution— Sale by Bcrhamparc 
Sub-Court — Application by judgment debtor under 
| Si 19 and 20 before confirmation— Subsequent 


VARU v. VENKATARAM A NA' 

3939M.WJ7. 3 .■ 

S. 19— Applications 

Negotiable Instruments Act, os lau anu lai. o 

-Negotiable Instruments act, Ss. 120 ano 121 
(1939) 2 M L J 


I 4 — '! — hjj, me jjeiuaiiipoce v.01 
order of »tay on the appheatic 
5 — 11 —1938, that Court mads 


■ - bid and 

- All the 

•lion of 
of the 

.■ - • 1. The 

^ Q dg- 

■ enquiry 

■ . d 10 the 

■ 0 of the 

• . stay of 

■ ct were 
-5—1939 In that 
n 14— 4— 1933. on 
erlits were suu 
alter Cour 
11 passed a 
1 under 
n order 
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MADRAS AOEIO RELIEF AOT (1938), S 19 
jodync u debtors to elect between the two Coarts As 
this was not done that Court dismissed the applications 
under s 1*3 lor non pro ecution on 13—12—1938 The 
applications under ft 20 Here dismissed tty the same 
Court later on 23—1—1939 On 13— I2-I9JS the 
Chtcacole Court pasted an order on the applications 
under 6 19, holding that it had jurisdiction to deal with 
them 

Held, intension (1) that as the execution peiition 
• was pending on 1 — 1-1936, in the Oerhampore bub 
Court, that Court was perfectly competent under the 
Noufi.auon No K 2l0 of 193b, Judina), dated 
1—4—1936 published by the Governor-General in 
Council, in pursuance of the powers confe red on him by 
the Government of India (,Conj<iiuti an of Orissa) Order 
of 1936 to go on with u, as if ihe order in council con 
stitutmg Orissa I’rovw e had not been made in other 
words, that Court had complete Jurisdiction and 
continued to function as a Court in the Madras 1 rest 
dency and Subject to (be Jurisdi (ton of the Madras 
Jli n h Court, 2) that there was no doubt that all the 
applications under bs 19 and 20 of the Madras Agri 
Culturists Relief Act must be deemed to be petitions 
raising questions relating to execution di charge or 
sat faction of the decree falling under S 47, C P 
Code and were therefore rightly presented to the 
Eeihampo e Sub-Court which wa» the Court executing 
the decree then, (3) that the precaution taken by the 
judgment debtors of piesennng applications for the 
same relief to the Chi acole bub'Court did not justify 
the Uerhampore Court In di rr ■ . . • 

made to it simply because of - 
cants to elect between the two Ci ■ 
non prosecution (4) that the fiei 
bad jurisdiction to deal with the • 
to deal writh them on their mem . ■ , 


was bound by the provis ons of the Madras Agricul 
turisis Relief Actor any Legislative enactment in force 
in the Madras l rOVince, (6) that since the Uerhampore 
Court alone had jurisdiction in the matter, it was clear 


MADRAS AQBIO RELIEF ACT (1038), S 21 
lion U here there is a liability on the part of a. 
Hindu father to make restitution and pay certain 
amounts, which is made a charge on his joint family- 
property hi* »on who takes that property as the result 
oi a partition between him and hr* father would be a 
debtor' , and be entitled to apply under b 20 of the Act 
Ii cannot be said that because ihe son I* not per on* 
ally liable to pay the amount charged on the property 
falling to his share he is not a debtor or that there 
[ is no debt which would entitle him to apply under the 
1 Act {Pandrang Aaer, J) VaSANTIIA KaO SAHIB p. 
Na«ayanaSw ami Avyak 50 I* W 636*» 

1939 M W N 1077- (1039 j 2 ML 3 745. 

■ — — S 20 — Applicability — Hindu father — Decree 
og nit it i/i respect of lability enforceable against family 
property — Ri git of ton to apply un ter S 20 

A decree pj*-e I against * Hindu father in respect of 
a fam ly liability that ii to say, a liability enforceable 
against the family property, must Le deen ed in law to 
be a decree pa*s d against his son a) o The 
son must be regarded as virtually party to it though not 
by nan e as he mus be regarded as 4 person by whom 
ihe dcoi is payable as we 1 at by his father and the son 
is therefore a debtor who is entitled to mainiam an ap 
plication under S 20 ( Pindrang A oiu /) YASANTHA 
Kao bAitiB t Narayanaswami Avyak 

60 MV 636=1939 M W N 1077- 
(1039j2MLJ 745 
• ■ -S 20 — Construction — Period of 60 tays—ff 

period of limitation— Ft ftry of period on holiday— 
.. - ' 1 ' *--*'» " -* ‘'in time 

• . . . 'Relief 

• ■ . ion by 

■ » being 

. . n*erted 

• ' - t J«dg 

*- L .1— v - leps contemplated by 

■ period of limitation.. 

„ ■ the right to apply for 

. . filed within 60 days 

■ ■ 0 days expires on a 

reopening day would 
- - Pjfan/a/i hastes J ) 

• «■ Thiruvengadvtha 

AyyanlaK ILK (1939) Mad 886- 49LYV 762 = 
1939 M WN 6ZI-A IR 1939 Mad 613 = 
(1939)2MI/ J 308 
S 20 — Right to apply undei — Puisne mortgagee 


S 19 — Scope — Application under — Debt evidenc 

ed by prons>ory note of 1933— Plea that note was 
renewal of nste of 1930 — U barred — E toppel — ?»eg o 
tlable Instruments Act Ss 120 and 121 ^ee NECOTI 
ABLE INSTRUMENTS ACT SS 120 AND 121 

60 1W 587 = (1939) 2MLJ 6S8 

S 20 — Applicability — Debt " — 'Debtor '' — 

Undertaking by Hindu father to mike restitution of 
amount — Charge created by decree on family property 
lit respect of same — Property allotted to son on partition 
— Right of son to relief under S 20 

A debt' in the Madras Agriculturists' Relief Act 
cannot be restricted to cases where a person is personal- 
ly liable it is wide enough to cover the ca«e of every 
person who is in any manner liable either because he is 
personally liable or because he is liable on account of 
posses ion of properly and takes in his heirs, legal 
representatives or assigns The definition of * debt" 
under the Act would include a liability to make restitu 


I directed by the decree in that suit to redeem is in no 
sense of the word a debtor The decree i> not against 
him for a debt payable by him bat m hrs favour allow 
me him a right in equity to redeem the first mortgage 
He i* not therefore entitled to apply under S 20 of 
the Madras Agncultnri is’ Relief Act of 1938 {Newsom, 
/) Narayana Chari » annamalai chettiar 
1939 MWN 736 (1)=(1939) 2MLJ 225 


S 20 — Scope of enquiry under — Orderunder— 

Appealability See C P CODE S 47 

1939 MWK 910 = (1939)2ML J 495. 

s 21— Constructor! and scope— Decree against 

Hindu father rn re pect of family liability— Bxecu 
Hon against property allotted to son on partition — 
Father declared insolvent an l dividend declared— /ipph 
cation by ton under S 20— Competency 

The exclusion of an Insolvent enacted In S 21 of the 
Madras Agriculturists’ Relief Act must be limited only 
to the Insolvent and the debts payable by him, and even. 
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MADRAS AGRIC RELIEF ACT (1938). S 23. i MADRAS CO-OPER SOC ACT (1932), S. 48. 


parcel ujs ueen aujuuiuaieu an inauittiit ami a uivuenu 
has been declared cannot deprive the debtor's son of his 
right to apply under S 20 ol the Act, when Mich decree 


■ — S. 23 —Order under— Appeal — C. P. Codr, 

S.A 7. 

An order under S. 25 of Madras Act IV of 1958 is 
not apoealable, as the question involved ts not one 
relating to execution, discharge or satisfaction of the 
decree within the meaning of S 47, C P Code. 
and StoJart, J J ) VlSWANATHA AVVAR v NaRAVA 
NASWaMI AYVAR. 50 L W. 201 «= 

1939 M.W. N. 735 (2)- A I R 1939 Mad 796 = 
(1939; 2MLJ 398 
MADRAS BOARD OF REVENUE REGULA 
TION ( I OF 1803) S 8— Powers of Board of Revenue 
— Interference ■ 

Hereditary ’ 


MADRAS CITY CIVIL COURT ACT * V 1 1 OF 
1692) Ss 3 and 5— Scope— Junsdicnon- 
aside order allowing claims to superstruuu 
Cogmaabilily by City Civil Court. Sit 
Small Cause courts Act, s. 23. 

(1939) 1MLJ. 776 

Ss 3 and 6— Scope — Suit pending in Court of 

Small Cause — Transfer to City Civil Court for trial 
along with suit pending therein— Application to High 
Court for — Maintainability— C. P Code, b 24 Set C. 
P. CODE. S 24 50 L W 631 


mgs on either side actually in existence before a street 
comes into existence so far as the provi-ions of the City 
Municipal Act are concerned Where an owner of land 
parcels it out into several plots for building purposes and 


Pound ikt e. 

The offence under Ss. 37 (2) and 45 is an offence 
against public morals wherein the society and the State 
are interested and there can be no doubt that such an 
offence is non-compoundable According lo English law 
an indictment for keeping a gaming house is an indict- 
ment for a public nuisance and not for a private injury. 
Such an offence is one Involving moral turpitude. 


superstructure — Three months' notice before erectmcnt — 
If necessary — P rope > notice in such cases 

S 11 of the Madras City Tenants’ Protection Act, 
•s a landlord, before seeking to eject a 
him three months' notice, does not 
t where the tenant is not the Owner 
rsiructure The section is limited 
•n to the case where the tenant is the 
u«uei oi me superstructure. This is apparent 
from the language of the section itself as well as the 
entire scheme of the Act, which is to afford protection lo 
a tenant who has constructed a building on another's 
land Where the tenant is not such an owner, the land- 
lord is only bound to give a nilice of 15 days on the 
footing of a monthly tenancy as required by the Transfer 
of Property Au, which would then apply (L-aeA.C J. 
end K rtshnas'Jsami Aiyangar, J ) \ EDAVALL] 

Thayakammai t Ji nus CmniAK 

1LR (1939) Mad 909 - 1939 MWN 617 = 
49 LW 781 = A I R 1939 Mad 744 = 
(1939)2 ML J 112. 


1 ■' d be made in such a 

matter to the notice 
a ryot of the village 
and has no ie»ident 
local agent other than his tenants who were the persons 
paying last to government, it is sufficient if the requisi- 
tions are served on such lenants when there has also 
been wide publication of the requisitions. ( Wadsworth , 
J .) Kaghunatha Thathaciiariar v Secretary 
of State for India, 1939 M W.N. 777 « 

60 LW.297=AIE 1939 Mad 790= 
l 1939) 2 MLJ 565. 
• ’ ■ IATIVE SOCIETIES ACT 

under R. 22— Liquidator op- 
—Sole by execution of decree 
■ it set y — Setting aside — Remedy — • 

Suit in Civil Court — Har of. 

A suit m a Civil Court to set aside a sale held by the 
liquidator of a Co-rperauve Society, ippomtid by the 
Registrar, in execution of a decree against a member 
-* •«.„ c-v-..,. N*.,ed by the rules under 
is Act which prescribe a 
■ ■ ■ a person, whose pioperty 

. ■ 1 sale set aside by an appli^a- 

within 30 daysof ihesale. 
. ipply cannot maintain a suit 

*r«he remedy under the Act 
. ■ /) SUBBAVYA P Thippa 

■ ’J W II. 907 = 60 L W 364 = 
A1R.1939 Mad 967 = (1939) 2 SIX J 604. 

S 48 — Applicability — Suit afsimt hfmidafor of 

Co operatize Society — Lease of Registrar net obtained — 
Maintainability of suit. 

A suit filed against the liquidator of a Co operative 
Society as reprisenting the Society is not maintainable 
in the Civil Court without the leave of the Registrar 
"required by S. 48 of the Co-operative Societi 
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MADRAS CR RULES OF PRACTICE R. 235. 
{Ward two rtk, J.) SUBBAYYA v. THIPPA REDD!. 

1939 M W.N. 907-60L W.364- 
AIR 1939 Mad. 967- (1939) 2MLJ. 601 
MADRAS CRIMINAL ROLES OF PRACTICE, 
2 235 — Appeit — Pres-ntatton to second tltrk during 
abstnct of htad tltrk — If proper. 

An appeal presented to the 2nd clerk In the proper 
Coarc during the ab 
a valid presentation 

v Emperor. 11 

40 0rLJ. 960 = 1 

R 260— Can • 

—Propriety of. 

In the case of an accused convicted of murder which is 
one winch the Judge thinks should be dealt with under 
R 260 of the Criminal Rales of Practice ' 
of sentence a sentence of death is quite 
{Burn and Stodart, JJ } LaTCH MAl 
PEROR 1039 M W.N 1130- 

MADRAS DEBT CONCILIATION A 
1936), 8s 4 and 17— Scope— Jurtsdtc 
Conciliation Board— Debtor owing de 
creditor — Application under S A for teal- >g a van V • i 
Ike ground of apph ant being agricultural under 
Madras Agriculturists' Relief Act— Creditor ob/eeting 
—Order for scaling doun— Junidsctson of Board — j 
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MAD. DIST. MUN. ACT (1920). 8 219. 

tracts. {Pan {rang Rout and Akdur Rahman, JJ.) 

Madura Municipality* ALagirisami vaidu. 

II» R (1939) Mad 923-501. W.440- 
1939 M W N 821 -AXE. 1939 Mad. 957. 

— — S 63 (2J— Contraction— Contract of value 
exceeding Rs. 1,000 — Sanction of Municipal Council — 
A’eceitity far before ton tract is entered into — Terms and 
ut—/f to be brought to notice of 

the District Municipalities Act, 
nn sanction of the Council for the 
before the same is made implies 
• st be made aware not only of the 

matter in regard to wh ch the contract would be entered 
into but also in regard to its terms and conditions The 
sanction has to precede and not to follow the making of 


ciliation Act. if alt the debts due by the applicant are 
due to one creditor who does not agree to a settlement 
of hu debts, the only course for the Hoard to follow Is 
to dismiss the application The Board cannot order the 
debts to be scaled down, because of the provisions of 


■ • ) 

RAMAStVAMI CHETTI V RAMACHANDRA KAO 

1939 M.WN 1196 **50 L W 813 = 
(1939) 2 M It J. 789 

3 2 

plications f 

of appheatt ■ ... 

to Concilia ' ' • 

A judgmi 
under h 21 
daal suit or 
application 
nominally b 

of them and on the strength of it all of them apply for 
and get stay of execution from ihe Court, they are not 
• J * L * - * l L •* another 


I S 86 — Property tax — Liability for— Penon 
owning melun ram alone in land — Extent of liability of. 

Under S. 86 of the Madras District Municipalities Act 
a* .» to™ .v- ne rS on liable to pay the pro 

* ... . _ -mises and in order to be an 

• ■ r • ume category of a person 

• • • ■ • ve rents and profits of the 

* . ■ ■ -no provision in the Act by 

a * • ■ led to receive the rents and 

the property is limited to 
the meiwaram right can be as*eved in re«pect of 
the kudivaramdar and have a right to recoup himself. 
S 86 does not entitle a Municipality to demand 
from the melwaramdar anj thing more than a tax upon 
tbe interest in the premises of which he is the owner. 

( Par ad a chana r and Gentle, JJ ) CHAIRMAN, MUNICI 

pal Council, anakapalli v. Narayana 

Gajapathiraju Bahadur Garu 

1939 MWN 819 = 60 L.W.360- 
AIR 1939 Mad 946 **(1939) 2 M L J. 304. 
Ss 174 (A) and 313 (1) — Applicability — Lorry 
regt tiered for private trade — liter for transporting 
goods into Municipality — Offence — Liability of owner to 
conviction 

Under S 174 (A) read with S 313 (1) of the Madras 
District Municipalities Act, it is the user of the motor 


1B31U 784-49 Ur LJ 
1939 MWN 33S - 12 R M 371 (2)= 
AIR 1939 Mad 524=(1939) 1 M L J. 700. 
— '3 249 — Construction and scope — Pasture to take 

out licence for keeping cattle —Offence— Catt’e not kept 
for industrial purpose— If renders license unnecessary 
The terms of S. 249 of the Madras District Manta 



out 
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MAD. DIST MUN ACT (1920). S 317. 
tion under S 249, the accused ts not entitled to acquittal 
because it u not shown that the cattle were kept for an 
industrial purpose It cannot be said that a license is un 

■ . — * l — - a n industrial 

’ROSECUTOR 

■ .!rl* J 762= 

•' ■' WN 125= 

19 L W 150 = A I R 1939 Mad 9U. ( 
S 347, Proviso — Prosc'utto n for affixing ad 1 
xertnemeitts without It enee— Limitation — Continuing 

For a prosecution under the District Municipalities 
Act for a*hxing cinema adveru'“ments on vehicles and 
road sides ves ed in a Municipal Counc.l without licence, 
no period ol limitation i« specified, under the proviso to 
S 347 of the Act, the offence has to be treated as a 
continuing offence, and a complaint may therefore be 
made within 12 months from the commencement of the 
offence \Lakshmana Ate, /) COMMISSIONER, 
Municipal Council, Vellore ? Damodara 
MUDALIAR. 1939 M W N 837 = 50 L W. 524 = 
(1939) 2MLJ 815 
MADRAS DISTRICT POLICE ACT iXXIV OF 
1859), S 45 —Scoff — Celle'tion of money far feeding 
foot during Mohuram ftstnal — Offence — Fee or 
gratuity. 

The language of S 45 of the District Police Act is 
comprehensive Where a person collects money for 
feeding the poor during the Mohuram festival, the 


ation Act, as it 
landholder or 
be entitled to 
recover the tax or any portion of it from the tenant or 
occupier, as there was no provision for the *ame under 


person c 
{Lakshir 

12 EM 


MADRAS ESTATES LAND ACT (1908), S 3. 

Where a zammdar of an estate makes a post settle- 
ment grant of a part of a ullage nith both u a rams as 
manjam, as a permanent under-tenure On a small annual 
payment, the interest gtan'ed mast be held to clothe the 
grantee with the character of land owner and to put the 
cultivating tenants under the grantee in the po'iuon 
of ryots to whom Ss. 6 and 9 of the Madras Estates 
Lard Act apply ( Sir George Rankin ) NARAYANA* 
RAJU p. bURYANAKSVUDU. 184 I C 1 = 6 BE 36 = 
1939 OLE 677 = 1939 MWN 1188 = 
50 L.W 349 = AIR 1939 P C 244= 
(1939) 2MLJ 901 (P 0 ) 

* — Ss S (7) (li) and 6 -Scope and effect of— "Old 

waste” — "F)oti land" — Acquisition of o.cupancy rights 
—Test 

A proviso excluding the operation of S 6 of the 
Estates Land Act cannot be read into the terms of S 3 
(?)(**)• Sub cl (i)of the definition in S 3 (7) has no 
application except to lands which have been for ten 
years uncultivated and in the possession of the land- 
holder at some time during a period not exceeding 
twenty years before the passing of the Act. That has 
no application to ca*es where the lands have been urder 
continuous cultivation by tenants for many years past. 
The second part of sub-cl (i>) is also inapplicable for it 
deals with cases in which the landlord has, before toe 
passing of the Act, got an eviction decree in respect of 
that land. S 6 (1) cannot be ignored. The only way 
in which ‘‘old waste” can be established is either by prov* 


Court before the passing of the Act. If none of these 
conditions exist, then S 6(1) comes into effect on 1st 
Juty, 1903 when the land was in the possession of a 
ryot as defined by sub-cl (15) tt being rjoti land witn* 
In the definition of sub cl. (16). When occupancy tights 



sionsof the Local Boards Act in any manner connected 
therewith. The education tax levied nnder the Act Is 
Added to the land cess levied under the Local Boards Act I 
and both are collected as one unit. Where education 
tax is levied from the landholder of a holding he is 
entitled to reimburse himself to the extent of half of it 
by collecting It from his occupancy tenant. {Stodart, 
j.) Nagayya ». Venkata Mahipathi Gakca 
Dhara Rama RAO 1939 M W.N 400= 

49 L W. 629 = A LR 1939 Mad. 629 = 

MADRAS ESTATES ” ■ 

Ss. 3 (6) 6 and 9 — Affix 
grant of—, Under tenure in- • 
make email payment to g 

Grantee— If "land owner* ■ ■■ w 

ryots. 


I JAGAPATHI KaJU. 1939 M WJJ.903 = 

I A I E 1939 Mad. 971. 

' S 3(11) — "Fern" — Irregular cultivation ty ryot 

tei ti t oat'r from Go: emment source — H'atrr-cess fay tile 
by ryot wrongly collected from landholder— Suit by 
latter for recovery from tenant — If suit for nnt - — 
Jurisdiction of Fezenue Court— Contract Act, Ss IF 
and 70. 

A claim by a landholder to recover from his ryot 
a sum of money paid to the Government on account of 



l directly recoverable from the ryot but »u wrongly 


Y.D. 1939—31 
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MADBAS ESTATES LAND ACT (1908), 8. 5 
collected /rum the landlord Cannot change the character 
of the payment from tent to a mere con pensation pay* 
able under S>« 69 and 70 of the Contract Act { MWr 
north /) PoNNAMMAI NADATHI V NtLLMfpAP 
AND SKI Kanihimaihj AMB*I Dfvasihanam. 

50 L W 463-1939 M VV.N S36- 
A IE. 1939 Mad. 918- (1939) 2 M.L J 41 
1 '■ Ss 6 and 125 — Scope and iff ret — Salt by Coil, 
tor for arr,a,t Ot rent fen hng mil on mortgage ' 
holding— I f affrrtfJ by In pendens —Pranrfer o/ 
Property Act , S 52 

A sale of a holding by a Co'lector for arrears of tent 
due to the landholder afier the pa<*n 
nary decree and Icfore the final <>uee 
on a moitgageof the holding is not 
fendeni under S 5? T P Act in virt • • 

1?5 of the M.dras E*tat»« I and Act ‘ ■ 

Collector for arrears of rent of the land on which rho<e 
arrears are due to (he landholder is not affected by a 
pendency o* a mortgage executed ly the ryot who is in 
default (Il'ai/sUior/A, J) TONNimtAMl ClIFlTIAK 
v OBUL REDUV 1S1 I c 67= 11 E M 767° 

1019 M W N C9 - 48 L \V 927° 
A IE 1939 Mad 256 -(1939) 1 M L J 152 
- S 20* A- Affiliation under S. 20* <4— Kes judi 
cata —Aprh ability. 

Applita tuns of the kind contemplated by S 20 A of 
the Maotas Estates Land Act cannot be regarded a* 
matter* in respect of which thedoorme of ret tudicata 
will apply in its well undersiood sen*e. The section 
contemplates that the power there l y conferred on the 
District Collecior may lie »xe>ci‘ed from lime to time 
according to the exigencies and changing rrquirements 
( Varadachanar , J) VaRACUNARAM a TaNDIA 
ClilNNAl HAMBtAR l RANCtAMVA'II NAIDU 

60 L W 162-1939 M W N 726- 
A.IE 1939 Mad °”T - — 

S 20 A -Collector 

— Or/ir under— Pennon by 
S. 115 

The Collector acting urn . ■ . 

E'tates Land Act cannot be • 

and the High Court has no 


A. IE. 1939 Mad 901- (1939) 2 M L J 292 
- S 20 A — Orders on applications under — Per 


MADRAS ESTATES LAND ACT (1203) S 77. 
LAllPUDi V. SUKYAPHAKASARAO GaKU 

1939 M W N 784-60 L W. 277°' 
A I.R 1939 Mad 929. 
- — S 26 ( 1) — ”Ci nltdrrafion’ — ,1/ a rung of 
The word *‘co isideration" in S 26 of the E>tate> Land 


I * 3 26 (3 )—Apflitabihiy — C> tnpr.mm decree 

fix'ng rate of rent— Minding character of. 

S 26/3) of the Madras Estates Land Act Is intended 
■ i . remt'Mon* given bj a 
• ■ ■ ■ ■ value of ihe estate which 

• « • Ii has no application to 

. ■ ron i e spproted by the 

c-oun in a mu under o. ie oi the Act. "uch a fixation 
of ient is not the votuniary act of the landholder, it 
becomes th» act of the Court. (Ifadruorth, J) 
bESHAYYA RAOr ARIINHIIATaMMa 

ILK ( 1939) Mad 311 =■ 183 I C 611 - 
12BM 301-48 L IV 919 = 1938 M W N 1279- 
AIR 1939 Mad 184- (19J9) 1 M.L J 70 
■■ ■ S 26 (3) — Applicability— Jf confined to original 

grant!. 

S 26 (3) of the Madras Estates Land Act is not con* 
fined to original grants oil and, but applies aho to a grant 
at * reduced rale of land aheady In the po*s«*«ton of a 
■ yot (tl’aJnoonh, J ) Sf^Hayva Kao r- \rundha- 
TAMMA. I.LB (1939) Mad 311 = 1831 C 611- 
48 L W. 919 - 1938 M W N. 1279- 
12 E 61. 301 -A I E 1939 Mad 184- 
(1939) 1 M L J 70. 

(as amended in 1931), S 40(1 )— Conitructien 

— P)Ot paying caih tent for many yea rt varying uifh 
the nature of eropt raised— Pight to apply for commuta • 


1 meaning sometimes in ca'b and sometime* in kind , to 
. • into the section words 

■ ■ which would alier the 

• who has for man] years 

I paid rent in cash though the amount paid by him has 
I varied according lo the nature of the crops raided, Is 
j entitled to apply under 5 40(1) ( Lta.h C J and 


frUKYAPHAHAhAKAO I.AKIJ ^ M.vv.N^<o4^— I 13 * duty ,0 ** performed by the landlord or tne tenant, 
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MADEAS ESTATES LAND ACT (1908), S. 107. 

Where a landlord possessed of Kambattam or home 
farm lands sells all hi» kudivaram light therein reserv 
ing only the metwaram right therein, for a substantia! 
cash payment and future payments of rent at specified 
rates, the lands cease to be the private or home farm 


N ACANN A. * 60 LAV. 602 = 1939 M W N. 1090 = 

(1939) 2 M L J. 778 
S WJ— Scope— Sale for arrears of holding— 
Sale held by Fez ■enue Inspector — Purchase by Village 
if umt f— If void. 

Where at a sale of a holding held by the Revenue 
Inspector for arrears of rent, the holding is purchased 
by the Village Munsif, who is a person subordinate to 
the officer conducting the sale, the sale is void as being 
prohibited by S 107 of the Madras Estates Land Act. 


MADEAS ESTATES LAND ACT (1908), S 172. 

Ss 146 and 147 of the Madras Estates Land Act of 
190S cannot have retrospective application to the case of 
a transfer effected before the Act, so as to takeaway 
the vested right of a transferee who had a recognized 
status as a transferee even without any notice being given 

" ' ’ *" ie rights of such a 

id title to land by 
nized by the land- 
landlord and has 
■n away or affectel 

by a sale in execution of a rent decree against the 
original pattadar to which he has not been a party and 
of which he has had no notice [Leach, C J Krishna - 
iwami Aytangar and Somafya, JJ) ANKAMMA v. 

Venkata Subbayya. ILB (1939) Mad 794 = 
182 I.C 833 = 12 EM 145=49 LW. 777 = 
1939 MW.N. 599 = A IE. 1939 Mad 617 = 
(1939) 2 M L J. 1 (F.B.). 

S, 151 — Construction of small house and cattle 

shed in small portion of holding — If entails liability to 

rsion of land from agriculture is not a 
non, provided that that diversion does 
impair the value of the land for future 


server— Necessity to prate- C P. Code. O 5,r ]7. 

It Is true that the words “due and reasonable dili- 
gence'* do not appear in S. 112 of the Madras Estates 
Lind Act, which provides for affixture if personal service 1 
cannot be effected. But there must be reasonable dili- 
gence on the part of the process lerver before the Coutt 
can conclude that service could not be personally made 

and before the Court will be satisfied that that the Cir- 
cumvtanees tustify service by affixture. The teouire- 


A IE. 1939 Mai 602 =(1939) 1M LJ 618 
... -s 112 — Scope — Absence of proper notice— Effect 
en sale — Tenant o.ua'C of sate when held — If validates 
sale held without proper notice 

The fact that a rjot was aware of the sale at the time 
when it actually took place would not be sufficient to 

.... . 574 = 

" . * 602= 

’ ■■ 618 | 

-3 117— Scope— Mandatory nature — Sale in 

contravention of provisions — Legality, j 

Under S, 117 of the Madras Estates Land Act, it Is 
the selling officer "ho has to fix the date of sale, to 


agrtc 

building occupying something less than one-twentieth of 
a whole agricultural bolding render that holding, taken 
as a whole, unfit for agricultural purposes ( IVadnoorth , 
/) ZaMINDaR OF 6EITUK V MORAJ VFNKATA 
RAJU. 1939 MWN 294 = 49 LW 442 = 

A IE 1939 Mad. 497 = (1939) 1 M L J 433 

S 172 — Construction— Kelenue Board— Juris 

’ ' ' ‘ ' • 1 of settlement 

should not be 
> the Board of 

Nevenue umy alter me repudiation ot the Settlement 
Record after confirmation by the Collector under S 170 
(3) of the Act. All that S 1 72 does is to fix the outer 
limit of time within which the powers of revision may be 
exercised This does not necessarily Imply that the 
Board has no power of interference before the re publi- 
cation. There is no warrant either in the language of 
the section or in the reason of the thing to justify the 
view that the Board has no jurisdiction to exercise its 
revtsional powers till after the settlement record has 
been re published after confirmation by the Collector 
( Va'adachsrsar and Pandrang Raw, JJ ) SUBRA- 
mania Iyer v Venkatarama Iyer 

I.LE (1939) Mad. 54 = 49 L.w 416 = 
1939 MW.N. 430= A.IE 1939 Mad 699 = 
(1939) 1 M L. J. 536. 

" '72 — Powers of Board of Revenue — ‘Pro 
respect of village in which rent in hind has 
ue — Petser to fix money rent in settlement 


, " . vothing in the scheme of Cb. XI of the 

held in such great disregard of ihe statutory require- | Madras Estates Land Act to restrict the authont.es 
ments cannot be regarded as a sale ‘ ’ ■ ■ ■ . 

the Act { Leach, C, J. and Krtthn, 

/.I Manickavasaka THFVAR V .... . . 

PtLLAi 60LW 88&=(1J . . 

Sa 146 and 147— Scope— • • - ' ■ • . 

Transferee prior to Act p iymf rent to landlord without I settlement proceedings It cannot therefore be held 
default and recognised by landlord — Suit after Act I that in proceedings under Ch XI. the Board has no 
again it pattadar alone without impleading transferee I power to fix a money rent in respect of a village where 
•—Site ih exicution—lf binds trantferec, l only tent in kind had hitherto been in vogue (V*r 
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MADRAS ESTATES LAND ACT (1908), S 172 MADRAS GAMING ACT (1930), S 6 

ehanar and Pandr an g Rou, JJ ) SUBRAMaNIA it is not private land (Mot kit t, / ) VARISAI 

Iyer v Venkatar^ma Iyfr Muhammad rowther v Marungaruri Estate 

ILR (1939) Mad 61*49 LW 416= 1939 MWN 395=AIIt 1939 Mad 614 = 

1939 MWN 430^AIR 1939 Mad 699= (1938) 1 M LJ. 334 

(1939) 1MLJ 636 S 189— Jurisdiction of CmU,ourt -Inam within 

■ — S 172 — Procedure — Settlement of rent — Fixing mmindarl — Tenant of inamdar using zamindar's water 
of — Money rent instead of rent in bud tn revision at and raising second crop — Suit by zammdar for water 
conversion rate bated on am age prt e of lost ten )ears t* 88 against inamdar and tenants— Cogn inability in 
—Legality of —Jurisdiction of Roar i— Proper fro Civil Court S'e WATER CESS— LIABILITY FOR 
cedure for fixing of rent in cash — CM XI — If confined 49 L W 765 

to fixing of rent on eaih basts only S 192 — Construction — S i/e in execution of rent 

■ gulanty — Application to set aside 

re Code, O 2l, R 90 -Apphea- 

of 

however a procedure which goes farther than merely | S 192 of the Madras Estates Land Act cannot be 


wniui is itany i lore man a mere ministerial or anth 
metical Step wl ich if it had been directed to be done by 
the Revenue Officer would involve a consideration of a 
number of mallets which are not and cannot lie before 
the Hoard at the time when it passes the order, it must 
be held that so much of the Board s order as goes 
beyond what is contemplated bj S 1/2 is done without 
jun diction Where at an early stage in the proceedings 
before the Revenue Divisional Officer the landlord 
opposed the proposal to fix the rent in cash and from 
that stage till the matter came up before the Board of 
Revenue.no reference whatever was made to the ques 
tlon ol cash rent — the whole procedure adopted by the 
Revenue Off cer and the confirming authority having 


A * it xvvjj Muu ouj=U».S3) i M L J lAU 
MADRAS FOREST ACT (V OF 1882) S 26 and 
R 13 (fli) — Scope — Q tarrying sand and stone front 
public earl track — Offence — Bona fide agricultural 
purpose 

K 13 (m) of the rul-s framed under S 26 of the 
Forest Act does rot prohibit quarrying for bona fide 
agficultural purposes at all, nor does the rule prohibit 
quarrying for than agricultural purposes or domestic use 
by the general public It only makes such quarrying 
subject lo payment of a fee Where a person removes 
sand and Slone from a public cart track, and u«ed the 
same far enclosing his agricultural land by ridges 
Ibid that this must be regarded as WsAeiri file 


before the Board when it gave the parties an opportunity 
to show cause why cash rents should not be fixed, and 
the Board passed an order fixing rents in money on the 
basis of a conversion rate calculated on the average price 


12 K M 312 “ 193 J m" W N 313 = 491. W 478 = 
AIR 1939 Mad 661 =(1939) 1 M L J 579 
MADRAS GAMING ACT (III OF 1930) Ss 3 
and 4 (2)— Scope— Payment of money or sharing of 
c * ' Offence 

pursuance 
defi.we.4 hg 


money or 
KANNIAH 
N 1003 = 
■lad 976 * 

* (1939) 2 ML J 618 

S 4 (2) — Abetment of offence under— Conviction 

— Conditions of 

j _ n If no particular person is found to have committed an 

” " 1 L ' * * ““ P offence under S 4 (2) of the Gaming Act there can be 

^ i o conviction under S 109 I P Code, read with S 4 (2) 
v of the Gaming Act {Patan/ah Sastn j) KANNIAH 
- MAiSTRYr FmpeROR 1939 MWN 1003 = 

60 1W 769= A I R 1939 Mad 976 = 
AIR 1939 Mad 699 = (1939) 1 M L J 536 (1939) SML) 618 

S 185 — Private land— Question as to — Burden -S 6 —Scope — Presumption under— If arises on 

of proof mere finding of gaming instruments 

S l85 of the Madras Estates Land Act provides that S 6 of the Gaming Act does not say that the mere 
when In any suit it becomes necessary to determine finding of gaming instruments is evidence of gaming 
whether any land is the landlord’^ private land the land There is a wide difference between a person being 
J - L ’ L e contrary is present at a particular place for the purpose of gaming 

. • • have been and hts gaming at the place It is only the latter a"t 

private land that is an offence under S 4 (11) and not the former S 
to show that 6 cannot therefore be invoked to sustain a conviction 
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MADRAS GAMING ACT (1930), S D. 
merely on the ba'is of finding of gaming instruments. 
{Pats malt Sastri, J) KAN'"*** * w ' n,r * 
Emperor. 1 

50 LW. 769=AI 


S 9 — A'eefer of common gaming house — Ser- 

i onts of — Liability toeonn.tion. 

The servants pf the keeper of a common gaming 
house who are not altrged or shown to hate been gam- 
bling are not liable to conviction under S 9 of the 
Madras Gaming Act. {Lais hmana Kao, J ) V£NKATA~ 
CHALAM ChettiaR. In re. 1939 MW.N 888(2)«= 


I MAD. II. R. E. ACT (1927), S. 63, 

Although, by S. J8 of the Madras Hindu Religious 
W ' -J “■* ° 1 v ~ ! ven power of general 

■ virtueof that section, 
allocation of honours 
acts m settling such 
questions in its administrative capacity only. The 
Hoard's decision in such a matter does nut either declare 
any one's legal right or deprive any one of any legal right 
which he has There can therefore be> no I'sue of a 
writ of certiorari in such a matter A question relating 
to the distribution of thecrtham or other temple honouis 
cannot be made the subject-matter of a suit, as it is not 
fT . » " ' -nd 


MADRAS HEREDITARY VILLAGE ■ 

ACT Oil OF 1895) S •ll—Siofi—Jur,. ' “ 

Citil Court — Person appointed as village _ 

Divisional Officer and District Collector— », *1 

Kev'nue appo.nttng another purporting to act in second Ss 31 and 76 -Relative scope— Non-excepted 

afpeil or revision— Suit for declaration and sa, unction tim f l — L “” c b * truit “ tan l,on '‘ l 6 * U ’"P U committee 
by former person— /r birred. —Power of Board to can el under S 34 

S 5 of the Board of Revenue Regulation does not give S. 76 of the Madras Hindu Religious Endowments 
to the Board the power to set aside a statutory order Act must be regarded as an exception to S 34 S >6 
— J f » ■- J ...... t k„ cannot be read as beme sublet to b 34. Where a 


Village Offices A^t, btcau*e it is not a case 
the plaintiff sues to establish hts right 
to an office or to get the emoluments of an office, lor he 
already occupies the office and draws us emoluments, 
and having legal possession of the office, he seeks to 
avert a threat to that possession by the unlawful act of a 
powerful body, vim , the Board of Revenue That is a 
suit which the Civil Courts have jinsdiction to entertain 
(IVadtworth, /) ftURAlSWAMI UEDDIAR v SECRE 
tary of State 1939 MWS 618 = 

49 L W 773= A I R 1939 Mad C48 - 

MADRAS HlOn C 
Side), Rr 2 and 
under S 491 Cr P coat 

RuU.* 2 and Z A of the Appellate Side Rules of the 
Madias High Court applj to an applicmon for direc I 
tions under S 491, Cr P. Code, 

Judge has no jurisdiction io deal w 
tlOn. ( Lord Thankerton ) C. I ' ■ 

Magistrate of Trivavdrum 
ILR. (1939) Mad 744=4 

40 Cr LJ 675= iajt) a LJ B 0b = i 
70OLJ 270-182 I C 551 = 
50 LW 48 = 1939 OWN 602 = 
1939 M W N 744 = 1939 OLE 433 = 
1933 P.WN 531 = 12 E PC. 4 = 20 Pat LT. 597 = 
1039 A CrO 110 = 6BR 841= 1 
1939 A WT. (PC ) 141 = 43 OWN 981 = 
AIR 1939 P C 213 =(19 39; 2 M L J 406(PO) 

.Original Side). O 

Trust— b< heme of loans for e 
to members of particular commi 
public trust— Procedure for taking directions of Court— 
Originating summons — Maintamabihty See C P 
CODE, S. 92. 50 LW. 634 

MADRAS TUN DU RELIGIOUS ENDOWMENTS 
ACT (II OF 1927). S. 18— Powers of Board un ter— 
Decision as to allocation of tenth honours and distribu- 
tion of theertham — If ludscnl or administrotile— 
ll'nt of certiorari—// can sssae. 


I K unhi 
LIGIOUS 
• 1012 = 

S.U « r, nns V*— ajJ 921 

S3 43 and 79— Scope— D/eree patted prior to 

Act declaring right in archaha of temple to control 
partehiraki — ff prevails cner S 43— If sand by S 79 
—Power of trustee to dismiss paricharaio 
S 43 of the Madras Hindu Religious Endowments 
Act now vests the power of disciplinary control over 
office holders and servants in a temple m the trustee of 
the temple, and therefore a declaration in a decree 
.j — .. .. .u_. »—*!•-, - - _v. — ntrol over 

archaha 
ion in 5 
d and of 

I no effect to that extent S 79 does not save «uch a 
decree from the operation of ihe Act A trustee is 


Sg 62 and 63 — framing of sc/ume — Grounds— 

Finding of mismanagement — I f essential 
Once the Religions Endowments Board takes action 
tuo rntu under 6 62 of (he Madras Hindu Rtligioos 
Endowments Act, even though it may ultimately find 
that there w as no mismanagement, uevertbele-s it can 
frame a scheme under S 63, if it is necessary fur the 
' {Ventatira-ana 

>N DlKSHlTAR r. 

R E , M ADFAS. 

.. I. m. 3-50 LW 126 = 
AIR 1939 Mad 682=(1939)2 MLJ 11. 

(as amended by Act XII of 1935). S C3— 

Scope— If retroiputsve — Pooerto apfnnt additional 
or associate trustee and to appoint manager not responsi- 
ble to trustee. * 

S. 63 of the Madras Hmda Religious E, 

Act as amended by Act XII of 1935 is pot iew. 
in^g^tion. Under the section as it stood ' ’ 
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MAD H R E ACT (1927), S. 65-A 
amendment the Board had no power either to appoint 
additional or associate trustees, or to appoint a manager 
not respon able to nor removable by the trustee (Pand 
rang how and Aidur Rahman, //.) BOARD OF COM 
M!S<10>£»‘S FOR HINDU kELIGtOUS ENDOWMENTS, 

Madras* Trustee of Virupakshaswami 

1S39MWN 776*= A I E 1939 Mad 801 = 
(1939) 2MLJ 395 

(as amended In 1935), S 66 A— Applicability 

— Procedure under— IVhen to be resort rd to - Fasts 
adjudicated upon by CtnJ Court— If ears be retted on as 
reasons for action 

The procedure under S 65-A of the Madras Hindu 
Religious Endowments Act, as amended in 1935 
cannot be reported to unless there is gro«s mismanage- 
ment Jusufjing le triclion of the power of the trustee 
Nor can the Board give as riasons therefor the very 
reasons which have all been considered and adjudicated 
upon and found against by the Cmt Court in a suit to 
which the B xrd was a party There is nothing tn the 
Amending Act which exempts the Board from the 
fundamental rule of law that a party to a sun is bound 
by the decision in that suit unless it is set aside by an 
appeal review or a fresh suit ( Somayya /) 
Zamorin of Caucut v Madras Hindu Rem 
gious Endowments board 1939 M w n 1098 

3 65 A — Notification of temple— IPhen to be 

resorted to 

The procedure in regard to notification under the 
Madras Hindu Religious Endowments Act ought not to 
be lightly resorted to, unless and until there is such 
serious mismanagement o* a temple as would justify an 


(as amended by Act XII of 1935), 3 65 A— 

Seofie—P avert of fioanf— -Scheme settled by Cm/ Court 
in suit— Poard party to tail and ratting contentions 
and suggestions — Pcrver to Board to ignore scheme ant 
issue notification undir S 65 A 

When a decree bas been passed by the Civil Court 
framing a particular scheme for the management of a 
temple in a suit to which the Hindu Religious Endow 


MADRAS LOCAL BOARDS ACT (1920) 
trustee Is entitled to meet tbo'C reasons It Is not enough 
for the Board to merely say lhat the scheme framed by a 
Civil Court — when the same has been framed in a suit 
to which the Board itself was a parly— is found wanting 
The rea'ons must b- such as would be capable of being 
met They must be suffi lently specific io give a rea«cn 
able opportunity to the o her party to show cau«e against 
tho'e reasons {Somayya, J) ZAMORIN OF CALICUT 

t Madras Hindu Religious Endowments 
Board 1939MWN 1098 

- -S 76— Scope — U subject to S 34, or an excep- 
tion to S 34 See Madras Hindu Religious 
Endowments act Ss 34 and 76 

1939 MWN 1042 
• -S 79 — ‘■■cope — Decree made pnor to Act declar- 
ing aichaka a right lo control paiicl ar ka — If saved and 
if prevails over b 43 S<e MADRAS HINDU RELIGIOUS 
Endowments act, ss 43 and 79 

(1930)2 ML J 661 
MADRAS IMPARTIBLE ESTATES ACT (II OF 
1904 as amended In 1934) S 12— Scope— Right of 
illegitimate sons of tumor membert to mnntenance out 
of estate — If affected 

The Madras Impartible Estates Act leaves unloucbed 
any rights which illegitimate sons of a junior member of 
an impartible otate may have under the Hindu Law lo 
maintenance out of the estale and income thereof 
(Letch C / and A'rithnasu/ami Ayyangar /) MAHA- 
RAJAH of Venkatacom v Raja raJi^swara Rao 
ILR 11939) Mad 622<=49LW 7!?=» 
1939 M W N 622=AIB 1939 Mad 614 = 
v!939)l ML J 831 
MADRAS IRRIGATION CESS ACT (VII OF 
1865), S 1 second proviso— Conti ruction and teppe 
— Pyotwan unfit trop wet land -Use of tiater for 
second erep from tame tourer— Liability to penalty— 
If meurrtd. 

The Revenue authorities have no power to impose a 
penalty under t k e Irrigation Cess Act when water is 
taken without permis>ion during the second crop season 
for the purpo'e of irrigating land clashed as * single 
crop wet and the source from which water is taken Is 
the source authorised for the irrigation ol one 
crop To Justify the Impo ition of a penalty in re'pcct 
of land held under rjotwari setilement and das ified 
and as<es*ed as wet, there man be unauthorized use of 
vi “• » r om a source other than the authorized source 
•re taking of extra water from the authorized 


r * in a . I / « „ r t Maintainability— ' Conat 

■ xpress provision in the 

er the Madras Local 
■ e'sfal candidate or a 

. . two candidates in res 

. I the other reserved, in 

■ single petition but it 

• . he petition filed should 

■ ch case It would be 

• S 65 A (1) (a )— Notice under- Contents— I convenient to try the two matters together and the 

Reasons— Specification of particulars — Afecesnty petition should therefore be tried as a petition m each 

Under S t>5 A (1) (a) of the Madras Hindu Religious I case, and the peittioner can be required to make provi 
Endowments Act, the Board has to give reasons and the J sion for two sets of costs. There Is no warrant in the 
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MADRAS LOG \L BOARDS ACT (1920), S. 65. 
rule* for calling upon the petitioner to choose whether 
he would drop hia charges against one of the two me 
cessful candidates ami proceed only as against the 
Other, {.Leach C J and fCnihnaiwams Aty-mgnr, /.) 
Seeni Madak Sahib v. aepur hahman Sahib. 

50 L.W 237 = 1939 M.W.N. 817= 
A I.E. 1939 Mad. 792=<19J9) 2 M.L J. 435 
■ _ S 55(2) (e) — Applicability — "Subs.sttng cat 

trad’ — Meaning of. 

_ Ii is only the existence of a subsisting contract at the 
time of the nomination that disqualifies ihe candidate 


(1939) 1 ML J 4S0 
(as amended In 1930;. Si 78 and 79 —Liability 

to land ctii—Q,arrui grating ant gran growing land 

—Ba it of assetsMent — ‘ Rent''—' Occupation’’ — Mean 

Whether land u'ed for quarnwg or for grazing or \ 
for catting gtas* is occupied by tenants or not it is ! 
clear that the rental value of such land is liable to be 
taxed under S-. 78 and 79 of the Madias Local Boards 


the 1st part of cl 3 of S 79. If, owing 10 the uhloca 
lised or exclusive nature of the u«er grantid in any case, 
it were held that there is no occupation by ihe tenant, 
then there would clearly be occupation by the landholder 
himself and the second part of Cl. 3 of S 79 would come 
into play. Whether the user is of such a character as 
to be reasonably described as occupation mu«r v« v 
largely be a question of fact. (W a ttwortt / 
SeCKETaRV OF RTaTF r VfJvKATA R*MAVV* 'I \ 
RaO. 1939 M W N 631 = 49 LW |> 

A.IR 1939 Mad 651 = (1939) 1 M L J 780 

(as amended In 1930), S 79 (3)— Appu a 

tlhiy — Income torn h.her„i—/f rent or income from 
land — Liability to ecu — Tank — ff land 

The rental value whuh is the basis of assessment 
under S 79 of ihe Madras Local Hoards Act is not 
confined fo agricultural land, but in- lodes royalties for 
minerals and in fact rent in its widest form A tank as 
known in South India is essentially land though to 
some event covered with water for a considerable por- 
tion of the year If 11 is in the occupation of a zimin- 
dar yielding him income in the nature of rent lor Ihe 
use thereof, then ht< occupation rs taxable Xfhe/ea-es 
the right of occupation to a ten-nt. so that the Utter 
tnav enioy the l.nd and the water thereon by catch 
Ing fi-h, then the pay mtnt made ly the tenant is rent. 
The Income de> 1 ved by ihe landhilder or zimindar in 
the fir»t case, and the rental value of the tank tn the 
second case would form the bl«i« of land ct-s (If Wr 
south,/) SFCKO *RV of RTATF r VfNKATA R*M- 
AVYa Appa Ran 1939 M W N 631 = 49LW 710 = 
AIR 1939 Mad 651 = (1939) 1 MLJ 780 

3 83 -'landholder'—' 'Tmaut"— La„l granted 

in wan — Grantee given right to eotlect Intel re tone 
from pen on pones, ton— Payment of land re-tty 

•namdsr— Right So recover fr,m occupier— Limitation 
for tutl —Limitation Act, Art. 120. 


MADRAS LOCAL BOARDS ACT (1920), S 225. 

Where certain lands are gran-ed in inam giving the 
right to the grantee to collect the land revenue 
from the persons in posse-sion of the land, 
the landholder for purposes of S. 88 of the 
Local Hoards Act mu'l be taken to be theinamdar, 
while the persons in possession must be taken to be the 
tenants, though ihe occupiers also come within ihe defi- 
nition of landholder in S. 3 c9) of the Act Jf the mam- 
dar pays the land -ess to the Local Board, he can recover 
only half the amount from the occupier or tenant under 
the second proviso to S. 88 and his claim is subj-ct 10 
the six years rule in Art 120 of the Limitation Act. 

ah Sattrt, /) MAHOMED 
■■IDK05-. KUivHtKOVA 
466-1939 MWN 1185 = 

■ ■ • ■■ 1 877=(1939) 2MLJ 579. 

snded by Act XI Of 1930;,S 102 A (1) 

■ and tcope — Levy of tax — Absence of 
der S IS— Legit, ty. 

0 . 111 . . l \1) of the Madras Local Eoard9 Act 
is not a taxing section but a remitting section Taxing 
statutes must be construed smelly, anti b. 102 A (1) 
can only 1>e read as meaning lhat, if the tax tl other - 
vise tenable, ihe owner of a house included within a 
village panchayat, is entitled 10 remission under the 
section 3 he section cannot be read as implying that 
tax 1 - leviable It is cl-ar lhat Ihe tax is not leviable 
in the absence of a valid notification under S 75 of the 
Act either by ihe Di met Hoard or by the local 

a-. —a . 1 . . -« ux without a notifiiation 

area in quesiion is illegal 
•id Kruhna-tvamt At)angar, 

• Thiruvothivur r WFS 

• I LR (1939) Mad 666 

= 182 1 0 474 = 12 RM 82 • 1939 M W N 370 = 
49 LW. 503= AIR 1939 Mad 421 = 
(1939) 1 M L J £88 (IB) 

3 223 - Scope— Charge ih.ct filed by police under 

S 379 / P. Code— Aett constituting offence under Local 
Boards Act — fifa eutrnt, tee ting charge iheit at com- 

‘ ' 1 ■ TP. 

. . fence 

. ‘ • 1 ■ 1 , • Act 

would amount to a complaint as defined in 5 4 (A) Cr. 

P Cotie Since S 223 of the Local C>a>dsAct e-n 
powers the oolire to make ihe complaint, if ihe charge 
sheet has !*en filed wnhin three months of lie comn l>. 
Sinn of the offence there is no har 01 limitailon though 
the Magistrate treats the charge ‘hett as a complaint 
after three monrhs of the comm ‘Stan 0 / tfe offtn-e 
(! at hmana Rao, /) Mi'THl’SAMi Pillslt- TM- 

PEROK. 184 I C 47K 1)= 12 R M 463=: 

50 LW 919 » 1939 M W N 615 = 
AIR 1939 Mad 839 =(1939) 2M LJ 39 
(as amended by Act XI of 1930). S 225— 

Scope — If confined to luitl tor compensation or damage t 
— Suit for reeotrry of house tax illegally tilted by Local 
Board — Limit ition 

R 225 of the Madras Local Boards Act as amended 
■n 1930 i« 1 nuted to suits tor compensation or damages. 

A suit for recovery of house tax illegally levied by a 
Local Board i' not a sun falling under S 235 of the 
Local Board- A‘ t and is not governed by the six months 
period of l<niitanon pre-cribe<l bv that seen n {I.ea h, 

C / , H'adrwarth end A'rilhna-tpimt A) in fir J J ) 
Panch vyat Boar n THiRinm hiv hr t \n estfpn 
Inuia Matchfs Co. I LB (1939' Mad 5f6 = 
182 I.C. <74 = 12 RM 82=49L W 5P3 = 
1939 M.WN 370 = AIR 1939 Mad «21 = 
(1939) 1 MJ. J. £83 (F B. 
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MADRAS LOCAL BOARDS ACT (1920), S 227, 

- ■ ■ — S 227— Scope — Panehajot Board meeting — 
Member witching away minutes book from presiding 


ding at the meeting apparently with a view to prevent 
him from making an entry therein which «a> objected to 
is one which a Magistrate is not entitled to take cogni- 
zance of in the absence of sanction of the prosecation by 
the Government Though the act of snatching away of 
the minutes book is not a part of the official duties of a 
member of the Panehayat Board, it is an act done when 
purporting to a't in his official capacity as a member. 
The qne-tion is not whether the particular act alleged is 
within the juri diction or comp-tence of the Foard, but 
whether the act is done while the member purported to 
act in discharge of 1 is duties and • 
reasonably related to the official 
who does it (Pandranp Ro * • • 

Thevan v Krishna Pillai loilU 2o4= 

11EM 785 = 40 Cr L J 531=49L.W 204 = 
1939 MWN. 240 = AIR 1939 Mad 4J 
(1939) 1MLJ 

S 227 A — Scope — Vice President acting 

President of Panehayat Board— Refusal to hand 
charge to elected president on the ground that mee 
held forelection tins not taltd — Conviction — Abs 
of sanction of Local Co ernment — Fffeet 

1 he petitioner was the Vice President of a Panehayat 
Board and was acting as President owing to a vacancy 
in the office of president The complainant was elected 
Pre'ident at a meeting of the Board but the petitioner 
disputed the validity of that meeting and declined to 

V*»«/l A, rln mm t>f 1 1', I'fiii-, tn l*pmnli njnt 


MAD PEEV. OP ADULT. ACT (1918), S 5 
There is no warrant for construing the word ‘tarwad 1 * 
in S. 43 (4) of the Marumakkathajam Act as meaning 
• So every branch 

. • tarwad actually 

■ ■ ■ nore Therefore 

even inuugii a wiwau io leg, meu os impartible under 
5 43, any ibavazbi within that tarwad ran have Its 
separate properties partitioned between members of that 
thavazhi or between its sub thavazhis ( Pandrang 
Peso and Abdur Rahman, //) KUNHILAKSHMX 
Amual v Krishna Menon. 

1939 M W N. 809 ■= E0 L W. 164 - 
AIR 1039 Mad 799 = (1939) 2 M L J 287. 
MADRAS MOTOR VEHICLES RULES (1938). 
Rr 175 and 176 — Scope — Motor bus — Our leading of 
— Liability of Jrixer 

w . .~e > •-r t .v »• - v'ehides Rules 

motor bus. 

. a esponding to 

bus driver 

| cannot therefore be held liable under the new rules for 


) 


MADRAS NAMBUDRI ACT TxxVoF 1933)",’ 

S 23 —Scope and etfe t of— Suet for partition by mem 
her of A’ambudn tllcm — Snerance of status— I / effected 
— Right of member to dispose of interest by will or 
ct he rinse 

S 23 of the Madras Nambudri Act gives an unqoa- 


vitiated the trial and conviction (Lairhmana Rao, J ) I fhe member'which 0 

SUBIHYYAtr • 


* iry con- 

until the 
luted by 

mure cannot ok a vesieu right in 
n be transmitted by him either by 


12 RM 369 ( 


part of an individual of intention not to be gmerned 


by filing a «uit for partition, there is a division or status, 
and. so to 'peak, a division of title and a proprietary 


public policy affecting 


—Competency See GOVERNMENT OF INDIA ACT 
(1935) S 224(2). 60 LW 799. 


within tarwad— Tar 
Tavathis wuhin — If 
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MADRAS PREVENTION OP ADULTERATION 
ACT (1918), S. 5. 

lion under the section. It cannot be said that ghee is 
so! 1 to the customers, because the price of the ghee is 
necessartl} included in the price of the meal. (faith. 
MJU Aw, J.) PUBLIC PROSECUTOR V. NARAYANA 
AyyaR. BO L W 790 = 

1939 M TP N 3223(1). 

S S (1) (ty-O/ftnte- 

be below standard 0 f purify ■ 

at to 111 being luff ills', milk t ■ ■ 

cn ground tilt it u as told at buffato’s milk — Suit it 

hhty 

The accrued was convicted of an offence nnder S 
(1) (if) of the Madras Prevention of Adulteration 
on a charge of having so’d milk befow the standard 


MADRAS SUPPRESSION OF IMMORAL 
TRAFFIC ACT U930). S 6. 
not therefore be sustained. ( Lakshmana Rao, J .) 
Delhi bather v. Corporation of Madras. 

1939 M W N. 3221 (Z). 
MADRAS PROHIBITION ACT (X OF 1937), 
S 4 (1) (a ) and (g)~ Sefarafe tint meet — Legality. 
Separate sentences are not called for in the case of a 
-*-■> .t 0 ff snC es nnder snb els. (a) and (g) 
• Madras Prohibition Act. (Lalsh- 


j miner in slit vi iegrouju/ig vi eoiining t/magt — s oueui 
I of f reprut or and cf Rezenne Divisional Officer , 


labiO i= 1 juM sv h n 4 - 4 vn ««r 4.0,1 — 
AIR 1939 Mad 331 - (1939) 1 11U 266^ 

S B (1) (d) — Scope — Sale of sweetmeats " ia/oor * 

—No standi’ d ot purity or composition prescribed by 
Government — Conviction for offence— Sustainability 
Where an article of food is not one of the attlcles in 
respect of which the Government hate prescribed 
standards of purity or determined the normal constituents 
thereof, there is no room aflorded for rai-ing a pre'ump 
tion that th“ article of food is not genome or is in 
junous. It is not therefore right to convict a man for a 
breach of the Adulteration Law when there is no law or 


tion of Adulteration Act so long as the Government have 
net laid down any standard in respect of the same 
(f-andrang Rotv, J) AMP, I IYER hire. 

181 1 C 61=11 RM 7G8-40 Ct LJ 
1939MWN 239 = 49 L W 
AIR 1939 Mad 375= (1939) 1 M.L J 

S 5 (1) (d) and Proviso (li )— Scope ana 

effect — Sale of butter in sealed tins at purchased from 
Butter company— Extra mots’ure getting admixed in 
process of manufacture — Conviction for sale of butter 
containing water— Sustainability 

The petitioner, who was the proprietor of an oilman 
stores offered for sale batter m sealed tins m the state it 
was purchased by him from Lord’s Baiter Company, 
He was charged and convicted under S 5 (1) !</) of the 


tore of the butter. 

fl el t, that in view of proviso (r«) to S 5 
no offence could be deemed to have been 
such a case, and the conviction of the pet 

Y.D 1939—52 


and the appointment is therefore invalid. ( IVadsuorth , 
/) MOHONA PONDA V RAGHUNAnHA DAS. 

50 L.W 294= 1939 M W N 839 = 
AIR 1939 Mad 888= (1939) 2 M L J 312. ' 
MADRAS PROPRIETARY VILLAGE SERVICE 
ACT (II OP 18941. S 16— Dismissal ot ullage officer 
eontteied of offence mentioned in S. 10(1) (#) by Sub- 
Collector— No notice given — Dismissal eon firmed by 
District Collector and Board of Rnenue— Suit to 
declare order of dismissal illegal and tend — Jurisdic- 
tion of Civil Court. 

Under S. 16 of Madras Act II of 1894, in tbeca'e of 
vithin S 10(1) (0 of the Act, it is 
ivided that any inquiry should be 
hould be given notice Wheie an 
a village karnam, who has been 
». .... ,ui ice of the kind mentioned in f> 10 
(0 ( t ), pa«sed by a Sub Collector, has been confirmed by 
the District Collector and by the Board of Revenue, 


I important and so serious that it renders the order of 
1 dismissal a nullity Omi'sion to give notice to the effeer 
j or to hear him before the order of dismissal is pa«ed 
I cannot be held to be such a defect or lacuna, in the 
I absence of any provision in the Act for such notice or 
j inquiry ( Pandrang Row and Abdur Rahman. //.) 


I — Grounds— Inmate of brothel — Liability as su-b. 
j The fact that a person is an inmate of a brotbet does 
1 not warrant his or her conviction under S. 5 (l)cf the 


> 
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MADRAS SURVEY AND BOUNDARIES ACT 
(VIII OF 19^-J 1 S3 11 and 12— Surrey of estate— • 
Surrey c filar laying dawn bjutida’y—lVa dtrfure by 
any one — Subtetfu ft survey— Potter to alter boundary 
laid down a t former survey 

Where a survey of ai estate is undertaken and con* 
pleieiaod no dispute has been rai«ed by rhe Government 
or any one el e as to the boundary as laid down by its 
own officer, the survej officer is Ixundat 
new survey to adhere to the boundary laid 
forn er survey The G veinmet t whose off 
down the boundary at the former survey is not enlHJeo, , 
extept on the ground of clange of ownership at a 
Jatersurtey to alter that boundary (St dt r t /), 

Maharajah of Pmtapuram v SerjrrTAPv or , 

STATE FOR INOIA lfltO UWN 431*= I 

AIR 1939 Mad E81 «* (1«SBJ 2 M L J 90 

S 13 —8"'<fen of proof— Suit tout a id/ feet 

Don of Sunty Officer-— Ouut 

In a suit for mod G a lion of thedcci Ion of the Survey 
Officer undei S 13 of ihe Survey and Boundaries Act 
the plaintiff who challenges the order of the Survey 
Officer must prove I y sat factory evidence t“ 
of the survey none or landmark Inal liny 
owing to lap e of lime is no ground for up 
contention on no reliabl* evidence (Vatada 
Abdur fit An in JJ ) NEVUGAN CltmiAR ■■ 

PAR OF SiVACAhCA 1939 M W N 811 

— S 13— Suit under containing prayer for po *cs 

slon -Court lee See COURT FeIS ACT (AS AMENDED 
IN MADRAS), S 7 (ip) (e) AND (a) 

1939 M WN 811 | 

MAHOMEDAN LAW 
App lcabllity 
Co hefrs 
Divorce 

Dower j 

Family arrangement 

GUt 

Marriage 

Minor 

Religious office 
S recession 
Wakl 
Will 

■ Applicability — Cutehl Memon — lt'i// by — Lav 

applicable — Witt already executed — fJtltUon to alter by 
inter any provision for cancellation of Pirlieul >' 

- n.-rt ,„e l , txcitor — ft t r And 


declaration 


MAHOMEDAN LAW. 

be cancelled (Leu A C J and ATunAi Raman,/} 
ABDUL HaMEED v MaHOHEP YOONUS 

60 LW 761 = 1939 MWN 116 0(2) 

~ ' Applicability — Jfeanbe es eluded by agreement 

of partus 

The personal law of succession of a Mahotnedan 


AIB 1939 Sind 107 

Applicability — Mahometan — fats migrating from 

Punjab to smd— Law ol Succession— Lusiotnary law or 
Mai omedan Law See CUSTOM (Punjab)— APPMCa 
BILIIV 1LE 1939 Kar 476 

■ Co heirs— Nature of right and interests — Ahmet 
of undivided share from out eo heir— Rights ff at 
a gaunt ether eo hart — Liability to creditor of estate — 
fa ration suit— tarn ties 

The nature of ihe tenure of the heir of a deceased 


estate inio the hands of a A*/a fide purcha'er for value 
to whom it ha» Lx. to alrenattrt by his heir-at law As 
against the other huts the claim of the bona fide pur 
I cha er to haw hi* -hare in the patmular plot a-stgned 
to him 1< not ab olute, fur is subject to the rights and 
equmes of the other co owners or tenants in common A 
to owner or a tenant in common can always file a suit 
for partition and have his share defined and defuered to 
him The Court in effecting a partmon Is bound to 
admit all the equities eu t ng between »he partita and 


aligning to Ihe «r ngdotr the part which he has wasted 
Ordinarily it wouJd be ;usr and proper to allocate pro 
perties which have been alienated t • the shares of the 
a lien ora Bill where it is not practicable or equitable, 
the Court is not bounf to a lot those propert es but 
might a !o! any other prrperlte.- and the ahenftd only 
right is to have recourse to ihe properties so allotted It 
may be that the substituted property or security may 
alienee of an un- 
m non in a «pecific 
try incident of the 
the adjustment of 
legal rights of the 
ton of the suit for 
equitable light" of 
who derived title from the n pendente life. The 
. * an actual division of all the 

oparrener a charge over the 
ly difference in favour of the 
rge imposed on the shares of 
enees pendente hfe <Venk ta 
OON RiBl v ABnt'L v\ aHab 
0 778 = 1939 M WN 346= 
A I E 1939 Mad 306 


is necessary as long as the intention of the j v* 
k ®nil u mil A ( utebi Memon I ?? r ' 0 ,s 


444) that the letter and the telegram could not be 
, — » * for 

talor 

■ lent 

tea to probate along wim lue win u ii.j v uu ted a 
definite decision hy the le^tator that the provisions which 
he bad made in his wiUwlth regard to school fees should 


I - - Co hrt rs — Repre rentafue capacity— Some heirs— 

i If can represent entire estate or other Petrs— Suet bf or 
agnnst some only of the kart to recover debt due to of by 
the deceased— Partus to and frame of 

Under the Mahoroedan Law each hetr Inherits a 
separale and d stmet share , (he theory of repre enta 
lion is unknown to the Mabomedan Law, in other words, 
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MAHOMETAN LAW. 
one beir does not represent the other heirs Fach of the 
several heirs in possession of the assets of the deceased 
is to the extent to which he is In possession, a legal 
representative of the deceased person, and no one of 
them represents the entire assets or estate of the deceas- 
ed. Trie special rule as to representation by managers 
of joint Hindu families cannot be applied to a case 
where a creditor of a deceased Mahomedan seeks to 
recover his debts fiomsome of the heirs only of the 
deceased. A creditor of a deceased Jfahomedan insti- 
tuting a suit against some of the heirs of the deceased 
in possession of his property to recover his debt, can 
succeed only to the extent of the share or shares of the 
debtor's heirs who are parlies to the action. Since, 
having regard totheunity of title andonity of interest 
of the entire body of burs, some of them cannot »nr» 
sent the others, a suit by some heirs only to 
debt due to the estate of the deceased i« defi 
the ground of absence of title or lack of iepre 
in (be heirs who sue Such a suit essentially tmi i t be 
on behalf of the entire body of heirs and must conform 
to the requirement* of law The law will not enable 
different shat trs to institute different actions on that 
debt in proportion to their respec'ive interests in the 
estate of the deceased In an action to recover a debt 
due 10 the estate of a deceased Mahomedan, the claim- 
ants muM in the fir*t instance represent the totality of 
the estate of the deceased ardthe interest o/hn, heirs 
(ItWia and WdUOodcW, f/1 V ihRHAPft appa v 
SHEKtBil lLE '3939 Mad 232= , 

182 I C 539 = 12 RB 15-41 Bom LB 219 = 
AIR 1939 Bom 168 

■ ■ -Divorct — Talak — Ifhe" takes effect 

If an acknowledgment of lalah is made by the bus ' 
band, the divorce will lake effect 
upon whirh the acknowledgment i> 
and Conga Nath, J.) ASM AT ■ 

UNN1SSA 181 I 0 

1939 A.WR (HCJ 493 " lao9 A L J but- 
A.IB 1939 All 592 

■ — Dmvtr — Decree (or— If malts a charge against 
the husband's estate 

A decree for dower obtained by a widow of a Maho- 
med an against the other heirs even though it may be 

a ch. 

Rad, ■ ■ " ■ - 


W ■ 
whol 

may be treated as a sale and a registtred instrument 
"SHAR 

542= I 
313 

Dower — Possession of widow in tseu of — Consent 

of Husband or httrs— Necessity 

If a Mahomedan widow entitled to dower has not 
obtained possession lawfully, that is, by contract with 
her husband, by his putting her into possession or by her ! 
b-ing allowed with the Consent of the htirs on his death 
to take possession in lieu of dower and thus to obtain a 
hen for h«rdower,she cannot obtain that lien by taking I 
possession adverely to the other heirs of property to the 


MAHOMEDAN LAW. 

Dower — Right to— Amount of dower — ffusbarufs 
means — If rtln ant. 

The wife is entitled to recover the whole of the dower 
fixed, however large it may be, from her husband’s 
estate w ithout reference to his circumstances at the time 
of marriage or the value of his estate at his death. 2 
All 573, relied on (M}a Bu Offg, C.J. and Maekttey, 
/.) F.b Rahim «• Fatima Bibi 

(1939) Bang L.R 383 = 179 IC 477 = 
11 RR 321 = A.I R 1930 Bang, 28. 
Dower — Right to — Marriage disseised by a post . 

Under Mahomedan Law, even if a divorce is brought 
about by the operation of law on the apostasy of the 
wife, she is entitled to the whole dower if consummation 


'1939 Rang. L. R 383 = 179 I C 477=11 R R. 321 « 
AIR 1939 Rang 28. 

■ — Dower — Widow's hen. 

The Mahometan Law would entitle a widow to hold 
the property until her dower debt is pi id, only if she 
has lawfully and without force obtained pos-es'ion of 
the same Such possesion must initially be obtained by 
the widow on the ground of her claim for her dower 
debt, and it would be in litu of her do»er where the 
dower contract pros ides it or she has been pot into such 
possession by her husband in his lifetime or by his 
heirs after his death ( Suihdeonaram J ) MST. SARDAK 
Begum v . mohalwi abdul ahmad 

1939 MLR. 192 (CUT.). 


on 

all 

11, 

jj.j * J *““““* J82I GSOlfg)- 12R A*38 — 

1939 AL J. 642 = 1839 AWE OIC )889 = 
A I R 1939 All 318. 

— Family arrangement— Transfer to female— 

Limits t estate— Validity. 


12 KB 168 = 20 Pat LT. 323 = 
AIR. 1939 Fat. 406. 

Gift — Dehiery of f stsesston— Evidence— Donee 

entering into transaction of safe of land gifted la him — 
Sufficiency. 

The transactions of sate by donee of land gifted 
to him are rot acts of possession although they are acts 
by which idle to the properly wasas-ertrd within the 
meaning of S 13. Evidence Act. If the evidence is 
dear that no possession was given, the mt re fact that 
the donees entered rnto this transaction would not be 
sufficient to establish the possession which 11 was neces- 
sary for them to establish in order to prove a compfe*ed 
transaction But these transactions m«y be taken into 
J ‘ ’ ill the circumstances of the case as 
proving or he'pmg to establish the 
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MAHOMEDAN LAW 

• ■ Gift— Delivery of possession — Gift by father to 
daughter— Declaration of possession— Sufficiency for 
validity of gift 

In the case of a gift by a Mahon edan to his daughter, 
it is not necessary that the donor should physically depart 
from the premises with all his goods and chattels and the 
donee should then foimally enter into posse «ion A 
declaration of poS'e ‘ion given to the daughter would be 
sufficient to give po«es«ion at any rate of the hou«e in 
which lived the family consisting of the doror and the 
donee (James and Rowland, JJ ) MT NAUIOZI v 
NaJAF AL! bit All 181 1 c £08= GBR 63- 

12 RP 0 . 0r -ATt» ,n-OT>-. OO, 
" * —Gift— Deltr try of 
Father at d d aught r h tn 
posed to be delivered— l ett 
daughter— Sufficiency 

When a person is present on the premi*es proposed to 
be delivered to him a declaration of the jei'on pie 
viously possessed puts him into possession This pnnciple 


—Gift — Delnery of poiscmon — Proof— Uintah 
1 1 died— Value of 

W here a deed of gift us If recites that the donor 
has g'ven op possession of all his 
donee such a ncital is bind ng on tt ■ 
donor (Dms J C and Tyabp 
Khatonp Secfttary of STATE 

I Lit (1939) Knr S48-179 IC 252- 
11 RS 124-AIR 1939 Sind 9 
- — — Gtfl — Essentials for tahdity— Assignment of 
tnsurat ee policies — Gtfl if co nplete 

It is essential for the validity of a gift that there 
should be a declaration of the gift b> the donor an ex 
press or implied acceptance by the donee or on behalf o! 
the donee and a delivery of possession of the subject of 
gift by the donor to the donee W here certain insurance 
polices are assigned by a husband to a wife there is a 


l_i j |a;jiuij^ui it « i suiai as Au ate Lin pi eu 


- ■ Gift — Hi ba 1 1! ewaz — Consideration not paid but 

promised — Vah hty 

The consideration for the fftba bil ewaz must be 
actually paid and there must be a bona fide intention on 
the part of the donor to divest himself in praesen i of 


—Gift — I/i is btl izvas — Presumption of xalid 

Alba 

Whenever a transaction is relied upo 
hiba bil iwaz it necessarily includes the i 

It is a hiba valid according to Mah * 

(Dsvis JC and Tyabp f) SARIMK KhaTUN v 
Secretary op State ILR (1939) Ear 318 = 
179 1 C 252=- 11 R S 124 “AIR 1939 Sind 9 


MAHOMEDAN LAW 

Gift— Validity — Delnery of possession— Pieces 

sity—Gi/t by Sunni Bohns widow to daughter's ton— 
Donee minor hung m the property gifted along with 
kts mother and donor — parent r of donee altie — Gift not 
accomfamed by actual delivery of possession nor rehit 
qusshment of control by donor — Rental in gift deed at 
to delnery of possession — Sufficiency 

The vahdiiy of a gift made by a Sanm Bohra Maho- 
metan widow has to be determined bythe Mahomedani 
though as lo the questions of succession and inheritance 
the Hindu Law will apply The rule of Mahomedan 
Law that the gift should be accompanied by delivery of 


of control by the donor is effected the gift is not valid 
T he fact that the donee is the daughter’s *on of the 
donor (his grandmother) and that he is a minor living 
with his mother and grandmother in the hous* gifted 
- “ when the donor 

•ath, and when 
nti being alive 
nor the recital 
ed can do away 
s«ion The gift 

is wiereiore mumipieie and void in law (Bro mficld 
and Maciltn, JJ) NURBAt v ASHRAM MAHOMED 
41 Bom LR 825 = AlJt 1939 Bom 449 
■■ Gift— Validity— Gif t by true o-oncr of property 

n by donor 
which is in 
e valid under 
■ loes all that 

I he or she can to perfect the contemplated gift and to 
enable the donees ro acquire possession of the property 
( Hemet mi Verma JJ) MAQBUL HUSAIN v ZaINUL 
NISaBibi 182 I C 742= 12 R A 37*= 

1939 A W R (H C) 256-1939 A LJ 235 = 
AIR 1939 All 435 

Marriage— Ante nuptial agreement -Provision 

for maintenance in case of disagreement — Validity 
[ An agreement by a Mahomedan husband at the time 
of marriage providing for payment of maintenance to 
the wife in the evrnt of disagreement, is not against 
//) ABBAS 

C WJS 1059 
> Christianity — 

to chnttiamty 
(, Ben net and 
■ ' MA BEGAM 

39ALJ 65= 

iyay awe (h c ) 76 

Marriage— Dissolution — Accusal ion of adultery 

— Principle of retraction — heir action in deposition 
The purpose behind the principle of retraction is to 
give the husband a locus pint tent me before the mar 
J ed The object is to re estabii'n cordial 
tween husband and wife The retraction, 
be bona fide and not a mere device for 
t for dissolution of marriage If there* 
ind states in the written statement that 
the accusations of adultery made by him were m«.de in 
- i 1 * - - ■ f 3 i~ false he is 

■ , i lesame the 

i Again If 

«ven if the 

accusations made by him are found to be true be 
withdraws them unconditionally the retraction can be of 
I no help to him because if the accusation is true there is 
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MAHOMEDAN LAW. 

nocau'eof action for the salt. A retraction in the 
deposition cannot be availed of because tt is made after 
the com me icemen? of the hearing of the suit, 

/.) Shausasnessa Khvujn p. Mir abdul 
Manner. 70 C L J. 289 


motive of conversion is genome or a device to have the 
marriage dissolved f Abdul Qjfaom, C.J and IPaitr, 
/) Gul Mahomed v. Ahmad Bibi. 

41PLRJ and K 1. 
• Marriage — Op'ion of puberty, exercise of— Point 
of time — Knowledge of marnage— Onus — Endenet Act, 

S. 106. 


that she has the power to repudiate the marriage As 

the fact that a wotj"" (■«»•■ »•■*■• *»/ fc*' tumiw 

or of her right 

particular time, mo 

the burden of provi 

Evidence Act, be o 

Husain p. amir 

Ma m age— 

Consent of bride— 

Under the Mahomedati Law marriage u a contract, 
and a marnage celebrated against the wi-hes of an 
adult bride and under compulsion cannot be regarded as 
valid. The consent of an adult virgin is essential for 
the validity of her marriage among the Shag sect of 
Sonm Mabomedans ( Lokur , J ) SaYad MOHIUDDIN 
p. Khatijabi. 41 Bom L R 1020 = 

A LR 1939 Bom 489 
■ Marriage— Validity — Minor g, r l given in mar • 

nage by father— Right to annul marnage. 

Under Mahomedan Law, the father of a minor girl is 
competent to give her in marriage and that marriage is 
irrevocable and cannot be annulled by the girl on attain 
mg puberty, when no fraud or dishonesty on the part of 
the father is shown to exi*t (About Qayoom, C J and 
IVaitr, J ) ZaNa ElBt v AziZ MlR 

ilPLRJ &K 99 

-Marriage — Suit for dissolution of marriage on 

ground of impotency— Limitauon See Limitation 
ACT, S 23 AIR 1939 Lah 454 

— Marnage — Validity — Second marriage by 
Indian Christian after conversion to Mahomedamsm — 
Devolution of his property. 

A Christian domiciled in India can, after his conver 
sion to Mahomedamsm, contract a valid marriage with 
a Mahomedan wife, even though the first one with the 
Christian wife subsists. There is nothing either in Act 
XV of 1872 or in the Indian Divorce Act which would 
expressly invalidate this marriage On his death as a 
Mahomedan, his property would devolve in accordance 
with (he Mahomedan Law. Neither the Caste Disabi 
lities Removal Act nor S. 37 of the Civil Courts Act 

1 ... . 1 1 - J ( f lender ran 

n Chandra 
CLJ 338 = 
12 R C 126 = 
939 Cal. 417 

Minor — Guardian de facto — Posners of —Mort- 
gage with personal 'Otenant to pay otf decree on mortgage 
executed by such guardian— Validity against minor— 
Contract Act, S C3 — Specific Relief Act, S. 41 — A felt- 
(ability. 


MAHOMEDAN LAW. 

No decree can be passed on the strength of a mortgage 
of a Mahomedan minor’s property executed by the 
mother of the minor as de facto guardian. A de faito 
guardian of a Mahomedan minor cannot bind the minor 
or hi* estate w ith a personal debt unless it can be brought 

_j._ t — . r — ■- — t — the wants of the 

minor, the law 
of the minor’s 
■r than the legal 

guardian l’he mother or other relative looking after 
the child has legal right to supply the child’s personal 
wants and presumably for that purpose can pledge the 
child’s personal credit But a borrowing on the personal 
credit of the minor to clear o3 a deciee on a mortgage 
executed by the de facto guardian herself on behalf of 
the minor cannot be deemed to an act arising from the 

— -* * a borrowing cannot bind 

if the Contract Act does not 
le Specific Relief Act apply, 
juuiuuMu.im.uiinuiii,i«tio surrender the benefit, 
becau'e a minor whose property has been made subject 


— - Minor— Mayor members carrying on business 
otter father's death — Debts incurred by— Liability 
of minor member — Utilisation of minor's assets sn 
business — Minor maintained out of income of busmen — 
Effect— If males minor a partner in bnstne<s. 

The principles applicable to a joint family business 
conducted by the manager of a joint Ifmdu family are 
not applicable to a business carried on by the major 
sons of a Mahomedan trader after his death, and the 
question whether the business so carried on by them is 
ihe same as their father’s or not can make no difference 
in the deternunaiion of the question of the liability of 
minor sons for debts incurred in connection with such 
business If the major members of a Mahomedan 
family make profits by carrying on a business utilising 
(herein the share of a minor member in the common 
assets.it is open 10 the minor to claim a share in the 
profits thus made, but (he managers of such a business 
in a Mahomedan family have no light to impose any 
liability on the minor members of the family. Neither 
under the Mahomedan Law nor on general principles 
defining the relations belween a guardian and a ward, 
has a guardian as such any power to carry on business on 
behalf of his ward, especially if the bu«lne»s is one 
which may involve the minor’s estate in speculation or 
lo-s The minor’s option to claim a share in the profits 
made by his guardian by the u«e of his assets rests on 
ihe principle defining the liabilities of trustees, execu- 
tors. executors de son tort and de facto guardians. 
Even if the minor has no independent means of his own, 
the mere fact that the major sons feed their minor 
brother or support him from out of the income of their 
business will not make him a partner in their business 
nor make him liable for us debts. But when the major 
brothers have been constituted managers on behatf of 
(heir minor brother of considerable properties under a 
settlement deed of their father, the minor must be taken 
to have been maintained out of bis own resources, 
though in fact the income of Ihe bus ness may hare been 
used for that purpose. That would make no d 
In law, when the income from the minors 
more than sufficient to meet his . 
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chartar and Pandrang Rom JJ ) AH AM ED IBRAHIM 
SAHIB v MEYYaPPa Chetjmr 1939 M WN 976 
■“—Mosque— Muttawalli— Office of— II can be held 
by society registered under Societies Registration Act 
See Societies Registration act, S 20 

50 L W 734. | 

■ ■ Religious office— Succession — Right of females— 

Asian— Mujavarship — Woman— If can hold 
A religious office can be held by a woman under the 
Mahomed an Law, unless there are dunes of a religious 
nature attached to the offi e which she cannot perform 
In person or by deputy Where the duties of Mniaxaar 
consist of reading the Fatiba, offering prayers and 
incense and looking after the general management of a 
shrine or Altai female suc'ession is not barred, and a 
female is entitled to succeed to the Mujaiarkt land 
(Lokur, J ) IIUSAINRI V Sayaii KHAIRUDDIN 

41 Bom LR 876- A IE 1D39 Bom 487 
— Succession — Daughter!' claim — Defeating of — 

Grounds 

Where the daughters of a deceased Mahomedan claim 
possession according to their shares over the property left 
by their father such a claim cannot be defea ed except 
by reason of some act of the ‘ k * 1 ** 

daughters or some act of the dai 


MAHOMEDAN LAW 

HANUM V ATTORNEY GENERAL PALESTINE 

1939 AO 508“ 18310 101 = 12 EP 47“ 
A LB 1939 P.C 185 (P 0 ) 

Waif — Constitution of— Use of term viakf, if 

necessary— Dedication, tfse essary. 

In order to constitute a Wakf it is not nec*ssary that 
the term ‘wakf’ should be used Nor Is it necessary 
that there should be an express dedication of 
the property to the ownership of god (Zia-uDHasan 
ant Radha Krishna Snvastava, JJ ) HAIDER IlUSAlN 
v SUDAMA PRASAD 184 10 127 = 

12 RO 85=1939 OWN 858 = 
1939 0 A 703-1939 AWE (OO) 1B2 = 
1939 0 LB 684 

Wahl — Creation — Deed failing in great part as 

wikfnama — If can be upheld as valid testamentary dn 
petition 

A wakf can be made by will There is no reason why, 
because a deed carnot operale as regards some properly 
as wakfnama it should not operate as regards that pro 
perty asanill within the limits of the testamentary 
capacity of the settlor or testator Therefore the ques 
tion whether a deed failing in great part as a wakfnama 
ran be held ,, , ml rf »» «■" i , ^ ,«« i h* 


1939 ALJ 642 = 193 ** «’ __ * ’ . 1 ' ‘ 

Waff— Creation of—Eitdenee—PIea of undue 

influence — Onus 

Where a document creating a waqf executed by a 
deceased person is challenged by one claiming under 
him on the ground of its having been brought about 
by undue influence the onus is on the person challenging 
to prove that ihe document was signed under the undue 
influence of the opposite parly or Others acting on 
behalf of the Mahomedan community (ford Porter) 
Mahbub Singh v Abdul Aziz khan 

ILE (1939 Ear 64(PC) = 43CWN 252 = 
1938 ALJ 1223 - 5 B R 157 = 1939 M W N 15 = 
1939 PWN 67 = 41 Bom LE 668 = 
1938 AWE (PC) 206 = 1938 OWN 1216 = 
1938 OLK 490=1781 0 386 = 
A IE 1939 PC 8 (PC) 
~Waff —Creation of — Muslim grave vnthin 
private enclosure of Hindu — No proof of chadar, urs 
etc — Character of property 

Where It is found that a grave of a Muslim is situat- 
ed in the midst of a private enclosure belonging to a 
Hindu and where the claim of the Mahometans to Ihe 
performance of urs and offering oF chadar have not been 
- * *■ 1 ' mere fact of 

• * . of the land 

■ ■ character of 

Vtrma JJ) 

* BA 636 = 

: \ . ALJ 116= 

.■ : 1939 A 219 

sely to it can be brought by a beneficiary Bat It is 
only in spe tal circum stances that a beneficiary and not 
the mutwalli is the proper plaintiff by whom oever 
brought the right a serted by a suit brought to recover 
for the wakf property held adversely to it is the right of 
the wakf itself and it i$ averted on behalf oF all inte 
rests therein whether present or fulure absolute of con 
tin gent {Sir George Ranim) SAADAT KAMEL 


— ... Wakf— Dedication — Proof —Lone user 

Dedication may be established by user for a long 
time Where on a portion of a village sbamilat a 
khanka was allowed to be built, a number of people to 
be buried and a ba'adart built for n*e in connection 
with the khanka and kot has constructed for the con 
vemence of travellers and other worshippers of the 
shrine without objection by the proprietary body. 


'■ — Succession— Nephew 
If a Mahomedan dies leaving a daughter and nephews, 
the nephews succeed, if they succeed at all merely as 
residuaries {Skimp j) Ismail v Rashid 

41 PL E 672*= A IB 1939 Lah 625 

— Succession — Sunni Mahometan— Amount sit 

Provident Fund— Right of luccetiion to — 1( belongs to 
nominee solely or to all the heirt 

Provident fund moneys are the property of a deceased 
employee and pass on his death to his hens whoever be 
nom nated by mm for the purpose of receiving the 
moneys from the fund and for giving a full and sufficient 
quittance to the fund Hence the moneys standing to 
the credit of a deceased Sunn t Mahomedan in the Pro 
vident Fund at the lime of his death are part of hi« 
estate and subject to the personal law of succession of 
the deceased as a Sunni Mahomedan (Davis J C 
and Tyabit, J) MT LATIFANBaI v MT SaKINA- 
Bai 18110 770 = 11 ES 240 = 

AIB 1939 Sind 107 

Wakf See alto MUSSALMAN Wakf ACT. 

— Waif— Beneficiaries— fight to me 

Wakfs ate made of very different kinds of property 
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Held that all these facts, taken together, were clear 
proof of ded.cal ion. (Tei CkanJ, J.) GHUUM MOHY 
Ud-Din V Mahaumau Din. 41PLR 283 = 

A.I R. 1939 Lah 313 

1 ■fW— //«n treated. 

A wakf can be created by oral declaration and dedica 
tion But where wakf is made by deed the provisi ms of 
S. l7(l)(*)and S. 49. Regi-tration Act, mast be en 
forced (Mu Bu and Mostly, JJ ) Daw Ein v. Daw 
Chan Th a. A I B. 1939 Bang 365 

■ ll’akf — yutawal/i — Afp -intment of — Old' let 

Judge ai ta ti — Ponte of to appoint in lummiry proiet 
ding — Power to appoint Deputy Mutowath or to decide 
right to entered at Mutawalli under dud of wakt — 
Procedure. 

Mahomfrirn Ian 


MAH OWED AN LAW. 

Under the Mahomedan Law the property dedicated 
mu'.t be of a reasonably permanent character. Above 
all the waqif must be the owner of the property Other- 
wise he has no permanent control over that property 
and its dedication will be invalid Hence a Mahomedan 
widow who is in possession of her husband's property in 
lieu of dower has no right to dedicate that propeity. In- 
vestments in Government securities and shares m com 
panies yield a regular income which can be expended on 
the maintenance of the oh;ects of (be waqf But if on the 
other hand, a sum of money Itself is dedicated and it is 
10 be spent on the maintenance of Ihe objects of the 
waqf it will be exhausted before long and it cannot be 
said that the propeity dedicated is of a reasonably per- 
manent chiracter as required by law. Where a widow 
in po-sesiion in lieu of dower dedicates the property to a 


under the deed of wak 
Judge as a principal Civ 
has, by virtue of his poi . ■ 

appointing Mutawallis 

has no piwer in a summary pro-reding to appoint 
another AlutawalU in place of one who w in oihte Thar 
can only be done in a suit in*titnt*d either under S 92 
C. P. Code or under the Religious Endowments Act 
Appointments in *umm.ry proceedings not being 
appealable, should be made ■ nty in cases of emergen y 
and must be subject to the result of any suit. Ihe 
District Judge has however, no jurisdiction to decide, in 
a summary proceeding, the question whether under a 
wakf deed of the founder a pmicular candidate is emit 
led to sa.ceed a* Mutawalli in succes-ion to the last 
Mutawalli. bu h question can only be de.lded in a ] 

, —-•»—»•« • — — *"• Judge 

andidate 

. r a wakf 

' /) BiBl 

Zuhra v Bibi H*b bunnissa 

18 Pat 417 «* 1939 P W N. 723 = 20 P L T 863 
— IV, iqf— Shiah Lew — Entoymentof entire usufruct 
of waff Property ex'lutively re trved to -••••! * ... - 
lifetime— Right! of relation! to commer - * • •• 


AIR 1039 Sind.' 22 

Wakf— Tram ferei. if duty or mul 0 . 1 th 

When a wakf is made, the right of the wakif is 
extinguished and Ihe owner hip is transferrer) to the 
Almighty. The transferee is iherefore ihe deity and 
not ihe mutwalli who is meiely a manager (Mya Bu 
and Mostly, JJ.) DAW ClN H DlW CHAN 1 HA 

AIR. 1939 Rang 365 
■ "* Waff— Validity— Ccnd ti eiss—tVid. tr in poi.ei- 
non in heu of dower— tf tan dedicate— Deduction of 

money if and token recegnifd — Suit by residuaries— 

liability to eontnlute toward i dower debt. 


■ Hamsun- 

A 322 
LJ 138 a 

isos A. W iv. via ci ; io* —A i.ii a»39 A 319. 

Wakf— Validity — Creation by one in ember raised 

cireumifan-et 

A wakf created by a Mahomedan in embarrassed 
circumstances is not on that ground a void transaction. 
[Thom, C / and Conga Nath. J ) ZAMIR AHMAD v, 
Qamar UN NlSA 1939 A w R (II C ) 800 - 

, 1939 A L j. 1069. 

Waif— Validity if affected by subtefuent conduct 

of hurt in parcelling out the usahf property among 
lArmtehet 

The validity of a deed of wakf is not affected by a 
-obsequent arrangement by the heirs of the wakif by 
whith the wakil's estate including the wakf property is 
parcelled out among them. (Thom, C. J. and Congo 
Nath, J.) ZaMIR AHMAD n Qamar-un NlSA. 

19J9 A W R (H 0.) 800- 1939 A L.J 1069. 

Wakf — Validity — Invalidity in part—Jf render 1 

whole 1 ‘iVihd. 

A wAfnama mav be valid as recards some property 
i . ■ . « v . ■ i * the 


properties 
■ ■ not re* 

■ perty, the 

e wakf as 
is bad by 
« ■ ■ t therein. 

> Hussein 

■ Bind 322. 
' ' ‘eit by let • 

mutwalli — hf/et t on validity Of woht 
It is one of the essen'ialv of the validity of a wakf 
that the settlor as «u.h mu\t not reserve for himself any 
interest in ihe wakf If he reserves «uch interest the 
wakf is void Whether a wakfnama is or is not valid 
by reason of a reservation by ihe settlor of an interest 
to himself in ihe dedicated property drpends upon the 
words of the deed U-elf and a breach by the mutwalli 
or trustees of the trust does not render the trust invalid. 
If the settlor reserves an in*ere,t in the dedicated pro- 
ipeniesnot to himself as senior but to himself as mat* 
[vtalll, his remuneration as mutwalli roust be cocsidered 
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in relation to the value of the dedicated properties and 
not absolutely or in relation to needs or expenses of an 


of the dedicated properties or is far in excess of his ! 
remuneration as mutwalh the wakf IS invalid ( Dans 
C J and Weston /) ABDUL HUSSEIN MOOSAJI v 
SUGRABAI A IE 1939 Sind 322 

■ - ‘ Wakf — Validity— “Rule against perpetuity— 

Special rule from generation to generation — Effect \ 
of 

A wakf Is not governed by rules aga nst perpetuity, 
and succe sive future life interests in favour of unborn I 
persons are val d by the Mahomedan law of wakf The 
special rule from generation to generation has no ex 
ceptlonal effect to make the particular descendant whose 
interest accrues thereunder take by purchase and not by , 
limitation ( Sir George A an tin ) SaaDAT KameL | 
Hanum v Attorney General Palestine 

1939A 0 G08-183IC 101=12RPC 47 = 
AIR 1939 P 0 185(PC) 

1 - Wakf — Validity— It atf in respect of undivided 

property 

Under the Hanafi Law there can be a val d wakf in 


I MALABAR LAW 

MALABAR COMPENSATION FOE TENANTS 
l IMPROVEMENTS ACT (I OF 1900) S 19 —Scope 
'—Agreement by tenant to pay Ian Hard full 
trees ipontaneom/y grown cut by h m — 

of the Malabar Compensation for Tenants* 
Improvements Act merely prevents a tenant from enter 
mg into a contract which takes away or limits his right 
to n ake improvements and on the termination of the 
tenancy to claim compensation for them in accordance 
with the Act The sect on does not preclude a landlord 
and tenant from agreeing that the tenant shall pay full 
compensation when he fells trees spontaneously grown 
during the tenancy and the felling does not constitute 
an improvement to the holding ( Leach C J and 
Somayya /) SREEDEVi v kURIKKAL 

ILR (1939) Mad 995 = 50 LW 418 = 
2939 MWN 890-AIR 1939 Mad 934 = 
(1939) 2 ML J 680 
MALABAR LAW — Adoption — Ken Its of — Natr 

te.TMxd — Aff.Ua(t<sn of mimicry of tan iarwad >»<» 
another — Ktghts in natural family — ff retained — 
Claim to maintenance from natural taruad — Sustain 
ability — Custom — Putravakasam property 

Malabar Law is essentially a cu tomary law When 
a person Is adopted from one tarwad into another it 


iw * Fiom 
piece of 

land is dedicated to be used as cemetary or 3 place 
to bu Id a mosque on the dedication for construe 
tton and endowment of such a mosque or cemetary is 


within the strictest lmils ( fifukher/ea J) MD 
AyuB Ali v Amir Khan 18110 76= 

11 RC 772 68CLJ 472 = 43 OWN 118 = 
AIR 1939 Cal 268 

-Will— Power of ep 

Validity — Dental of such t 

The power of appointm 
power Such a delegation 
Law in marriage in divorc 
recognition shows that ad u 

contrary to Mahomedan Law and as such a power to 

appoint an heir may be given to a legatee by will 

Such a power would be denied only if U is against 

public convenience if misch evous or 

general principles of Mahomedan Lav 

exercise of such a power ( Thomas J 

Khan v nawazish Ali Khan 

— - ■ — Will — Validity — Determination of share of assets 
of testator — Taluqdart property — If can be taken snto 
consideration 

As the Oudh Estates Act has laid down specific rules 
for devolution of tatuqdarf property and has in tb s res | 


be decided by having recourse to evidence as to 
custom 

He Id on the evidence in the particular case that no 
custom was made out which would support the claim 
that the adopted persons who belonged to the Nair 
1 erty of the 

r adopt on 
tarwad to 
children s 
asatn pro 
v KelU 

■* W 581 = 

AIR 1939 Mad 664 = (1939) 2 ML J €97 
——Gift — Natr tarwad — Purchase of properties by 
brother in names of sisters — Estate taken — Joint tenancy 
with rights of survivorship— If created— Presumption 

ired in the names of 
funds provided by their 
■ a beneficial interest in 
presumption that the 
rights of survivorship 
To so hold would be to apply to Indian conditions an 
English rule of conveyancing w hich does not apply in 
Ind 3 Joint tenancy w ith r ghts of survivorsh p Is 

uire 

part 

be 

said that there is no tenancy in common from the mere 
fact that the sisteis are made jo nt holders of the pro 
perties in the documents of title {Wadsworth J') 
Koran v Govjndan nambiar 184X0 672= 
1939 MWN 381= A IE 1939 Mad 479= 
(1939)111 LJ 604 
~M Icharlh —Grant of— Properties 
on Kanom and properties held on 
e — Single mchharth comprising both — 

anted by the karnavan of 3 tarwad Is 
ground that it comprises properties 
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which were the subject of 3 prior kanom and also pro 
peruea which were previously ihe subject of 3 verumpal- 
toro lease, when the customary period of the prior kanom 
and verumpattom lease has expired. The fact that the 
two sets of properties have been included in the new 
mtlcharth does rot invalidate the transaction, (Venkata 
1 uiba Riband Abdur Rahman, JJ-\ MxNAVEDAN V 
VeeraYAN UNSI. 1939 M W.N. 458 = 

A IE. 1939 Mad 751 

— Tarsold— Karnavan— Rtght o ‘ ■ 

timid 1 n juili— Right of junior nu 

karnavan under 0. 1, A, 8, C. P 

tumor trumbert— Death of kamaian— . 

snug plaintiff 1 to continue and prosecute suit — Ctrcum 

stances to be shown. 

Under the Malabar Law, except under very special 
circumstances, no junior member should be permitted to 
usurp the functions of the karnavan of a tarwad. The 
filing of a suit by the junior members on behalf of the 
tarwad amounts to an interference with the karnavan's 
power of management. Where the karnavan has dis- 
abled himself from suing, the Anandiravans (junior 
members) can bring the suit An alienating karnavan 
would not ordinarily be expected to bung a suit to set 
aside his own ahenation, and that would be a special 
circumstance entitling an Anandiravan to sue. There is 
no distinction in this respect between a suit to lecover 


has ceased to do so Where the alienating karnavan is 
dead, no junior member should be allowed to bung a 
suit without alleging misconduct on the part of the 
succeeding karnavan or without stating that he was con 
suited. All that the junior members need show is that ■ 
the karnavan was approached but refused to take action 1 
It is not necessary to go into the question whether the 
karnavan rightly refused or not Wnere the karnavan | 


MALABAR LAW. 

It cannot be held that a junior member of a 
Malabar tarw ad has no right to maintain an action for 
the removal of the karnavan except in conjunction with 
aU the other members of tbe tarwad. It cannot be 
denied that every member of a tarwad has a right to 
see that the tarwad affairs are conducted by the karna- 
van properly, and if he finds that a karnavan has not 
been acting m the interests of the tarwad, he would have 
the right to sue for his removal But all the 


which he is interested with the other members Jointly, 
and he is to do so not in his individual interest but in 
tbe inteiests of all the members of the tarwad as well. 
( Abdur Rahman. /) SANKARA VARMA RAJA v . 
RAMA VARMA Raja. 1939 M.W N. 832= 

60 L.W. 375 = A, I E 1939 Mad 902 = 
(1939) 2 M L J. 506. 

“ T arviad — 7Vtt axil — Thavaiht property or sep- 
arate property — Presumption — Proterty standing us 
name of member — If joint property —Trade earned an 
by karnavan or member with consent of other members — 
A'lutstUon made by such karnavan or member— If 
separate property or thavashi property 

There is no presumption that when a family is joint 


I is joint family property to establish the same Where 
it is proved or admitted that a family possesses sufficient 
nucleus with the aid of which the member might have 
made the acquisition, the law raises a presumption that 
it is joint property, and the onus is shifted to the parti- 
cular member to establish that the property was acquired 
by him without the aid of that nucleus Where with tbe 
consent of the other members of the family an individual 


Chose to bung the suit under ° ' p 0 n P * * 1 -' 1 — — 

make any difference It wo-ild ,• . • • 

to apply for leave under O 1, * ' I ‘ > ' ’ ,i 

much more so to allow the junior > ‘ - 

him as plaintiffs, because as tbe bead, of tbe tarwad, he j family moneys in his hands, Lt 
would fully represent it T L " f“ -* r V* - 1 j- ■ 

under O. 1, R 8, in fact, ■ ■ 1 , 


legal right, and there is no 

succeeding Karnavan is fc .. 1 , 

decessor Tbe then karnavan by electing to sue cannot , 
annihilate the right of his sucee'sor to be the mouth piece 
of the tarwad and to represent ihe tarwad in h-s own 
person. But where the succeeding karnavan fails to apply I 
to bring hirosell on record within the period of hmita | 
tion and the suit is in peril of abating, the failure to 1 
apply would bring into danger the tarward’s right, this 
Inaction of the karnavan affords a special ground I 
which would justify the prosecution of the suit by the | 


fumor member — Maintainability —Jointer of all other 
members— Necessity 

Y * D- *939—33 


used in the trade or 
he family allow the 
member to acquire 
vledge that he has 
may well be that the 
those moneys, but tbe 
1 therefrom for himself 
roperty or joint property, 
countable to the family 
for the moneys so utilised by him Such loam, would in 
fact be loans or advances made bv the family lo the 
individual member or karnavan or manager The mere 
fact that the karnavan or manager or individual member 
mixed bis private funds with the family funds would 
not effect a blending so long as accounts are kept and no 
presumption can be raised that the member intended to 
utilise bis private funds for the family or tbavazbt and 
that the acquuiiion must therefore be deemed to be on 
{.V entataramana Roe, 
• ■ ■ (1933) M.WJL 4 = 

• • " 1 *(1939) 1 M.L J 303 

■t family property— If 

I The ordinary presumption is that all joint property is 
I partible and the rule of partrlahty must therefore prev 
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MABWAR c p code s 11 


in the absence of evidence that so ne other role is 
recognised by a particular community as binding upon 
it There is no rule which «ays that property belonging 
to a family of Thiyyas of Calicut is impartible It is for 
the party setting up a custom of impartiality to prove 
it In the absence of such proof the ordinary rule of 
partibility will apply \Souayya, /) KRISHNA** t 
RAMANATHA Ivek SOL W 511 ( 2 ) = 

1939 M W N 1037 = (1939) 2 ML J 718 
MALABAR TENANCY ACT (XIV OF 1930) 

S 20 — tscope — Suit tar redemp ion on grounli not tfi 
cified— Maintainability — Contrail betueen parlies in 
consistent With Act — Eviction on basts of— -Right to 
The terms of S 20 of th“ Malabar Ttnancy Act quite 
clearly prohibit any suit being brought for eviction of a 
Kanomdar except on any of the grounds specified ihere 
in, quite irrespective of any contractor bargain between 
the parties It is clear that the Act was intenJcd 10 
supersede the customary and contractual rights liabili 
ties and incidents pertaining to the vanous forms of 
land tenure prevailing m th* district to the extent to ; 
which such rights liabilities and customs ran coiner 
to the provisions enacted therein ( Patanjah Sastn ' 
/) ChaNDU v SANKAKAN 60 LW 695 

'■■S 20 (5) — Applicability — Right to beue/it of — 
'Landlord' '-Meaning — fCuthikanam — Subsequent 
kanom to another— Absence of attornment by hush 
kanomdar to kanomdar — Right of latter to claim benefit 


ofS 20(5) 

A subsequent kanomdar from a jenmi who has already 
granted a kuzhikanom to another tenant ■ 1 ■* 

lord within the meaning of S 3(o) of tb •* 
ancy Act so long as th» hczhikanomdar 
to him, because until the kuzhikanomdar 
kanomdar, he cannot be said to hold the 
kanomdar The latter cannot therefore claim the 
benefit of S 20 (5) of the Act which is available only 
to the landlord iLaiihmana Aao /) M annan p 
Mariyamma 1939 M W N 382=49 L W 490 = 
AIR 1939 Mad 505=( 1939) 1 M L J 612 
MALICIOUS PROSECUTION See TORT 
MALKANA — Reduction in case of rera ssion of land 
revenue— If available See LANDLORD AND Tenant 
-MALKANA 1939 O W N 901 


M ATLWAR — Adoption — Father, wh.ther can go us 


Appeal to shrce 

— Grant of 


Dor bar — Certificate of fitness 


goes back to the Jagitdar. ( Ranjilmjl and Sukhdeo- 
ttaram, JJ ) BHOPALSINGH v MADHOSlNGK 

1939 M LB 221 (Civ) 
— — — Prmcip es in T P Act — Vpplicability See 
T 1 ACT, i> 51 1939 M L R 1 (CIV ) 

MABWARBHOGLAWA RULES OF 1915 -Mir 

ther include fiaraik ill 

The Boogtawa Rule* of 1915 relate to mortgages 
known as Bhoglawas and are not applicable to the case 
of a Baraskau Daulatmul v HariSinGH 

1939 MLR 9iLK) 
MARWAB CIVIL PROCEDURE CODE.S 11— 

Competent Court — Valuation — Cher la! nation of sub 
sequent suit by addition of unsustainable claim — Effect 
of 

A per*on cannot avoid the operation of the rule of 
ret tu iitats by including in a subsequent suit a clearly 
unsustainable and therefore not a bona fide claim and 
bringing it m a Court of higher jurisdiction (Aawal 
Lahore C J and Sukhdeonarain /) UDvlRAJ d 
Sheksinch 3939 M.LB 27 O) 

S 11— Court of competent jurisdiction" — 
Meaning of 

The words in a Court of jurisdiction Competent to 
try such subsequent suit must be construed to refer to 
the jurisdiction of the Court al the lime when the first 
suit was brougnt that is to say, if the Court whHi tried 
the first suit was competent to try the subsequent suit 
if then brought, the decision of such Court would be 
conclusive although on a subsequent date by a n«e in 


judicata 

The provisions of S 11 C P Code are not expressly 
made applicabl* to execution proceedings but the prin- 
ciples are applicable Consequently it is incumbent on 
the judgment debtor, when he receives the notice of the 
application for execution made by the assignee o{ the 
decree holder to come forward and rai e any objection 
that he may have to the execution of the decree by the 
assignee and if a point has not b**en raised at a previous 
stage of the execution petition it becomes barred by 
principles of constructive res judicata and Cannot be 
allowed to be rai ed subsequently (A'aaial ICt shore, C 
/) BHERONMAL r DEEPRAJ 

1939 MLR 185 (Civ ) 
— S 11 — Rent Suit — Decision as to title — Res 
Judicata 

In suits for recurring liabilities, eg a suit for rent. 
If the issue involved is as to the plaintiff's right to 


- — ..jqgtrdars— Succession among — Chhuibhas co j period But if a direct issue w as raised and decided on 
grantee dying ttsueltss—Jagir grant, whether reverts the question of title and that question was gone into as 
to Jagirdsr j *f the right was sought to be decided once for all and 

It is well known principle of successic * ■ * 


. * .. . ■ no ram, /) DURGIA p THIKAN4 MRYAR1 

- 1939 1LL.E 169 (Civ) 
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MiEWAB 0. P. CODE, 3. IL 

S. H — Subsequent suit more extensive — Res | 

ja dicat a. 

Where the subj-ct matter of the sub<equent suit was 
not identical wi a that of the 
was much more extensive, held 
will not be barrel by res /scdica 
J. and Psn/itmal, J.) Dei arn 

1939 M L B. 39 (C ) 

S 11, Expl 4— .1 fight an l 0 , git— Du!, or 

party 

A party is bound to bring forward the whole of his i 
case in respect of the matter in litigation. He cannot . 
abstain from relying upon or abandon a ground of claim ' 
and afterwards make it a cau*e of fresh suit in respect 
of the same subject matter. (A'aou/ Kt shore , C.J. and 
Sukhfeonanun, /.) UPairaJ v. ShersingH. 

1939 MLB 27 (0 ) 

S . 20 — Cause 0/ action arising and some of \ 
defendants living outside lurisdutwn of Court — Leaie 


MABWAE 0. P. CODE S. 115. 

//.) Rughnath V. Fatehsingh. 

1939 M L E 21 (C.). 
' S. 39 Cl ) — Transferee Court having no pecuniary 


exceeds the limits of its pecuniary jurisdiction. (,Aawal 
\ A'sihore, C J. Pannlmal and Snkhd'onaratn, //,) 
Rughnath v. Faiehsingh. 1939 MLB. 21 CO.) 
- S 50 (2 ) — Execution against legal represent a- 
tne — Rurltn of proof . 

The legal representative of a deceased judgment-debtor 
against whom the decree is sought to be executed, i« 
liable only to the extent of the property of the deceased 
which has come 10 his hands and has not been duly dis- 
posed of It is for the decree holder to prove in the 
first instance, if the legal representative denies having 
received any assets of the deceased, that the deceased 


exercising its powers to grant or refuse leave to sue, the 
question of convenience of the parties should be taken 
into consideration (Afawal Ktshorc, CJ) MST 
Neni v Kishevlal 1939 MLB 124 (Ctv) 

- — — S . 24 —Ground for transfer— Previous ex Dress ton 
of opinion by Court 

Where the Court ha« expressed its opinion regarding 
the right and title of a party to the subject-matter of 
the smt,it it fit and proper that the ca*s should be with- 
drawn from that Court. (Afawal Knhore, C.J ) 
SERAIMAL V PlRTHIRAJ. 


1939 M.L B 243 (ClV ) 


S. 24 — Transfer of case— Affidavit— Duty of 
Court to give detailed reply 

It is the duty of a Court, when an affidavit is sent to 
it, to give a reply in full details The reply should, as 
far as possible, not be vague and indefinite It a full 
and detailed reply is noi given to the affidavit, there 
would be ample justification for *W <v.« 

Contents of the affidavit are not 
Kt shore, C J) TH-ukchaNDk Ml 
1939 I - 

'S. 35 — Costs incurred in 

Court of Wards— Plaintiff's right to- . . 

Aet.S 33. 

Under S 33 of the'' * * 

Imperative for the credi 
Court of Wards and 
of the Act that this cla 
determined by the C 
notified to the claimant , 


lauj Mai as a la tviv j 

3 39 — Transfer of decree— Ol/e tion to suns , 

diction of transfeiee Court— Prefer forum 

An objection as to jurisdiction of transferee Court to 
execute the decree sent to it for execution, should be 
raised m the transferor Court (ir) in the Court which 
passed the decree and not in the transferee Court. 
(eVdwat Knhore, C.J Pan/ it mol and Suihdeonarain, 


Thikana Raipur v. Ganlshmal. 

1939 MLB 190 (Civ ) 
S 51 (e) — Execution against Jagtr land— 
Power of Court to grant leaie 

According to S Jl (e), C P Code, it is open to a 
Court to order execution, in addition to the modes 
provided in clauses (a) to (d) of the section, in such 
other manner as the nature of the relief granted may 
require Consequently m execution ol a money decree, 
the Court is competent to direct execution by granting 
lease of Jagtr land to the decree- holder, as the land ts 
not liable to be sold and the judgment debtor is himself 
competent to give the lind on lease ( Nawal Kt shore, 

C /.) Th Bijai Singh v Gulabdas Roopraj 

1939 MLB. 194 (Civ ) 

-S 115— Interlocutory order— Pension. 

Ordinarily, chief Court will not interfere in revision 
from an interlocutory order where on the plaintiffs refo- 



115 — Order appealable — Petition, sf tom- 


laon MLR lbt» IC'IV ), 
3 115 — Order refusing to prosecute party t r 

der granting or refusing sanction to prosecute 4 
r a witness in a civil or revenue proceeding is 
revision under S 115, C P Code. (Afawal 
• C J . and Pan/itmal, J) AlDAN l. MST 
1939 M.LE 55 (C ), 

S 115 (c) — Scope of 

Clause (e ) of S 115, C. P Code, has been parpoee’y 
and advisedly left In indefinite language in order to 
empower the chief Csurt to interfere with gr-M *nd 
palpable errors of Mibordmate Courts and to pnvent 
manifest injustice in non appealable cases, A.I U. 1926 
CaL 530 Foil. (A ’asssal Kt shore C.J. and Pannlmal, 
/.) At DAN v MST. Lau. 1939 MLB 55 (C.). 
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MARWARC P CODE 3 149 

• -S 149 — Di sc r ehon of Court — Exercise of— In 

ability to rattt money— Whether sufficient ground — 
Court Feet act, S 4 

Where an appellant deliberately and to suit his own 
convenience paid in ufficient court fee ou bis appeal the 
Court could not exercise its discretion in his favour and 
give the appellant time to make good the deficiency 
Consequently inability to rai'e money is not a sufficient 
reason for the exercise of d scretion ve'ted in a Court , 
under S 149 (Afar oat Ktshore , C J and Sukh teona 
ram, /) B1JA1SINGH OF TALLI v ZORaWaRSINGN 

1939 MLR 172 (Civ ) , 
— * 1 S 161— Restoration— Inherent power of Court- 
Execution application distrusted in default 
The Court, in exercise of its inherent power under S 
l5t, C P Code, is coni Detent to restore an execution 
application dismiss* 
the ends of justi 
remedy may be 

prevent the Coart from exercr mg m inoetem /urr suit- 
tlon if a proper case for restoration bus been made 
RaMSINGH V V SVtsiyCH 1939 MLR 188 ( ctv > 

0 1 E 8 — Principle and applicability 
O 1, R 8 is an enabling rule of convenience pres 
cribing the conditions upon which persons when not 


absent parties In such of the ways prescribed as the 
Court in each case requires while liberty is reserved to 
any represented person to apply to be made a party to 
the suit The direction of all the e matters is placed in 


their privies MOOLS1NGH v SaNGIDaNSINgh 

1939 MLR 2 (IK) 
■ 0 1, R 10 — Plaintiff claiming to be adopted son 

of deceased — Adoption disputed— Reversioners, i f proper 
parties 

The plaintiff claiming to be the adopted son of the 
deceased sued the defendants for rent and possession on 
the basis of rent note executed by them in favour of the 
deceased The defendants repudiated the plaintiffs 
status as the adopted son of the deceased Another per 


MARWARC P CODE O. 9,E 13 
General allegations of fraud however strong the 
words in which they are stated may be if unaccompani 
ed bj particulars are insufficient to an averment of 
fraud of which any Court ought to take notice (A r awal 
Ktshore, C J) ABDUL GaFOOR r PARSRAir 

1939 MLR 12(0) 

— * • O 6 Rr 14 and 15 — Co plaintiff not signing 
and icnfyntg plaint— EFect of 

Failure of a co- plaintiff to sign and verify the plaint 
does not affect the presentation of the plaint and the suit 
must be deemed to have been duly instituted on their 
behalf if if was fifed with their knowledge and autbo 
nty (Ran/itnut, J ) MayaCHAND v UMA 

1939 M L.R 207 (Civ ) 

■ ■- 0 G E 17 — Amendment changing cause of 
action — Permissibility 

an entirely new 
uld require total 
■ posite party and 

tion« will not be 

allowed The cardinal maxim of the law of amendment 
is that one should not amend so as to change the cause 
of action (Navial Ktshore C J and Sukhdeonaram 
/) KiSHENLALf jASRAJ 1939 M L R 70 (C ) 

O 6 R 17 — Duty of Court 

Under O 6 R |7,C P Code, not only is the Court 
1 " vi— *™» * ""-r-r a duty to allow *uch 

real question tn issue to 
dment will occasion no 
such as cannot be com 
terms to be Imposed by 
ligent or carel*ss the first 
he proposed amendment 
the amendment should be allowed without injustice to 
the other party AIR 1935 Mad 158, Foil 
( Ranntmal /) BlRDICHAND v SaMARDAR SINGH 
1939 MIE4(C) 

— n R 2— Dismissal of suit under— Fresh suit 

of a suit under O 9, R 2, C P Code, 
titute a bar to the institution of a fresh 
ime cause of action UVawal Ktshore, C J 
and Sukhdeonaram, J ) MOTIDAN v POOSARAM 

1939 MLR 237 (Ctv) 

0 9, R 7 — Non-appearance of defendant — Court 

directing ex paste proceedings and ad/ourning ease to 
another date under O 17, R 2 — Defendant, nhether 
can apply to have ex parte order set aside 

O 17, R 2 empowers the Court either to proceed to 
dispose of the suit in one of the modes directed in that 
behalf by O 9 or to make such other order as it thinks 
fit The last expression may be interpreted to mean the 


Mailt iViitu i 

1 — O 2 R 2 — Applicability 
O 2 K 2 requires that if all rights arising out of the 
came cause of action are not sued for together the por 
tions abandoned cannot be separately sued alterwards 
Conseauently it does not bar a claim founded on a cause 


particulars— Necessity for 


1 be provisions of O V, tv y, L P co le nouuappy 
only when the plaintiff m the former suit is the plaintiff 
in the subsequent suit and not otherwise ( Ran/itmal 
and Sukhdeonaram, JJ) BHOPALSINGH v MADHO 
SINGH 1939 M L E 223 (Civ ) 

O 9, R 13 — Lx parte decree, setting aside of— 

• the Court has 

• on the appli* 

o deposit the 

I decretal amount in Court or may order payments of 
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MAR WAR 0 P. CODE. 0. 14, R. 1. MAR WAR COURT-FEES ACT, Sch. Ill, Art. 9. 

cost*. It may even impose a condition that the appli- issued in any suit in which examination or adjustment of 
cant should find a surely w ho would be responsible for accounts is necessary Accordingly it must first be shown 
any amount that may be found due by him under any that it is necessary to examine the accounts. Where a 
decree that may be subsequently passed. But before suit has been filed on the basis of a bond and the defen- 
the Court proceeds to impo-e the conditions, it mu-t take dants merely Stated that they do ndt know whether it 
into con'ideration ail the facts and circumstances and had been executed by their father, a case for Cxamina- 
exercise it* discretion in a judicious manner (A’d’wa/ lion of account* cannot be said to have been made out. 
A'uWr.W) MUNNALALv. Kan'aiyaLal {Naval KisAore, C.J ) GaneShilal v ManmaL. 

1939 M Ii R. 84 (Civ ). 1939 MLR 200 (CIV.). 

0 14 R. 1 — Framing ef issue* — Duty Court — — 0 39, R. 1 — Suit for perm mint injunction— 

Plea of fraui. Refusal of temporary injunction — Propriety. 

Where the plaintiff alleges in the plaint that fraud In a suit for pe manent injunction, the temporary 
was committed upon him by the defendant the Court injunction should not be refused where the refusal 
ought to frame a clear issue to this effect {Ranjitmat. would defeat the object of the suit {Ranntmal, J) 
J) Nemichand t. BANSHi. Assaram v. Manganmal 1939 MLS 3 (0,). 

1939 MLR 199 Civ.>. O 41, R 20 — Discretion of appellate Court. 

■0 17, R 3 — Applicability — Failure of plaintiff It is a question for the appellate Court in Its discre- 
to furnuK addrtttes of def enfant and pay process ft’. tion to determine in each case whether or not it mil 
O 17, R. 3 C. P Code, contemplates a decision of make an order for the addition of a party as contem- 
the suit on the merits and that tmjilie* that the suit has plated by O 41, K 20, and a party will not be added as 
made some progress and there are matenals on the a respondent merely in order to enable him to file cross- 
record. Where, however, thi3 is not the case the Court objections {Sukhdeonaram, /) AKBAR AL1 *>. 
should proved to act under the provisions of O 17, R Manakchand 1939 MLR 167 (Civ.) 

2. Where, therefore, the plamtiS failed to furni-h fresh O 41, R 27 —Additional evidence— Admissibility 

iddres-e. of the unserved defendants and pay a fresh —Evidence discovered after decision of lower Court 
process fee as ordered, h It that the suit -Koala have Mere discovery of fresh evidence subsequent to the 
been dismissed under 0. 9, R 2, and not under O 17, •*---—*> ■ «" ' i *. 

R 3, C P Code {Nawal Ktthore, C J and 
{Sukhlemiiram, J ) MOT1DAN v PoOSAKAM 

1939 MLR. 237 (Civ ) 

-~0 21, R 2 — A h asiment— Omunon to certify the appellate Court requires the evidence so discovered, 
—Whether amounts to fraui. it should not be admitted unless it is shown that the 

Mere omission on the part of the decree-holder to party had exercised due diligence The provision* of 

certify adjustment or payments does not by itself, O 41, R 27, C R. Code, are not intended to allow a 

amount to fraud. ( Subhdeenaram , J) GUMA v. litigant vrho ha* been unsuccessful in the lower Court *o 
JETH a. 1939 MLR 145 (Civ ) patch up the weak parts of his ca*e and 611 up the g->ps 

— O 21, R 2atidS 47 — Uncertified adjustment in the Court of appeal ( Maun l Kt shore, C.J ) 

of decree— Matter, sf can be investigated under S. 47. LaDURAM v ChhaGANMaL 

No doubt, the question whether a decree has been 1939 MLR 195 (Cl V) 

paid or adjusted cut of Court is one for the Court of — — O 41, R 33 — Reversal of decree in favour J 
execution to decide under S 47, but if the judgment non appealing Party — Principles — Powers of appellate 
debtor has not got the adjustment or payment certified Court 

within the time allowed by law and ihe decree holder As an ordinary rule an appellate Court will not 

proceeds to execute the decree the depute cannot be rever-e or vary a decree in favour of a patty who has 

dealt with either under S 47 or any other section refat not preferred any appeal In exceptional cases, however, 
tng to execution, for an uncertified adjustment or pay- O 41, R. 33, Marwar C P. Code gives the appellate 
ment cannot be recognised by any Court executing the Court power to pass any decree which ought to have 
decree {.Sukhieonnratn, J ) Gum r Jetwa been passed, even if *uch decree would be in favour of a 

1939 MLR 145 (Civ ) person who has not filed any appeal. This would be sn 
"■O 21, R 2 (2) — Judgment "debtor depositing where interference with the decree of the lower Court 

deentil amount in Court — Whither must apply for is rendered ne-essary tn order to adjust the rights of the 
mue of notice to decree holder. parties according to justice, equity and good conscience. 

When a judgment debtor, prior to the decree-holder (.Nawal Kuhort , C J) Misrima! v RawaT 

a— ' — * - * ’ 1939 MLR J0(C.) 

MARWAR COURT FEES ACT, S 7, (Iv) (cV-.S>«/ 

■ for possession by dispossession of defendant and for dec- 

- uoperty 

■ . ■ for a 

eaiity a 

suit for possession and the prayer tor relief by way of 
declaration was merely redandant and Surplusage The 
plaintiff mw pay an ad valorem court-fee In all 
cases the Court should consider the substance of the 
plaint and see whether the prayer for declaration has 
not been joined unnecessarily f ir be purpo«e of e-caping 
payment of ad valorem court fee (Nasral Ksshort , 
C.J and SuHdeonarain, /.) MnoLA r. Devilal 

1939 MLR. 240 (CIV) 

■ Sch. ill. Arts 9 and 10— Suit for possession of 
wifi and restitution of conjugal rights— Court fee. 


P Code. (Nawal Ktshore, C /) M VNMAL v 
KanwaR 1939 MLR 193 (Civ ) 

— 0. 21, R 58 — Proceedings under— Nature of 
An objection under O 2f. R 58, CP Code, is a 

i #i j .. — i • J of one way or 

. caches to it a 1 

‘ ra tal Ktshore 

xnaa M Is R. 112 (Civ ). 

o 26, E 11 — Commission for examination of 

accounts — When may be issued. 

Under 0. 26, R 11, C. P. Code, a commission can be 
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MABWAB COURT OF WARDS ACT 

The coart fee payable on a plaint in a salt to obtain 
possession of a wife has been fixed at Rs 5 while for a 
smt for restitution of ionjugal rights it has been fixed 
at Rs 10 the pltimiff therefore cannot be called upon 
to pay more than the amount fixed (Raval Kishore 
C J) NARPATSINGH V MST MOHANI 

1939 MLB 69 (C) 
MABWAB COURT OF WARDS ACT Ss 32 and 
36 — Decree against ward with Court of ll'ardt at guar . 
dian ad litem —Csvt Cotrt if (an entertun execution \ 
S 32 of the Coart of Wards Act dots net applj to a 
case where a decree has been pas ed again t a ward with I 
the Court of Wards as his guardian athtem Conse- 
quently a Civil Court is competent to entertain and pro 
ceed With the execution of such a decree (A’a ual \ 
Kishore, C J ) MaJI DEOLIJI v BtJFVSlNfH 

1939 MLB 33(0) 

— -S 49 — Senice of notice cn Court of It ardt—Jf 

condition precedent to filing of suit 
The service of a notice on the Court of Wards a' 
required by S 49 Court of Wards Act is a condition 
precedent and an indispensable prerequisite to the filing 
of a suit against the Court of W ard» A mere direction 
by the Revenue hr nister advising the plaintiff to -eek 
his lemedy in Civil Court cannot enable the plaintiff to 
escape the con equences of not complying with ibe pro 
vi ions (Afawal Kt shore C J and Ran) it mat, J ) 
Hukam Singh v kishore Singh 

1939 MLB 47 (C ) I 

MABWAB CBIMINAL PROCEDURE CODE Ss 
107 and 147 — Applicability — D sputt over right of 
way 

Ordinarily, when there i s a dispite with regard to a 
right of way alleged L 
other and there is a 1 Ice 
the more appropriate 
147 CrP Code Butt 
to proceed under S 10/ 
threatening to use violei 
the mere fact that the 
alleged right of way 

WaNA*/ premsingh . 1 

— — S 109— IVhf earn It gne 0 satisfactory account \ 

of htmteir — fifeanmgof 

The expression ‘ who cannot give a satisfactory | 


MAE WAR CR P CODE S 203 
are irsufficient The power- under this section should 
be used only after the Magistrate is satisfied that itn 
mediate prevention or -peedy remedy is de-irable 
(A aval Kith re C J and Ran)ttmal J ) KAMJEE 
Van r ACIaraM 1D39MLB 8(Crl) 

S 147 — Interlocutory order — Power of Magis 

Irate to pan 

Under S 147 Cr P Code a Magistrate Is not com 
petent to pass an interlocutory order which in effect 
amounts to a final order AIR 1932 Nag 83 Foil 
{Nx oat Knhore,C J) MST Uda r BHOOPSINGH 
1939 MLB 35 (Crl ) 

S 162 — Police diaries — Use of— Pavers of 

Court 

There n no provision in S 162, M Cr 1 Code 
for allowing a Magistrate to compare the statements 
made by a witness to the Police during investigation with 
iho-e made by him in Court It is therefore not open 
to the 'lag strate to u*e the Police diaries for the 
purpo*" of determining what offence has been made out 
(A ’areal Kishore C J) GOMaRAM v NIZAM 

1939 M LR 1 (Oil ) 

- S3 162 —Statement of witness to P lice — Magis- 
trate tf can eompire it with hi s evidence 

It is not competent to a Magi-trate to con pare the 
evidence given by a witoe-s before him with his sta e- 
ment before the Police taken during inve«tigaiion 
(A’otval Knhore C J ) I'ABVn^SU.GH v LlCH MAN 
SINGH 1939 MLB 70 (Crl) 

S 181 f 3 y-Reeet mg or retaining of stolen pro 

perty— Place of trial 

A charge of receiv ng or retaining stolen good* may 
be inquired into or tried either by the Court with n the 


{Kannttnal,/') SULTANSINCH r RaMA 

1939 MLR 18 (Crl ) 
'8 198 — Applicability— Offence under S 504 of 


Cent pur 
(pfawa! 
Kumar 


When 
whom it 
edorapp . 
decides tc 

trate to ask him whether he denies the ex stence of any ; 
public right in respect of the way etc It is only after j 
the question contained in S 139(A) M Cr P Code 
has b en decided that the Magi trate u iff then if he | 
decides to go on with the case proceed under S 137 to 


order (A/awiJ Ktshore c J Ranntmatana e>t xnt 
naraln //) BHAROODAS v NaSIBT 

1939 M LB 21 (Crl) 

■ S 203 — ' Sufficient ground /interpretation 

The expres-ion 1 sufficient ground in S 203, Cr P 
C J- « Tne v»l« *-> S,r1* wfc rh the COTOPlai 
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MARWAECS.P CODE, 5 205 
and the invest'gation, If any. made under S. 202, Cr. P 
Code Anything out-tde it is extra judicial and must be 
discarded, 9 Bom L R 742, Foil. ( SukhJeona rat n , J.) 
SusDtR LiLi' jeihmal. 1939 M L K. 6 (Cri ) 

— S 205 (2 V-Pers. 

dispensed Kith— Right of 

Where a Court dispense 
of the accused, an appea _, , 

the performance of all acts that devolve upon the 
accused in the course of the trial In such cases the 
pleader can plead guilty or not guilty nnder S. 255, Cr 
P. Code, or rnaVe necessary answers to an examimtton 
under S. 342 Cr P. Code, or even 1 — * A — n ~ 
where the sen’ence is one of fine or 
S 366(2), (A tawxl A’irtw, C.J • 
ram, J.) FATMA p. M5T. S AKIN A 

1939 MLB. 37 (Crl) 
— -Ss. 223 and 537 —Single tbirg- f° r 
afenees — frregufjrity. 

Although according to the provisions of £ 

Sf. Cr. P. Code, there should be a separate 
for every disiinct offence and two di-un-t offences 
should not be joined In a single charge yet in cases 
where offences though distin't Can be tried jointly by 
virtae of the provisions of S«. 234, 235 and 239, Cr P. 
Code, the error in framing a separate charge in respect 
of several offences i» an error in form rather than of 
substance and is not t'legalitj but merely an irregularity 
covered by S 537, Cr P Code (A'anaf A'nAore, C / 
and SuHJeenaraiu, /.) AIDAN v. SARKAR 

1939 MLR4 (Crl ) 
— — — S. 214 — Examination of witnesses— Magistrate’s 
duty. 

In summons eas*s the parties have an undoubted right 
to produce such witnesses as they choose and it is the 
daty of the Magistrate to examine them unless he const 
ders that they hat e been produced to defeat the end of 
Justice If, however, a witness is not present at the 
hearing adjournment may not be granted for the purpose 
of producing hun Further, the aforesaid liberty to the 
complainant l* to be confined only to Such witnesses as 
he actually produce* in Court and if a witness refuses to 

- — * • is in the dlscre 

•ummons and the 
• sn him to do so. 




> 253 — Order of ducharg 




'hde hi 


order. 




An order discharging the accused under S 2S3, Cr P, 
Code, is in the nature of a judgment A Magistrate 
therefore is not competent to set aside or alter such an 
Order. (A'aWa/ Ki shore, C J Rantttmal ant SuAhdeo 
naratn.JJ .) BharOODaS t; NaSiBI 

1939 MLB 21 (Crl) 
— — S 259 — Dismisrat ef complaint far default — 
Power of Ilf 1 gilt rate to set aside hts order 

An order dismissing a complaint for default of 
appearance of the complainant does not touch the merits 
of the case and iherefore cannot be «atd to be a judg* 
ment within the meaning of S 369, Cr P Code Con 
sequently it is not necessary that such an order must be 
set aside by a superior Court and the Magistrate, who 
dismissed the complaint can himself alter his previous 
— '** — 1 -• 1 - ' ”■ at Kttkart, 

■ BHAROO 

■ • ■ *■ 21 (Crl) 


MARWAR CR. P. CODE, S 439 
An application under S. 288, Cr. P. Code, should b# 
filed when the witness is malting a statement in the 
bes-ions Court, and has departed from his previous 
statement. Omission to file the application at this stage 


Hamefra, 1939 MLE 78 (Crl ). 

S 288 — Statement of witness before Committing 

Magistrate — When can be put in evidence against 
accused 


ever, not necessary to read over to him his entire *tate- 
“ • • * 'ntended to 

e l Mams l 
ARKAft t>. 

’ ■ 78 (Crl ), 

■ o U*e. — Ron elimination at auused after 
further crots examination of P Iff, S,—/f vitiates 
trial. 

If no new matter against the accused has been brought 
out in the court e of further cro«s examination and re- 
examination of prosecution witnesses and the accused 
hts not theieby been prejudiced, the omission to examine 
ihe accused again does not vitiate the trial (Ran/stmaf 
and Sukhdeonaram, J J ) UDFYCHAND v. BaRHOPA. 

1939 MLR 72 (Crl) 

— S 369 — 'Judgment' — Meaning af. 

A judgment is a decision which affects the merits of 
the question invotved in the ca«e This definition 
includes final orders which are passed on the facts of a 
case and are supported by reasons 22 Bom 949 Foil, 
(Afawal ffi shore C J. Ranntmal and Sukhdeonaram, 
//.) BHAROODAS V NASIBI 1939 M L R. 21 (Crl ), 

'S 435— Scope af — Executive orders passed by 

Magistrate— Revision, 

The phrase 'any proceedings' in S 435, Cr P. Code, 
followed as it is bv the phrase ‘before any inferior C/i 
mmal Court’ means and includes judicial proceedings 
only Consequently no revision would lie under this 
Section to a 'upenor Court from an order passed by the 
Magistrate on the executive -ide ( Vawat Kt shore , C 
J ) Sarkar V Bhanivarsingh 

1939 MLR 66 (Crl.) 

S 439 — Enhancement af sentence— Accused t 

right to qn’ihoti his conviction 

On a revision for enhancement the accused is fully 
entitled to have the question of hn guilt gone into 
[JVjwal K ishore, C J and Ranntmil J ) SARKAR V. 
NaBia 1939 MLR 46 (Crl) 

3 439— Enhancement of sentence — Praeiiee 

This Cour* does not generally mtefere in reu-ion to 
enhance the sentence when the convicted person haf 
undergone the full term of imprisonment or has paid ihe 
6ne impo'ed upon him even though the order of the 
Court below is clearly wrong in law But where the 
sentence awarded by the Inal Court is manifestly inade- 
quate it is competent to the Chief Coort to impose an 
additional punishment even though the accused has 
served out the whole of the imprisonment inflicted by the 
trial Court (A tawat Kuhare C / and SuthJe.'njrom. 

/) Sarkar v Peerdansinch 

1939 MLR 66 (Crl). 

S. 439 — Enhancement of lenience— Pro 'her 

Th» Chief Court genet ally does not interfere in revi- 
sion in cases where the effect of the enhancement would 
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MARWAB CE E CODE, S 430 \ r MARWAB INSOLVENCY ACT, S 24 

involve the imprisonment of persons already discharged j If the Magistrate thinks that certain evidence is neces 
from jail bat the test in each ca»e is wbethi 
tence inflicted by the Chief Court involves 

punishment The Chief Court will not i , 

adequate punishment has been inflicted but 

tence is manifestly inadequate it is competent to the merely because the complainant chooses to suggest the 
Chief Court to impose an additional punishment even witness but 'll he himse)/ thinks that the evidence of the 
though the accused had served out the whole of the witness is essential be is not only allowed to examine 
imprisonment inflicted by the lower Court (A’awai him but is by law bound to do so ( A’awal Ktshore 
Ktshore, C J and Ramttmal, J) SARkAR v NaBIa C J) GudaR v IDAN 1939 MLB 49(Crl) 

1939 MX E 46 (Cil ) S 514— -Prosecution witnesses recalled for 

-S 439 — Filing of revision — Tune limit further cras’-examtnatten — Fxfentet, by uhom to It 

There is no time limit for the fil ng of a revision, but borne 
undoubtedly it is well established that it should be filed In a warrant case filed by the Sarkar the expen es of 
with promptitude and in anyca=e within reasonable time the prosecution witnesses recalled for fmlher cross 
after , he order complained of was passei iNawal examination should always be paid by the Sarkar In a 
Kit bore, C /) MST Uda v EjiooPSInCH warrant case instituted upon a complaint by a private 

1939 M L R 35 (Crl ) person the complainant should, in the first instance, be 
— — S 483 — Petition by wife — Magistrate s duty to called upon to pay the expenses of his witnesses recalled 
hold enquiry for further cross examination as hereto before but if he 

VVhere (he wife stated in the petition that her husband is to the satisfaction of the Court, in such straitened 
“ f ' ' 1 J ‘ — - o be unable to pay the expenses over 

nay exercise the discretion conferred 
M C P Code and order pay 
ises on the part of the Government 
* f power however should be exercised 

judicial principles (Nawal A it bore 
and Suihdeonarain JJ ) NgNA 

witnuut him issuing uie process, to tne otner party anu 
holding an inquiry (Nawil At shore, CJ) MST 
CHHOTA V PARASRAM 1939 MLR 46 (crl ) 

S 503 — Discretion of Magistrate 


mmn v uauuha luoaiviijtt, lutun; 

MARWAB EVIDENCE ACT, S 47 -Hat d writing 
— Witness stating he was acquainted with handwriting 
—Eudenee whether admissible 
l If in examination in chief a witness state* that he » 


cumstances of the case would 
therefore, a witness on account < 
lity, cannot attend the Magis 
serious inconvenience and dar 
Magistrate would be exercising hi 
he issues a commission ( Ranjit 
v SARKAR ‘ ’ 

5 514 — Bond in favou 

Magistrate to forfeit 

Certain stolen property was entrusted by the police to 


l quantity ot liquor in ms possession uiu noi exceed iuis> 
j limit and that the same had been lawfully obtained, lies 
r ™ ike ( ftonutmal and Sukhdeonaratn JJ ) 

3 MLR 53 (Crl) 

■’ ‘ * B— Public place — 


the bond 

Held , that as the bond 
police and not in favour c 
was not competent to forfe 
Gumansingh *- Sarkar 

• — 3 523 — Questions of title— Power of Criminal 

Court 

A Criminal Court cannot decide questions of titles 
and is confined to questions of possessions only {Nawal 
Ki short, CJ,) MT KISHNI v MUTHRAI 

1939 MLR 55 (Crl) 
-- — 3 640 — Discretion under — When may be exer 
cued 


1939 MLR lb IV'n ) 
MARWAB INSOLVENCY ACT S 19 (2)— 
Notice to creditors — Failure to seme on all — Effe t 
According to S 19 (2) Insolvency Act notice of the 
order fixing a date for hearing the petition should be 
given to all the creditors and there is no reason why 
the Insolvency Court should not comply with the provi 
sions of this section In certain cases however, where 

•• » *•>- -s.v the debt has been 

service of the noti 
■ ead to a failure of 

■ . r ) KEWALDAS v 

. J9MLR 77(C1t) 
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MAR. JAGIRDARS’ ADOPTION RULE No. 11. 

Under S. 24 (l) (a) of tbe Mann Insolvency Act, 
the Coart should not and need not go elaborately into 
the validity, genuineness or otherwise of the debt So 
long as there is a pnma foot proof thjt a certain debt 
is due and that the debtor is unable to pay it, it should 
be sufficient to satisfy the Coart. {Nawal Ktshore, 
C.J ) KEWALDAS* KUMBHA. 

1939 MLB 77 ■ : 

MAR WAR JAGIRDARS' ADOPTION 

N 0 11 — Scope of. 

Jagirdars’ Adoption Rate No. 11 is applicable only 


rail f, J.) BHERONDON V. KHETDAN 

1939 M.LR 95 (Civ.). 
MARWAB JAGIP.DARS ENCUMBERED ESTA- 
TES ACT (1322), S 8 (1 ) — Non compliance with — 
Effect af. 

According to S, 8 (1) of the Jaj 
Estates Act it is the imperative d 
Coart to cause a notice to be publis 
cutive issues of the Gazette Wh 
notice was published only in two 
the Gazett* it cannot be said to bav 
ed within the meaning of S 8(1) 
consequences mentioned in S 9 (1) do not follow, j 
{Naxoal Nl short, C J and Suhhdeonaraitt. /) MODK* 
SINGH V. D M ich ANO 1939 MLR 142 (Civ ) 

S 9 (1 ) — Power of Court to transfer file to 

Hosuat Court. 


and Suihdeo/tarain, J ) MODHSINCH v. DAUCH tND 
1939 ML.R 142 (Civ.) 
MARWAB LEGAL PRACTITIONERS’ ACT, S. 
13— Action under , on mere suspicion — Legality. 

Disciplinary action under t 
Hoiiers* Act cannot be taken . 
roe,e suspicion or innuendo 
Suihdeonaram, /) UMAIOft 

S 27 —Pie. 

more than allowed 
According to & 

Act the fee payat 

adversary’s advocate 01 vasn suau lie as given in 
Sch III, and even if a litigant chooses to pay a larger 
amount to his Counsel it is not open to him to recover 
the entire amount from the — 1 ' 

Ktshore, CJ) GokdHanda 

MARWAB LIMITATION ’ 
emptory. 

S. 3 of the Limitation Act is peremptory and should 
be given effect to even though not referred to in the 
pleadings {S.initlmsl. /) MOTILAL i>. PeER- 
SINCH. 1939 MLR. 178 (Civ ) 

~ - S 3— New plea of limitation— When can he 

entertained in second appeal 

A plea of limitation which has not been taken in 
cither of the Courts below would of coarse not be enter- 
tained for tbe Erst time in second appeal where 'uch 
entertainment would involve the taking of additional 
Y.D, 1939—54 


MARWAB LIMITATION ACT, Art. 49. 
evidence. But the Chief Court will allow it to be 
argued where the facts necessary to determine the ques- 
tion are admitted or are apparent on the face of the 
pleadings and the whole case is properly placed before 
the Court. {.Naval Ktskore, C.J .) GABROO v. 
ANWARULHAQ. 1939 M.LR 175 (CIV.). 

last dale of 
but left the 
litigant was 

being sent away with a direction that he should file his 


Id not constitute a valid grourd for 
- {Nawa! Ki there. C.J ) GaBROO 
1939 M.LR. 175 (CiV). 

3. 20 — Admission of part payment — If to be 

specific and unequivocal. 

For the purposes of S. 20, Limitation Act, an admission 
of a part payment must be specific and unequivocal. Thus 
where the fact of the part payment was recited in aCom- 


j-aoa M out. ieo (Liv.j. 


‘ ’ 1 ” ’ *■ ’ ' ” ** * e the 

o the 
now- 
ng of 

* C. 

Jiv ). 

S 20 — Part payment of principal — Part pay- 
ment made prior to new Act—Laio applicable 

The defendant executed a bond in favoor of the plain- 
tiff in Sam. 1969 and made a part payment of the 


1939 M.LR. 119 (CiV). 
Art 29 —Applicability 


Art 49 —Surety refusing to return property— 

Suit for damages— Limitation 

Where a surety to whom attached movable property 
has been entrusted by the Court falls to return the 
same when asked for, a suit for compensation against 
him will be governed by Art 49, Limitation Act, «-d 
time begin' to run when his pos'e"ien becomes wrong- 
ful. ( San/itmal, J ) GOMAr. VEERA. 

1939 MLR. 217 (CIV 
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MAR WAR LIMITATION ACT, Art. 64 

Art 61 —Account stated — Essence of— Mutual 

accounts— If contemplated 

The essence of the account stated i« not the character 
of the item on one side or the other but the fact that 
there are cross items of account and that the parties 
mutually agree to the several amounts of each and by 
treating the items «o agreed on the one side as d 'charg 
ing the items on the o her pro tartto, go on to agree that 
the balance only is payable There are muiual promises 
the one side agreeing to accept the amount of the 
balance of the debt as true and to pay it the oiher side 
agreeing that it has been discharged to «uch and such 
an “a tent, so that there will be complete satisfaction on 
payment of the agreed balance Thus there can be 
account stated although the balance of indebtedness is 
not throughout in favour of one side It is immateiial 
whether the only payments made on the other side 
were payments tn redaction of such indebtedness All 
that is required is that the various 1 
ascertained and agreed on each *ide befoi 
can be struck and settled (A 'a^al 
Rambhajan v SHANKAKLAL 

1939 MLR 181 (Civ) 

■ ■■ " -Art 64 — Account staled— Jtfgus sites of 

The account stated is an account which contains 
entries of both sides and in which the parties who have 
stated account between them have agre-d that the Hems 
of one side should be set off against the items of other 
side and the balance only should be paid The items 
on the smaller tide are set off and deemed to be paid by 
the items on the larger side and there is a promise for 
good consideration to pay the balance arising from the 
fact that items have been so set off and paid in the way 
described (fiantitmal /) GaNESHA v BhaGwa* 
DAS 1939 MLR 179 (Civ) 


MAE WAR PENAL CODE, S 302 
a nullity (tfowal AT shore, C /) JUGRAJ 1 I aXMI 
Chand 1939 MLR 205 (Civ ) 

MARWAR NOTIFICATION NO 3817 P P 1 
STAMP DATED 3QTH MARCH 1932 —Whether 
retrospect) le 

There is nothing in the Notification of 1932 to indi 
Cate that it affected documents that cameinto existence 
before that Notification was published or that it effect 
ed vested right in existence on the date of its proma! 
gallon DAULAlMALi HariSINCH 

1939 ML.R 9 (IK) 
MARWAR PENAL CODE S 75 —Power, of Vasts 
trate 

Under 5 75 a Magistrate ts entitled to take into 
account the previous ccmvi lions of the accu«ed for the 
purpose of awarding enhanced punishment in certain 
cases, but be is not competent to award a ‘eparate and 
‘ ~ fine uitd r Ibis 

' Sukhieonatdtn 

M L R 63 (Cri ) 

S 174 — Intentional absen e — Burden of proof 

According to S 174 M P Code conviction cannot 
be had unless the person who is legally bound to attend 
a Court in obedience to the summons intentioialfy omits 
to do so The burden of proving the intentional non 
attendance js on the prosecuiion {Afawol A t shore, C 
J and Sukkdeonarain /) BIN DA t SARK VR 

1939 MLR 42 (Ori ) 

S 182 —Enfsiry under — Legality — Prior in 

vest 1 ration of accused's case — If necessary 

There is no provision in law that before a Magistrate 
Can enquire under S 182, W P Code, on the complaint of 
a poll e officer the accused person must have^noppor 
tunity of proving his case Such a provision is on 
nece sary, for it is perfectly clear that the accused 
*- - - - >j v „ opportunity of 


of discretion and 
1 d Sttlhdconaratn, 


‘ - L - — mortal ei* is 


jlWANSINGH 1939 MLR 157 (ClV ) 

“Art 120— Applicability— Suit for mandatory 

in/unction for removal of fCamtha 

A suit for a mandatory iniunction praying for 1 
removal of Kamtha is governed by the residuary arti 
120 (A 7 awal Ks shore, C J and Sukhdeonaratn 
SUJATKHAN r UBRUKHAN , . , 

1939 MLi 136 (Civ ) 


AttS 16S and 181 —Scope of— Applications to j 

set aside sate 

The wotdmg of Art 166 include all applications , 
made under the Code of Civil Procedure to jet aside a 


1939 MLR 39 (Cri) 

S3 302 and 304 — Proof of offence —Two 

accused — JVo evidence at to uho actually committed 
offence — Roth armed with lathis and both disposing the 
corpse and afterwards absconding and seen together 
Where two accused are charged under S 302 M P 
Code, and there i« no evidence to show which of them 


absence of any evid*nce to ‘hot that he instigated the 
murder or con'pired therein The accused "ere last 
seen with the deceased who was lying with bis face down 
and the a~cu'ed standing near him with lathis in band 
both of them afterwards absconding and moving to 
* - - J — R longing* of the 
ces *t would be 
common mten 
. -r where the in 

ions and some of 
, ■ presumed that 

knowledge that 

. ■ the purview 

• ■ Kt shore CJ 

. . . . ■ ■ ANNATH 

■■ iX 92 (dr!) 
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MAE WAR PENAL CODE. S. 366. 

S 366 —Abduction of women — Intention— Pre - 

turn ft tost 

It t> fair and justifiable presumption that when an; 
woman ts ab 'ucted it 1* wah one or other of the intents 
specified in S 366, M P. Code. In such cases the 
intention is more or le's a matter of inference, though 
there may be ca--e« where it u capable of proof (A fawal 
Ktskore, C. J and Ran/itmal, J ) BlNJRAj blNGH v. 
Sarkar, 1939 MLR 14(Cil.) 

— S. 366 — Abduction of women- — Intention — Pro- 
summon. 

The intention of the accused is, undoubtedly, t 
gravamen of the offence under S 366, M P Co 
and therefore the vital question for determination 
ea'h case. But it is practically impossible for the pro 


MASTER AND SERVANT. 

An intent to commit an offence or intimidate or annoy 
is an essential ingredient of the offence of criminal tres- 
pass. and an entiy in a house under a claim of right is 
no offence provided the claim ts bona fide, ( Nawal 
A'ishore, C, /. and Ranjttmai, J ) ABDUL W/H ID- 
KHAN v. SaRKAR 1939 M L R. 29 (Crf ). 

MARWAR PRE-EMPTION ACT, S 2 -Sate of 

shop — If pre-emptible 

According to the provisions of the Marwar Pre-emp- 
| non Act alt immovable property has been made pre 
emptible and it includes a Shop as well. (Nawal 


l pi ut iacni t una — Amount j! j una velcros A s at 

I date of at st annum — Need for rrnstratirn 

ent fund 


mat u was w iiu one or older ot ttie intents spe.ihea in 
S. 366, M. P Code. ( Ranutmal and Sukkdeo- 
nara/sf,//) SARKAR v BtihLtA 

1939 MLR 26 (Cri ■ 
S. 379 — Offence under — Enforcement of clatm to 
property. 

“It is quite possible that a person may have a claim 
which be bcliev*. to be good to certain propei ty and jet 
in averting tha 
kno*s he has 
Know perfectly 
he wishes, to enl 

having recour-e t« *h<* if ir„nu>in.. •>,»» w- I 

prefers to take the 
the property from ■ 

ing that his oppo 
then his act is di'b 

caused wrongful gain of possession to himself and I 
wrongful loss of possession to his opponent ’’ AIR I 
1923 Rang ll3. Kef. to (Ranutmal and Sukhdeo 1 
naratn, JJ ) SaRKAR v. PaBUDANSINGH, | 


3 87 — Defect tie presentation of document— If 
curable 

A defective presentation of a document for registra- 
tion is curable by the terms of S 87, Registration 


onion. lujir ul ±j jx. bblt'lV J 

*' • “SION AMONG BARMER 


primogeniture ■ 

SfNGH. ... 

MASTER AND SERVANT — Dismissal of s-rvnnt — 
Government tenant taken by Reserve Bank of India into 


S 411- Rerent possession of 'tolen 

Presumption 

^ Where the accused ^vas^found in recent possession of j their service, the Bank cannot dismi- 


3 411 — Several properties recovered from accus 

td — Se parole connetion for ca A — Legality 

Where s'olen properties are found in possession of the 
accused at one and ihe same time and he has already 
been convicted under S 411, M p Code, for the 
receip* of one of the properties he cannot be convicted 
again for the other property unless there is distinct 


— -3 447 — Offence under— -Proof required. 

In order to justify a conviction under S 447, M P 
Cotie, prosecution must establish all the ingredients of 
criminal trespass Thus tt must prov e that the comp'am- 
ant u as in actual possession of the property alleged to 
nave been trespassed upon. (Rannhrtat and SukhJeo- 
"«ritn, JJ.) DEV1SINGH r. SaRKAR. 

1939 M L.R. 99 (Crt ) 

S. 4 18 — Offence under— Entry under claim 


him at pleasure. 
erve Bank of 
1939 Rang 357. 
Necessity for See 
11 S 50. 

9) 1 M L J 615 

—Dismissal of tenant — Right of— Reserve Bank 

of fndia employing servant in spite of his Insolvency — 
kight to dismiss him for same insolvency 
The Reserve Bank may emplov whom they choose, if 
they knowingly employ an insolvent and desire reverthe- 
less to be free at a later stage to dismiss him because of 
the same insolvency, then they most reserve that right 
ie of making the contract of employ 
■'etvatson of that right nw be 
pro'pec'ive employee, in whatever 
Where the bank have not done so 
> ignore hts insolvency ard have 
accepted his set' ices in spite of it' existence, they cannot 
complain of hi-, past a-ttons < Roberts, C J and 
I sparge J) RESERVE BANK OF INDIA V EklAS 

AIR 1933 Rang 357. 
— — — Dismissal of servan'— Temple man/tgr— Right 
\ to dismiss temple pu/art without tiling reasons pud 
wttkeut hearing servant 

Where by an agreement the managers of a tempt 
have been given power to dismiss the pujari of 
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MASTER AND SERVANT 
temple in their discretion the managers can di«pen$e 
with the services of the pujari nitho.it hearing the pujari 
and without giving reascns lor doing so 1 he pujari 
cannot complain that he has not been heard or miscon 
duct has not been proved to the satisfaction of the 
Court The managers may hav* good rea'on for tb-ir 
action and yet not be able to call witnesses or prove 
their case They must however act fairN and honestly 
and not corruptly in the exercise of their discretion 
(Davis, J c and Weston, J ) PREMG1R v Wa\Va 

community, Karachi I L R (1939) Kar 680 = 
184 1 C 643= A IJ5 1939 Sind 252 
■ - Wrongful dismissal — Railway company — 

Misappropriation by assist sit goods clerk — Prosecution 
of station master and asst S' ant goods clerk ant another 
for criminal breach of trust and conspiracy — Coni ten on 
— Dismissal of station master — Subsequent acquittal m 
ret m on — Suit for damages for wrongful dismissal — 
Mat ntJinabihty 

The respondent was a station master in the employ of 
the appellant Railway Administration, and during that 
time it was discovered that the assistant goods clerk had 
misappropriated mon es collected by him in respect of 
freight charges amounting to ks J5 000 
of a complaint to (he police the res 
assistant goods clerk and -mother emj 
appellant railway were prosecuted under 
120 6, 1 F Coce, for criminal berach 
con sp racy and convicted and as the 
conviction the appellant company dismissec 


Court allowed (he application and set aside the convic 
tion and sentence of the respondent The respondent 
filed a suit against the appellant company for damages 
for wrongful dismissal and contended that the company 
was not entitled to dismiss him by reason of the convic 


might from time to time be issued by any person 
duly placed in any authority over him, and that the 
respondent understood that the authority which ap 
pointed him had the power, for any reason that might to 
him appear sufficient, to dismiss the respondent The 
rule9 framed by the company provided for dismissal of 
an employee (J) in case of conviction by a Criminal 
Court, (2) for serious mis -on duct and (3) tor neglect of 
duty resulting tn or likely to result in loss to Govern- 
ment or to the Railway Administration or danger to 
the lives of persons using the railway One of the rules 


juuikiai luai 

Held, that the dismissal based on the criminal con 
viction must be taken to be based on the findings of the 
Court and no departmental inquiry was needed and the 


aside at some later date The dismissal could not there 
fore be said to be wrongfal so as to make the company 
liable for damages (teach, C J, and Kunhi Raman, 


MINOR 

/) Madras and Southern Mahratta ry Co, 
LTD v RANGARAO C0LW 833=* 

(1939) 2 M L 3 911 
MAXIMS — Actio personalis montur cum persona— 
Applicability — Limit t 

The maxim, actio personalis montur cum persona 
cannot operate when the suit has ended in a decree for 
damages so as to result in the ubat p ment of the appeal 
by the legal representative of the dead person (A’tyogt 
/) JfARIPAS NARAYANDAS r JaGANNaTH 

184 I G 679 = 12 RN 116 = l939NLJ 338 = 
AIR 1939 Nag 256 
* A tto personalis montur cum persona — Appli- 
cability See C ? CODE O 22 R 1 

41PLK 610 "A IR 1939 Lah 492 

“ Falsa demonstratio non noeel cum decerpore 

constat See DEED — CONSTRUCTION 

AIR 1939 Rang 396 

— Qui facit per ahum facet per se' — Applicability 

See C P Code O 3, R 4 1939 Rang L R 108 = 

A I.R 1939 Rang 1 
■ Sic utere tuo ict ahenum non laedai —Appli- 
cability See Injunction — Grant of 

rvwx r wt t <tr\Q 


nines hi que non earner, 
later manufacture and 
ngh t> Emperor 

1939 NltJ 65 
MERCHANT SHIPPING ACT (XXI OP 1923) 
S 63— Orders under — Revision — Jurisdiction of High 
Court 

The language wed by the Legislature in S 63 of the 
'* l c '- » u - e to the finality of 

by the Magistrate 
jurisdiction of the 
gley J ) FaZUL 
43CWN 612 

• . ■ —Minors 

Mahomfdan law— Minors 
(3) guardian and Wards act 
A lieoatfon by guardian 

Competence to execute valcalat in criminal 
case 

Compromise decree 

Contract by guardian 

Creditor advancing money for necessaries 

Debt by guardian 

Decree against 

Duty of Court 

Guardian— Contract of loan 

Guardian do facto 

Liability 

Partition suit 

Proof of age 

—A lienation by guardian — Right to set aside 
Same property sold to another by minor after attaining 
ma/onty — Right of purchaser— Transfer of Property 

le by the natural 
s property when 
e is not void but 
set aside The 

minor on attaining majority has the right to have the 
sale set aside The mere fact that the minor after 
attaining majority ha* chosen to Ignore the sale by hi* 
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MINOR. 

guardian and to sell the same property to another person I 
cannot have the effect of selling aside the sate All 
the interest which the minor possesses in the property 
after the sale by his guardian is a mere right to sue to 
have the sale set a-ide, and the transfer of such a tight 
is clearly prohibited by S 6 (e) of the Transfer of Pro - 1 
perty Act. The purchaser from the minor, therefore, 
gets nothing. {Set, /.) MON MOHAN BhaTTa- 


41 Mys HOE. 119 I 

■ — Compromise decree — Provision for payment 
direct to next friend o' * " ” 1 ' ' " 

C. P, CODE, O 32. R 

— -Contract by 
mlnoi — liability of e 
for necessaries. See ( 

*•* Contract if 

tract of tilt of minor 
There is a distinctic 

tract of sale of minor ’ j ij. u .... o , 

property is already alienated, the Court is required only 
to find whether the alienation i- binding on the minor or 
not. In such a case no consideration of equity arisen I 
The relief of specific performance is a relief in equity 1 
and the question which the Court is faced with is I 
whether it should compel the minor to perform the 
onerous act of alienating his property in consequence of I 
the contractual obligation incurred by his guardian 
(.Afiyogi, y.) KRtSHNA Chandra Sharma v Seth 
Rishabha Kumar. AI.E 1939 %T -~ ne = 

— - Contract of sale by guardian on bcho 
forccablhty agatntt minors- Pu r chaser's rtm 

A guardian’s contract for sale or purchas 
behalf of the minor is not enforceable by or 
minor. The reason is that a contract for sale ot immo 1 
vable property is a contract of purely personal nature I 
and as no personal liability can be imposed on the minor, | 
the minor cannot be compelled to perform the contract, ' 
for the same reason he cannot take advantage of the 
contract and ask for specific performance There i« 1 
another aspect to the question. In every case when 


MINOR 

debts proved to have been incurred for his benefit or a 
purpose binding on him, even if the promis-ory note 
does not disclose that the borrowing was on behalf of 
the minor (Abdur Rahman, J.) PlCHAMUIHU UDa 
YAN v, AppaVu UDAYAN. 60 L W 374= 

1939 M W N. 909. 
— — — Decree against— Grots negligence of guardian — 
Suit to set a tide decree — Maintainability in the 

collusion, on the 
1 minor litigant 
aside a decree 
' ANA NAMDEO 

V. DAIPAT Supadu 41 Bom I« E. 1203 

Decree against — Setting aside— Grots neglt- 


— Duty of Court —Next friend or guardian ad 

litem fasting in duty— Proper course for Court 

Where a Court finds that a next friend or guardian 
[ ad litem of a minor party to a suit does not do his duty 
in relation to the suit, it is its duty not to permit him to 
prejudice the interests of the minor, but to adjourn 
the suit in order that some one interested in the minor 
may apply on behalf of the minor for the removal 
| of the next fuend or Court guardian and for the 

**-*"* -■> ’ -, m 

set 

V 


Mm-uJ 23. 

—Guardian — Contract of loan — Liability of 
minor — Creditor's right of direct recount against 
estate of minor 

There is no rule of law which gives the guardian of a 
minor in India any authority to bind the infant ward 
by a personal contract Where a lender of money deals 
“ .v - »- - or her personal capacity and 

tat footing only, the remedy 
guardian and the guardian 
■> .vaitable against the minor or 

e creditor has is merely an 
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gation but not a decree enforceable against the minor's 
estate by process of execution (Pandrang Row ani 
Krtshnaswami Ayyangar, JJ ) MARGARET LORNtE 
v Abu Backer Sait 184 1 0 735= 

1939 M WN 553 = 49 L W 207= 
AIE 1933 Mad 414 - (1939) 1 M L J 664 
'■ ~ 'Guardian de facta — tower to renew barred debts 
See CONTRACT ACT, S 25(3) 41 Bom L R 896 

■ Ltab‘hiy of — Debt binding uniter personal laV> 

not charged on • state 

A minor's estate is liable for a debt which is 
on him under his personal law, even though 
may not have been expressly charged on the estate 
(.Niyogt, J) *" 

183 1 C 


I mortgage 

I Subrogation 

Successive mortgages 
Usufructuary mortgage 
Validity 

lecejiton to mortgaged property — Non transfer 

ible holding— -Tenant recorded at tenant at uni/ or 
licensee — Mortgagee buying out tenant — If entitled to 
compensation from landlord for ' accession' 

* * r 1 the occupant 

as a licensee 
“ who claims 

- «. „ -to v in. lui uua p uuu and thereby 


— • p art it 10 
—Minor defen 

leave of Court— Effect— Right of minor to avoid — 


— j iut» in age — -j i I on i ngage nea ot execu- 
tion during minority — Burden of proof — Boy described 
in deed at bn ng seven years old—- Meant ng of 

When a person against whom a mortgage deed is 
sought to be enforced pleads that he was a minor when 
he executed »t, the onus undoubtedly rests on him to 
prove that he had not attained majority on the date of 
the document When a boy is described in a document 
as being aged seven years it cannot be taken for granted 
that he has completed seven years It is often the 
practice in India to give a man’s age not with reference 
to the completed year but with reference to the year that 
IS actaally running (yaradachanor and Pandrang 
Row JJ) AHMEP IBRAHI* 

CHETT1AR 

MIRZAPUR STONE MAH' ■ 

Appeal or revision — Forum — C 

Collector — High Court, tf can n ui ire on reterenee 
It would be seen from b 18 of the Mircapur Stone 
Mahal Act that the appeals and revisions front the 
decisions and orders passed under the Act by an 
Assistant Collector have to be made 
Commissioner or the Local Governme 
the High Court has no jurisdiction 
such orders on a reference {Thom, i 

Natk,j) Emperor* Jhakjhag 

18310 421=12 R A 134 = I9C * - 
40 Or 1* J 777 = 19 - 

1939 AWE (HC) 399 = AIR 
MORTGAGE See alto C P Act bs 58 10 101 AND 
C P CQDEvO 34 

Accession of mortgaged property 
Apportionment 
Oo mortgagors 

Consideration proceeding from different 
source a , 

Construction 
Equitable mortgage 
Interest— If a charge 
Mortgagee— Assignees from 
Mortgage by deposit of title deeds 
Mortgage suit 
Moveable property 
Prior and subsequent mortgage 
Redemption 
Rights of mortgagee 
Rights of mortgagor 
Sale by mortgagor 
Splitting up of 
Sub mortgagee 


5 BE 320= A I R 1939 Pat 358 
“ *■'- *' - " not having title 

■ nes unavailable be 
has not the title to 

w yivu «. j -u an apportionment 

of the mortgage debt cannot be ordered {D R 
Norman ) ALE Rasul Ali Khan v BaL KlSHAN 
1939 A M L J 61 

Co mortgagors — Transfer by some of entire 

equity of redemption to mortgagee — Position of most 
gages— Suit by the other eo mortgagors — Nature — 
Limitation — Limitation Ait Art 148 

Where there are several co mortgagors and the entire 
equity of redemption in ibe mortgage is transferred to 
the mortgage® by some only of the co mortgagors, the 
possession of the mortgagee continues to be that of a 
mortgagee so far as the other co mortgagors are concern 


“ ' 1939 a"wV (C D ) 304 = 1939 Vi, R 699 

Consideration proceeding from different sources— 

Consolidated sum saddled on entire estate — Mortgage if 


construction— Deposit of title dee Is of me fuss it 
properties — Caleutta properties subsequently mortgaged 
as additional security — Effect of — Jurisdiction ot Cat 
cutla Court 

In 1931 the mortgagors deposited ihe title deeds of 
certain mof ussil properties with the plaintiff to secure re* 
payment of a certain sum In 1934, the plaintiff 
advanced a further sum the repayment of which was 
secured by mortgage of certain Calcutta properties and 
also b> a further charge on the mofussil properties The 
deed provided * that in consideration of the premises 
and as additional «ecurity for payment of all n owes 
owing and payable by the mortgagors unto ihe mortgagee 
under the memorandum oi agreement of deposit of title 
deeds of 1931, the mortgagors do charge and assure unto 
the mortgagee all the Calcutta properties " 

Held, that the effect of the second document was to 
alter the character of the transaction of 1931 bj chang 
mg it from a hypothecation of mofussil properties only 
into a hypothecation of mofussil properties and Calcutta 
properties, and that, therefore, the plaintiff could enforce 
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bis rights under the mortgage in a 
Calcutta. (Panckrtdge.J ) Promat 
Kanarendra Nath Tagore. 

ILR. (It 

Con it r UHton — Independent cdt/er 
that after duration ferial mom gag e to 
possesuon or reeai er mortgage-money 1 01 
Where a mortgage has provided tha 
was for the duration of certain period i 
end of this period, the mortgagee coi 
possession or recover the mortgage.monej with interest 
at the rate agreed upon, the mortgagee’s f ailu re, in a suit 
for po*sev-ton, to claim the relief for the recovery of the 
money due on the mortgage does not preclude him from 
seeking that relief in subsequent suit Because the right < 
of the mortgagee to enter into po"-se*sion and at his 1 
option convert a simple mortgage into a usufructuary 
mortgage is entirely ap.rt from the right to demand . 
payment by realization of the security and therefore an ' 
independent covenant ( Atuison and Ram Lall, JJ.) 
ILak K \Uk v. UDHAM Sing it. 183 IC. 745 = 

12 K L 135 s * A T ‘ w 1” 


MORTGAGE. 


-Mortgage suit — Costs — Award of cn’ts against 

subsequent alienee of mortgaged property personally — 
iVa.n /unified — Ground / for award 

The fact that an alienee of mortgaged property fails 
to comply with a notice of demand for mortgage-money 
is not a reason recognised by law for awarding costs 
against him in a suit toenforcethe mortgage. Though 
the Court has jurisdiction in a mortgage suit to award 
costs personally against a subsequent encumbrancer 01 
subsequent purchaser, he cannot be made personally 
liable for coils, unless the suit has been necessitated by 


—Equt ta He mortgage — Suit ■ 

receiver in respect of profits of mo 

Monty decrte.fioldtr also ottos nt ' • ' 

receiver in execution — Preferential 

An equitable mortgagee is ent 1 . 

mortgagor to the rents and profits ' 
security if it is insufficient for ibe d. 
mortgage debt and is entitled to the a 
receiver in respect of the rents and pro 

gaged property. The holder of a money de.ree who | properly incurred in enforcing his mortgage. But where 
obtains the appointment of a receiver in execution is not I the mortgage has never been acted upon, and the mort 
in the position of a secured creditor When there is a I gages when called upon before suit to produce the mort- 

contest between the equitable mo ■ J — J ‘ J ’ ' > 

decree holder, the former has 
entitled to pttferenttal rights In 

the mortgaged properties whei , , 

appointed at the instance of the money decree.holder in incurred by the mortgagee (Beaumont, C J. and 

execution and also appointed to act in a suit instituted It'adia, J) Bai SheVaNTIBAI v. JaNARDaN 

by the mortgagee to enforce bis mortgage (Leach, C J WariCK 184 I 0 23“ 12 B B lSS** 

and Midhavan A’air, J ) KhadeR MOHIDEEN Sahib 41 Bom.L.P, 631*= A I.E. 1939 Bom 322 

v. NaG'J Bai I LB (1939) Mad 496= — — Mortgage sun— -Costs — Subsequent purchaser's 

49 L W 120 - 1939 M W N 138 - appeal— Costs with rete.ence to— If to be recoiired from 

AIR 1939 Mad 402 =(1939) 1 M L J 730 the mortgaged property. 

Improvements by mortgagor— Rights as to „ J. h ?“ e A . 'f J '- 0Sti ™ a ®°«' 

A mortgag 
mortgaged 
entitled to cl 
amount due 
Norman ) 


Interest — If a charge. 

In the absence of any contract to the contrary, a 

■ Addi- 

NtoAR 

• - 129 

— Mortgagee— Assignees from — If joint promisees 
— Realisation by one of his share of mortgage debt — If 


Where the parties professing to create a mortgage by I 
deposit of title deeds, contemporaneously enter into a 1 


J ) Sjeih lievikishan v. K. S Seth champalalsa. 

1939 NJ.J 612. 

— Mortgige suit — Final decree for sale in suit for 

redemption — If puts an end to mortgage — Mortgage, 
if still subsist after such decree See LIMITATION Act, 
ART 116 60LW 889 

. Movable property — Right of mortgagee 
A mortgage of movable property can be created 
le mortgagee. 
*e for sale as 
iroperty (Tet 
. 1 NORTHERN 

• ■ ■ -L A CO. 

A.I B 1039 Lah S98. 
Prior and subsequent — Prior mortgagee furehas- 
- - -- decree— Suit for re- 

. ■ ■ bsequtnt mortgag 

■ e count ft, rents 
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First mortgagee without impleading the second mort- 
gagee brought a suit on his mortgage and purchased the 
property in execution of a decree obtained by him In 
a smt brought by the second mortgagee for redemption 
of the first mortgagee. 

Held , that the hrst mortgagee should be made to 
account for the rents and profits of the property from 
the date on which he went into possession {.Sen, J ) 
Hare Krishna v Gojendra Nath 

IL-K (.1938) 2 Cal 643 = 18310 612 = 
12 R 0 169 = AIR 1939 Cal 15 
— ■ .—p rior and subsequent— Suite by each mortgagee 
without impleading the other— -Rights of par's es 
Where a prior mortgagee brings the property 
execution of a decree on his mortgage without 
ing the pui'ne mortgagee to the suit, the ngh 


can claim payment ot the amount due under the prior 
mortgage decree where the puisne mortgagee seeks a 
decree for 1 ‘ ' 4> "~ J ’ ' c * 

J ) MOTIF 


— —Prior and subsequent— Suit on first mortgage , 
without impleading second mortgagee— Decree and sale 
—Purchase by mortgagee decree holder and delivery 
of possession — Suit by second mortgagee — Prior mort- 
gagee impleaded but remaining ex parte— Decree — Sale 
and purchase by second mortgagee decree holder— 
Delivery of posse sion to latter — Suit for possession by 
dispossessed first mortgagee purchaser — Main tain a 

bihty See Mysore c p code, S if 

17 Mys L J 487 

Redemption— A count payable— Suit for re 


KlSHFN GOPAL v ABDUL LATIF KHAN 

1939 A W R (CO) 304=1939 0 LJl 699 = 
1939 OWN 1046 
■ ‘Redemption— Right of eo mortgagors — Shares 
of some mortgagors purchased by mortgagee in execution 
of money decree against them— Right of others to re - 
deem those shares 

Where the mortgagee brings a Milt omitting a neces 
sary party and obtains a decree and purchases the mort 
gaged property in execution thereof the mortgage decree 
and the execution sale are of no effect as against the 
person who is not impleaded in the mortgage suit and he 
is entitled to treat the entire mortgage as subsisting and 


ai me uiuugat u m 
■ nst some of the mort* 

equity of redemption 
ttnguished, sad there- 
demption of those shares cannot be claimed by the other 
mortgagors who are not patties lo the decree or the exe 
cation proceedings and w hose interests therefore, ate 
not affected by the execution sale ( Rowland and 
Chat tern, //) WAJID ALI V ALIDAD KHAN 

18410 124=12 BP 222= 6 B R 19 
• - Redemption — Right of— Mortgage of tenure— 

Mortgagee m possession covenanting to pay rent of tenure 
Default in payment of rent — Sale of holding in exe 
ration of rent decree — Effect on equity of rtdemption — 
Subsequent purchase by mortgagee — If revives equity of 
redemption — Absence of fraud or collusion — Effect 
Where a mortgagee in possession of a tenure 
tnakes default m payment of rent which he has under 
taken to pay, in consequence of which the holding is 
brought to sa’e by the landlord in execution of a rent 
decree such sale must be held to extinguish the mort* 


under the fir 
Krishna v 


— Reder 
mortgagee tr, „ 
mg not cash but paddy advanced 

A mortgage was to secure a loan not of money but of 
certain amount of paddy advanced The mortgage i 
bond pave the price of the paddy at a particular rate It j 


*“ *12 132“= 1939 P WN“l6 = 

A IB 1939 Pat 382 

Redemp ti on suit — Attaching decree holder pur 

i - - ' 1 — Suit for redemption after 

tion of mortgage decree— 


ureviuuiL " ,n e * ecutlon of * ,,s mone y 

Held that the second mortgagee trying to redeem the decree attaches the mortgage property of his judgment 
nrW mortgage must calculate the puce oi paddy due | debtor and at anction sal- purchases 'he same subject to 

1 “ *- ‘ mortgage but does not redeem 

of redemption as purchaser is 
■ of the mortgage property in 
e decree and his suit for redemp 
... <ee safe is wholly untenable 


paynicr 

Where cash, is paiu in su iMauiuii a i w 
demption takes place in fact, bat where property is 
transferred the redemption depends upon whether, the 
title in the property sold, in law has passed to the mort- 
gagee or not {.Thomas, C.J and Rad ha Krishna, J i 


■ • : » ■ ■ • ■ ■ . • Pat 7 

* E ights of mortgagee— Impairing of security by 
let of third parties— Remedy — Limitation 
A mortgagee is not restricted to remedies against the 
thortgagor when he sees that his security is lessened or 
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destroyed by the act of third parties lie is not requir- 
ed to wait from the time the injury is done to the secu- 
rity until he obtain* possession through legal proceedings 
The starling point of limitation for his suit for * J 
is the date of the injury to the security (Slone 
XlLKA’TTH r. Devidas. 1939 N.L 

-ffiyi t of mortgagee — Right to relinquish 
and sue on f'noHit co’.vnant. 

As a general principle the n 
the security, and can sue on 
pay. (Almonds J. C. and S 
BaSHEShar Nath. 183 IC. 833-= 12 R Pe3b 18= 
A 13 1939 Pesb. 34 

Righti of mortgagor— Mortgagee contracting to 

sell in exercise of hit pouts* of tale—Con'ract rescinded 
— 1 Urtgagt/t liability to account to mortgagor for fur- 
date-money. 


; MORTGAGE. 

I The tight of subrogation cannot be urged n defence 
at a time when the mortgage which had been discharg- 
ed is itself barred by limitation. If, a suit on the 


REDDIAR. 49 L W. 657= 1939 M W.N. E90 = 
AIR. 1939 Mad. 678 =(1939) IMLJ, 770, 
——Subrogation— Mature of right — Herat far an 
assignment or substitution 

Subrogation, of course, means substitution, for the 
j person redeeming is substituted for the incumbrancer 


•' 1 -Stale tiy mortgagor — rurenaser not impeiaded in 
Suit on mortgage— Decree and sale in execution — Rights 
of private purchaser— If affected— Rights of as against 
execution purchaser See Mys C. p CODE. O 34, 
r 1 . 17 Mys LJ 321 

— Splitting up of — IVays open 
There are only three ways in which a mortgage can be 
split up One u by act of parties at tbe time of the 
contract. The second i- by operation of law and in 
India it can ari‘-e only under S, 60 of the T P. 
Act where the mortgagee or all the mortgagees as 
the case may be acquire in whole or in part the share of 
the mortgagor. The third is by act of parties subse 
quent to the deed by way of novation which is dealt 
with in S 67 (d) of the T. P. Act. It requires a> a 
pre-requi'ite the consent of all parties concerned 
(Stone, C T and Bose, J) SaDASHeO RaO v ROOP 
CHami» 18110 719 — 1939 KLJ 112= 

AIR 1939 Nag 136 

Sub mortgagee— Position of -Compromise decree 

fixing 'stale of account" between mortgagor and mart 
gogec — If hndl sub mortgagee 

The position of a sub mortgagee is no higher than 
that of the mortgages lie is bound by what is called 
the 'state of accounts’ between the mortgagor and the 
mortgagee Though a decree fixing the ‘state of 
account’ between the mortgagor and the mortgagee is a 

fraud 

■ ■ . ’ ’ . J21 = 

AIR 1939 All 719 

Subrogation — Keeping alive— Money advanced 

to discharge three mortgages — Payment of two only— If 
available as shield against third 

If a person advances money to discharge 
three encumbrances, payment of two prior en- 
cumbrances cannot be availed of by hint as a shield 
against the third. (Venkataramana Rio,/.) SUBBA 
RAMA RKDDI V KRlSHNIAH CHETTY 

1939MWN 635 = A LR 1939 Mad 718 = 


— Subrogation— Purchase free from incumbrance 

—Disclosure of prior mortgage— Discharge— Rights 
of purchaser 

Where land burdened with pnor and subsequent 
mortgages is purchased by a person for foil price and 


J J bl)ND> klaL v AMRUT RAO. 

I.LR ( 1939) Nag 690 = 183 1 C 439 = 
12 RN. 62 = 1939 NL J. 366= 
A J.R. 1939 Nag 217. 

Subrogation — Third mortgagee paying off first 

mortgage — Ignorance of intermediate mortgage — Effect 
j — Presumption of intention to keep ohfc— Third mort- 
gage providing for different rate of interest from first 
and comprising more properties than first — Absence of 
inquiry as to amount of first mortgage — Right to 
priority over Second mortgage 

Ignorance of the existence of an intermediate mort- 
gage is no ground for refusing lo draw in favour of a 
subsequent mortgagee who discharges the first encum- 
brance the pre^unp’.icn that he intended to act for bis 
own benefit and keep alive the original mortgage a;, a 
shield against any danger which might threaten his 


Successut mortgages— Txeo mortgage, 01 er tame 

property to same creditor— V rger—Doetnne of 

The doctrmeof merger is not applicable to mortgages. 


Y. D 1930 — 55 
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to mortgagee— Trespasser in possession — Suit by mort 
gagor for possession and mesne profits from trespasser— 
Mai ntainabtlity 

A mortgagor who has executed a usufructuary mort- 


1039 OLH b / — 1939 A W R (UC j /*= 
1939 0 A 128 = A IE 1939 Oudjl 96 

-Validity — Trespasser wrongfully in possession — 

Mortgage for payment of goyernment revenue— If binds 
- * J See 

, ’ 621- 


put tn possession of property mortgaged — Power or 
mortgagor to create rent-free tenancy tn favour of 


rehandar or mortgagee in possession, but even that 
would not bind the mortgagor unless the settlement is 
made bona fide in the ordinary course of management 
( Manohar tail, J ) RUP NARAIN PaNDEY v SHEO 
SaOAR TeWARI HEP 454 = 180 I C 105= 

5 BR 342 = AIR 1939 Pat 258 

... w» Usufructuary mortgagee— Rights of— Provision 

enabling mortgagee to realise rents of mortgaged pro 
perty and to appropriate same towards mortgage money 
and interest and tn case of difficulty in realisation to 
sue for sale— Right to sue tenants 

Where a mortgage deed in substance provides that 
the mortgagee will have the right to realize the rents of 
the mortgaged properties and apply the amount roalizea 
* J, »« »«r and vrondlv towar 


■ • . * * S 11 

Central 

They 

| ment concluded tn 1930 with the Central Provinces 
States ( Niyogi J) TULSIRAM v EMPEROR 

1939 NLJ 355 

— S 16 and Rule 40 — Disobeying signal — No evt 
deuce that police officer was in uniform — Conviction iff 
can be sustained 

Where there is no evidence to the effect that the 
police officer whose signal was disobeyed was in uniform 
a conviction under the rules for disobeying the signal 
cannot be sustained ( Edgley /) NANDA Lal KHAN 
v Emperor 43 c W n 278 

-S 16 — Prosecutions — Promptness — Neces- 
sity 

Prosecutions for motoring offences should be lodged 
promptly otherwise the motorist may be unable to- 
recollect as to what happened and to give his own expla 
nation (Z> R Norman ) CHAND Mac v Empfror 
1939 A111J 94- 

S 16 —Rules under Rr 31 and 33 — 'Plying 

for hire within British India— Meaning of 

If a person carries passengers in his bus from outside 


AIR 1939 Sind 85 
-- ■*»-* — Vehicles 
applies to 


■ nnot apply 

jse of a motor omnibus carrying passengers and 
for it applies only to motor vehicles used exclu 
or the carnage of goods R 63 (3) seems to 
i. v j-. < ,u„ , — -i to calculate 

xtra luggage 

■ 60 makes it 

. . , i responsible, 

• ’ fulfilment of 

—Validity— 'Sahi' wn d df ‘*'f r a / e 

. —__rw mort rare of 1332— Practice of so | charged for carrying luggage in tAcess^of t^he 
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MOT OK VEHICLES ACT (1914), E. 4C 

Enles framed under Kr. 40 and 23 —Presecu 

lton for breach of — Examination of motor tehele— 
AVrtff/1 — Rider tf should be emur, to justify tosttec- 

* ,# ln re'pect of a motcr cycle, if a beach of R. 40 of 


MYSORE ARBITRATION ACT, S. 11. 

Right te— Delivery of formal possession by Civil 
Court— Person tn possession not a party to those proceed* 

Where a person in possession of property, who had 
already obtained mutation m bis favour, is not a party 


offence to nee a motor vehicle without a silencer 
1 D R, Reman.) CHAND UAL ? EMPFROR 
V 1939 A. ML J. 94. 

MUSSALMAN WAKE ACT (XLII OF 1923),S 10 
__ Jurisdiction to enquire under — Dental of existence of 

^Where the existence of the waqf itself Is in dispute. 


(as amended by Bombay Act XVIII of 

1935), S 10 —Scope— Jurisdiction to try offence under 

—Trial by District Court— legality _ , 


MUSSALMAN WAKE (BOMBAY AMEND 
MENT) ACT (XIII OE 1935) S. P,l- Jurisdiction 

of District Court under— Property of wakf ntuote 
beyond ,urtsdt't, on— Power to make order of eontnbu 
hen on mutwath 
In the case of 
the local limits c 

under S 61 I 

• • ient) Act of j 

'ed upon to 

make a contribution to that Fund arc the wakfs to f 


I M.) VlDYA B HUSH AN v. ALI HaSAN. 

1939 A.WB (BE) 89=1938 ED 944. 
MUTUAL BELIEF FUND — Policy — Appointment 
of nominee — Vesting of fund. See C. P. CODE. S 60 
—Failing employee. A I E 1939 Sind 15. 

MYSORE REGULATIONS, ACTS AND RULES. 

Arbitration Act. 

City Municipalities Act ( VII of 1933). 

Civil Procedure Code (III of 1911). 

Co-operative Societies Act (VII of 1918). 

Court Fees Act (111 of 1900). 

Criminal Procedure Code (II of 1918) 

Hindu Women's Eights Act (X of 1933). 

Inam Buies 

Insolvency Act (VI of 1911). 

Limitation Act (IV of 1911) 

Negotiable Instruments Act (VII of 1917). 

Road Traffic and Taxes Act (VI of 1936). 

Stamp Act (II of 1900 . 

Town Municipalities Act (VIII of 1933) 

Transfer of Property Act (IV of 1918). 

Workmen’s Compensation Act. 

MYSORE ARBITRATION ACT, S. 11— Award 
going beyond terms of reference — Validity— Parties 
taking part in proceeding! and accepting award and 
acting on it— Effect — Right to impeach award. 

Where the arbitrators decide as well a matter that is 
not included in the reference, but the parties concerned 
take part in the proceedings and accept the award when 
it is made, and act upon it, they must be deemed to 
have made a second submission in respect of that matter 
and cannot subsequently be allowed to repudiate the 
award and say that the award is invalid on the ground 

’ “f reference. (.Abdul Cham 

■ Shmk Mahoomed v. 

■ . 44 Mys HOE 170 = 

17 Mys L J. 132. 

S. 11 — Misconduct — Arbitrator making private 

inquiries— Ob/eetson railed for first time at hearing of 
appeal from order filing award — Acceptance and sign- 
ing of award after award 11 read out — Effect — 


The entry of a title in the revenue records as the result 
of mutation proceedings ts merely the recognition by 
Revenue Officers of a title which they believe to exist 
It is true that the entry when made is entitled to a pre- 
sumption of correctness unless rebutted, but the mere 
making of an entry does not in any way create a title. 
(Mitchell, F. c.) Sardvr Khan v. lakshmi 
CHAND. 18 Lab LT. 31. 


lot open to a party to an award made on 
toarbitration to impeach the award on the 
hat the arbitrator made private inquiries apart 
evidence adduced by the parties, when he has 
the award and signed it after hearing u read 
uch a case he must be treated as having waived 
to raise such an objection Irregularities and 
ict may be waived An objection on this score 
e permitted to prevail when it is raised only at 
ng of the appeal against the order filing the 
(Abdul Ghani and R’agenara Iyer, //.) 
Sheik Mahoomed r Sheik ahamed 

44 Mys H C.R 170=17 Mys L J. 132. 
S 11 — Misconduct — Whole question referred in- 
cluding question of law governing parties— Wrong 
decision on lour— If invalidates award 

Where the whole question in dispute between the 
1 parties, including the law applicable to the parties, who 
1 are Mussalmans, is referred to the arbitrator (Maulvi). 
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MYS CITYMUN. AOT (1933), S,64. 

his award cannot be atta-ked on the ground that he 

decided on an erroneous assumption of law. If a 


/ytr. jr) Sheik Mahoomed v. Sheik ahamed 
41 Mys HOB 170=17 Mys LJ. 132 
MYSORE CITY MUNICIPALITIES ACT (VII 
O' '■ 

‘Mysore Road Traffic and Taxes Act, S 31 — Effect of 


MYS C. P. CODE (1911), S. 43. 

verse possession is not barred by res judicata (//ages 
vara Iyer and Vcnkataranga Iyengar, // ) SaNJEEVA 
Gowda v Venkappa 44 My a H C.B. 422= 

17 Mys LJ. 403 
'S 11 — -Might and ought • — Prsor mortgagee pur- 
chasing mortgaged property in tale in execution of 
decree on his mortgage and taking possession — Second 
mortgagee not made party to suit — Subsequent suit by 
second mortgagee— Prior mortgagee impleaded but re- 
maining ex parte— Omission to set up right to be re- 
deemed or to offer to redeem second mortgagee— Decree 
by decree-holder — Dis- 
. ' ,ee — Suit by latter for 

■ ■ > possession — Bar of 

Where a prior mortgagee, who has purchased and 


1/iMyBJLiJ b 

MYSORE CIVIL PROCEDURE CODE (III OF 
1911). S 11 — Directly anl substantially in issue— 
rintm bi wife for maintenance against husband on 


plea that he is a prior mortgagee in order to obtain 
possession, by reason of S. 11, C I* Code, he having 
omitted to urge the same in the suit by tne second mort 
papee ( Nngtswara Iyer and Stngaravelu Mudahar, 

Gowda v. Maris ^mi Gowda. 

17 Mys L.J. 487, 
and 38 — Construction and scope — "Court 
decree “ — Court actually passing decree — 
ute after transfer of territorial /urisdie- 
Court 

ire Civil Procedure Code, is an inclusive 
does not exclude the Coart which actually 
ree, though its territorial Jurisdiction has 
red to another Court. The Court that 
ee has power to execute it. S 37 ha6 
fleet of enlarging the scope of S 38 by 
in the ambit of the words “Court that pass- 
" a Court to which jurisdiction has been 
(Shaniaranarayona Rao and Stngaravelu 

'/) Rama Setty v Ramakrishna 
43 Mys BCE 617. 


adverse Possession and title thereOy—l / its juun.au. | **■ —Applicability — "Decree"— Award be 

Where in a previous suit by the defendant against the Registrar of Co operative Societies under Co-operative 
plaintiff for a declaration of his title *' *“ r "* ' Province— If a decree 

and for an injunction, the Court 1 _ , , . , 

the latter and dismissed the suit, and " Code, only deerees of 

tnteL a subsequent suit for po«ession - - . > Br i“ sb . J nd “ J“ n , be 

o^er and « lessor of the defendant . . ‘ , subject o Other lim,. 

ludicata But the decision in the p 

would not prevent the defendant from 

later suit that he and his predecessors 
possession of the property for over 12 

h « there w'as'no issue of adverse possession ‘much less [ the same manner as a decree of such Court does not 
any finding thereon, in the former suit, the plea of ad l invest the award with the character of a decree of a Civ, I 
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MTS C. F. CODE (1911), S 47. 
or Revenue Court, and does not bring it within the 
scope of S. 43. Mys. C. P. Code. (A ’agenara Iyer and 
Smgaraielu Mudahar, JJ.~) SRl GaJANANA URBAN 
Co-operative Bank, Ltd., Byadagi v. Basavanna 
Gowda Siddalinganna Gowda, iiadara Halli. 

17 Mys LJ. 436 

• — S. 47— Applicability— Mortgage of undivided 

share by Hindu coparcener— Smt on— Decree and sale 
iu execution — Purchase by decree- holder — Procedure for 
working out rights — Application m execution of suit for 
partition. See Hindi; Law — Joist family. 

17 Mys L J 270 

S 47 —Execution application— Conversion into 

ski l — Conditions lor 

An execution application cannot be converted into a 
suit under S. 47, C. P Code, when the allegations In 
the application are insufficient as pleadings in any suit 
which might be of advantage to the applicant, and 
indeed very different from the pleadings required for 
such a suit, {Reilly, # C J. and Abdul Chain, /) 
Ramachandra KAO : CHAGANMULL. 

17Mys.LJ.270. 

S 47 — Partus — Defendants dismissed as un 
necessary parties— If ‘‘parties.” 

Parties added as defendants to a Suit, who have been 
dismissed from that suit as unnecessary parties cannot 
be regarded as parties within the meaning of S 47, C. 
P. Code. {Unity, C /. and Abdul Chaus, J ) R A MA- 
CH ANDRA RAO V. CHAGANMULL 

17 MysL.J 270. 
S 47— Scope—. Execution, discharge or satisfac- 
tion of deertt — Decree holder purchaser— Proceedings 
for work, n g out rsghti as purchaser — If relate to execu- 
tion or satis faction of decree 

Proceedings taken out by a decree holder purchaser 
for working out bis rights as auction purchaser are not 
proceedings for satisfaction of the decree or for the 
execution of that decree within the meaning of S. 47, 
C P Code. {Rally, C J and Abdul Ghans, /) 
RAMACHANDRA RAO V. CHAGANMULL 

17 MysX J. 270. 

— S 60 — Applicability — Personal mam grant by 
Government — Successive life estates with prohibition 
against alienation — Decree against holder — Right of 
decree holder to attach and sell inam See Grant — 
Personal inam by Government 

17 Mys L J. 305 = 44 Mys II C R 249 
— S 60 — Scope — Execution sale — Right of pur- 
chaser prior to confirmation of sale—Attachabihly — 
Transfer of Property Act — Applicability to Court 
sales. 

The right of an auction purcha' ■ 

execution of a decree m the prop 
before the sate is confirmed is a 
Lie under S 60, C P 
gets a vested right and not mere! 

On confirmation title to the property vests in him not 
from the date of confirmation but from the date of sale 
The fact that the vested interest is liable to be defeated 
as a result of the sale being liable to be set aside under 
O. 21, R. 89. 90 or 91, C. P Code, does 
not affect the rights of the purefca-er under the sale 
Sales in execution of decrees are not governed by the 
provisions of the Transfer of Property Act cave as pro 
vided by b. 57 and Ch. IV of that Act. The rights of 
an auction-purchaser at an execution sale have therefore 
to be determined by reference to the provisions of the 
C. P. Code. ( Shankar anarayana Rao, Otfg C. J and 
Stngaravelu Mudahar J.) RAMAN AR AVAN t< VEN- 

katappa. 44 Mya II.C R. 40 =17 Mys L J. 69 


MTS. C. F. CODE (1911), S 144. 

1 S. 96— Decree — Finding or observation adverse 
to successful party net incorporated tn decree — Appeal - 
ability —Omission to appeal against • — If concludes 
matter a' against non appealing parly. 

Where a decree is in favour of parly, the observations 
and often even findings against him not incorporated m 
the decree cannot be appealed from. It is the decree 
which gives the light of appeal to the aggrieved party, 
and it is not apparent how a mere observation in the 
judgment or even a direction which is not embodied in 
the decree can be challenged at all When further the 
observation or direction relates to a person who has not 
been made a party to the suit it cannot be challenged at 
all. The Court has no power to take up the case of a 
person who is not a party to a suit and try in that smt 
to decide his liability or lights. Failure to appeal 


■ ■ S. 100 — Concurrent findings of fact — Finality 
— Ignoring of vital admissions of party — If justifies 
reopening of findings tn second appeal 

Though generally the High Court in second appeal 
will not reopen concurrent findings of fact arrived at by 
the lower Courts, if vital admissions by a party clin- 
ching the matter in dispute have been ignored by the 
Courts below, the High Court is not precluded from re- 
opening the findings of fact notwithstanding that they 
are concurrent findings ( Abdul Chant and Snsgaratelu 
Mudahar, //.) SRINIVASA IYENGAR V TlRUNARA* 
YAN 44 Mys.H C E 57. 

3 115 — Case decided — Interlocutory orders— 

Revision— Interference — Power of High Court, 

TLe High Court has power to interfere in revision at 
an interlocutory stage in appropriate cases, but it can do 
so only when the error ts such that irreparable injury or 
injustice will result if the error remained uncorrected at 
the earliest possible opportunity {Nagenara Iyer and 
Stngaraiclu Mudaltar, //) LAKSHMAMMA v 
NEELARAIE UrS 44 Mys H OR 319. 

S 115 — Limitation — Revision application- 

period of limitation — Practice See PRACTICE — 
Mysore High Court 17 Mys L.J 267. 

S 115 — Material irregularity— Review— Order 

rejecting as no grounds were made out — Rets si on — Inter- 
ference — Sufficiency of grounds for resection — If can be 
considered 

Where a lower Court throws out an application for 
review of judgment on the ground that no grounds have 
been made out for a review, it cannot be said that there 
has been any illegality or material irregularity in the 


S 115— Order refusing renew — Revision — 

Competency — Grounds 

No revision be- against an order rejecting a review of 
judgment unles« the order sought to be made by a Judge 
who has exerci-ed a jurisdiction not vested in him by 
law or failed to exercise a jurisdiction so vested or has 
acted illegally or with material irregularity in the exer- 
cise of bis di-Crction {Abdul Cham, J ) SlDDE- 
COWDA f. EOREGOWDA. 17 My 8 L J 267. 

Ss. 144 and 151 —Applicability — Order for 

restitution consequent on setting aside of execution salt - — 
Appealability — Second appeal 

An order for restitution following ike setting 
an execution sale is an order passed under Q 

s 




V 

' \ 
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M7S 0 P CODE (1911) B 151 
Code and is nol appealable S 144 does not apply to 
the case , the operation of S 144 is expressly directed 
to cases Where and m so far as a decree is varied or 
reversed * If the order is wrongly treated as one under 
S 144 and an appeal entertained by the appellate Court, 


In ordering restitution under its inherent powers a 
Court has power to go into the question of mesne profits 
and award mesne profits a separate suit for such profits 
is also p'rm ssible {Shankaranarayana Kao and Abdul 
Ghaut JJ) LOKAPALIAH V CHANNAPPIAH 

16 Mys h J 553-43 Mys HOB 523 

0 1 B 3— Construction— M dttfario it tutl — 

WhtH allowed — Conditions to be salt shed 

The general rule is that suits should not be multi 


MTS 0 P CODE (1911) 0 22 E 3 
Stngaravelu Mudaltar, J ) SUNDER SlNGH v 130RE 
GOWDA 17JVlysLJ 216 

■ '0 9, E 13- — Ex parte decree — Decree against 
several defendant as members of joint Hindu family 
and making joint family property habit — Setting aside 
J ' 1 T J nit alt 

several 
a family 
roceeded 
le defen 
he other 
common 
udaltar 

\ " E 216 

i admit 

non — Fresh preliminary decree for balance— Propnety 
— If justified 

It is very unusual for any Court to make a partial 
de ree for sale in a suit for sale by mortgagee in res 
pect of part of the mortgagee s claim and leave the rest 
of his claim to be the subject of further litigation in the 
suit O 12 R 6 C P Code cannot be appl ed to every 
possible kind of suit especially a mortgage suit for 
which a special procedure is prescrib'd by O 34 CP 


that they cannot be conveniently tried as single suits he | 
may split them into separate su ts for the purpose of 
trial under O 2 R 6 C P Code ( Reilly C J and 
Stngaravelu fif udaltar J) VaGGAPPA v DODDA 
yellappa 16 Mys It J 561 49 Mys H C K 542 

— 0 1 B 6 — Joint promisors —Separate suits by 

promisee a garnet several promt tort under tame document 
— Maintainability — Contract Act S 43 

Where a number of prom sors have undertaken under 
one instrument a joint liability and where one suit can 


virtue of S 43 
R 6 C p C< 

fif udahar , // 


rent at fixed rate from date of s it to date ot 
' possession— Permissibility 
) 20 R 12 of the amended C P Code in a 
ossession of immovable propeity, it Is not 
permissible for the Court to award rent in the suit 
itself at any particular rate from the date of suit till 
delivery of possess on it can only give a direction for 
ascertaining the rents or mesne profits -from t! e date of 
suit up to the date on which possession is delivered# 
{Abdil Chant and Hagesvara Iyer, JJ ) KANA« 
karathnamma V Rajappa 17MysLJ 334# 

O 21 B 103 — Burden of Proof-Suit by 

defeated obstructor — Onus — Proof of possession on date 
[ of proceedings for removal of obstruction — J' ifpctency 
~ e ii a special 

ordered to be 
jn pu chaser 
the defeated 

* c „ 


>0 6, B 

aside alienation 

—If to be atta- 
in a suit by 

alienations made by their father dor ng the r m nor ty 
an appl cat on for permission to amend tl e pla nt in 
order to add some more items of property alleged to 
have b-en omitted from the pla nt schedule bf overs ght 
made at the very end of the trial at the stage of argu 
ment after all the evidence in the case has been eonclud 
ed would be properly refused ( Reilly C J and 


date when the proceedings under O 21 K W were 
taken and then to wait for the defendant to prove bis 
title {Putty C J and Stngaravelu flfudahar J) 
Chinnamma*. Parasuram Sait 

17 Mys I# 3 176 

O 22 R 3 — Co is/ ruction and scope— Death of 

one of several pla nhffs or a p Pel l a nt t — Legal represents 
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MYS. C. P. CODE (1911). 0. 23, 5 1. 
five not brought on record — Whole suit or appeal— If 
abate! — One cf several plaintiffs competent to prosecute 
suit or appeal— Effect— Decree without legal rep re tenia 


MYS. C. P. CODE (1911), 0. 31, R. E 
The provisions of O 32, R. 7, C. P. Code, are \ery 
stringent provisions. The words ‘expressly recorded in 
ihe proceedings” in the rule prohibits the Court from 


■ 0. 23, R 1 — Scope — Mortgage suit— Preli- 

minary decree— Subsequent application for withdrawal 
of suit — Competency — Power of Court to permit with- 
drawal. 

The rich* to withdraw a salt under O 23. R 1 C P. 


All attaining ueuuui is iicil a neiessaiy panyloa 
mortgage suit A person w ho acquires an interest in the 
mortgaged properly or in the equity of redemption after 
the suit to enforce the mortgage has been lodged does 
not acquire such an interest as would entitle him to be 

— -* — * -•»*- O. 34, It. 1. C P. Code 

on the mortgagee to 
1 a person takes his 
• and to the result of a 
• ham and Smgaravelu 
1 • ‘ A SETTY V KRISHNA 

• ‘ ' 379 = 17 Mya L J. 274. 


Stage is reached, the right of a party to apply for with- | —— O. 34, R. 1— Parties— Attaching decree holder— 
drawal of the suit and the power c ‘ tu,t 

withdrawal under O 23, R. I,C 
(Nagetvara Iyer and Stngaral ' ‘ 

Mallaiyap GURUNANJAPPA ■ 

• O, 32, El 3 and 4 — Minor defendant — Court 

guardian — Appointment of— / / enures for whole Us — 

Right of another person to apply or appeal on behatf of j 1 
minor — Negligence ur misconduct of Court guar.ti 
Effect of _ j 


not a necessary party ta a 
Iyer and Singartrt'u 
HARP NAGESHACHAR. 
44 Mys H 0.R 265 = 17 Myg L l.SCL 
•O 34, R 1 — Scope— Mortgage — Subsequent sale 
by mortgigor to it ranger —Suit by mortgagee to en'urf 
mortgage — Purchater not impleaded — Pffeet— Decree— 
Salem execution— Purchaser— Right! of, as c-a.rt' 



aware of existence of minor and granting tease — O 34. R. fi — r.^. . *’ '‘!U~ 

Sufficiency— Compromise without express recording of that decree exeeuta}’egf^ t -> ** ’ 

lease— If void— Right of minor to ignore tieney — If void. * “ •’"^tgagor 
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lays, c p. code (mi), o 41, k. 4. 

A decree for sale m a mortgage suit providing for 
execution thereof personally against the mortgagor in 
case of deficiency, though it may be contrary to the pro- 
visions of O 34, K 6, C P Code, i>- not void on that 
ground, and w ould not aflord a ground for revision to 
the High Court (Abdul Ghaut /.) SiDDEGOWDA v. 
BOREGOWDA 17 Mys L J 267. 

— O 41, R 4— Scope — Appeal— Death of one of 


plaintiff— Defendant— If bound to file objections i 


O. 47, R 1— Scope — 

default — Application lor reiti 
default— Application for revie 
appeal — Rejection —Subsequent 
of order dismissing application 
— Competency 

Where a party whose appeal 
of prosecution applies for restor 
O 41, R. 19, C. P Code, but 
dismissed for default, he canno 


[ MYS. CO-OP. SOCIETIES ACT (1918), S. 63. 

mortgaged property from a member who had already 
' executed a mortgage on w bleb the suit is brought. The 
I section permits 'uch a purchaser being brought en 
record in proceedings before the Registrar. Rule 16 of 
‘ the rules under the. Act prior to the introduction of 
S 43-A, a l-o permitted such a purchaser being implead 
ed in a suit on a mortgage, executed by a member to a 
j Co operative Society If such a person is not impleaded 
in the mortgage, the rights of such person, 
iefore suit cannot in any way be affected by 
the decree or award pas'ed in such suit A 
I r . of the mortgaged property at a sale in execu 

| tion of the award made by the Registrar in the suit on 
ihe mortgage cannot acquire full rights in the property 
as against the purchaser from the mortgagor member 
y to the proceedings 
ham ard Nageivara 
■ 17 Mys LJ. 321 

1J 43 (cj — Award — Execution by Civil Court — 

Condition precedent to — Certificate by Registrar — 
IVeeessi/y for — Limitation for execution — Starting point 
of time — Date of award or date of certificate — Limita 


remedy and fails, he cannot purs 
urging the very grounds on which 
in the first remedy he pursued ( 
SUBBA RAO V RAMIAH 

MYSORE CO OPERATIVE SOCT 
(VII OP 1918), S 42 and R. 25 
from ordtr of liquidator — l f one under 
Code — Limitation — Limitation Act, Art 
The words "under the Code of C 
occurring in Art. 152 of the Linutat 


, 17 “^ J I CmI Court commences ' 


orders passed by a liquidator under S 42 and R. 25 of j 
the Rules of the Co-operative Societies Act is one | 


ued as a 
r) (0 of 
by the 

3 run not on the date when the 


— Award by Registrar — 
execution — Limitation — 
MITAT10N ACT ART 181. 
17 Mys L j. 342. 


alive Society by member — Subsequent sale of mortgaged 
property to stranger — Suit on mortgage by society— Pur* 
chaser not impleaded — Effect — Purchaser in execution 
of award — Rights of as against private purchaser from 
member, 

S. 43 A of the Cooperative Societies Act does not 
prevent a Co operative Society suing a member or past 
member from impleading as parties to the proceedings 
before the Registrar persons claiming through such 
member or past member, for example, a purchaser of 


absence ot sucti a ceniuuite, me appiiuiuon >«• 
tionhas to be thrown out by the Civil Court ( Abdul 

Chant,/) City Co-operative Bank, Ltd. My- 
sore *. K P SVVAMY. 17 My* I* J 342 

-3 63— Applicability— If confined to loans by land 

mortgage banks only, 

S 63 of the Mys Co operative Societies Act is con 
fined to cases wheie land mortgage banks advance loans 
on the security of landed property and has no applica- 
tion to loans by other Co operative Societies to their 
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MYSOEE COUET-FEES ACT 11900). MYS CE. P. CODE EEG (1904), 8. 162 

members ( Abdul Chant and Nageswara Iyer , JJ.) | purchased them himself, obtained possession through 
KAMiAti v. AppiaB. 17 Mys L J 321. i Court. The plaintiffs who w ere the sons of the 2nd 

MYSOEE COURT-FEES ACT fill OF 1900)— j defendant, sued for a declaration that the decree and 


tamed against them all and their shares in the family, 
property jointly the creditor appellant pajing only a 
single court-fee of Rs IS, a joint appeal to the High 
Court preferred by the sons challenging the decree may 
be filed in the same coart-fee as that paid in the 
Court below. It ia not necessary that each of the 
appellant should pay separate court fee and prefer a 
separate appeal claiming an exemption of his individual 
share from the debt in depute [Abdul Cham and 
Smgdra-.elu Mudaliar, JJ ) RAMA RAO V. THAM- 
mat.ua. 44 Mys HOE 357-1"'*” " 1 

■ — Sint for possession and for mt 
and future — D.cre- for possession and 
inquiry at to mesne profit t — Appeal ■ 

Court ftt payable — Court'fee on amou , ; 

claimed, in euit — If to be paid. 

Where in a sou for possession of immovable property I 
with past and future mesne profits ihe Court decrees 
possession and orders an inquiry as to the 
mesne piofits the defendant appealing from the 
decree need not pay court-fee — — » -- 

claimed by the plaintiff in thi 
If he pays coort-fee on the value c 
the appeal, m , possession of the 
Iyer and Vcnkataranga lyeng 

Gowda v. Venkappa. 

(as amended by Act Vni of 1922), S. i (It) 

(c) and 8Cb II, Art Applicability — Co-owner 

in ponee non— Suit for partition — Court ftt payable— 
Relief of im unction — If consequential relief. 

A suit by a 
in joint posses.* 
share and for 
1» of Sch. n of 
under that arti 
in the plaint th ■ 
of that allegati' 
case out of the 
relief by v, ay o 

and the suit ca , , , , . .... 

Act, the relief of injunction Is not a consequential relief 
at all, as the plaintiS is already in possession, but it is 
an independent relief and the plaintiff can value It in 
his own way and pay a court fee The suit cannot be 


of mortgagor for declaration that decree and execution 
did not bind them and for partition ant posieiiton — 
Court fee payable— Prayer for cancellation of detree — | 
Necessity for. 

Defendant No. 2 executed a mortgage of his family 
properties to the 1st defendant, who sued on it and got 
a decree against the 1st defendant ; In execution of the 
decree he brought the properties to sale and, having ; 

Y - D - 1939—56 


and on default the suit was dismissed. 

Held, in second appeal, that the plaintiffs were not 
parties either to the deed of mortgage or to the suit in 
which the decree was pa'sed, that they need not ask for 
cancellation of the decree, and therefore court fee was 
not payable under S 7 (iv) (o) of the Court-Fees Act. 
The court fee paid by the plaintiffs was sufficient 
[Naginata Iyer and Venkataranga Iyengar, JJ) 

Kempe Gowda v Kkmpe Gowda. 

44 Mys HCE. 431 = 17 Mys.L J 410 


3 147 — Applicability and scope— Right of user 

of any land or water" — Right to light and air through 
window of home — Obstruction to — Ordtr under S. 147 
in respect of — Jurisdiction to make — Grounds for MO*- 
mg ordtr— Proof of acquisition of right by grant or 


ed must amount to an easement by prescription before 
an order under S 147, Cr. P. Code, can be passed, un 
less the claimant in other words, can show that he has 
acquired a right of easement in respect of light and air 


S 147 — Scepc — Mandatory miunction — Order 

amounting to — If can be made. 

A magistrate acting under S 147, Cr. P. Code, can- 
not pass an order which amounts to a mandatory injunc- 
■ ’ • * molt non of a wall or any 

, ‘ - section cannot be 
h on the face of. 

[Shaniaranara- 

VenkaTakaya 
16 Mys L J 533- 
43 Mys H OE. 673. 

■ 1 mint! of vi Incite t taken by 

police and 11 gned by them and treated at tcmplamts — 
Admissibility in evidence. 

Evidence of witnesses whose statements taken by the 
police are signed by them contrary to S. 162, Cr P. 
Code, are not inadmissible on that account, when such 
statements are treated by the police as complaints of 
offence commuted against them. In that view it cannot 
be said that the statements were recorded under S 162„ 
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■MTS CR. V. CODE REG. (1904), S 162. 

Cr.P. Code 
//) SETTV 

— S 16S 

gating officer- 
cross exam n a 

Statements made by the accused to the police in the 
conr«e of investigation are always inadmissible under 
S 162, Cr. P. Code, and the /act that the statements are 
elicited from the investigating officer doting his cross 
examination Mil not make them admissible under 
S. 162 ( Abdul Ghant and Singaravclu Mudahar, J J J 

SETTY, In re. 17 Mya L J. 238 

-——(as amended 10 1927), S. 190— Construction 
and scope — Police Report not preceded by investigation 
under Ch , XIV or first information report — Junsdtc 
it on of magistrate to take cognisance 

Under S 190 of the Mysore Cr P Code, a magis , 
trate properly empowered may take cognizance of a 
cognizable case on a report by any Tehee Officer, even 
if all the formalities and investigations prescribed by I 
Ch, XIV of the Code, have not been carried ont by ] 


MYS. CR. P. CODE REG. (1904), S 307. 


those uharges shall be separately tried It is tmpossi- 
ble to read into that provision any reference to evidence 
taken before a charge is framed at all {Rally, C. /., 
and Abdul Ghans, J.) SuNDaRAMMA V. GOVERNMENT 
OF MYSORE 17 Mys L J. 102=43 Mys HOE 676 
S 250 (2) — Compensation — Order for — Basts 
of — Duty of magistrate to record finding of falsity 
and l exatious character of case — Ma gut rate holding 
that complainant failed to make out case against accused 
— if ground for order of compensation. 

Under t> 250, Cr P. Code, it is only where a magis- 
trate is satisfied that the accusation against the 
accused was false and either frivolous or vaxattous 
that he may direct compensation to be paid The 
Court's final opinion should be that the case was 
false and frivolous or vexatious, it is enough 


' 1 1 ' r r "report has been 

t Rally t . J and 
■ ■ v Government 

w irMysEJ 102= 

43 Mys HOP. 676 

Ss 213 and 21 5~-Iltegal committal — Accused 

absconding and not appearing at inquiry — Comm tlal to 
Sessions Court for trial along with other 
Legality— If liable to be quashed. 

It Is contrary to the provisions of S 213, Cr 
and illegal for a magistrate to commit for 
Sessions Court along with others an accused p< 
is absconding and « ho has not appeared 
magistrate when he held the enquiry for pu , 
committal Such a committal being illegal is liable to 
be quashed under b. 2l5, Cr P. Code. (Smgarave/u 
Mudahar. J ) PuTTAMADA, In re 

17 Mys I. J 85 

• - S 233— Procedure — Warrant case — Eadence 


| out his or her case does not lead to t»e con 
elusion that the complaint was false and is not a 
sufficient ground for ord-ring the complainant to pay 
compensation. ( Venkataranga Iyengar, J) THA- 
YAMMA V Seethakamiah 17 Mys Ij j. 371 . 

— S 250 (2)— Procedure— Order of compensation 

embodied in order of dtrharge itself— Propriety 


■S 250 (2) — Scope — Order of compensation — 
Direction that compensation when collected should be sent 
to Diitrut Superintendent of Pohet for payment at his 
discretion to the several accused — Leg titty , 

S 250 (2), Cr P Code, expressly states that the 


mat Procedure 
where in the 
taken against 

more than one person, that afier charges have been 
framed when St becomes necessary to try the accused 


of Police for payment at his discretion to the several 
accused in the case Is against the express proti'ions of 
S 250 (2) and is illegal ( Venkataranga Iyengar, J') 
Thayamma v Seethakamiah 17 Mys I» J 371 
• — S 307— Porvers of High Court on refe'ente — 


.ide, the High 

, Judge’s view 

M2ble or per 

would of course be the duty of the trying magistrate to 1 verse or against the weight of evidence, is justified by the 
use against each of the accused In disposing of the | evidence {Abdul Ghaut ant St ng travel u Mudahar, 
separate tna* only so much of the evidence as is relevant I JJ ) SETTY, In re 17 Mys Xj 3 238 

■against him ; but that can be given without wiping oul J — S S07 — Reference— Grounds— Reference on the 

any evidence given already before any charge 1$ framed j ground that fury have not reasonably, carefully and pro- 
There is nothing illegal or improper in the magistrate’s 1 perly considered the evidence — Competency . 
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MYS. CB P. CODE BEG. (1904). S. 341. 

A reference to the High Court under S. 307 Cr. P. 
Code, on the ground that, in view o! the Sessions 
Judge, the "Jury do not seem to have reasonably, care 
fatly and properly considered the evidence," cannot be 

considered to be in' alid " 1 

the verdict is un reason ab 

• ■ - ■ ■ r ) setty, I 

a« It J., Lij-LJ 238 

-S 311 — -Discretion ef High Court— Accused deaf I 
and dumb an { unible to understand proceedings — 1 
Committal to Sessions — Direct! cm for detention tn tail 
without trial— Power of High Court to make 

Where in a case in which an accused w ho is deaf and 
dumb is committed for trial to the Sessions Ccnrt, and , 


MYS CR.P. CODE BEG (1904), S. 493. 
trial himself. The proceedings held before him must be 
regard'd as proceedings in an inquiry preliminary to 
commitment. The giving cf reasons by the magistrate 
for thinking the accused to be guilty does not amount to 
ration of the 
Atyctr and 
UTu, In the 
Iys.il J 298. 

S 403 — Applicability — Finding of guilty— What 

amounts to — Committal order — Magistrate giving 
reasons for believing accused guilty — Bfftct of. See 
Mysore Cr P. Code, Ss 347 and 403 

17 Mys L J. 298. 

S 403 —Scope — Finding of guilty of charge 

framed— Subsequent committal to sessions — Jurisdiction. 
Where a magistrate after examining witnesses and 


or following the proceedings, the 
discretion to direct detention of 
daring the pleasure of the Govern 
Iyer and Stngaravelu Mud slur, 
rt. 4 1 

S. 342 — Compliance with — Duty of Judge to put \ 
questions— Specific question about important piece of 
evidence— necessity for. 

It is the duty of the Jadge to draw the attention of 
the accused lo important items of evidence in the case 
so that he may say what he wished about it. But where 
the accused in answer to a general question pat to him 
about the evidence in the case makes a comparatively 
long statement stating all that he possibly could say, that 
Is sufficient for the purpose. It is no part of the duty 
of the Jadge to cross examine the accused on his state 
meats, and the accused cannot be said to be prejudiced 
as a result of any defect in procedure in the matter of 
questioning the accused under S. 342. ( Reilly . C.J and 
Singarave/u Mudalur. J.) fn re Er APP \ 

S3 317 and 403 — & ■ 

charge and recording plea of , 

out conviction — Cast fit for trial by Sessions Court — I 
Procedure— Order of committal giving reasons for 
belteviOig accused guilty — Effect of — If finding of guilty I 


acquittal may be either by the magistrate himself who 
frames the charge or by any other tribunal, for instance J 

the Court of session*- to • "-■* 1 

for trial It need not ne 
trate who has framed ihe 
bound to convict an acc 


therefore starts an inquiry as if he 

case htm«elf, but in view of evidence of previous comic I 
tion, he find-, that th* case is a fit case for committal, he 
can, under S 347, Cr P. Code, commit the accused to 
the Sessions Court for trial instead of completing the J 



S 439 — Acquittal — Revision against — Interfe- 
re sue— Jurisdiction of High Court — Grounds for inter- 
ference— Principles 

Under S 439, Cr P Code, the High Court has juris 
diction to interfere with an order of acquittal, but it 
will not ordinarily interfere in revision in such cases at 
the instance of a private prosecutor. Where an order 
of acquittal is wrong by reason of an erroneous view of 
the law taken by the lower Court the High Court wonld 
order a retrial in the exercise of its revisional powers. 
Where a revision is sought on the ground of erroneous 
appreciation of evidence, interference must be confined 
to cases of grow misapprecution which ra«'t be of a 
greater or stronger degree than in the ca*e of a revision 

. - .... — * -fan exceptional character 

{Stngara-'du Mud altar, 
lYRAPPA 

17 HysL J. 416. 

S 439 (6 )— Order under S 562 (1 A) — Revision 

—Competency 


ie\ i -ion m cases when 
A person dealt with 
lias a right of appeal 
i revision application 
•lUDALAPPAt*. MUA- 
17 Mys I< J S17. 


Contract 
» 498(3), 


,i aal cases 

■ tPPA r. 

• •• • 119 

Sfsgss'ra'e cm- 

pnoeret by Sessions Judge under A. 17 (4) fj er'er'am 
and dispose of urgent a ff'i cottons— A'f'ica'-sn for bail 
by Person con.ictcd before tiling o* apf-sl—Ps—er to 
deal with. 
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MTS CR P CODE REG (1904), S 522, MYSORE INSOLVENCY ACT (1911) S 37 

A District Magistrate who has been empowered by possession of a female member of a joint family, 
the Sessions Judge under S 17 (4) of the Code of Crj Though a female member is entitled to a share at a 
minal Procedure to entertain and dispose of urgent family partition by reason of the new Act, the Act gives 
applications is competent and has power to grant bail to her no right to resist a suit by the manager 
an accused who has been convicted but vrho has not yet of the family for the recovery of possession of 
preferred an appeal S 17 (4) is couched in very genera! family property in her possession she has no 
terms and the words any argent application include right to be in possession of the properties along with the 
applications for ba 1 falling under S 498 or 426 Cr P coparceners much less can she claim exclusive pos«e$- 
Code (Sankaranarayana Rao attd Singaravelu Mud a sion ( Singaravelu Mudahar and Venkata Ran go. 
har, JJ ) R4NGACHARI In the case of Iyengar JJ ) CHIKkANAGAMMA v SlVASWAMt 

43 Mys HCP. 620-17 Mys L J 66 17 Mys L J 481 

S 622 —Order restoring possession— Execution 5 8 (D (6) — Applicability— Suit for partition. 

by police — Magistrate s power to direct — Dt ty of police I h nit nor filed before Act-Preliminary de ree passed 
— Possession of third party— If excluded from scofe of after Act — Right of plaintiff s mother to shaie at suck 
section partition — Retrospective operation 

An order under S 522 Cr P Code for restoration In the Mysore Slate, when a minor Hindu sues for 
or possession of property is capable of being carried oat partition the division of status in his family does not 
though there might be no specific provision in the Code occur until the preliminary decree for partition is made 
as to the mode of restoring possess on and the police S 8 (1) (b) of the Hindu \\ omen s Rights Act 
are bound to carry ou f such an order though it might applies to partitions made after that Act comes into 
amount to undertaking a quasi civil function by the i f° tce Where in a suit instituted by a minor before the 
police The Magistracy has got the right and the power Act came into force a preliminary decree is passed after 
to utilise the services of the Police to carry out their I the Act the division or partition is effected only on the 
orders lawfully made by virtue of S 48 (1) (o) of the I date of the decree after the Act came into force and 

This 

ending 

sense 


17 Mys I# 3 445 

3 562 (1 A) — Appeal-Person convicted but 

admonished and set free— Right of appeal — Revision 
A person who has been dealt with under S 562(1 A) 


revision application cannot be entertained in such cases 
( Stngaravclu Mudahar J) MUDALAPPA v MaLL 
AMMA 17 My8 L 3 

MYSORE HINDU WOMENS RIGHTS 
(X OF 1938 )— Applicability to Jams 

The Mv'ore Hindu Women’s Rights Ac 


matters with which the Act deals Jams in Mysore who 
do not show that in any matter the r custom excludes 
them from being governed by the law of the Mitak'hara 
are subject toth "* ' " ** ’ J r " r • 

Mudahar /) 

KUMARIAH 
Scope ar 

family— Right to claim possession of 
is against manager of the family — Per 
If coparceners 

A member of a joint Hindu family v 
parcener cannot claim to be in posse 
coparceners of the properties belong r 
family A Hindu coparcenery is a 
body than the joint family it includes 
acquire by birth an interest in the joint or coparcenery 
property The ns 
tition takes place 
common enjoymen 
female can be a cc 
The Hindu Law 

Mysore on l — 1 — 1 

»ng prior to its en 


S 10 (2) (g)— Scope and effect— Hindu dying 

r leaving son — Death of son without discharging debts 
left by deceased father— Mother inherit ng to son — 
1 “ ■* See Hindu Law— Debts 

43 Mys HCE 566 
—Retrospective effect— H u stand 
fore Act— Right of first wife to 
I claim sep irate ntatnten irtce 

] S 23 (c) of the My ore Hindu Womens Rights 


n her husband* who 
the Act came into 
I ioi «. u 1‘jn » v and not otherwise 

i (Abdul Ghant and Alagesvara Iyer JJ') NAGAMMA 
v Puttanarasappa 44 Mys HCK 392 

| 17 Mys L J 376 

. NAM RULES R 6 (b )— Grant by 

personal tnam — Grant hereditary and to- 
on failure of lineal heirs — loom not tn 


Held, that on the construction of tbe ui e u eu uu . <. 
a i f ii i ec»afp conveyed to tbe 

life 
i liar, 
AGlRI 

■ • . ■■ 249 

• • . * 1911), 
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MYSORE INSOLVENCY ACT (1911), S 52. 
mint of adjuiieation — Eff 'let of, on powers of deb 
deal tr.tk property — APpomtmtnt of receiver by 
subsequently — Validity, 

After an order of adjudication has been annulltu, >ul 
receiver. if there is any, becomes functus offieto, and no 
receiver, as such, can be appointed thereafter either 
under S.56or S 57 of the Insolvency Act Such an 
appointment would be ultra tires and anything done by 
such a receiver is not valid. After the annulment of 
the adjudication, the properly reve, 

(certainly in the absence of an ord 

under S 37 of the Act) w ‘th all its 

be dealt with by him. A purchaser 

under such circumstances cannot be affected by any 

subsequent cider under S. 37 of the Act. {Abdul Chant 

and Smgaraielu Mud altar, JJ.) RAJ tPpA v NARA 

VANa SeTTT. 44 Mys HOE 187“ 

17 Mys L J. 289 
5 52 — Applicability — Conditions — Non appoint 


MYSORE LIMITATION ACT (1911), Art 41 

-. 218. 

S 19 — Acinrvledgment — IFhat amounts to — 

Execution pending — Application by debtor praying for 
reliefs under Agriculturists’ Relief Act and for time 
for payment —Plea that he is not justly liable to pay 
the amount— If acknowledgment 

***' ’ * 1 '**• J pendency of an 

an application 
' ultunsts* Regula 
. able to pay the 

amount, that they are entitled to the reliefs under the 
Agriculturists Relief Act, that it is lot possible for them 
to pay the decree amount in a lump sum and that they 
wanted a period of 8 years to pay the amount, that 
amounts to an acknowledgment of liability within the 
meaning of S. 19 of the Limitation Act, and would save 
i — — r — «... ‘—ecution application. ( Nageswara 

• u Mudahar, //.) VenKUR v, 

Setty 17 Mys L J. 252. 

Pal and surety — Acknowledgment 
■ imitation for cuit against latter 


appointed, the executing Court u entitled to iefu« 
stay the sale and to allow it to proceed. There i 
reason why the sale should be stayed pending 


Sj 56 and 57 — Annulment of adjudication— 

Property — If reverts to debtor— Power of Court to sub- 
sequently appoint receiver See Mys Insolvency 
ACT. Ss 37. S6 and 57 44 Mys ECU 187 

MYSORE LIMITATION ACT (IV OF 19111. S 7 

— Applicability — Hindu )mnt family — Undi 
brothers — Suit to set aside alienations made by J 
during their minority— Limitation — Suit after th 
ptry of three years of attainment of majority by 
brothei — Bar of — Alienation by manager and a„ i.«w 
lion by guardian — Distinction 


of action— Effect-Decree for tale agains 1 property sold 
—If can be made 

Defendants 1 to 3, and then de, eased father and 
brother executed a mortgage of their properties to plain- 
tiflonl9ih March, 1914. There were two payments 
’ • ‘ated 7th July. 1915 

of the items of the 
defendant, who in 
nt in 1923. A suit 
,amst the defendants 
I 1 to 3 in the first instance on the mortgage. Later on 


Held 1 11 that as ai 


it defendants 4 and 5 the suit 


the alienation attacked is 

Since the etden of the brot 

valid discharge within the 

tation Act, equally in both . 

aside such alienations must be brought within three j 

years from the date when the eldest attains majority, and 

Ifhe fails within the time allowed to attack the aliens- 1 

tion, then not only he but also his undivided brothers are 1 

bound by that failure His younger undivided brothers 


■ • I \ ES'KATA- 

■ 'iys.Lj. sbb. 

Arts 41 and 126 — Applicability— Suit by 

Hindu undioided brothers to set end- father's alienations 
—Ismitition applicable 

Art. 44 of the Limitation Act does cot apply to a 
suit by a Hindu governed by the Vihtrkira Law to . 
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MTSOBE LIMITATION ACT (1911). Art. 47. 


I MYSORE REGISTRATION ACT (1903), S 49. 

Civil Court — Limitation for— If saved by Proceedings 
be fort reroute authorities 

Art. 182 of the Limitation Act has no application to an 


■ A rt 47 - — Applicability — Person impleaded in 
proceedings under S 145 ,Cr P Code, but subsequently 
removed from record and not giten chance to contest — 
If bound by grder~Sutt in respect of property —Limi- 
tation I 

Art 47 
suit brougf 
proceeding 

order with resoect to the orootrtv in suit w as raised I* 

even th 

mgs 

origins 

parties 

ptoceec 


execution application presented to the revenue author) 
ties to execute an award under the Co operative Societies 
Act The Revenue authorities in such a case are not 
“Courts” for purposes of Art. 182 (5) of the Limitation 


imra l<irty — tnsnonour vj 


eoueiter- 


by such a person in respect of such properly 
governed by the shorter period of limitation prescribed 
by Art 47 ( Abdul Chant and Smgaraielu Aludihar, 
JJ) VeNKATANARASIMHACHAR v VpNKATA 
naraSiah 44 Mya II C E 1=17 Mys LJ 35 

Art 49 — Applicability — Suit for return of 

feueh lent or their value — Limit ition — St or http point 
— Art! 115 and 145 

A Suit for recovery of jewels or ornaments lent to the 
defendant or their value falls under Art. 49 of the Limi 
ration Act and time begins to run horn the date of 
demand and refusal Neither Art 115 nor Art 145 
Can be applied to such a suit {Retlty, C J and Shan- 
laranarayana Kao, /) KUMARaSWaMY v MADDUR 
CHENNABASArPA 44 MyS H.O E 70 = 

17 Mya I» J 67 

-Art 152 —Applicability - * 

Judge from order of Liquidator of 
under S. 42 and R. 25 of Co opera 
Limitation for. See MYSORE Co Of 
AC1> S 42 AND R 25. 43 Myall OR 683. 


n favour 
■ tween the 
the bank 
ainst the 
right of suit 


matter of the cheque, ihe payee 
against the drawer, unless the latter can prove want of 
consideration or any other plea contemplated by S. 43 of 
the Negotiable Instruments Act The fact that the 
cheque was drawn for accommodating a third party will 
not absolve the drawee from liability which is created 
by Jaw, and S 30 of the Act entitles the payee to- 
recover damages from the drawer in case of dishonour 
ofthecheque It i* not open to the drawee top'ead 
that he was only accommodating another and that be had 
received no consideration and ihat therefore he was not 
liable It is not necessary chat consideration should 
have been received by the drawee *o long as the payee 
has paid consideration nor would it make any difference 
that the cheque was a post-dated one In a post-dated 
cheque, the date of payment is postponed. The fact that 
it is post-dated does not entitle the drawer to counter- 
. i. i. ,i, j j arr ,ves at his plea- 
(Ahdul Cham and 
• RAPPA V NAOAPPA. 

. " 1 = 17 Mys L J 392. 

87 — Material alteration — V'hat amounts 


-Art W\~AHU,M,r-A^.rd by Rtpttrnr of r "‘ " ,f """" "> 

Co ot'rMU l, C.», Co*rt- | ZZ'f ''?. "1 

Application (or — Lt nutation — Start . , 3 '' . 1 

Art 181 of the Limitation Act . , • » ' 1 

an application to a CiviJ Coutt tc i 1 

pas=ed by the Registrar or Assistant negistiar oi Cu 


as if the award were a decree . t r„ to execute it in 
same manner as decrees are executed under the 
Such, an application is governed by Art 181 
Limitation Act, and the period of three years 
commence to run from the date of the certificate 


which was 
• i invah- 
■ abed is 

c . . igations 

d-A I of the parties to the instrument and whether it would 
■ (Iffa gettvara Iyer 

" ) HONNAPPA t. 

■ ■ Mys HOP. 295 = 

17 Mys LJ. 230. 


the J mirirc , rtl> 


« 1 Code. S. 522* 17 Mys I* J 445 

IRE REGISTRATION ACT (I Of 1903), 
- Scope — Lease ot build, n g for 11 months on rent 
40 per month — Penial agreement by lessee with 
•it to pet the shikaste portions set right in ease of 
to building — Suit for potsemon and damages 
by fire— Admissibility of agreement unth regts- 
<— Validity of covenant after expiry of period of 
T. P Act, Ss 4 and 116 -—Scope and effect of, 
it . - . ntiff let a building to ibe defendants for eleven 

under Mysore Co operative Societies Act — Execution by j months from 1 — 10—1927 at a rent of Rs. 40 per 
Revenue authorities — Subsequent execution application to month, the defendants executed rental agreement lr» 


: .* 
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MYSORE ROAD TB ATTIC AND TAXES ACT MYSORE TOWN M0NL ACT (1933), S 24. 
JS'topUmiiS. Hitch «•. ho.cn,. not™.. 1 Whe« J,S E ,ld„t, ,„d penalty collected on 
tered. After the expiry of the ■ 

the defendants held over fo 
plaintiff accepting from them r 
in accordance with the original 

a very serious fire occurred tn • • . , , 

the contents of the building 

talinc ■«'(.« vety sentm-ly daunt'd Ihetentalj Sa 37 and 40-' Su„i ./ 


ng obsolete stamp — 
as ed — Mat ntasnobijity 
fieate that instrument 


tint a suit tor recovery ot possession, compensation lor 
damages done to the building by the fire and rent as 
Rs. 40 a month until the building was - * 
order, relying on the covenant container 
agreement executed by the defendants. ' 
pleaded that the rental agreement bemj 
* as mad mls'i He in evidence by reason u, w. >■ .. .... 


law is no stamp at 
all It does not come under the category of stamp 
of improper description under S. 37 of the Mysore 
“improper description*’ 
i have become obsolete 
a different description,. 
iere a general stamp is 


that the words* of the covenant in the agreement were | ot do-ument not duly stamped 

wide enough to cover _damage done by 6re, that | D^ty ^Comm^iwr attmgunder Ss.40 


MYSORE STAMP ACT (II OP 19001, S 36-^ 
—Document not properly stamped— Collection os 
and penalty under S 35 (a). p rent so— Pouter of 
late Court to go into admissibility of document. 



- J as duly stamped as from 
' C J and Stngaraielu 
■ r> Parasuram Sait. 
17 My* L J. 176. 
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MYSORE TOWN MUNI. ACT (1933), S 158 
MUNICIPALITIES ACT, S 158 (1) AND \2) 

43 Mys ECE 624 

S 158 (1) and (2 ) — Notice issued by Prettdent 

of Municipal Council-Absence of proof of legal delega- 
tion of power by Council to President— Effect on volt 
dtty of notice— F at lure to comply— Offence— S 24 (d) 
The power vested in a Municipal Coun il under S 158 
(1) of the Town Municipalities Act should be exercised 
only by the Municipal Council unless that power is 
legally delegated by the Council to the President 


MYS WORKMEN S COM ACT (1923), S, 29. 
obtaining a decree for damages ( Abdul Cham and 
Nageswara Iyer , //) KANAKA RATHNAMMA o 
RaIAPPA 17 Mys L J 3S4 

’ "S 59 (2 )— Construction — Memorandum aceom 
ponying deposit of title deeds— Contents of— Insertion 
of more particulars than those required bylaw— If 
invalidates transaction 

The provisions of S 59 (2) of the Mysore 1 ransfer of 
Property Act are an exception to the ordinary Kegtstra 
tion law, and in that sense they rati't lie strictly c 


other officer of the Council The President of the strueii But though in interpreting an exception in a 
Council cannot by himself exercise that power withont | «.tatate or an exception to a law, the Court must be 
any proper delegation from the Council The power to careful not to stretch the exception more than is strictly 
issue a notice under the sub section is not a mere ~ — « •— » ~ 

tire acc of the kind referred to in S 24 (d) of the 
In the absence of evidence to show that it was 
instance of the Council that the President issued a 

under & 158 (1), a no’ice issued Ly the President is not I an elaborate document containing much more information 
a proper and valid notice, and therefore failure to I than is required to be put into it under the section is no 
comply with such a notice does not amount to an | ground for holding that it does not fall under 
offence punishable under S 158 (2) (Shantaranaraydua I S 59 (2) or that it is invalid If a memorandum, for 
Rao and Vingaravelu Mudahar, JJ ) ABDUL RazaCK example contains not only the property to be mortgaged 
AHMAD! V Sanitary Inspector Shimoga town and the extent of the Credit to be given— which is all 
MUNICIPaUTT 43 Mys HOU 624= | that is required by the section,— but also mentions the 

17 Mys L J 81 j rate of interest payable by the mortgagor the charges 
MYSORE TRANSFER OF PROPERTY ACT and cons or other particulars it cannot on that ground 
(IV OF 1918) — Applicability to «ales in execution See ** held that the whole transaction is invalid or that it 
MYSORE C P CODE S 60 17 Mys L J 69 is ineffective to create an equitable mortgage (Ratty 

S 4— Scope and effect of— S 17 of the Regis | C J and Stngaraielu Mudahar /) ANNMH v 

t ration Act— If added to T P Act See Mysore Re Bank of Mysore Ltd 17 Mys L J 60~ ■ 

GISTRATION ACT s 49 44 Mys H C R 140 j 43 Mys HCK 652 

S 10— Applicability to grant by Government S 76 (b) — Accounts— Mart gt gar's right to 

5 10 Transfer of Property Act, does not apply to demand — Limitation 
grants by Government (Abdul Chant and Stngaravelu A mortgagee is bound to render to the mortgagor 
Mudahar JJ ) KHANI BEGAM SaheBA v Krishna I under S 76 (4) of the Transfer of Property Act foil, 
NANDAGIRI BAVAJI 17 Mys L J 305— clear and accurate accounts of allthe sums received by 

44 Mys HOB 249 him at the time of redemption No question of limita 

S 52— Applicability— Court sale in exeeuho 

money decree a fter final decree in mortgage suit 
before tale thereunder— If affected 

A sale of mortgaged property in execution of a me _ _ . ’ . . , , 

decree after final decree is passed in the mortgage suit I ~ — » 116— Expiry of period of lease— Effect— 

and before the sale is affected by the doctrine of Its Tenant holding over— Liability of, on covenant tn ex- 
pendent, the mortgage suit must be treated as pending pired lease See MYSORE REGISTRATION \C1 S 49 
un*il the sale actually takes place (Nageswara Iyer 44 Mys II OR 140 

and Stngaravelu Mudahar JJ ) SuNDARA CHAR v MYSORE WORKMEN S COMPENSATION ACT 
NAGESH ACHAR 44 Mys HOE 266= (VIII OF 1923) (as amended In 1936) S 3 (2 A)— 

17 Mys Ii J 364 Construction — Right to compensation tn respett of cecu 

S 52 — Applicability — b fort gage decree — Proceed paiional diseoit — Conditions of — Compliance with rules 

mgs in execution — Sale of mortgage t property in execu not j et made — If can be insisted on 

t , s * J - ' J - — - - ge decree The plain meaning of the words of S 3 (2 A) of the 

. I Workmen’s Comp»nsation Act is that the right to com- 

age suits pensation in re«pect of any occupational disease specified 
* ' ’* c *■ TT ' *■ 1 *- J with the 

of the mortgaged property in execution of a right to 

decree against the mortgagor held during the p -annot be 

r x ■* -»*-•' — *-*='• Govern 

. mgaravelu Mudahar, J ) 

Thf Superintendent 
■ • 44 Mys HCE 157- 

■ • . . 17 Mys LJ 167 

■ ■ " ‘ ‘ ■ ling of fact as to cause of 

appeal * 

unliquidated damages for breach of contract — Right to \ Under the proviso in S 29 of the Workmens Com 
impeach settlement by debtor in favour of wife pensation Act, if a substantial question of law is raised 

For the purposes of S 53 of the Transfer of Property in the appeal before the High Court the Courtis 
Art a person having a claim for unliquidate 1 J 
for breach of contract against another is not 

the latter, so as to entitle him to impeacf " ■ ' 1 1 1 ■ 

settlement effected by the debtor in favour __ " 

Guch a person would become a creditor c 1 " ‘ ! 
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NAJK GIRLS’ PROTECTION ACT (1929). S. 4— 
Ordtr under— If a ludictal order— Magistrate passing 
order 1 f aelt as an inferior Criminal Court- — High 
Court, if can exercise Preen under S. 539. Cr P. 
Code. 

There is nothing in the Naik Girls' 
suggest that in exercising the powers 
Act the District Magistrate is requir 
Judicial Officer presiding over a Crimir 
bound to observe any rules of procedu 
which govern an inquiry, trial, or other proceeding 
tinder the Criminal Procedure Code Where an order 
passed under S 4 of the Aetna) sought to be revised 
, by the High Court under Ss. 4 '5 and 439, Cr. P. Code, 
on the ground that no inquiry or other 
according to the Criminal Procedure Code 1 
was held that the order was not a sentence 


if an inquiry was held the various procedures prescribed 
by Criminal Procedure Code would not in terms be 
applicable to such inquiry. It was further held that the 
order nas pas-ed by the Magistrate in the exercise of 
special powers conferred on him by the Act and in doing 
so he did not function as an inferior Cnminal Court 
and hence the revisional powers under S. 439, Cr P 
Code, could not be invoked for setting it aside ( Malta , 
/) Hazari v Emperor I LR (1939) All 178 = 
180 I C 37~ 11 R A 407 = 40 Cr.L J 305= 
1933 ALJ 1117 = 1939 A WE (HO 164 = 
AIR 

NEGOTIABLE INSTRUMENT ~F 
receipt of money deposited in Bank— If 
endorsement and delivery See T P. ACT 

1939*1 VV '"•»* 

Promissory note by manager of t 

family — Endorsements — If atsignment of 
of endorsee to sue other members if family 
Where a promissory note executed bj the 
a joint Hindu family is endorsed over by 
stating inter aha. ‘ I have assigned this promissory note 
in your favour.” the endorsement is no more than an 
endorsement of the note There is no alignment of the 
debt in such a case to the endorsee In a suit by the 
endorsee on the note, he is entitled to succeed only 
against the executant of the note and not against the 
other members of the same family of which the execu 
tant is the manager ( Gentle, /) KALI ANA THEVAN t- 
MUTHUSWAMI GOUNDAN 60 L W. 797 

Promissory note — Indorsee for collection — Power 

of to ret got rote and indorse it to another 

An indorsee of a promissory note for collection must 
be held to be an agent for collecting the money due on 
the note. He is not authorised to negotiate the note to 
any other person Ary indorsement and negotiation by 
him would be beyond his power and would confer no 
right on the indorsee to maintain a suit on the instru 


ted potent execut'd by defen tail in false nsme of wile of 
state of a'Count between her husband and defendant — 
// promissory note—LimstUtOn Act , Art 73-Appti- , 
lability 

In order that a document should be a promissory note 
within the meaning of S 4. not only mu't it be a pro 
missory note in form but it mus‘ in addition be intended 
by the parties to be a promissory note, ix . it must be 
intended to be negotiable and to pass from band to 
hand Where a document executed by defendant Is . 
Y D 1939—57 


NEG. INSTR. ACT (1881), S. 16. 

merely an acknowledgment in the false name of the 

plaintiff of the state of account between her husband 


makes a b "nd 

Wbeie a document recited that a sum of money has 
bee bor'owed from another on "account of family 
— demand, so 
been reduced 
i attested by 
t is clearly to 
’he 

nd 

1939 OW.N 168~AIK 1939 Oudli 107. 

Ss 8 and 9 — Holder — Hindu /oint family firm 

— Promissory note its favour of— Subsequent partition — 
Allotment of note to some members — Suit by latter along 
with other members on note — Maintainability — Absence 
of endorsement— Effect of. 

Where a promissory note executed in favour of a 
Hindu joint family firm, is allotted at a subsequent 
partition among the members constituting that firm to 
someof them, the latter to whose share the instrument 


Ss 8 and 78 — Promissory note — Suit on by 

payee— Plea that plaintiff is benamidar — Maintaina- 
bility 

A payee named m a promissory note is the only 
person who can institute a suit upon it, and it is not 
open to a defendant in that suit to plead that the 


Ss 8 and 78 —Promissory note — Sun 0 n by 

turziotng coparcener of holder — Competency. 

A person who i» not the holder or endorsee of a 
promissory note but who only claims to be the Surviving 
coparcener of the holder of the note is not entitled to 
sue on it. It would, however be different if the suit is 
based on the dcot itself {Dans J.C . and Tyab/s. /) 
SUMARMALSHEVOMAL v SUMAX IlAJI 

ILJ1. (1939) Kar. 405 = 182 I C 895=. 

12 RS 40 = AIR 1939 Sind 141. 

S 15 — Pronde in fat our of managing ag.ntt 

of Bank — Endorsement by its prt net pal effieer to plaintiff 
—Cotter’s right to sue on note 

Money was borrowel by the defendant from a Bank 
by executing a promissory note in favour of the manag- 
ing agents The principal officer of the Bank endorsed 
the promissory note in favour of the plaintiff. In a suit 
on the promi-'ory no*e by the plaintiff. 

Held, that the Bank and not its m anaging agents w 
the holders of the promissory note and that, there 
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NEG INSTR ACT (1881), S 20 

the plaintiff was entitled to sue on it {M C Ghost, J ) 

HEM ft ALIN! DEBI v NIS1TH NaihKUNDU 

18110 1004 “10 R 0 886 <=68 C L J 405 = 
AIR 1939 Cal 256 
-S3 20 and 118 —Promissory note — Maker deny- 
ing execution tn existing farm— Burden of proof 

If the plaintiff sues on a promissory note and the 
defendant admits or has had proved against him con 
dusively his signature and/or his thumb impression on 
the promissory note but the defendant asserts that he 
did not sign the promissory note m the condition in 
which it is filed the burden of proof lies on the defen 
dant to show that the promi sory nore was no’ in us 

' 1 * sen fort,' 

lULA 


S 27 — 4 tent of endorser it gnu g an at an 0 / 

principal — Liability of endoner 

Ah objection by an endorser of a negotiable mstru 
ment that the signature of the endorser does not appear 
on the face of the negotiable instrument, as it is signed 
by his agent without any mention being made that he 1* 
acting on behalf of his principal cannot be upheld when 
on a fair interpretation of the document the name of 
the person liable is di'dosed and the evidence shows 
that the agent signed the negotiable instrument Undei 
the implied directions and with the explicit knowledge 
of his principal It is only when there is some doubt i 
tegardmg the identity of the drawer that the matter can I 
be agiuied before the Courts {Addison and Ram 
Laid //) PUNJAB COOPERATIVE BANK LTD V 
Muhammad Yusaf AIR 1939 Lah 225 

• —S3 27 and 28— Promissory note bygiardianof 

minor — Note not disclosing borrowing on behalf of 
minor— Debt incurred for purposes b riding on minor 
—Liability of latter's estate See MINOR— Debt BV 
Guardian 60 l W 374 

— S 28 — Scope — Manager of lomt Hindu family 

— Promissory note for goods purchased and money hor 
rowed for necessities of famity~Suit on renting 
purchases and loans also— If based on note alone — 
Decree agnnit ether members of the family than manager 
— RtgM to 


digest, 1939 goo- 

NEG 1NSTE ACT (1881), 8 37 
taken in his own name without any security, and 
endorses the notes to the owner of the moneys and also 
assures him that the moneys are safe and that he would 
goto the owner with the executants of the notes and 
clear the loan be is liable to the indorsee as indorser 
under S 35 of the Negotiable instruments Act It 
cannot be said that the endorsements are without 
consideration within the meaning of S 43 of the 
Act Since the endorsements are part and parcel 
of the same transaction, the consideration for the 
•ame i» the money received by him from the owner of 
the money further, ihe fact that he has taken Ibe 
instruments in his own name shows his intention t<? 
share the liability and his undertaking to go with the 
makers to the endorsee and clear the loan makes him a 
guarantor and liable as such ( Leach C J and Varada 
ehanar J ) BaLAKRISHNaN NAMBIAR f CfTAlHU 
laou iu Vs N -too— A I R 1939 Mad 848 = 
(1939) 1 MLJ 897 
- 3 87 — Applicability and scope — A’am/ogi 

hundi — Train t by post — Loss and theft — Rem oral of 
name of payee and endorsement to third party— Payment 
to latter t>y drawee— Suit for amount of hundt against 
drawer and drawee — Liability of drawer 

The plaintiffs applied tn defendant No 1 for a 
' Namjogi hundi' diawn by the latter and made payable 
to A whose name was mentioned in the hurdi as the 
payee The plaintiffs received the bundi and sent It by 
ordinary post to A The cover containing the 
hundi miscarried in post and the hundi was in 
tercepted by some thief w ho cleverly removed the name 
or A the payee Ihereon, thus making the hands 
read Payable to Shah' , and on the reverse he made an 
endorsement makirg the hundi payable to G C & Co 
This endorsement however bore no s gnalure whatrver 
The hundi was delivered to G C & Co who presented 
to the drawees, defendant No 2 who paid the amount 
to G C & Co The drawees failed to detect the altera 
tk>n though a person with reasonable Cere could eas ly 
detect che alteration In a suit by the plaintiff against 
the drawer and drawee deendants l and 2, tor pay 
ment of the amount of the hundi 

Held, (1) All thar the drawer defendant No I. 
guaranteed in the case was that the drawee would 


the defendants had been benefited by the money sued 
for 

Held that the suit was both on the promissory note 
and also on the debt so far as the other members of the j 
family than the manager were concerned A decree 
could therefore be passed against the other members | 

O! 


S 35 — Scope — Person entrusted with 

for investment on lands l property-lending on p 
sory note taken set own name— Endorsement of u 
owner of money — Suit by oumer — Liability of endorser 

Consideration for tn torse ment — Undertaking to 

clear the loan— If makes him guarantor 

Where a person who is entrusted with moneys by 
another for being invested on the security of immovable 
property, lends it out to others on promissory notes i 


drawees 1.1J Dial it could not be interred mar tietause 
the drawee remained liable oy reason of having paid to 
1 a wrong party under a forged endorsement therefore the 
drawer (defendant No I) aI«o continued lobe liable, 

(4) that the defendant No J being a party to the m tru 
ment prior to the one re«pon ible for the al eratlon and 
fraud, could not be held hahle a s they we e In no way 
cot cerned with or pilvy to the alt ration In the hundi 

(5) that the drawers were In no way re«pinMble ft r the 
hundt falling into the hands of the thief or the alrera- 


Act were applicable not only was Ibe hundi drawn 
by defendant No 1 accepted but It was in fact also paid 
by the drawees defendant No 2 and therefore the 
plaintiffs could not hold the drawees liable (IVadta and 
I nd a rna ray an JJ ) LALLUBHAI BH1KHABHAI r 
RatancHand 41 Bom L R 1237 
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NEG. INSTR. ACT (1881). 8.43. 

— Ss 43 and 8 —Transferee of a promissory note 

under deed ef sate — If entitled to rights ef a holder. 

A transferee under a sale-deed of a promissory note, 
without any endorsement on the note itself, is not a 
holder tbeieof within the meaning of S. 8 of the Nego- 
tiable Instruments Act and as such canrot enforce the 
rights conferred on the holder by S. 43 of the Act 
(Rennet and Gang -1 Hath, JJ.) JANG BAHADUR 

&tNGH v. Chandek Bali Singh. 

I IB. (1939} All 419 = 18110 897=11 BA 623= 
1939 AWE. (H C ) 213 = 1939 ALJ 206 = 
AIR. 1939 All 279 
« — —8 i&—Teope — Dt lifer y ef instrument to person 

advancing money an.t not to person it hole name 

appears as Payee — Sufficiency 


maker or by some one authorised in that behalf. So 
long as there is a delivery with the intention of complet 
ing the cransa Cion to the person who actually advanced 
the money under the instrument, t . 
complete the transaction The malei 
by an indorsee from the payee, questi 
indorsee or the piyeeon the ground tl 
only a benamidar, or on the ground 
deluery to the person whose name a, , . . 

(Pandrang Row, J.) SlNNACHAMt CHEHIAR t> 
RamaSami CHKTT1AR 1939 M W N 834 = 

60 LW 357-AI.R 1939 Mad 858 = 
(1939) 2 MLJ SOI 
■ 3 46 — Scope — Suit on promissory note — Plea 

that note was not to he operative presently and that it 
was only conditional--/ f open. 


NEG INSTR. ACT (1881). S 87. 

( Addison and Ram Lift, //.) PUNJAB CO OPERATIVE 
Bank. Ltd.*-. Muhammad Yusap. 

AIR 19S9 Lab. 226. 

8.76(b) — Promise to pay—ff can he implied, 

A promise to pay within the meaning of S. 76 (i) 
need not be expressed so long as it is clearly deducible 
from the language employed by the parties or their 
conduct. ( Addison and Ram Lall //.) PUNJAB CO 

operative Bank, ltd. v. Muhammad Yusaf. 

A.I.R 1939 Lab. 226. 

S 76 (b) — Premier to pay — What constitutes. 

An endor-ement by the notary public on a negotiable 
instrument to ihe effect that ‘ Endorsers state if drawer 
does not pay will pay at the request of the manager" 
imports a promise to pay by the endorser within the 
md.n.no ,,r R 76 rni 1 A/dnim and Ram Lt/l !J .) 

■ Lin. v Muhammad 
AIR 1939 Lah 225. 


rreieniment.ti t 
Where the dra 
no presentment o 


rawee are the same person, 
its is necessary, because the 
- - — .... . — »*— -< — e-emauon. 

case of a 
lyable to a 

ink, LTD, 
Lah. 225. 

S. 78 —Primi'sory note — Suit by bme/icial 

owner— Claim to deirre on ground that payee it Only a 
benamtdar ot plaintiff— Maintainability 

S 78 of the Negotiable Instruments Act should be 
strictly construed, and a valid discharge of promissory 
note can be given only by the payee thereof or the holder 
of the note. There is no such thing foe this purpose as 
a henami oiomis'ory note taken in the name of one 
another. No 
in favrur of 


S 50 — Ind true of promt isorv n te executed by 

Hindu coparcener— Rights of as agamit other co 
parceners such father or ion of executant — Transfer 
of Property A't S. 8 — Applicability 

In a suit by an indorsee of a ptomil’Ory stole ba-ed | 
upon Ihe promissory note, which has been executed by a j 
Hindu coparcenei, neither the *011 nor the father of the 1 
executant can be made liab'e directly on the instrument | 


SWAM! r MaNGaMMA 1939 M W N 1207= 

50 LW 917 = (1939) 2 M L J 812. 

3 87 —Aft, ration in instrument— If properly 

mide—Bu’dcn ot proof 

Where the instrument appears to be altered, it U 
incumbent upon the person suing on the instrument to 
'how that the alteration was not improperly made. 
( Atdsson and Ram Lall, J /) SRI CHAVD SHED 
Prasad v LaJJIa Ram 182IC 330=12RL 14 = 
41 PLR. 356 = A IE 1939 Lah 31. 
S R7 and Evidence Act (I of 1872). S 92— 


the Transfer of Property Act cannot apply and is of no 
avail to the Indorsee ( Pandrang Row and Abdur 
Rahman, //) VlRARAGAVALU NaIDU v CHINNA 
RAJAUNGAM 1939 M W N 774 = 60 L W 33$- 
A I R 1939 Mad 846 = (1939) 2 M LJ 631 

- ■ - -3 76 — Presentment — When not necessary. 

Presentment of hundi is not necessary, where the 
drawee ha« no residence or place of business or a known | 
address at the place at which the hun - 

the date on which the hundi is due. 
found personally present thtre on tha • 

presentment is not necessary order S. ' 
the party sought to be charged there ■ .■ 

engaged to pay notwithstanding , ■ 1 ■ 


Wh*re it was Ihe common intention ot parties mat 
interest was to be paid, but owing 10 an accidental omis- 
sion the Sarihat did not contain any such provision, an 
aheration to that effect made without reference to the 
debtois does not make the instrument void oral evidence 
to prove the existence of agreement to p3y interest is ad- 
missible, for proviso (?) to S 92 of the Evidence Act 
makes any separate oral agreement as to any matter on 



/ 
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NEG INSTR ACT ( 1881), S 87. 

1939 AWE (H O ) 79 = 1939 A1J 46= 

'3 87 —Construction— M 

When makes instrument void— Alt 

or heir but by stranger — Promissory non aeinnving on 
minor — Material alteration by stranger— Suit by rumor 
— Right to decree on original consideration 

The alteration referred to in S 87 of the Negotiable 
Instruments Act refers to a deliberate alteration by a 
party to the instrument or by one on whom his interest 
had devolved and not by a stranger, particularly when 
no conduct can be imputed to the party in whose tavour 
the alteration has been effected or from which either his 
complicity, laches or negligence may be inferred A 
subsequent alteration by a stranger would not deprive 
the person who had advanced the money or to whom 
the money had become payable subsequently on account 
of the promisee's death his remedy to bring a suit for 
the money advanced to the maker by way of loan S 87 
would not therefore stand in the way of a minor 
plaintiff, who was a minor on the date of the alteration 
in question, getting relief on the original cause of action 
(Abdur Rahman, J ) KRISHNA CHARANA PADHI v 
GOUROCHANDRA Dyano Sumanto 

50 L W 748 =(1939) 2 M L J 
S 87 — Fraudulent alteration of hand 
Right to relief on bam of original consideration 
Where it is found that a hand note sued on ha., 
fraudulently altered the plaintiff should not be granted 
any relief A person who has altered an instrument is 
not entitled to «ucceed on the basis of the original const 
deration and to rely upon the altered instrument as 


| N W P BENT ACT (1873), S 9 
I after 1932 was incurred before 1932 and that tnstru- 

nents Act 
le Madras 

Agin-uuamu, Kenet An for relief ot debtors whoare 
agriculturists The word* ' suit thereon" in Ss 120 and 
121 clearly show that the proceeding intended to be 
denoted by those words is a proceeding initiated by 
some one who is en tilled to sue or take legal *teps to 
recover the money due on a negotiable instrument ns, 
by the promisee or payee and they cannot apply to pro 
ceedings initiated by the maker or pron i ot for relief 
under a .'pecial Act like the Madras Act IV of 1938 
There is consequently no estoppel in the way of an appli 
cant under S 19 of Madras Act IV of 1938 which pre 
vents him from establishing that a debt evidenced by a 
negotiable mstrum-nt executed after 1932, was really 
one incurred before 1932 by showing that the instru 

I ment was in renewal of an earlier Instrument executed 
prior lo 1932 So far as Madras Act IV of 1938 is con 
cerned there n no justificatioa for regarding a debt 
incurred under a promissory note in a different way 
from other debts, as the object of the Act is to give 


NEW PLEA See PRACTICE 
NORTHERN INDIA CANAL AND DRAINAGE 
ACT (VIII OT 1873), S 15— Relcnut Officer not 
awarding compensition— Suit against Government for 
tompen ation — If barred 

S 15 is a special case which has its own procedure to 
govern it prescribed jn the Act Under S l5 it is the 
officer n ho is to tender compensation to t he proprietor 


tion o 
merit 
Thi 

altera „ 

to speak a different language in legal effect from that 
which it originally spoke, which changes the legal 
identity or the character of the instrument either in its 
terms or the relation of the parties to it ' is a material j 
alteration or change An alteration in the date ol the 
instrument is a material alteration within the meaning . 
of S 87 of the Negotiable Instruments Act Where the 
date of execution of a promissory note and the date ol 
endorsement of a payment made by the maker are 
altered the alteration of the dates is a material , 
alteration ( Abdur Rahman, J ) ■ - 

PA11HI V GOUROCHANDRA DYA ■ 1 

60LW 746= : . " ' ' 

S 95 —Notice of dish 

endorsement of promissory not 

endorsement of payment on barred instrument— Notice , 
of dishonour— l f necessary , 


| reference to me Coiieciot a sun uy 11 e peisuii against 
Government claiming compensation is not barred by any 
provisions of the Act ( Daltp Singh J) AMAR 
KaUr v Secretary of State 

A I.B 1939 Lah 583 
NORTH WEST FRONTIER PROVINCE COURT 
REGULATION (I OF 1931) S 23 (3 )-lnterpreta 

S 23 (3) when properly interpreted means that a 
senior Sub Judge who takes cognizance of proceedings 



AIK Wosrresu S>u 

30 — Applicability — Appeal from orders under 


K.ATTY AU bU L W biawJoa ul <> M 

(1939)2 ML J 760 
— » gg 120 and 121— Applicability — Application 
under S 19 Mtdras Agriculturists Relief A t 
Evidence to prove that debt under instrument executed 


ippeals from an Order made 
(. Almond , J C and Mtr 
Pakkasha Nand 
15— A LB 1939 Pesh 30 
RENT ACT 
m rtgage of 
tdemption 
Kent Act of 
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OATHS ACT (1873), S 5. 

1939 A.W.R. (H 0.) 108 = 1939 E D 74= I 
AIR. 1939 All. 236. 
OATHS ACT (X OF 1B73). Ss 6, 6 and 13 —Child I 
UAtfir — Omission to administer oath or affirmation — 
Evidence, tf ad must He. 

Every person who U examined is a witness shall | 
make an oath or affirmation and there is no exception in 
the case of a child of tender years Therefore if a chili I 
is adjudged to be a competent nun ess, an oaib or affirm 
ation mu,t be aQministered to him before be is examined; 
but an omission whether deliberate or inadvertent to do 
So does not render bis evidence absolutely inadmissible. 


b. 191 AND OATH* ACT, S. H. 1939 N i, J 396. 
ORISSA TENANCY ACT (II OF 1913), S 2 (8)— 
"Holding' — land held /cunt I y by several 10-iharen — 
Sharet of each — If separate holdings — Tests to 
aeccrtaxn. 

A 'bolding;” as defined by S. 2 (8) of the Onssa 
Tenancy Act u a parcel or parcels of land. Where 
Joint owners hold a parcel of land on certain sbar 
share of one of them does not itself become one 
of land, unless and until those shares are partit 
though, of course, by partition, the shares may b 
verted into separate parcels of land A *‘bo 
must, in the second place, form the subject of a separate 


OUDH E STATES ACT (1869), S . 11. 
bungs S. 127 into operation, and the operation of S. 127 
is not affected by the result of a suit brought by the 
tenant more than a year after the final publication of the 
rent roll in which he obtains a declaration that the land 
is of a character different from that entered in the 
Record of-Rights. ( Harriet , C J. and Rowland , j. 
SlUll AKAM *L RAMANUJ DaS v. BATAKRIShNA 
Mahaptra 18 Pat 204=18310.428 = 

12 R P. 160 = 5 B R 935= 6 CLT.10 = 
1939 P.WN 37= AXE 1939 Pat 402. 
OUDH COURTS ACT (IV OP 1925), S 12— Right 
of appeal to the Chitf Court — If affected by C. P Code, 

** r-~ 109 AND HO— 

■ ■ COURT, HOW 

■ / R. (PC) 76= 
P 0. 122 (P C.). 

> . . B69) — kffeit of 

' it for himself 

I and others— Subsequent granting of lanad — Entry in 
hit — Rights of those others. 

The general principle appears to be that tl the settle- 
ment was made by a government with a certain person 
and he was in fact bolding the estate for himself and 
others which others bad a right in that property, their 
right continued even if a Sanad w as granted to this 
' ' one of 

imilton. 



on primogeniture sanad 


»d by the Oudh 
NATH SlNCH v. 

178 I.C. 9E0= 
1-11EO 127= 
1. 1939 Oudh 17. 
sfiect of — Widow 


of land. ( Rowland , /) SARA Dibya v. GaURANOA I 
CHARAN SaHU. 5CLT.41 

Ss 2 (21) and 74— Holder of tanks bahal land 

— If tenant— Sub- Orofinetor — Position of 

The holder of a lonhi bahal land is nor only a sob 
proprietor within the meaning of S 3 (21) of the Orissa 
Tenancy Act, but is also a tenant for purposes of S 74 1 
of the Act What the sub-proprietor pays kist by kist to I 
the proprietor is rent and he is therefore a tenant He 
bolds land under the proprietor and is liable to pay rent 
for it 10 the proprietor, which are the distinctive charac 
tenstics of tenancy. ( Harrtrs.C J and Rowland , /) 
SlDHAKAMAL RAMANUJ DAS V. BATAKRISHNA 
MAHAPATRA IS Pat 201=183 I C. 428= 

12 R.P 150=6 BR 935=5 CLT 10 = 
1939 P WN 37= A l.B 1939 Pat 402 

SS 127 and 141 — Scope and operation — Final 

publication of rent roll — Failure to appeal under S 125 
or to sue under S. 126— Effect of — Suit for decla 
ration more than a year later— Declaration that land | 
was of a different character from that entered in rtnt I 

„ ■ i Act 

Act 

can of course be entertained and a declaration can be 
had that the tenancy is of a different class from that 
shown in the Record of Rights, but such a declaration 
does not displace the irrebuttable presumption of correct 
ne*i of the rent entered in the rent toll, unless it can be 
challenged on the ground of want of jurisdiction. 
Failure to appeal under S. 125 or to sue under S. 126 


heir of a taluq- 
dan house, she has no right to dismantle it without 
replacing it, for the estate cannot be deprived of that 
house which is an appurtei ance to it If she has recon- 
structed it, irrespective of the extent of it, i' must be 
held to be the original house, whi«h must go with the 
estate This does not apply to a house newly built by 
her with the money which was hers to dispose of as she 
pleased (Hamilton, /) jADIJNATH SlNCH v. 

BthHiSHAR Singh. I78ICS5G- 

1938 OWN 1267= 1939 0 A 2 = 11 BO 127= 
A.IR 1939 Oudh 17. 

S3 11 and 12 — Scope of — Gift in favour of 

unborn person — How affected — Importation of other 
restrictions — Creation by unit of three lift estates tn/A 
power to appoint next heir by last legatee — Validity— 
Nature of estate taken — Obscure condition — Effect of, 

S 11 read with S 12 of the Oudh Estates Act 
constitutes the whole law of testamentary succession 
so far as the Oudh Talnqdars are concerned, S 11 
gives very wide powers of testamentary disposition. 
S. 12 restricts that power so far as perpetuity 
is concerned. Because this restriction is imposed, it 
does not mean that other restrictions follow 
because of what has been said in the Tagore case. 
Unless a testamentary disposition made under S. It 
comes within the prohibitions of S 12, it remains valid. 
The Tagore case lays down exactly the same rule as 
S 2, of course with this modification that whereas the 
Tagore case prohibits a gi/r to the unborn. S. 12 
i distinctly contemplates a gift to the unborn pro- 
vided the unborn is in existence at the expiration 
1 of the period mentioned in S. 12. It U not a 



907 


908 


THE YEARLY DIGEST, 1939 


OUDH LAWS ACT (1876), S 7 


condition precedent to the validity of a gift that 
the testator must actually know the donee Where three | 
successive life estates were cieaied by suit with a power 
to the last legatee to appoint an hen after him whom he 
considers fit and the line of successors was stated to be 
according to this very rule, it was held that it was a 
perfectly good bequest because the person to be appointed 
would he in exi tence at the expiration of the period 
mentioned in S 12 The giving of a power of appoint- 
ment of heir i« valid 

Held , further, that the condition as to continuance of 
line in the same manner was an obscure condition and 
coufd not be read as a resiriction reducing the absolute 
estate to a life estate {Thomat, / ) ALI RaZA Khan 
v Na'vazish ali Khan 


Past mesne profits do not come within S 7 of the 
Oudh Laws Act and hence are not preemptible 
{Hamilton and Srltaslata J J ) ABDUL HAFIZ v 
ManoHarLAL 183 I C 604 -12 RO 44 = 

1939 OWN 736=1939 0 A 683 = 
1939 A WB (0 0 >111 = 1939 RD 455 = 
1939 OLE 537 =A I R 1939 Oudh 233 

S 7 —Proprietary and under prepr etary village 

community — Right of pre empt ton — Single individual 
if ean constitute village community — Presumption 
under S 7 — When (an ante 
The proprietary village community in any particular 
village is someihing quite separate from the under pro 
prietary village community in the same village While 
an under proprietor had no right to pre empt a transfer 
of p oprietary tenure his right to pre empt a transfer of 
under proprietary tenure can arise only if he was a 
member of an under proprietary village community I 
Within the meaning of S 7 of the Oudh J ans Act A 
smele person cannot consntute such a community 


that village in respect of a transfer of an under proprie 
tar 5 tenure {Hamilton and Yurie,// ) RAM I’RASAD 
v Ram Bharosev 14 Luck 4Z2 = 17910 787 
11 RO 206 — 1939 OA 190-1939 0 LR 80 = 
19390 WN 140 = AIR 1939 Oudh 193 

S 9 — Drawing of l«ts — Stage 

Determination by lot auses according to 
Oudh Laws Act only when two or more p 
equally entitled to redeem or purchase the . 

Hence unless that position has arisen in the case on a 
consideration of the evidence In a par icular case, the | 
Court has no power to draw tots {Radha Krishna / ) 
Chhedi Sinch p Gava din Singh lsiio 874 = 
1939 OLE. 679 = 1939 A WE (0 0 ) 255- 
1939 OWN 982 1939 O A 780 
OtIDHRENT ACT (XXII OF 1886) S 5 —Crea 
tton of occupancy rights under subsequent decree of set 
tlement Court — Effect — Transfer of such occupancy 
rights— V a/idity 

Where once occupancy rights have been created by 
the fulfilment of the necessary conditions a subsequent 
settlement Court decree could not confer a right which 
\a already there A transfer of such rights though after 
the decree i« invalid for 
under S 5 of the Oadh 
said decree {Hamtlto " ■ ■ 

KadhikaDutt ! «' ‘ 


r ODDH RENT ACT (1886) S 52 
| 1939 OL£ 107=1939 R D 97=1939 0 A 241= 
1039 OWN 186- AIR 1939 Oudh 99 

<— Ss 21 and 131 — Suit lor possession of aban toned 

holding— Limitation— Starting point — Issue of notice 
u> der S 21 - — If extends period 

V\here a tenant moves into an adjoining district 
taking away wiih him all his means of cultivation and 
all his household effects the landlord iswitbm hiS 
rights in treating the holding as abandoned and m 
giving it to a new tenant According to S 131 of the 
Oudh Rent Act any suit for the recovery of a holding 
which has been treated by a landlord as abandoned shall 
bewMiiuted within thrte months from the date on 
which the lar dlord entered upon the holding The issue 
o! a notice by the landlord under S 21 of the Oudh 


and Mehta J M.) DEPUTY COMMISSIONER BARA 
BANKI v BlNDRA 1939 R D 418 <2)= 

1939 A W.R (BR)184 
— S 30 A— Findings in proceedings under — Civil 
suit lo declare order not affecting plaintiff — If barfed by 
ret judicata See C P CODE S 11— MISCEL- 
LANEOUS PROCEEDINGS 1939 OWN 89 

Ss 32 B and 108 (2 )— /outing of two suits 

under — Appeal ■ — Forum 

Where a suit under S 32 B of the Oudh Rent Act 
lor determination of rent is /owed with a suit under 
S 108 [2) for arrears of rent, and appeal from the 
decision in such a suit would he to an appellate revenue 
authoritj and not to the District Judge {.Hamilton and 
Ridha Krishna Snvattaia //) JAGESHAR PRASAD 
v lal narsingh pkatap Bahadur Singh 

184 I C 14=:12RO 80 (2) 19390 WN 823= 
1939 0 A 681 = 1939 A WR ICO) 152- 
1939 OLR 676 = 1939 RD 615- 
AIR 1939 Ouflh 278 

<1 ail - -r 

Acl is to allow 
'riculturaj years 
I harvests, S 48 
ir to enable him 
■■ t Mehta / M) 

KUDHA rkAiAO 1* An Alt' oiNuw u uxLBHAUDAR 

1939 A w R (B R ) 178 = 1939 R D 412 (2) 

S 48 —Sister — Position of — Sharing in eultiva 

lion when possible 

A sister is a collateral and as such un!es» she had 


I words the sharing must be a reaf and a personal one 
The mere fact that the husband of the sister took part 
in the physical cultivation of the brother's land could not 
in law make his wife a sharer in the cultivation 
{H 


S 62 — Execution of decree for ejectment Ltmtii 

of Court's power to refuse— Granting of time to pay— 
Propriety 

Where a decree for ejectment has been passed without 
any condition there is no inherent right in the Assistant 
Collector to refuse to execute ihe decree But where the 
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■OUDH RENT ACT (1836), S. 56. 
tuns to pay the balance on production of a cash payment 
is nothing wrong (JfMrj,/..V). Ka>1Q MOHAMMAD 

KhaN p Kumar Chand 1939 R.D. 161 = 

1933 OWN. 279 = 1939 A W.R (EB) 195 
S 86 (1) (d )— Service of notice— Objection— 
Shifting of onus. 

Where endorsements are made on the processes that 
the defendin'* though found in the village refused to 
take delivery of the notices and they are signed by two 
attesting witnesses, if the objectors deny the correctness 
of the endorsements the burden is shifted on to the 
. . 1 / 

) 63 

/or elect incut. 

An application under S 60 of the Oudh Rent Act, by 
a landlord for assistance to eject, is not a suit for eject- 
ment. (Darbt,g, S M and Mehta, /. M) RAM 
Shankar v. Jiva Lal. 1938 ED 928 = 

1939 AWE (BR)63. 
8 60 —Irregularity m proceedings under — 
Remedy— Resistance at correction of pipers stage — Pro 
fnety. 

If any irregularity is committed with reference to pro 
■ceedings under S. 60 of the Oudh Rent Act and orders 
passed cx parte, the aggrieved party can either get lt 
reviewed »et aside or take action under S 60 (2) of the 
Act Where delivery of pos-ession has been made, it is 
too late to resist the change in the papers on the basis 
of the delivery, ( Mehta f.M) BAIJNATH v RAM 
AsREY. 1939 R D. 218 - 1939 OWN 389 * 

1039 AWE l B.R ) 76 = 1939 ALJ (Supp ) 70. 

-3 67(1) (b)— Purchase of under proprietary 

right before Amendment Act (l92t> — ■ Mutation— Right 
to a portion in dispute — Effect on accrual of statutory 
rights. 

Where mutation with regard to the purchase of under 
oroonetary rieht under sale prior to the Amendment 


possession, uniter s 0 / l lj suiuluiy ngnis win mil 
accrue It docs not matter if title to a portion of the 
under proprietary right sold was still in dispute Where 
the title as regards a portion however small is undis- 
puted in which the under proprietary right has been 
held, if the right was enjoyei 
Act came into force, S 67 ( 

bar to the accrual of statute 11 

and Harper , / M ) RAM 

Bali Singh. . • 

•3 106— Complaint 

lion to higher tribunal and transfer to proper tribunal 
— Legality 

Unless it «as a distraint of big property valued over 
100 Ks the Court seized ol a complaint under S 1 
Oudh Rent Act, would*oe that of the Assistant Collect 
second class. Where in s jcb a ca*e it ,s presented 
Assistant Collector first class and he refers it to 
proper Court there is nothing illegal in it, for 


3. 107 (0— Favourable rate of rent— What 

amounts to— Ejectment— Procedure 

The low character of rent may be accidental. So 
the mere fact of low rent does not raise a presumption 
that the land is held at a favourable rate of rent. But 


OUDH RENT ACT (1886), 3. 108 
where there is evidence to show that the rent when fixed 
was deliberately kept below the limit of the revenue 
assessable on that area, then, it is, that it is held at ‘a 
favourable rate’. To such a ca'e ejectment by notice 
docs not lie and the proper chapter to proceed under is 
the resumption chapter (Mehta, S. M ) MAHESHW vR 
Dayalz' MT. Gen da, 1939 A W.R (B.R) 12 = 

1939 R D 304. 

S. 108(2 ) — Claim for haq-i-mahkana — Right 

to interest 

Where a superior proprietor in Oudh sues his Under- 
propnetor for recovery of a certain amount as haq i- 
mahkana, the amount claimed is undoubtedly ‘rent’ as 
defined in the Oudh Rent Act and as such the superior 
proprietor is entitled to interest on the rent claimed. 
( Zta ul Hasan , J ) BRAHMA DIN v SANGAM LAL. 

179 I C 1 = 11 RO 160 = 1939 O A. 108 = 
19390LR 33 = 1938 OWN 1368 = 
1938 AWE (C.C ) 145 - 1939 E D 60 = 
14 Luck 467 = A 1 R 1939 Oudh 67. 

S3, 1D8 (2) and 132— Suit to enforce under pro - 

prie’or's It ibihty to superior proprietor — Limitation 
Prom a consideration of the definitions of ‘rent,’ 
'under-proprietor' and ‘landlord’ in the Oudh Rent Act 
it is clear that what an unde? proprietor is liable to pay 
to the superior proprietor is ‘rent * and a suit for us re- 
covery could be brought according to S 108 (2) of the 
Act u nly in the Revenue Courts and the limitation for 
such a suit is three years as provided by S 132 of the 
same Act. ( Z a ui-Hnsin, J ) Brahma Din v San- 
CAM Lal 179 1C. 1-11EO 160-1939OA 108“ 
1938 OWN 1368 = 1938 A W R (C C ) 145 = 
1939 OLE 33 = 1939 RD 60= 14 Luck 467= 
AIR 1939 Oudh 57. 

Ss 108 (7) and (9) and 119 -Suit claiming 

rthefs under S 1 08(7) and (9)— Appeal- Forum, 

Where reliefs under S 108 t7) and 9) of the Oudh 
Kent Act. are a«ked for in a suit, it is not In toto one 
under S 108 (9) and hence an appeal against the order 
” the Civil f'ourt but to the 

and Snvnstava, J J.) 

1939 O W N, 749= 
--I..: .. 1 1939 AW R,(OC 1119 = 

1939 OLE 517 = 1939 RD 463 = 
A IB 1939 Oudh 239. 

S 108 (10) — Applicability — ’ Lan Hard' meaning 

of— Wrongful dispossession ty one of the proprietors- 


landlord ol the tenant is the person or persons to whom 
the rent is payable ty the tenant. Where the tenant 
has been wrongfully dbpossessed by one of the proprte- 


108 (10) — Suit to recoier statutory holding — • 
relinquishment — Dismissal by trial Court — 
noner finding relinquishment not acted upon — 
1 ppeal — / nterftrenct 

Where a suit under S. 108 (10) of the Oudh Rent 
Act for the recovery of a statutory holding is re-isred 00 
ground of » formal relinqui-hment by the plaintiff and It 
is dismissed by the trial Court bul decreed on a 
the Commissioner who found as a fact that t 
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OtTJDH RENT ACT fl886) S 103 

qmshment was not acted npon, on second appeal to the 
Board it was 

Held {per Darling, S, Rf) that the fact of the 
Zamtndars being in posses ion was enough proof of the 
relinquishment having been acted upon and that the suit 
should be dismissed 

Held {per Rfekta JR f) that the finding of the com 
mis'ioner that the relinquishment was cot given effect to 
and that there was no actual giving up of possession is 
one of fact, and it would not be in order to interfere 
with it in second appeal ( Darling , S Rf and RIehta, 
J Rf) Saheb bux Singh v Deokali Barai 

1938 OWN 1351 = 1038 RD 9S1 = 
1939 AWE (B R ) 64 
* S 108 (10 ) — Suit under— Facts to be proved 
by plaintiff 

When a plaintiff brings a suit under S 108 (10; of 
the Oadh Bent Act for restoration of possession be 
should establish that he lost possession which be had 
from the date of the lease {Harper, J Rf) Ram 
Das Singh v Udit Narain Singh 

1939 A WE (B R ) 37 = 1989 OWJf 325= 
1939 R D ,179 = 1939 All (Snpp )53 
S 108 (10)— -S’* tl under— Maintainability — 
Tenancy extinguished by abandonment 

When once the Court finds that the tenancy was 


claim for collection charge — Percentage if any 

There is no rule of law fixing the maximum limit of 
the amount of expenses to be allowed to a lambardar for 
collection of rents Though ten per cent may be taken 
as a Standard in cases where no accounts are proved, it 
canoot be laid down that even in cases where actual 
collection expenses are proved nothing more than ten 
per cCDt co 
/) Syed ■ 

Saroop 

1939 0 A ■■ < 1 1 

S 121(c) and (d ) — ■ Civil suit f 

excess revenue paid — Dismissal caving to 
ability — Appeal — Procedure to be followea 
Court 

Where a suit filed in the Civil Court 
excess revenue paid is dismissed as not bn g w a u 
able in that Court and an appeal js preferred the provi 
stons of S 124 (e) and {d) of the Ou lb Rent Act apply 
to it and where there are no materials on the record 
necessary for the determination of the snit, the proper 


Where the defendant sets up a bona fide claim of 
title or when adverse propn 
is claimed by the defen dat 
such claim appears to be 
be treated as coming unde 

Act {Zta ul Hasan J ) » ■ 

DatT 179 1 C 958 = 1939 RD 99 = 

1939 OIi R 99=11 BO 217=1939 OA 212= 
1939 OWN 171= A 1 R 1939 Ondh 106 


PARD ANA SHIN RADY 

S 131— -Suit for possession of abandoned 

holding — Limitation — Starting point See OuDH Rent 
ACT SS 21 AND 131 1939 E.D 418 (2). 

P AEDANASHIN LADY — Adverse possession against 
— Court’s duty to rely on facts and not presumptions 
See Adverse Possession— PafdanaShin 

I L E (1939) Ear 597. 

' ■ Deed by — Assumption of liability for husband s 

debts — Ignorance of true position — Extent of liability 
W here the High Court held that with reference to cer 
tain mortgage deeds executed by a pardanashm lady, the 
assumption by her of liability for her husband's debts 
w as made without full knowledge of the true position 
(chough no fraud was practised on her) and as such she 
Was not liable for sums not received by her personally, 
their Lordships of the Privy Council said that they were 
Unable to say that such a view was wrong or unreason 
able {Sir George Rankin') LACHHMESWAR SAHAl 
v Mon Rani Kunwar 

1LR (1939) Ear 274 = 18110 359= 
4SCWN 729 = 41 Bom LR 1068 = 
23 Pat L T 821= 1939 OLE 338 = 5 BE 651 = 
1939 OW N 553=11 HP C 246 = 50 LW 19-= 
1939 ALJ 473=1939 MWN 671 >* 
1939 0 A 548 = 1939 A WE (PC)95=* 
AIR 1939 PC 157 (PC) 
'——Deed bv — Rurden of proof 

protection is given to a parda 
s generally a person over whom 
icquired and so she is likely to 
ealings For this reason it is 
are seeking to enforce agree 
tnents executed by such a lady to prove that she under 
'food the snbstance of what she was agreeing to 
( Young C J and Ram Lall J) UMBAO BeGLM v 
RahmatIllahi ILR (1939) Lah 433= 

41 PL R 843 = A I R 1939 Lab 439 

* Deed by— Burden of proof —Compromise by 

authorized agen'— Validity — Proof of lady ’ s knowledge 


* Deed by — Burden of Proof — Plea of invalidity — 

ll'hen to be raised — Right of reversioners to raise plea irr 
respect of deed by Hm lu •widow for first time in appeal 
before High Court or Pnvy Council 

T . £ — '"red into by a parda 

y who sets up the 
■ he understood (he 

ea challenging the 
ground that the 
ure of thetransac 
insaction ab initio , 
re earliest stage in 
the pleadings V\ hen no such plea is raised by the ladjMn 


for first time in appeal to the High Court or in appeal 1 
before the Pnvy Council when they have not raised it 
in the written statement in the trial Court {Lord' 
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Portir .) Jugal Kishore narayan Singh v. 
Charoo Chandra SuR. 1939 A W.E. (PC) 101= 
20 Pat L.T. 407 = 181 I.C. 341=5 BE. 647= 
1939 P.W.N. 385=43 0 WH. 758 = 


AJ 

' Deed by— Rule as to burden of proof — Applica- 
bility to third parttei. 

The protection afforded by the Coarts to pardanashin 
ladies m respect of transactions entered into by them is 
their personal privilege which can be claimed only by 
them or persons claiming through their title to any 
property affected by the transaction and not by a third j established the document 
party {.Fail Ah and Chatter/i 
Singh v Tjncouri baNcrji. 

5 BE 999=12 E P.195-/ 1 1 


PARTITION. 

hand to the paper but also that she has put her mind to 
the transaction At the instance of the sans, the mother 
and daughter who were pardanashin Mabomedan ladies 
executed a mortgage deed almg with sons but the 
onsideration while the 
vious obligation. The 
dah scteen mostly in 
bad no independent 
advice and the only person who explained the matter 
was the son. There was really nothing whatever to 
show that these women knew anything about the trans- 
action. 

Held, that it was one of those cases where even 
though the fact of execution and attestation were 
Id still be not binding on 
ioved 
arkt t 


75 = 


Deed by— Validity — Onus , , - 

In the case of a pardanashin lady the law places a A.IE 1939 Nag. 159. 

very heavy burden on those who found a claim ona PARDON, See CR P. CODE, SS 337-339. 
document executed by her. Those who found upon the ; PAEENTAGE. See EVIDENCE ACT, S. 112. 
deed must show affirmatively and conclusively that PAROL EVIDENCE. See EVIDENCE ACT, SS. 91- 
the deed was not only executed by, but - ** *—'**- 1 ’ nf * 
ed to, and was really understood by, " '• 

In such cases it must also, of course, be 
that the deed was not signed under dure 

Crom the free and independent will of gr . , . ' 

rule of law that a gift cannot stand unless it is proved that the Revenue Court will carry out the partition, it 

that the lady had independent advice is not an absolute J only means that he has directed that the partition of 

rule of law ' is samindan. will be 

into two grouj ■ In* a regular pre- 

who seeks to 1 »* decree which need 

one who stooc 11 " Dwakra PRASAD r. 

in some relatic * 1939 K 3) 127- 

cases where the person who seeks to enforce the deed I 1939 A W E. (B R.) 146 (1) 

was an absolute stranger and dealt with her at arm’s | * Mode — Points ton of parties 

length In the former class of cases, the Court will act 
with great caution and will presume confidenc 
influence exerted , in the latter class of cases, 
will require the confidence and influence to 
intrinsically Where the person who seeks tc 

lady to the terms of the deed stands towards her in a | Partial partition— Rule against— Applicability 

relation of personal confidence, a very heavy burden lies | — Tenant t-m common — Award creating rights in 
on those who rely on the document, heavier than what I favour of parties in specific properties — Suit by one to 
the law would ordinarily lay on a person who was a i enforce award — Non inclusion of all properties— l / 
stranger to the pardanashin lady and who was dealing ] bar to maintainability of suit. 

_-.v -» eer.tr .... . j r» . I A suit for partition of common properties, and not 

■ ■ ” . I Joint properties, is not liable to be dismissed on the 

‘ I, " ground that the suit does not include all Ihe common 

. ‘ . properties available for partition In the case of tenants 

Deed executed by— Precautions to betaken— Duty i in common or in a case where an award has taken place 

of Court. I between several persons, a person who files a suit lo- 
in dealing with pardanashin ladies v , " * J ‘ a- J - * 

executed by them, it is necessary to ir 
them that what they are doing is not me 
cal act but a conscious act though it 
that such explanation should be proved t> 


In partition cases, the rights and claims of each party 


mar 5UCQ expianmon snuuiu v= ynirai u - s . .... — . . . 

at the time of the execution. They must have indepen I which rights have been created in favour of the parlies 
dent advice and the Courts have to scrutinize the trans i ln specific properties, and it is not incumbent on a 
action very closely to see that it is a fair one But if it | person to Include in his suit all the properties which are 
comes to the conclusion that the transaction is not a awarded to him under Ihe award {Diva’ta, J.) 

LB. 170= 

■ ; i Bom 114. 

• • ■ be dutn- 

only persons who In any way explained the matter to her I luted. 

were either the other side or peisons who would endea- i Where there has been a recent partition and fait it 
vour to take advantage of her position, then one must I divided are almost equal, then It is usual to divide up 
most critically examine all the various steps that are j the shamlat rateably between the two pattst and the 
taken and mu*t be satisfied that she not only put her 1 shamlat Is not utilised for making up slight discrepancy 
.D 1939—58 
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PARTITION. 

between the sharers of the actual area (.Marsh, S A! 
and Mehta, J \f) HlRA L,aLv LhhabiRaji 

1939 KD 329 = 1939 AWR (B R ) 282 
Suit (or — Previous partition (or convenience of 
possession— J ( bars suit 

A previous partition for convenience of possession by 
itself connot stand in the way of a decree for partition 
so long as tt Is not found that it was in conformity with 
the shares of the respective parties 21 CWN 229 
ReJ on (SAT Chore and Patterson //) SaRAT 
Chandra Chattopadhyaya v Gavga Charan 
CHAKRAVARTY 43 C WN 181 = 69 CL J 527 
PARTITION ACT (IV OP 1893) S Application 
und*-— 1 1 n, n mi//# a f » »» 


PARTNERSHIP 

CH HAGAN LA L KALYANDAS v jAGJtWANDAS 

41 Bom L R 1263 

Contribution — Joint decree parsed against tome 

of partners of firm in respe t of debt contracted by 
them — One of ju igwient debtor's faying entire amount — 
Right to sue rest for contribution — Partnership debt 
and separate debt— Test 

Where a creditor obtains a joint 'decree against some 
of ihe partners of a firm in respect of a partnership 
debt contracted by them one of the judgment debtors 
by paying the entire decretal amount is not entitled to 
sue his co judgment debto r s alone for contribution in 
the absence of the other partners unless there are special 
circumstances Such special circumstances generally 


up 
be 
sho 
vali 
a d 
DA 

11 R A 614(2 “182 10 55 = 
1939 A W R (H O ) 210—2939 A L J 166= 
AIR 1039 All 313 
'3 4 (1 )— Member of undivided family — 
Widow remarrying but continuing to live in the 
family house— Right to purchase share sold 
Where a widow had though she -* *- 

continued to live in the family hou 
status as a member of an ‘undivic 
family house and as such is entitle 
'hare which might have been so 
SHAFIAN HEGAM V KtFIATO * * 

1939 A WR (HO 1616-AIR 1939 All 640 
PARTNERSHIP See atso(l) C T Code O 30 
( 2) PARTNERSHIP ACT 

Accounts on dissolution 
Contribution 

Criminal breach of trust by partner of part 
nership property 
Dissolution 

Execution of decree against 
Hindu family 
Test of 

Partnership Act (IX of 1932) 

* A ccounts on dissolution — Taiing of — Illegal 
payments by partners by way of bribes — If to be 
exclude i 

Illegal payments made by the partners by way of bribes 
for the purpose of securing contracts for the partnership 
cannot be taken into account in taking acrounts and as 


account books of tl e firm showed that the loan was 
treated as an advance made by the crediior and not by 


Criminal breach of trust— Partner if can be 

guilty of See PENAL CODE, S 409 41 P L R 37 

~ * L " respect of 

■ anviction— 

9 Sind 21 

Dissolution — Covenant by partner to continue 

partnership and binding heirs and represent tines— 
Enforceability against heirs and representatives after 
death of partner — Hindu father — Partnership With 
stranger — Coienant bin ling heirs to continue partners 
— Sons — Liability for loss incurred after father's 
death 

A covenant by a de eased partner of a firm binding 
hts heirs and representatives to continue the paitnership 
cannot be specifically enforced against the hei-s and 
representatives the effect of the death of the partner 
coupled with the refusal of the heirs and representatives 


( Leach C J and Krtshnaswamy Aiyangar /) Ven I 
KATACHELA CHETTY v NATESACHFT1Y 

49 LW 705=1939 MWN 480= | 
AIR 3939 Mad 670 = (1939) 1 M L J 905 i 
* A ccounts — Promisiory note in favour of one 
partner by others as a result of aisustment of fart of 
accounts— Suit on — Maintainability— General suit for 
accounts— ff essential • 

A partner of a firm to whom tht 
executed a promissory no e as a re 
of a part of the partne ship accoi 
independent suit on the promissor 
obliged to bring a general sc 
partnership [Wadia and 


right and interest of the said partner and shall get the 
business done subjecting himself to the aforesaid terms 
and that on that account neither the partnership should 
be cancelled nor would it come to an end’ ,and bis sons 
after the dea b do not become partners or take part in 
the management of the business they canrot be made 
liable for any loss incurred by the partnership after their 
father** death as «on* of the deceased father ( Wads 
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PARTNERSHIP. 

Where the predominant intention o( the execu 
tints of a deed of partnership is that the firm shat! con- 
tinue to izrry on business without tanning the risk of 

dissolution at the instance of one of the partners who did 
not agree with the rest and wherein machinery is pro- 


PARTNERSHIP ACT (1932), S. 68 
determining whether the parties are partners Or not. 
Where an agreement between the plat stiff and the 
defendant recites that the latter appointed the former to 
deal in certain commodities, and confers on the defend' 
ant power to dismiss the plaintiff for rni'managem c nt of 


the partners has no right to bung a suit for dissolution 
of the partnership on the ground that the managing 
partner does not manage the business tn a manner which 
may be profitable to the partners ( Sennet an l k'trma, 
JJ.) UROPADlF BANKFYLaL. 

I LB (19S3) All 577 = 184 1 0 611 = 
12 R A 243 ■= 1939 AWE (H C.) 367 = 
1939 ALJ 410 = A.l E 1939 All 648. 
— .Execution of decree agamsi — Grounds on which 

a partner may dispute liability under. See C. P. Code, 
-O 21, K 50(2). 43C.W.N 997 

1 - Hindu family —Partnership betwten divided 
members — Death of one of the partners — Continuation 
of partnership —Inference. See limitation act. 
ART. 106— APPLICABILITY 1939 A W P. (H C ) 146 

Teel of — Sight to participate in profits — If 

ean-htnxt — Intennen and contract of parties. 

Although a right to participate in the profits of trade 
is a strong test of partnership, and it m«y, in certain 
cases, be inferred from such participation atone, jet 
whether that relation does or doss not exist must depend 
on the real intention and contract of the parties (1872) 
LR.4P.C 419, Foil. {Fax! Ah, J, on difference 
between Manoha' Loll and Chatter/' Jl) MaDMO 
PRASAD V GOURI DUTT 1B3 I C 179 (21— 

12RP 101 (2)=6 BE. 874 = 20 Pat LT 825= 
A IE 1939 Pat. 323 
PARTNERSHIP ACT (IX OI* 1932). S 4 —"Part 
eurship'— Essentials of — 'Acting for all" — F/,ect of 
There may be a partnership in a single transaction, 
and it is also clear that sharing profits and contributing 
to losses are lntli'alions of a partnership, but by them 
selves they are no' enough to constitute a partnership 
One essential element of a partnership is that there 
should be agency The words * acting for all*’ in S 4 
of the Partner'hip Act were m-erted to emphasise that 
partners are agents and not merely principals One 
partner can always bind another partner in any matter 
which falls within the scope of the partnership bu-iness, 
subiect to any limitation under S 20 of the Act, and if 
the relationship constituted between parties in respect of 
a particular transaction does not expres'ly or by neces 
sary implication involve the right of one party to pledge 
thecredit cf the other as an agent then there is no 
partnership {Beaumont, C. f and Kama. J ) CH1MAN 
ram v JayanTei al 184 I C 397 = 12 R B 170 = 

Ss 4 ■ 

Agreement re, 
carry on hu 
eh must latte- 

sharing of profits and losses— 11 eonshtutes partnership. 

In determining whether certain persons are partners or 
not, regard must be h id to the real relation between them 
as shown by all the tetevant facts taken together A 
provision for sharing of profits and losses in equal 'hares 
as Well as for taking into consideration costs incurred in 
maintaining a staff in determining the profits or losses 
incurred in the business is, no doubt, consi-tent with the 1 
existence of a partnership, but it is not conclusive in 


— -3 11 — Construction — ‘Sui/eet to the provisions 
of the Act.’ meaning of— Intention of the Legislature 
The opening words of S. 1 1 of the Partnership Act 
'subject to the provisions of this Act' mean that the 
relation of partners shall be governed by contract unless 
the contract that they enter into is one which is prohibit- 
ed by any provision m the Act S Ilhas deliberately 
bten so worded by the Legislature as to make it clear 
that the relationship of the partners shall be determined 
by the contract between thtm, subject of course to the 
provisions of the Act. (Sennet and Verma , JJ ) 
DleOPADl e SaNKEV LAL. 

ILR (1939) All 677=18410 611=12 E A. 213 = 
1939 A WE (H 0. ) 367 = 1939 ALJ 440 = 
A IB 1939 All 548 

83 22 and 25— Surety letter it managing 

partner— C onst ruction — Liability of other partners 
A managing partner cf a firm gave surety, and the 
letter under which the surety was given read as follows 
'Please accept the salutations of Rajab All Muhamma- 
dali. This is to write to you that p'ease keep a khata 
of the goods of f<s 200, in words two hundred 
rupees, of Adam All Nazar All of mouza birpor The 
responsibility for Rs 230 is ours. Sambat 19^5, miti 
Kartak Sudi 3, Thursday, dated I Sth November, 1928 
Rajab Alt Muhammad Ah by the pen of Fajli Hus 
sain " 

Held, that the executant clearly purported to act on 
behalf of the firm The act had been done so as to bind 
the firm in the manner mentioned in S. 22, Partner-hip 
Act The other partners were therefore liable under 
S 25 of the Act (Gruer, J 1 SUwalai v FazLe 
Hussain 179 IC 771 = URN 3i7« 

1939 N I# J 80= A IE 1939 Nag 31. 

S 68 — Entry in register at to place of tannest— 

Evidentiary taluc. 

A suit for d>S'o!ution of a partnership firm was insti- 
tuted in Calcu ta after obtaining leave under Cl 12 of 
the Letters Patent. The defendants filed an application 
for revocation of the leave and alternatively for stay of 
the suit They alleged that the Court had no jurisdiction 
to try the suit as no part of the cause of action arose 
within such jurisdiction, the business having been carried 
onatBantva In the Register kep- under S 68 of the 
Partnership Act it was stated that all the parties were 
' ’ ■ of business of the 

• of S 63 of the 
4fu| whether the 
. . . the entry in <he 

Register did not represent the real state of things but 
that in any case for the purpose- of the intertocutory 
application the register was ruffi. lent evidence toe*ta 
Wish that there was a partnership business that the 
plaintiff and the defendants were all par'ners in that 
business that the principal place of business of the firm 
was at Calcutta, and that, therefore, the Court had 
jurisdiction to try the suit for dissolution of that partner- 
ship firm. {Sen, J ) ALI MAHOMED Ebrahim 
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PARTNERSHIP ACT (1932). S 69 
SHAKOOR v ADAM HaJES. PEER MOHAMED ESSACK 
ILB (1939; 2 Cal 199 

S 69 — Applicability— Mahomcdan sons inherit 

tng father's business — Minority of tome— If a partner 
ship requiring registration 
Where after the death of a Mahomedan his sons 
carry on the business and some of them are minors it is 
a partnership requiring registration The contract of 
partnership may be inspire 1 and though minors coufcf 


5> 69, prevents a Court from taking cognizance of a 
suit brought by an unregistered firm, ui the same way a 
Court shall not take cognizance of a suit barred by 
limitation , and to hold that because as the result of 
ignorance or mistake objection was not taken by the 
defendant in the suit so the provisions of the law could 
be flouted would be to frustrate the intention of the j 
Legislature clearly expressed Therefore the Judge is 


12 BS 88*= A IE 1939 Sind 206 

— S 69 —Registration after duposal of suit — 

Effect 

Where a suit by a firm has been disposed of on the 
ground that owing to non-registration the suit is not 
maintainable the subsequent registration cannot validate 
the proceedings and entitle an appellate Court to look 
into the merits of the case If registration had been 


Ss 69 and 74 — Scope — Suit after tcmingtnlo 

force of S 69 to enforce right accruing before by un 
registered firm— Maintainability — If saved by S 74 


PARTNERSHIP ACT (1932), S 69 
prayer for dissolution could be decreed, the plaintiff 
cannot obtain a decree for rendition of accounts against 
the defendant because, the decree to be granted under 
O 20 R 15, CP Code, must be modified In accord 
ance with the provisions of law in S 69 of the Partner- 
ship Act But the prayer that an account be taken may 
be granted in the limited terms of S 48 , that is to say 
the decree in question will be under O 20, R IS and 
Form No 21 oi Appendix D and if the plaintiff desires 
‘ J of the 

aking 
anted. 

' AL v 

! ■ 663= 

:■ ■ 405 = 

■ .. . ■ . 1 635. 

Ss 69 (2) and 74 — Applicability and scope — 

Suit by unregntered firm on cause of action arising 
pnor to Act — Registration of firm pending suit— Effect 
— Suit — If saved by S 74 

S 74 of the Partnership Act which saves rights and 
remedies which existed before the Act came into force 
should not be read as being Subordinate to S 69 (2), 
but should prevail over b 69 (2) The rights and 
remedies which accrued before the commencement of the 
Act are left entirely untouched S 74 is a saving 
section and if effect is to be given to the words used, 
S 69 (2) cinnot apply in a case where a suit is filed by a 
firm which had not been registered but whose registra 
tion is effected during the pendency of the suit, when 
the suit is in respect of a liability arising prior to the Act, 

S 69 does not bar such a suit {Leach C J and Patan 
fait Sast " “ ~ " 

AIYAR ' '* 


S 69 (2 ) — Scope — Mandatory character of— 
unregts ered firm — Maintainability— Re gutra* 
ndmgsutt — Sufficttn y to cure defect 
provisions of S 69 2) of the Partnership Act are 
imperative and a plaint filed by an unregistered firm is 
m effect no plamt at all A suit which is not main 
tamable by reason of non compliance with the section 


The effect of S 74 is that the Act is not to affect 


apply to legal proceedings to enforce any subsisting 
rights which are saved by cl (r) of S 74 Sub els (a) 
and (c) of S 74 save existing rights and Sub cl (b) 
saves any legal proceeding or remedy in respect of such 
rights S 74 (b) deals with procedure and nothing else, i 
that is to say, it deals with methods of enforcing rights 
and not with the rights themselves ( Beaumont C J 
and Sen J) KEVAPPA i BaBuSIDAPPA 

ILB (1939) Bom 104=17910 832 = 
11RJB 267 = 40 Bom LR 1276= 
AIR 1939 Bom 61 

Ss 69 and 48 — Unregistered firm — Suit for 

dissolution and account— Decree that could be passed 
In a suit for dissolution of partnership and for 
accounts in respect of an unregistered firm, while the 


j at tte flate of the institution of tne suit tne suit must 

* ’ jv ” -VI » V. V, mg 0 f 

C J 

■ • MONA 


J dings 

rence . 

Act does not contemplate an execution proceeding The 
fact that the decree in question was a consent decree 
cannot make a difference in a case where the decree 
holder does not repudiate the compromise bnt only 
questions the right of the decree holder to execute the 
decree In such a case neither w as the execution proceed 
mg meant to enforce a right arising from the contract 
nor was the objection of judgment debtor directed 
against its validity So S 69 (3) of the Act cannot come 
into play {Ntyogt, J ) JaMAL USMAN v UMAR IlAJI 
Karim 1939 N X> J 148 

S 69(3) {eft— Unregistered firm— Member if 

tan sue for dissolution and accounts 

The right of a partner of an unregistered from to su 
and obtain a decree for dissolution and accounts remain 
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thereof. {.Thom, C.J., Allsop and 
SHIBBA Mali'. GULAB KAt. 

1939 A.W R.(H 0.1 832=1 
AXE 193 


PATNA HIGH COURT RULES, B. 23. 

S 26 (1) (b ) — /{(vacation proceedings— Peti- 


•S. 74 — Construction and scope ol— butt oy un- 


• " 3. 74 — Scope and effect of — Suit by unregistered 

firm far rent due before October, 1933 — If lazed. 

S. 74 not only saves the rights but also the suits to 
-enforce these rights. There is no reason to restrict 
S. 74 by saying that it covers only a right not depen- 


I invention and thus, in effect, to raise the whole question 
as one of subject matter. ( Costello and Pamkndge, 
//.) ERNEST BRUNO NIER V. GeORIJK REINHART. 

43 C W N 697. 

S 26 (2) (b ) — Petition for revocation of patent 

— Locus standi to present — Petitioner, if confined to 
grounds giving Aim Ate locus 

A bona fide and substantial allegation of any of the 
grounds specified in S 26 (2) (3) of the Patents and 
Designs Act would be Sufficient to give a petitioner an 


(2) EVIDENCE ACT. S. 115 
PASSING OPP. See Trade mark— Passing or 
PATENT— Disclaimer— Piling of — Effect — Patents 


tected by the Letters Patent is the invention, the des 


3 

matter of patent 

It is of course true that a Patent may be granted for a 
combination which is one producing anew result, or 
arriving at an old result in a better or cheaper way or 
giving a useful choice of means hut different considera 
tions are applicable to each of these ca«es in order to l 
arrive at a conclusion as to whether 
'Subject matter’’ in any particular 
fact that the result is new is of itseb 
evidence of invention, and if it has 
make modifications in the form or cc 
any of the separate old integers included in the combina 
tion in order to ensure their more perfect interaction, 
there is a strong presumption that there has been inven 
tion. It is immaterial whether the “invention” comes 
into existence by accident or by design, but on the 
other hand there must have been some inventive step 
even though the inventive step is but slight Otherwise 
the patent is invalid for want t 
( Costello and Pancindge, //) 

Nieru George Reinhart. ■ • * 

S 26— Order granting revoca 

Appeal See LETTERS PATENT (CA 

43 0 W N 697 

8 26 (I) (b) — Invention which can be subject 

matter of Patent. See PATENT AND DESIGNS ACT, 
S. 2 (8) AND (10) 43 G.W.N. 697. I 


HUSH COUKl RULES AND ORDERS (UKIOINAL 
SIDE). CH 36, ITEM 5 43C.WN 697. 

— S 63 (1 )— Construction — “ Fraudulent or obvious 

imitation"— Right to relief on ground of infringement — 
be exact copy or 

tltte a plaintiff to 
t of copyright in 
boukJ be an exact 
■red design The 

I wouis iiauuuiou vi uuiiim. tiiiiMuon’ 1 ought not to be 
| construed as meaning exact reproduction (Som/ee, J.) 

■ 'AVAN1& 

■ ■ ' . ' '■ B 338 = 

lom 103 
1 tions of 
otdemth 

foreign 

country — Right of suit 

Under S. 53 (1) (a) of the Patents and Designs Act it 
■snot the application that has to be fraudulent, but the 
imitation should be considered as “fraudulent or ob 
vious’’ or not A person is entitled to sue the infringer 


41 Bom.L E 45= A IB. lOMBonL 103. 

S 63 (2) (a) and (b>— Srofe— ff exhaustive— 

Pouer ot Court to order dettzery up of goods to plaintiff 
for d 'st ruction 

The equitable remedies in re«pect of an infringement 
of a design are not exclude! by ihe statute and in a 
- . e — ' -» — -c infringement, the plain* 

k for delivery up of the 
mark to him for de*truc* 
■ ‘RINTERV association, 
■ •• 18110.547= 

12RJ1 338 = 41 Bom LB. 45 = 
AT B. 1939 B 03. 
Patna high court bulbs, p*rt 
EC, E 23— Appeal dismissed under— 
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PAT TA 

Remedy of appellant — Inherent power of Coart See 
C P CODE S 151 19S9PWN 832 = 

AIR 1939 p a t 678 (P B } 

ctnm 

>atta 

1933 MLR 243 f Civ) 
PENAL CODE (XLV OF 1860) a 17 —Ministry of 
provin <—l( part ot executive Goiernment 

The m mstry of a province cannot be said to form a 
part of the executive Government of th t province in 
the sen«e implied by S 17 I P Coe {Derbyshire, C 
J Naum Ah and Rau JJ ) Emperor v Hemen 
draProsad ILR f 1939 2 Cal 411 = 

183 I C 349 = 12 E C 153=69 C L J 699 = 
2FedLJ (Part 11)65=40 CrL J 782 = 
43 C W N 950 = A I R 1939 Cal 529 (SB) 
“ ' Ss 21 and 353 — • Public icrvat t ' — Panchayat 
Board — S inltary Inspector of — If public servant — 
Obstruction to— Offence 

The Sanitary I» pector of a Panchayat Board is not 
a public servant as defined by S 21 I P Code the 
fact that he is authorised by the President of the 
Panchayat Board to collect fees for sealine animal* 
before slaughter would not make him a pul lie servant 
so as to sustain a charge under S 353 1 p Code 
against a person obstructing him {Cakthmana Rao, J ) 
SUBWAMANIA PlLL AI v lONNAYV* 

183 I C 660 12 RM 330=1939MWN 469 = 
40 CrL J 822(2) = 49LW 646 = 
AIR 1939 Mad 669 (1939' 1 ML J 729 
S 33— Act — Death caused by combined effect 
of two acts closely following upon and connected with 
each other— Original intention to cause death — Acts if 
separable and lo be ascribed to eparate mien «»«— 
Offence See Penal Code S 30? 18 Pa' 

S 31 — Applicability — Motue— Question 

material 

In a case where there n direct evidence of the acts of I 


18310 491 = 12 R P 162 20 Pat L T 802 = 
40 Cr L J 786-1939 PWN 353 
AJe 1939 Pat 443 

Ss 3# and 120 A — Distinction between 

Indian Penal lode Ss 120 A anh 34 

1939 N L J S 

S 31— Interpretation See P*NAL CODE SS 

299. 301 AND 325 1939 OWN 

Sb 31 299, SOI and S25 — Attack by several— 

Single blow by lathi ca tsing dtath— Other ordinary I i 
tunes— Absence of intention to cause death — Offtn e 
made out — 3“ 34, interpretation— Considerations to be 

Where the death of a person is Caused by the single 
blow of a lathi in the course of an attack on him by 
several persons and ihe other injuries on the dead per 


bodily in ury as is likely to cause death But It may be 
held in such a case that death was caused by the doing 


PENAL CODE (I860), S 75 
cation of S 34 IP Code, to convict any of assail 
ants under the second part of S ’04 The appropriate 
section would, in view of the language of S 34 seem to- 
be S 325 I P Code In interpreting b 34, l P Code it 
must be borne in mind that the essential question tn such 
cases is what was the common intention and that the- 
common intention must be to commit the offence 
actually committed (Ztaul Hasan and Vorie //} 
ZaHidKhan* LMPENOR 14 Luck 378 = 

179 I C 338= 11 R O 163=40CrLJ 187= 
1939 0 WN 7- 1939 A WR (CC)27 = 
1939 A CrC 3 = 1939 OLR 22 = 
1939 0 A 167= A I R 1939 Oudh 49. 

Ss 34 299 snd 300 — Number of assailants in 

fl e/ing laihi blows on deceased — Assailant dealing fatat 
biota n t hat mg intention, but knowledge specified ire 
Ss 299 and 300 — Liability of all for murder 

When a number of assailants inflict lathi blows on 
one per on some of which blows are faial and some of 
which are not the first thing to do is to see whether the 
assailant who has inflicted the fatal blow is guilty of 
murder or not The common inleniion referred to in 
b 34, Indian Penal Code is an intention shared by the 
person who has caused death and by the other assailants 
who did not themselves cau«e death If the a t which 
caused death is neither murder nor culpable homicide 
because the person who dealt that blow did not have 
such intention as is specified under *? 299 or 300 I P 
Code but only the knowledge which is specified tn either 
of the*e two sections there is no intention which can be 
shared by all the assailants who did not strike Ihe fata) 
blow and therefore S 34 cannot apply The knowledge 
referred to in Ss 299 and 300 is per onal knowledge of 
the person who struck the blow and it is difficult to see 
how it can be «hai ed by his co assailants but in any 
ca<e S 34 is restricted to common intention and does 
J mil ton /) SUN ER 

29*9 OWN 576 = 

» ■ 1939 OLR 389= 

: - 316= 12 R O 12 = 

40CrLJ 722= AIR 1939 Oudh 207 
S 71 — Applicability — Conviction for offence 
S 147 ail also for offence under S 325 read 
149 — In ft chon of separate sentences — Legality 
ere the accused are convicted under S 147 I P 
Code and aho under S 325 read with S 149 I P 
Lode and separate sentences are awarded such an in 
BtCUost is not lllego) os> the ground that Ihe offence of 


1939 OLR 40=AIR 1939 Oudh 91 

S 71 — House breaking and theft — Separate 

sentences — Legality See Cr P Code S 35 

AIR 1939 Sind 76 

-S 71 — Offence punishable under two sections — 

Procedure for conviction and sentence 

Where a person is found guilty of a criminal act 
which is punishable under two different sections of the 
" <• ■ . ■ J under both the sec- 

onder that section 
naly (Lohur /) 

■ 41 Bom LR 980 = 

AIR 1939 Bom 462 
— ■ -3 75 — Applicability — Conditions Attempt to 
. = r**-» *7 -•'* Sufficiency 

... . ■ ce fatting under 
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Emperor v, Ramzan Ghulam Hvder. 

ILE (1939 Ear. 676-183 10 602i2) = 
12 R S 61 = 40 CrLJ. 8l6(2»= 


point of view. Where the facts are that the accused 
after the murder attempted to conceal the evidence of the 
murder by washing his hands in the sand, that on the 



Unsoundniss of mind need not necessarily make a 
person incapable of understanding the nature of alt his 
acts. It may be such that in respect of certain matters 


Divisional Magistrate, and his appeal t< 
Sessions Judge was dismissed The di fence » a 
the petitioner was practically insane during the 
in question when the offence mas commute: 
that he was generally subject to fits of insanity, 1 
tng like a mad man and being violent in conduct, etc 
The evidence established bejond doubt that he was not 
tn a normal state of mind On the evidence the conclu 
sion was irre«istible that the petitioner wis really unable 
to form the criminal intention that was attributed to him 
namely, of causing wrongful loss or wrongful gam He 
was m such a mental condition that he could not have 
understood that what he was doing was wrongful at the 
time. The lower Courts held that his case did not come 
under S 84 I P Code, but they did not consider 
whether apart from S 81, the state of mind of the peti- 
tioner did not exclude the existence of a dishonest inten 
tion, which is an essential ingredient of the offence of 
criminal breach of trust 

Hell that S 84, 1, P. Code, applied only to eases of 
Intoxication and did not cover a case like the present 
where what was alleged was an inherent defect or infir 


excluded and therefore the petitioner could not be con 
victed of the offence (Pan Dang R J)C, j Josfph 

Inre ILR (1939) Mad 353*. 182 I.C 228 = 

12 EM 25 = 40 CrLJ 642 = 49 LW ltO = 
1939 M W.N 126 = A 1 R 1939 Mad 407 
(1939) 1 M T .* *>«* 

— — — »3. 8i — Applicability — Unsoun tneis o, 

Plea of — Su'd et of proof— A .use/ aware 
nature of act though under a hallucination 
tnfl ien-c of (vtl ipiritt — If protected 

A person who sets up unsoundness of mind in answer 
to a charge of a criminal offence must show that he was 
not able at the time to understand the nature of the act 
or that he was doing anything w rang The fact lhat 
the accused at the time of the offence was probably off 
his mind or under some halluc nation or under the 



3 84— Legal iniamty—H’hat it. 

An accused person cannot be exonerated under S 84, 
I P. Code, If he knew that he had done something 
wrong, however Insane he might be, from the medical 


AIR 1939' iiah 355. 
S 96 — Applicability — Accused pxrty t eying to 


reinforced by olhers from their village. Tfey followed 
the accused party advancing in the water, threw stones 
and brick hats at the accused parly, causing grievous 
hurt to two of the accused party, and continued to 
advance with lathis The appellant of accused party 
fired shots with a shot gun, which took effect on three 
persons of the Ahir pirty, one of whom died, another 
received grievous hurt and the third «imple hurt. 

Held, that the appellant’s action was done in exercise 
of the right of private defence and was within the 
general exception in S. 96 I P Code. ( Mahomed 
Noor vnd Rowland, //) AJAB NARA1N SlNOH V. 
EMPEROR' 6 B R. 679 - 181 1 C 811 = 

IIEP 611 = 40 Cr L J, 611= 1939 PWH 671 = 
A I R 1939 Pat 576 

S 97 —Right of Private defence— Duty of Court. 

r~. .... u c shy of giving the 

exception* , if ihectr- 
the adoption of that 
•vas the complainant’s 
parly that started the attack and the accused acted in 
private defence, 11 n the duty of the Court to acquit the 
accused (Dm Mohammad, / ) DARI v EmPEKOR. 

41 PLR 14. 

S 99— Right af private defence — Renstame to 


fore if he is re-isted the accused cannot rely upon S. 99, 
I P. Code, for thev have no right of private defence in 
such a case (Polled, J') EMPEROR v Kisanial 

1939NLJ 397. 
• 3. 99 -Scope— Arrest by police offi’er in good 

faith under colour of office — Use of force to relent 
~ e luitihej— Plicate defence— Right 

~ “S‘* -*■*-— nst a n act 
« ■ ■ »re a police 

• • « ■ good faith 

■ ■ ■ legal, and 

order to rescue the arrested persons, as there is no right 
of private offence against such an act of a public 
Vanl. (talshmana Rao, /,) PUBLIC PROSE 
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PENAL CODE (I860). B. 100 
V. Amirtham Servai. 1939 IWN 1004= 

60 Ii.W. 763 = (1939) 2MLJ 776 

S 100 —Excess of right of private defence— 

— Liability for 

In cases where the right of private defence is found 


- ' S 100 —Right of private defence —Accused 
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PENAL CODE (1860). S. 124 A. 
person or persons abetted, and to the offence or offences 
the commission of which is abetted S. 117 deals with the 
former whatever be the nature of the offence abetted, 
whereas S 1 IS deals with the latter without having 
regard to the person or persons abetted. S 115 is not 


I of the offence specified in the section itself. There is no 
express provision in the Penal Code for the punishment 


and did not receive any injury. The accused 
got hold of an axe and hit that person on the 
the axe as a result of which that person died 1 he 
accused had an advantage over the deceased both in res- 
pect of age and physique 

Held, that the accused had a right of private defence 
but he exceeded that right (young, C J and Sale , J ) 
KALA MOHAMMAD AKBAR v EMPEROR 

A.IR 1939 Lah 634 


appropriate provision for such an offence Although 
both sections be applicable, there cannot be separate 
sentences under the two sections for the same criminal 
act, and the conviction should properl} be under that 
section which inflicts the higher punishment If a per 


S 100 — Rtght of private defence— Extent of. ■ ■ 

Merely to cause an injury sufficient in the ordinary 

course of nature to cause death necessarily is not itself I /•) Emperor v Lavji MANDAN 41 Bom L R 980 = 
= -* - -> - - - « . . r 1 A I E. 1939 Bom 452 


—Sa 120 A and 34 — Distinction between 


17 — Scope — If an “express provision” 
■ • ' ' < — Abetment of murder by the public — 

. . ' . * mpted but hurt only caused — Offence See 

order to prevent thesecond blow falling upon him struck Penal CODE, Ss 1]5 AND 117 41 BomL E 980 

A with a dab on his head which stroke resulted inti 
death of A. 

Held , that As action tn getting t 
second time had reasonably caused B to 
grievous hurt, if not death, would befa 
not strike A as he did and it could not 
that B had exceeded the right of priva 
to him by law ( Sharpe J ) NGA Cl 

KING 183 I C 145 = 12 E E 45 = 40 Or L J 726 - | ~ V-L 


LllUI 11141 .ILL III 


espasser resists the rightful owner or his | a pardon stands corroborated in material particulars He 


■" 124-A — ‘Government established by law'— 

>f Ministers 

jjncil of Ministers of a province should not be 
d as “Government established by law” within 
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PENAL CODE (i860). 3. 124-A- ! 

S. 121 A — Off met under — Article relating to 1 

condition of political prisoners in Jail. 

The article for printing and publishing which the 
accused were convicted under S. 124 A related to the 


PENAL CODE (1860). 3 148 
in possession notwithstanding the deliver} effected in 
his presence without putting forward a case of actual 
dispossession thereafter. To sustain a conviction of the 
accused on a charge under S. 147, 1. P. Code, on the 


Government denying the allegations. _ 

Held, that the petitioner could not be convicted 
nnder S. 124-A, Even if the ' 1 ' 

could be construed as calcu 
towards the Government, in 


Where it appears that the accused took up merely 
a passive attitude, during the whole course of an 


3. 121- A, Expls 2 and 3 — Applicability 

Explanations 2 and 3 to S 124 A have no applica 
non whatever unless the criticisms are concerning the 
measure of Government or the administrative or other 


S3 147, 148 and 140 — Seven named culprits 

alleged to haze participated in not — Three of them 
given benefit of doubt and acquitted— Liability of rest 
Before S 149 can come into operation, there must Le 
five or more culprits to constitute an unlawful assemblv. 
Where seven culprits are named and three of them are 


vances and abuses.and to distinguish this from attempts, 

whether open or disguised, to make the people hate 

their rulers. To tell a crowd of - *' ,k * 

labourers that those who are in 

are unjustly prevented from tellir 

and are punished for doing so , tf 

the laws that are framed are partii 

the employers and detrimental to iho'e of the labourers 

who aretb-refore unable to get redress , that the Bur I 


view of the findings there are only four persons left and 
therefore neither S 147 nor S 148 nor S. 149 can be 


tors obstructing flow— Order under S 144, Cr P Code, 
restraining lower owners from cutting — Pccission on 


S 147 — Burden of proof— Charge of forcible 


be assumed that the accused obtained aciual possesion, 
and it mu«t be presumed that they continued in posses 
sion as the rightful owners, because the presumption 
mu«t always be in favour of the rtghtful owner It is 
not open to the complainant to allege that he remained 
Y. D. 1939—59 


go round, and a higher proprietor is obstruc 
' ‘ ‘ a loner proprie- 

law into bis own 


force the harvest 
of one's own crop is an nnlawful object It is not a 
case of maintaining a particular right by force but of pre- 
venting the com miS'ion of an offence like theft or mis- 
chief which is threatened, it i« not unlawful for a pereon 
to protect his ow n property from theft or mischief. 



93 1 

PENAL CODE (1860). S 149 
{Pandrang Row, J) MOHIDEEN PjCHAI ROWTHER 
V Emperor. 1939 M.W N. 873 = E0 L W. E57 
- "S 149 —Constructive liability— Intent ton , tf\ 
material. 

I£ an offence of murder is committed by a member of 
an unlawful assembly when that assembly ts prosecuting 
its common object which is obviously unlawful, every 
member of that assembly is equally responsible under 
the terms of S 149, 1. P. Code, for that offence I: is 
immaterial whether any member individually intended lo 
commit that offence or not Intention is dealt with in 
S 34, 1 P. Code, and can be considered in those cases 
only which are governed by vt (Z?ik Mohammad and 1 w< 
Ram Lall, J J .) SOHNA v. EMPEROR 

41 P.L.R. 802 

8. 149 — Liability under-— Extent of 
Once an assembly has become unlawful then all 
things done in the prosecution of the 
object of *bat assembly are chargeab 
member thereof The liability of ever 
not only to the acts intended by all to • 

to those offences which were likely tc 
achieving the common object Where, therefore, the 
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j PENAL CODE (I860). S : 


nating this false imputation even after knowing that the 
District Medical Officer had certified that the com- 
plainant was not a leper. 

field , that the facts alleged did not constitute an 
offence under S 171-G.I. P. Code, and did not therefore 
require the sanction of the Local Government, ( Lakih 
mana Rao, J.) HAJEE MAHOMED KaDIR SHERIFF 
V Rahimatullah 1939 M W N. 610. 

S 181 —Offence under — Claim for insurance 
money — False affidavit about age of insured person 
sworn before Honorary Magistrate 
A person who swears a f2lse affidavit before an 


— S 182 — Applicability— False information given 


unlawful object was fo cause grievous hurt with lethal \ to police durtng investigation— Offence. 
weapons and death was the likely result of the beating I If a witness answers questions because he is compelled 
they intended to administer, the causing of death m 1 to answer by reason of the powers of the police, that in 
, — _ ,J - ‘ ‘ J ’ itself may well be sufficient to negative the guilty intent 

or knowledge necessary for a conviction under S 182 
j The Information is then not so much given as taken. 
But it cannot be said that S 182 can never apply to false 
41 P.L.R. 443=40 CrLJ 712= information given to the police during the course of an 
AIR 1939 Lah. 245 investigation {Davit, JC. and Lobo, J ) JHAMATMAL 

S 153-A -Offence under— Attach on capitalists. , ALUMAL v EMPEROR 184 I O. 243 = 12 R S 100 = 

“Capitalists” are not a definite and ascertainable | AIR 1939 Sind 274. 

class of His Majesty's subjects, and a speech which is an 1 -Ss 182 and 211 — Applicability— Information 

, ' ' ‘ *1 -*-*•«- v* — *■ - **■ ♦ * ’ * arrest of third person on murder 

■ *• • m discharged— Offence 

■ ■ *r the institution of proceedings 

. . as well as by way of complaint to 

«' 'i ■ -t Where a complaint is made 

(■■ 'I 1 and a Magistrate, the Magistrate’s 

■ that of the police and the provi . 
sions of S 195 (l) (<5), Cr. P Code, cannot be evaded 
by placing an offence under S 195 (1) («) Where 
upon the information given to the police by the accused 
a third person was arrested on a charge of murder and 
cballaned to the Court of a Magistrate by whom he 
was subsequently discharged and it was the prosecution 
case that the accused was responsible for the proceed 
mgs instituted against the third person 

Held, that the offence committed by the accused was 
one under S 211 and not under S 182 ( Davis, J C , 

and Lobo, / ) JHAMATMAL ALUMAL v EMPEROR. 

184 I O 243=12 RS 100= 

4 T R 1939 Sind 274 

■ t crating charges 

show cause why 
* challenges the 
nade before the 
the Magistrate 
, ms of S. 203, 
j . c *> r'-.J" -annot 

. Hen 

■ ■ ’ ’ 344 “ 


of the word 

• o designate a 

f , "iis Majesty’s 

subjects” or to designate the shareholders of 
a company, as distinct from the employees or 
labourers of the company, and the latter, respectively, 
as "classes of His Majesty's subjects " Therefore 
even if a speech be regarded as being calculat 
«d to create hatred or enmity against the Burma Oil 
Company or the Indo Burma Petroleum Company or the 
shareholders ol these companies lhe making of the 
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PENAL CODE (I860). S. 186. 

Where » natazl petition against the report of police l 
has been actually dismissed by the Magistrate under 

S. 203,Cr. P / '- J ~ **- -- .1 

the trial under 
A.I.R. 1933 Cs 

d erson, //.) ■ 1 ■ 

UkB (1339)1 Cal 3 1 ■ I 

12 EC 32(1) ! 

A . 

Ss 186 and 379 —Applua 

panted by Ciurt taking possession < 
of third fatty— Third fatty retah 
fully ar-d obstructing reenter — Offt 
S. 186, I. P. Code, contemplates 
vant obstructed was discharging 
lawfully, but when there was no leg 
the section does not apply Where . ... , 

ed by Court took posse*Mon of corn in possession of a 
third party who snb«eqaently retook possession of it 
peacefully and did not allow the receiver to make batai 
of the coin 

He’d, that the patty could not be punished under 
S. 379 because the party cnlj retook rcs*e*sicn peace 
fully of his own property and further as the receiver 


PENAL CODE (I860), S. 224. 

S. 191 — Scope — Confuting statements in 

criminal trial — Charge and conviction on bans of Sus- 

dieted under S, 191, Penal Code, 


1 LB (1939) Ear 280 *=182 1 C. 914 «• 
12 R S 35 = 40 Cr L J 707-AIR 1939 Sind 170. 
— — Ss 193 and 500 — Applicability — False and 
defamatory statement in deposition of witness before 
Court — Offence. See Cr P. CODE, S 195 (1) CA). 

1939 M.W.N. S20. 

S 211 — Applicability — Information to police 

i*”'* ““ “* rrJ ' Order of discharge 

See Penal Code, 
' 1 B. 1939 Sind 274. 


e Code 

• Kabir 

v. Emperor. 184 1 C 799 = 

A.I.E 1939 Sind 333 
S.188— Order under S 144, Cr P. Code— Con 
uetten for dttebedtenc, — Ptcof of incV ledge of terms 
of order— N.ces'tty for. 

In order to sustain a conviction of a person under 
S.188, 1 P Code for disobedience of an order passed, 
under S. 144, Cr. P Code, proof of his knowledge of 
the terms of the order is necessary (Henderson and 
Khundkar, JJ ) MHARENDU DUTT r EMPEROR 

184 I C. 856 =43 0 W N 1061= I 
A IE 1939 Cal 703 1 

■ ■ S 191 — Applicability — IV tt ness believed by 

appellate Court theurh disbelieved by trial Court — Com , 
flame of ft 
It w ould 
whose evid 
prosecuted 
believed it, 
had been b< 

Row, y.) - ... 


I The elements of an offence under S 211 are firstly 
that a fal«e charge should be brought, secondly that the 
person bnrgirg it should know that there was no just 
or lawful ground for such proceedings or charge and 
thirdly that it should be brought to cause m]ur> to the 
persons again*! whom it was made. Therefore a mere 


S. 211 — Ingredients of offence — What the prose- 
cution has to establish 

Tosustain a prosecution and conviction under S. 211, 
I P Code, it is enough to show the mere absence of 
proof of the guilt of the person or persons said to have 


184 ■« " . 1 ■ 

S 191 and Oaths Act (1873), S U-£nd 

cnee of -Witness— Presumption that st ts made on affirm , 
atton — Applicability of Oaths Act , irrespective of the 
presumption—Offenct under S 191, I.P Code * * 
committed. 

The law requires a Magistrate to examire a 
on affirmation or oath and in every case ther 
legal presumption that the proper procedure w as 1 
ed It may therefore be presumed that the statement of 
a witness js made on affirmation Even otherwise, 
according to S 14 of the Oaths Act. every w itne*s is 
requited to state the truth when giving evidence and as 
such when a witness makes a stateme - * r~ ~~ 


an intention to cause injury to the person or persons 
charged Suspicion has to be distinguished from evidence 
and the prosecution has to establish in a prosecution 
under S 211 facts irreconcilable with the innocence of 


S 224 — 'Charged' — Police officer laying kit 

hands or thoul any in.smatron as to the effenet t-mmlttrd 
—Person arrtsled, if eharg/a seit\an offence. 

The mere fact that a police officer put hit hand on 
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PENAL CODE (I860), S 225-B 
EMPEROR 14 Luck 409 = 17910 498- I 

11 E O 181=1939 OLE 52 = 40 OrL J 221 = 
1939 0 WN 63 = 1939 AWE (C C ) 39= 1 
1939 A CrC 23=19S9 O A 148= j 
AIR 1939 Ondh 81 


PENAL CODE (1860), S 299 
were only such as might possibly wound and in fact did 
so then there would be no offence under the section if 
the words used were bound to be regarded by any 
reasonable man as grossly offensive and provocative, 
and were maliciously intended to be regarded as such, 


the absence ot the seal makes the warrant void, and 
resistance to arrest m execution thereof is, therefore, no 
offence (Mostly /) THE King v MAUNG PO 
Shein 1939 Rang LR 415 = 18SIO 791~ 

12 RE 116-40 CrLJ 845- 
AIR 1939 Rang 320 

S 266 — Applicability — Offence under — Essentials I 

of— Fraud — False measure " — Meaning of — Intention 
— Bombay Weights and Measures Act — Offence under — 
If renders measure false 

A measure can only be described a 
something Other than what it purports tc 
measure is smaller than the standard 
accused deliberately used this measure he cannot be I 
held to have acted fraudulently within the meaning of 
& 266 I P Code The fact that an offence may have | 


AIR 1939 Rang 199 

' 1 Ss 299 and 300 — Cases under— Proper mode of 

approachsng facts 

The proper way to approach facts and apply law in 
cases where one man has by his act caused the death of 
another is to deal with the case m the four stages given 
below — 

Stage 1 — It should first be established to the satisfac 
tton of the Court ^that the accused person has done an 
~ 1 1 the death of another 

considered whether the 
, amounts to culpable 

homicide 

Stage 3 —It is only after considering the two stages 
that 5 300 comes into operation Therefore the next 
n whether the ingredients of 

t be considered on the facts of 
i. i. l * er cu, P a ^ e homicide is 


ingredient of the offence under S 266 I P Code so 
to sustain a conviction It is only when the seller p 
ports to sell according to a certain standard and = 
below that standard that he can be said to be gun 
fraud so as to render him liable to conviction i 
S 266 I P Code ( Broomfield , Ag C / and 

/) Emperor v kanayalal 

41 Bom L B 977 = A I E 1939 Bom 
— S 283 — Applicability— Carl track in 

land of accuted — Conviction for closing it — Sui 


not murder, the only matter to be considered at the 
fourth stage is whether the accused has established (if 


show insult for the sake of insulting and with 


unten | ble homicide has been committed 


( Pandrang Row, 
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PENAL CODE (I860), S. S00 
between himself and the deceased deliberately went out- 
side and fetched a joke pin and returning after more 
than 5 mtnotes had elapsed struck the deceased on the 
head with the pin with great force and the deceased 
died shortly afterwards 

Htld that the accused tnust have known that his act 
was imminently dangerous that it must in all ptobabiltty 
cause death or such bodilj injury as was likely to cause 
death and since he had no reaso- - * 

such bodily injury he was guilt 

/) nc 4 Chit Tim ThfK 

183 1.C 145 = 12 R.B ■ 1 . 

1 — S S00 — Offence of murder — In/ury ordinarily \ 

sufficient to cause tenth — Sufficiency. 

An injury inflicted by the accused and sufficient in the 
ordinary course of nature to cause death is not by itself 
sufficient to support a conviction of murder unless the 
accused intended that injury should be sufficient in the 
ordinary course of nature to cause ceath. (.Sharpe, J ) 
nga Chit Tin i. the King. 

I 83 IC 145-12 ER. 45 = 40 CrLJ. 725 = 

■ "S 3 0 0 ( 3) — S cepe — t 
If necessary. 

For cases that fall within £ 
it is not neces'ary tLat the 
ledge of death, «o long as 
sufficient to cause death 
clause when the degree of p 

great, and certainly so where death is the inevitable 
result of tbe intended injuries, whether the culprits 1 


PENAL CODE (I860), S. SCO. 
murder if there 13 no proof that he is labouring under 
any hallucination or is mentally deficient. (Teh Ckand, 
et CJ. and Abdul Rashid, /.) DES RAJ v. EMPEROR. 

I LR. (1939) Lab. 345=41 P.LR. 758. 

S. 300, Excep 1 — Applicability— Grave and 
sudden prenocation — Test of— Showing a “ baoja *' to 
Baluchi — If justifies hilling 
In deter mining whether the provocation relied On for 


which the offender belonged, of the power of self control. 
It was not intended that the law should take into account 
the peculiar tdiosjncractes of the particular offending in- 
dividual but it w as intended that the Court should take 
into account tbe habits, manners and feelings of the class 
or community to which the accused belonged. The mere 
fact, that when the Baluchis are shown a ‘'booja 1 ’ (a 
gesture of contempt) they get excited, is not in itself 
sufficient to give them the benefit of the first exception 


S 300, Excep 1 — “ Grave and sudden pro- 
vocation"— Meaning — Accused carrying on intrigue^ 


/) Nga Chit TIN k THE King I husband discovers his wife in the act of adultery and 

183 I C 146** 12 RE 45 = 40 CrLJ 725= 1 thereupon kills her, he is guilty only of manslaughter 

AIP.. “ - 

S 300, Exceps—Frepf of 

prosecution, 

Tbe question as to whether the case 
of the exceptions of S 300 does not ari 
tton, unless and until the prosecution 
case of murder Jf the prosecution 
culpable homicide (under S 299) has b 
the accu'ed but ha* failed to prove C.-. 
homicide amounted to murder (tinder b 300), it is un 
proper, and indeed useless, to consider whether any of 
the excluding factors are present (Sharpe J ) NGA 

Chit tin v the king 18SIC 146=12RP. 45= 

40 CrLJ 725= A IP.. 1939 Rang 225 
* S. 300, Excep 1 — Applicability— Causing death 

under su first it 1 out belief 

Under b. 300, Excep 1, 1 P Code, provocation mint be 
such as will up'et, not merely a bot tempered or hyper- 
sensitive person bot one of ordinary sense and calm 

’ " * ■ ' ,r *' ’ ** r ’ ' •rfisca-ury. 

• • 1 itbin exception 4 to S, 300, 

‘ ■ ■ . mtsraha that tbe act was 

■ ' 1 ■ .. ■ ■ Where therefore there * 


S SOO, Excep. 1— Slap! On lack— If graze 
t relocation 

Merely because a person is Mapped two or three times 
on the back does not amount to grave provocation 
though it may be sudden, and it is not sufficient to 
deprive the person of his power of self control especially 
when the person slapping has ro weapon in his band at 
the time of slapping (Sharfe, J ) NGA CHIT Tin v. 
TheKinc 183 IC 145=12RR.45= 

40 CrLJ 725= ALE. 1930 Ease. 225. 
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PENAL CODE (I860), S 300 
no qaarrel either sadden or otherwise it is unnecessary 
to look farther and inquire whether there have b*en 
establish’d any of the other facts which are essential for 
the purpose of bringing the case within Excep 4 
{Sk*r*t, J ) nga chit Tin v The king 

183 I C 145 = 12 R R 45-40 Or L J 725 = 
A IE 1939 Rang 225 
— —3 300, Ercep 4— dpplica'io t of S 34 
If one of the two a cased persons brings hims’If with 
in the 4th exception to S 300 I P Cod* there u no 
room for the application of S 31 against his co accused 
at all (Bartley an l Henderson, JJ ) ASMAT Sheikh 
v F&tPEROR 70 C L T 299 

— S 300 Excep 4— Applicability— Test 
\Vh*ther or not the killing was premeditated is not the ! 
first test to be applied when con’iderng wheth*r the i 
exception of “a sudden fight in the heat of pass on’ is J 
applicable to any given set of facts The first test it 
whether th* act of the accused whi h caused the de eas 
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PENAL CODE (i860), S, 302 
Death— Accused if only guilty under St 325 and 34 
Where a number of persons take part in an attack 
against the deceased but only the accused were actually 
concerned in the beating of the deceased they can only 
be convicted with the assistance of S 34 IP Code, 
and where the intention of the accused was merely to 
give the deceased a good beating and the injuries were 
trivial excepting /or tno, it mast be held that the offence 
commuted falls under S 323 read with S 34 rather than 
under S 302 read with b 149 (Zta ul Hasan, C J 
and Bennet J) BhAGVVATI v EMPEROR 

183 I C 265 = 12 EO 20 = 1939 OWN 662 = 
1939 AWE (CC) 96 = 1939 O A 574 = 
1939 A Or C 123=1939 OLE 486 = 
40 OrLJ 75l = AIE 1039 Ondh 254 
■■ 1 *55 302 aiid 326 —A a k to th daks— Offence 
committed 

Where the cam won indention of th* two a^cu ed was 
to effe t an atta k on som* one with dahs knowing that 


" h , et . ,e Vh -frE.!!*! a x!l e ?r“* the probable re,a!t of that attack at least would b* to 

ed*s death was don* without premeditation Th-distm I grievoll> hurt * Ith a deadly a blU th „ re ls 


tion is not to be ignored ( Sharpe J ) NGA CHir Tin 
*; THE King 183IC 145 = 12RE 45- 

40CrLJ 725 = AIE 1939 Rang 225 
— — S 300 Excep 5 — Killing concubine at 
her request and with her cons* it— Often e See CR P 
CODE S 164 1939 M W N 1132 

— —3 302 — Applicability — Asian' t with laths on 

head and neck— Intention to cause death — Body of 


grievous hurt with a deadly weapon b 
no sufh ent proof to show that th-re wa> a common 
intention of the two a us-d to cam* d'ath or injury 
nffi tent in the ordinary coarse of nature co cause death, 
th*y can b* convinced under S 326 and not under 
S 302 (V/aBt an l Mfoscly JJ) NG A THAN v 
TheKJNG 181 TO 78 =12 E R 123 = 

40 CrL J 871 = A I R 1939 Rang 263 
332 — Fvtdence — Evidence of blood stain'd 


tins placed on railway line and run over an l iecapita'ed nai is-Value“of 

„uad t, i, OStn ,-P.n.l C°J. Th . W „ d sla ,„, d „ n0t onl, of »o 

, . * 1 medico legal value but may be ex rem-*Iy dangerous to 

Acta closely following upon and inumately conn-cted in - Us sach eviden ' e a s ev.dence 

with ea*h other cannot b* separated and assigned one to corrob3ratlng an appr over or a, circumstantial evidence 
one intention and another to a separate intention under I * l x„ _ tt | d | ead 

S 33, 1 -P Code both must be ascrib*d to the . m-,s..- 

intention which prompted the communion of th 
and without which n* ther would have been done 
an incident brought about by the accused with it 
of causing d»ath 13 compo,ed of two a-t» commi ~ 
the accused which together cans* death it must be 
ascrib’d to the original intention of causing death and 
the offenc* is one of nurder The accused whose mten 

tion from the outset was to cause death to his victim, •• ,tZ - j 

a woman m pirsaan-e of a pre conceived plan attacked f/ ld . e .°V h .a l ****** eh. r* 1 d sh,rl "1“' 

Kit trn-n K«hinH with a l,>ht Ih. n, k knd hk.d. tb- WdOd St„ 1‘d S«, .-.<1 lh« f.'t thdl b» COIdlldd 

hin *lf in the reedi his convi tion far murd*r cannot 
b* upheld (young CJ ani Bin ter, /) BUTA 


I 864 = 

• . . 576 = 

A x i, isjj xiih 149 
— — S 302— Evidence— Be'OJtry of blood stained 

skirt and sua 

Where the only eviden-e against th* a-ais-duth* 


her from behind with a lathi on the nek and head, .... - 

rendered her unconscious and then took the body and ft'aunr r r «/., l> 

pla~ed it on a ra liyay line where the ’ante was run over 

and d* apitated There was no evidence whatever that °* “ ‘'“"'““.L.t t“cov U aVo~r‘n“ic rm = 
the accused when h- carried the deceased to the ra.Iway , 40 CfL J 697-41 P LB 16 (2) = 

lute was under the bH*f that she was dead or that he j „ A 1 “ 

was handling a dead body Medical eviden-e however i S3 302 ana 1Z0 B -Ejtden r disclosing m srder 

favoured the view that the actaal cause of death was' — Charge of consptra'y— Propriety 
decapitation I Where the evidence of an approver upon which a case 

Held that the abused was guilty of murder and liable 1 is founded discloses an offence of murder, pure and 
to convi-tion under S 302 I P Code (Varnsi and I simple the substitution in the Sess ons Court of a 
Bovs’ an l, JJ) EMPEROR v NFHAL MaHTO charge of conspira y after the withdrawal of the majar 

18 Pat 485 = 1939 P WN 690= charge is mis-onceived and th* pra tlcal effect of this 
AIR 1939 Pat 62 ,l ' is deprived 

S 302— Applicability— Charge of ms'dtr i Hender- 

new born infant —Etten lair to be proved — Proof * * ■ E v EM 

berth of child also'— Necessity . * ^ ^ 

— . - „ a _* •>.- — ■ : ■ ■ t Cal 857 

— 3s 302 and 304 -O fence under — D ath caused 
■ by plunging knife with left hand in temple of deceased 

, . Where the accused whose right hand was air phied, 

. ^ ■ derormed and wesk, caused th* death of an old woman 

. b*l evlng her to b* a witch by kno king her down and 

< •■>>,, plunging a knife m her t*mpl* with hi* left hand whi h 

■ ’ ■ was normal 

-3s 302 325 and 34— Atta k by te eral and Held that the htenlisn of the a*cos*J was non** 

beating en’y by few -Intention only to give b ating — 1 oth*r than to cause death and he was, therefore, guilty of 
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PENAL CODE (i860), S. S02. I PENAL CODE (I860), S. S04. 

murder, (7Vi ChjnJ. A C.J. and Abdul Kashid, /.) in a penal settlement. Where therefore snch a person, 
Des RaI Emperor. ILF. (1939) Lah 315= I after his release on remission, breaks the conditions on 
41 P.L R. 758, 1 which remission was granted and commits an offence of 
— Ss- 302 and 109 —Sentence — At eased procuring I murder, bis ca=e falls under S 303 and such person 

i—L {My a Bn and Sharpe, JJ .) 

1939 Rang LE 44= 

. EE 454=40 Cr.L J.490= 

« A I.E 1939 Rang. 124 

homicide not amounting to 


an. 


relevant to say, for not imposing the fall penalty 
under S. 302, I P. Code, that the primary object of 
the dacoity vra' to obtain loot and that they only Intend- 
«d to commit murder if this was found to be desirable 
in their own interests, f *»»»•* n-i ft*rt*n 7 7 -i 
ISHAR SIM3H p.EMPERO * 


— ——8 202 —Sentence— 
evidence. 

There can be only two position*. The Judge is either 
satisfied that the a -cased is guilty or he Is not If he is 
satisfied, the accused must get the normal punishment 
If he is not. the accused must be acquitted There is no 
middle course at all u> jadging the guilt of the accused 


A.I R. 1939 Rang 225. 

— S. 501-A — Applicability — Motor car — Blowing 

of horn and overtaking another car going ahead — 
Accident — Charge under S 304 A, read with S 114 — 

• his motor car 

vertake another 
nt occurred and 

1 the petitioner v. as charged under S 304-A read with 
|S 114, I P Code 

Held, that the charge was not warranted and must be 
quashed {lakihmana Kao, J.) SEETHARAMA 
i CHETTIAR, />» re 18310 740 <1) = 12 R M. 411 = 
1939 MWN 416=49 LW 654= 
40 Cr L J 850= A I R 1939 Mad. 671. 


peror. AIK 1939 Pesfa 

Ss 302 and li9— Sentence-:''"" ~ 

for murder. 

Whe-e accused persons are sadd ■ * t 

liability lor morder under S 149, I I* * • 

addition intention to cau*e the actu 
Cannot be clearly established, they should be e.ven the i 
benefit of the lower penalty under S 302. 

{Bla’ker and Ram Lall. JJ ) Rahman 
ILR (1939) Lab 77-182IC 000= 1 

11 PLK 413=40 C 

A r R 1939 Lab 215 


result of that injury, the offence is murder, an 1 the fact 
that the injured person might have been saved tf expert 
medical evidence had been afforded at once makes no 
difference as to the nature of the crime ( Burn and 
Stud art, JJ ) SREERAMULU v EMPEROR 

1939 MWN 1129=60 LW 787 

S 303 — Sentence of traniportjtion for hfe 

remitted conditionally — After ret c.i re neeuied breaking . 
conditions "id committing offence of murder — Jf should \ 
be sentenced to death. i 

A sentence of transportation for life means a sentence 


and the person is released, such person must still be | 
deemed to be under sentence of transportation for hfe in | 
spite of the fact that he is not actually under sentence or i 


y, was Caught 

, • . a < •" l r was able to 

• -i .. f 2. ■ The boy was 

•• , f . lorry striking 

. «... ...» — ~ 0 f t }, e boy striking 

therefore not guilty 
/) Seva Singh v. 

1 . >7 = 12 R Fesh 26= 

«vui,v o„x AIR 1939 PeSb S3. 
- Ss 304, Fart land 300, Bleep 1 —Causing 
tder grave and sudden provocation — Sentence — 
rations — Many in/une i on deceased. 
e a Session* )udge in convicting the accused 
> 304. Part I, I P Code for causing the death 
of a person nnder grave and sadden provo'at.on entitling 
him to the benefit of Excep 1 to b 300, I. P. Code, 
imposed a sentence of three J ears rigorous imprison 
menc taking into consideration that there were many 
injuries on the deceased. 

field, tbit even assuming that the accused caused all 
the injuries, the sentence was too severe. If a person 
was deprived of the power of self-control, the were 
amount of beating which he gave to the person who 
deprived him of that control w as not a proper criterion 
to take into account in awarding a sentence The more 
«»ir iwniml was lost and therefore the more Excep 1 
. , the more 

■ ’ " {.Yeung, 

I.LB. (1939) Lab. 278 = 184 i.C 432 = 12 RL 223** 
41FLB 7G1=ALE. 1933 Lab. 471. 

■ - — S S04, Fart I — Sentence — Consideration, 
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PENAL CODE (I860) S 30i 


If the accused had con«iderabIe provocation and had 
no real premeditated intention to atucL and the act of 
the deceased though justified by the right of private 
defence, had been the start of the fight, a very severe 
•sentence 1 not called for (Daltp Smgh and Blacker, 
//) Baehshai/ Emperor I8ilc 325= 

12 R L 203 = 40 CrLJ 928=41 PLR 315 = 
A IE 1939 Lab 426 
-S 304 (1) — Offence under — £i rdtnce 


PENAL CODE (1860), S 351 


to the question, abused him , whereupon he picked up 
thechhura which was lying close by, and killed her 
Held, that id killing the wife, the accused acted 
under grave and sudden provocation and his offence 
therefore fell under S 304, Part I (Tek Chand and 
Dalit Singh //) ABDUL Khanan v Empekor 

184 1 C 186 = 12 EL 177 40CrLJ 868 = 
A IE 1939 Lah 4S6 

■ ■ Ss 307 and 326 — Applicability —Sit 

causing injury not likely to cause death tn 
nary course of naturt~Offencc 

Where only one stab is given by the acc 
there is nothing to show that the injury inflicted 
to cause death in the ordinary course of nal_ t - 


— — S 334 — Grave and sudden pretecafton"— Cry 
tng of counter slogans tn praise of one's cam leader 
The crying of a counter slogan in praise of the leader 
of one’s ow n party and not in dispraise of the leader of 
the other party is likely to cause provocation to it* 
members but it does not normally amount to grave and 
sudden provocation (Aft r Ahmad, /) ASHRAF IS 
raruddiv v Emperor 162 1 C 643= 

12 E Pesh 8=40 Cr.L J 831 = 
AIR 1939 Pesh 20 

S 338 — Motor accident — Negligence— Test 

Failure by a person, driving a motor vehicle, to sound 
the born is not necessarily negligence, and to *ound a 
horn does not necC'sanly negative rashness or negligence 
in driving Each case must be decided on its own facts 
The mere fact that a motorist strikes a pedestrian 
walking on the road does not give rise to a presumption 
that the accident was caused by his careles»ne«s Such 
a presumption is ill founded as a great many such occur 
rences are due to accidents If the car was being driven 
at an excessive speed that in lt'elf would be evidence to 


'S 323 —Fight tn connection utth possession dis 

pute — Enquiry at to ponession— Necessity 

Where the possession of a field is in dispute at d the 
alleged beating forming the subject matter of an offence 
under S 323 I P Code is said to have taken place 
during an attempt by one of the parties to 
stonoftbe field, there can be no convic 
accused under S 323 I P Code without 
and decision as to who was in possession of 
the time of the occurrence (Radkakrtshna 
J ) JIULAS1 i CHHOTEY I.AL 

1939 OWN 

1939 0 A 820—1939 AWE (CO)319 

»* MmM I l I M 0 l, Sticks 


— I. «. . i, « - v „ girl who IS alleged 

to have been kidnapped, per*ons assisting the police 
must be careful not to interfere with the rights of other 
people But where such persons coming across a cover 
ed cart stop i on a bona fide belief that the girl is in it 
and so accuse the owner of the cart and in«ist upon 
calling for the police, but upon search the girl is not 
found in the cart such persons are not guilty of wrong- 


• k cannot be 

the weapon 
ed or known 

to be likely to be canned is grievous Where the stick 
used is not before the Court and there is no ev idcnce as to 
Its sire or nature and the injury caused is a simple 
fracture o r the radius It cannot be said that grievous 
hurt is intended or known to be likely to be caused In 


— Ss 332 and 363 — Process Sorter about to arrest 
fro son under warrant —Beating of and causing injury 
—Offence 

\\ here a process sen er w ho is about to arrest a person 
in pursuance of a warrant Is beaten and receives injuries 


— ■ — 3 349 — ‘Force’ — Causing change m the position 
of human beings — If amounts to force See Penal 
CODE SS 351, 353 AND 349 1939 O W N 63 

- -Ss 349 and 350 — Force to a thing — ff contem 
plated 

Ss 349 and 350 I P Code contemplate the u«e of 
force to a person and not to a thing (Dm Mahomed, 
/) Ram Chand v Emperor 183 1 0 340= 
12 EL 111=40 CrLJ 781=41 PLE 63 = 
A I E 1939 Lab 1«4 

Ss 361 353 and 349— Apprehension frem 

some one not the accused — If an assault— Causing 
change in the position of human being— If fared used 
i — Accused’s men moimg near complainant at a gesture 
1 front accuted — Accused if guilty under S 353 

According to the definition tn S 351, Penal Code, 
apprehension ol the use of criminal force most be from 
I the person making the gesture or preparation and if it 
I arises from somehwdy ej*e. It is rot an assault on the 
part of the person making the gesture As according 
to S 349 force cannot be said to be u*ed by one person 
| to another by causing change In the position of another 
•— -- where the accu'ed s men moved 
nant at a gesture from the accused, 
• ■ hat the accused is guilty of an 

■ (Zta-ul I/olon, J ) MUNESH 
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PENAL CODE ( 1860). S. 353 
ar Box Sikgh 1 . emperor 1939 o.W n. 63 = 

14 Luck. 409 =179 I C 498=11 EO 181 = 
1939 OLE 52 = 40 Cr L J. 221= 
1939 A W.B. (C C 1 S9 = 1939 A Cr C 23= 
1339 O A. 148 = A IE. 1939 Ondh 81. 
-S 353— Applicability— Sanitary 
Tanchayat Board— Obstruction to— Offence 
Code, SS. 21 v*d 353. - ■ 

■ — Si 353 and 225 — Fereille reset 
arrested under a 11 arrant for offences unde ■ 

426 — Conviction under St 3S3 and 225 
Cr. P. Code, St 76 and 90 


custody was illegal as they were arrested on a non uan 
able n arrant. Though ordinarily a summons should 
iMje to such accused, yet under S. 90 of the Cr. P. 
Code, a warrant may be issued in any case if the magis 
trate thinks necessary under tbe circumstances and it I 
need not contain any endorsement under S. 76, Cr. P. 
Code. (.Alltop, /.) Emperor v Lachhmi Narain 
I i-E (1939) A. 272=179 I.C 899 = 11 E A 398= 1 
40 Cr.L J 283 = 1938 A LJ 1229 = 
1939 A. Cr. C 22= 1939 A W E (HC)63= 
A I.K. 1939 All 156. 
S. 353 — Offence under — Uttering of threats. 

A person wbo n erely utters certain threats is not 
guilty of an offence under S. 353. 1 P Code, when be ^ 
does not make any gesture or prepaiation so as to cause 
any person presert to 'apprehend that he is about to use 
criminal force to that person (Edgley. J) KailaSH 
Chandra Seal v Emperor, 43C.W.N.766 


PENAL CODE (1860). S. 368, 

'3. 364 - — Conziction under — Legal ettdence — ■ 
/detests ty for. 

A conviction undei S 364, I. P. Code, cannot be 
supported when there is no legal evidence. Where the 
sole evidence is that of the mother of the kidnapped 


I Ss. 366 and 37G — Charge under — Absence of 


prove the age to sustain a conviction under those 
sections. ( Itmatl and Multa, JJ ) EMPEROR v 
QUDRAT 1939 A W.B (H C ) 693 = 

1939 A. CrO. 261 = 1939 A 7. J 960= 
A I E. 1939 A. 708 
S 366- A —Intention of accrued — Proof — Hand- 
someness of girl — Relevancy 

In a trial for an offence under S. 366-A the fact that 
the girl 1$ handsome is no evidence to show that the 
persons with whom she goes away had any intention 
that she should become an inmate of a brothel Where 
the Judge while dealing with the question of intention 
with regard to the offence under S. 366 A asks the jury 
to look at the surrounding circumstances and points out 
that the girl was handsome, it amounts to a serious 
misdirection. (Bartley and Henderson JJ.) EKKARI 
Das* Emperor. 182 IC. 447=12 E.C. 65 = 

43CWN 668=40 Cr L J. 660 = 
t a r t{ yoAo r* a i 290. 

of girl 
•—Duty 

• before 

e strict 
age of 
. ler this 


under S. 366 for having kidnapped a girl wbo 
twenty years of age, while she was unconscious 


& 368 — Concealment — Meaning of 

Concealment means a withdrawal from tbe actual 


S S63 — Applicability — Ctrl gotng to institution 

with mother s consent— Mother afterwards changing \ 
mtnd—D. - - " . 

Where 

mother su 
the girl b 
of kidna 
t.EAtpFP 



’lowed to 
,aid that 
1. E«- 
B 162 = 
Lab. 26 


Y.D 


‘939— 60 
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PENAL CODE (i860), S 368 
P Code, had been committed in respect of the girl 
abducted (Ram Call, J ) SOHAN SlNGH v EM* 
FFROR 182 I C 520 = 12 R L 53 = 

1930 A CrC 143 = 40 CrLJ 684 = 41 PLR 45 = 
A IJJ 19S9 Lab 180 
— S 368 — Off ate t tender — Proof required 
Before a conviction under S 368 I P Code, can be 


lawful guardian by her lover It is not enough to show 
that the accused might have *uspected o 
reason to believe that the person in the 
was kidnapped (Bartley and Hen 
DURGAMON1 DaSSI v EMPEROR 43 l - ‘ 

“ S 376—6 barge for retpe—Dcma 
and plea cf consent — If open 

Where an accused is charged with rape he is entitled 
without piejudice to his denial of the incident to set up 
a plea of consent (D ivies /) Pabudan Singh 
v EMPFROR 1938 A MLJ 135 

- ■ S 376— Offence under-— Necessity for eorrobora 

ti on — Nature of corroboration requi red 

Corroboration is not essential even in a case of an 
offence of rape The Court ts entitled to accept (he 
uncorroborated evidence of a girl but it should be slow 
in its acceptance of it It must scrutinize her evidence 
very carefully and unless her story convinces the Court 
bo much that U does not possibly stand in need of any 
corroborative evidence it should not accept her uncorro 
borated evidence The evidence in corroboration must 
be independent testimony which affects the accused by 
connecting or tending to connect him with the crime In 
other words it must be evidence which implicates him 


PENAL CODE (1860), S 405 
owners of the cattle rescue them from the pound and 
drive them away, they are guilty of no offence and 
cannot be convicted under S 379 I P Code ( Pand - 
rang Row, /) CHITTI BOVINA v DANDUBOV1NA 
NARAPPA. 184 I C 280 = 12 KM 430'= 

40CC.LJ 908 = 1939 MWN 470 = 
AIR 1939 Mad 775 
C -,/•<>, tt.e — ° - ‘■ment 

nean and 
so much 
no other 
in many 

other cases prompts a thief to steal and it must be made 


grower mortgaging crop to commission agent to secure to 
tatter sale of crop and hi* commission— Sale by grower 
to another agent in breach af contract — Offence 

A commission agent advanced a sum to a grower of 
potatoes upon the mortgage of his nop The mortgage 
was not security for repayment of money advanced but 
to secure to the commission agent the sale of crop and 
bis commission The grower in breach of this agree 
ment sent the potatoes for sale to another agent. 

Held that the grower could not be said to have com 
nutted criminal misappropriation, criminal breach of 
trust or cheating (Dsvts /C) TarUMALw ISMAIL 
HaJI 179 10 841 = 11 RS 154 = 

40 CrL J 278= A I K 1939 Sind 48 
S3 403 and 420 — Part net — Liability to be con- 
victed of criminal breach of trust in respect of part- 
nership property — Test to decide 

\ partner can be convicted of a criminal breach of 
* *i - *■“-«•» ' ru * part 

may 
audu 


/) U lop Skin v IheKino 
180 I C 936- 11 RE 

/. - 

— S S76— Testimony of , 

identification of accused by her — If corroborative 
evidence 

In a rape case the fact that the prosecutrix sub=e 
quentfy identified the accused is not corroboration of her 
testimony (Henderson and Khtmdkir JJ ) liHOLA 

Nath v Emperor 43CWN 1180 

— — 3 379 — Applicability — Person wrongfully 
deprived of possession of own property by receiver of 
Court— Retaking of possession peacefully — Offence 
Set PENAL CODE Ss 186 AND 379 

AIR 1939 Sind 333 
— — S 379 — Conviction under — Removal of timber 
seized under S 52 Forest Act — Finding as to owner 
ship — Need for Forfst Act S 52 

41PLE 423 

1 - 3 370— Offence — Ingredients — Owner of cattle 

rescuing sqme from cattle pound— Cattle taken to poun l 
to perso is Aotmg no connection with land or crops allcg 
ed to be damaged — Com set ton of owner — Sustainabi 
lily 

There can be no theft by an owner of goods belong 
ing to him from his own po*s“ssion \\ he*e certain cattle 
are taken to the cattle pound not by the persons whose 
crops or land are said to have been damaged but by per- 
son* who have no connection with the crops or the land, 
the seizure is no* legal and it confers no right of posses 
sion on the persons taking them to the pound If the 


complainant and the accused is a dispute between the 
partners, and the a] egations of criminal offences under 
Ss 403 and 420 are mide in the complaint, merely for 
the purpose of squeezing money out of the a'mused the 
dispute being merely one of civil nature the complaint is 
liable to be dismissed (Dans, J C ) MAHOMED 
Jamadar V Ghulam Rasool 

179 I C 687=11 E S. 147=40 CrL J 246= 
ATE 1939 Sind 21 


3 405—’ Entrusted ' — Weaning of 
The word entrusted 1 in S 405, I P Code, Is not a 
legal term which has a definite precise meaning attached 
toil It is an ordinary word a word in common use 
Every payment of money by one person to another does 
not amount to entrastment unless there art efreum 
stances attending it from which one Can gather that It 
was an entrastment and not a mere payment The mere 
payment by a debtor to a creditor or to a creditor a 
agent is not entrastment (Pjndrang Row, ] ) EM 
PERORv KrjSHNan 1939 MWN 1213 

S 405— En rud ment —Meaning of— Trust 

receipt— Buyer committing default m performance of 
terms— Offence 

Trust rece pts can be tooled at In two ways Jytner 
th*y are documents containing a declaration of tru«t 
i whereby the bu)er constitutes himsell trustee lor the 
t seller when the pioperty must have passed for a person 
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PENAL CODE (1860), 8. 405 

cannot constitute himself trustee ol goods unless he is the 

legal owner, or they are documents evidencing a previous 

pledge when they are merely evidence of the terms and 

conditions on schiuh the seller permits the buyer to deal 

with the goods on his behalf If a buyer or an inporter 

who ob'ami from a seller or a bank documents of title 

which enable him to deal with the goods covered by the 

documents of title on certain terms and conditions, deals I 

dishonestly with those goods in violation of those terms 

and conditions, it may be said that the biyer or importer j 

is entrusted with do mnion over the documents of title ! 

and of the goods within the mealing of S 405, and | 

the plea that the documents are only pledged will not 

avail him. for though as a pledger he may be the legal 

owner, the pledgee has clearly a beneficial interest. It 

is true when a bjyer or impo'te 

tances obtains possession of the « 

merely the custody, the judicial 

the pledgee bat so much the mo 

dominion over them within then 

Code and there is no reason wh 

cannot under such circumstance: u 

breach of trust provided he has the necessary guilty 

intent and violates the terras and conditions of his con- 


valid declaration of trust because m spite of the use of 
the word ‘trustee’ the term in the trust receipt was mcon* 
si'tent with the position of a seller’s agent or the exis 
tence of a trust agency or the creation of a trust and that 
the case was only of a end dispute and not a criminal 
offence (Davit, C /) DORABJl F MiNwaLa v 
SOBHRAJ Chellaram I LB (1939) Kar 283=- 
179 I C. 351 = 11 R S 138 = 10 CrLJ 235- 
AIR 1939 Sind 


I PENAL CODE (I860). S. 409. 
terms and conditions, there is an entmstraent with the 
meaning of S 405, and if there be a violation of the 
terms and conditions of the entrust went with the neces- 
I sary intent, there Can be a conviction for criminal breach 
of trust. Where the seller had never seriously directed 
his mind to the words of the trust receipt at all, and 
never contemplated that its terms would be complied 
with and thought that all that it secured was due pay. 
mem of the purchase price at due date and the buyer 
took delivery of goods but did not pay the purchase 
price eith-r on the date mentioned in the trust receipt or 
afterwards 

Held, it could not be said that the buyer had the 
criminal intent which S 405 requires, because whatever 
be the legal relation established by this tru-t receipt, the 


11 R S. 116 = 40 Cr L J 173= A I.R 1939 Sind l 

3 405— Ingredients of off tnee— -Person receiving 

' ' ’ • “ ‘If guilty of of - 


property in any 
converts to his 

v>.u unuyuv...) -ses or disposes of 

that property in violation of any direction of taw pres- 
cubing the mode in w hich such trust is to be discharged, 

■ or of any legal contract, express or implied, which he 
has made touching the discharge of such trust, he 
commits criminal breach of trust There must be, first , 
an entrustment, there must be secondly, misappropna. 

1 tion or conversion to one’s own use or u<e in violation of 


■3 405 —"Entrutlment" — Trutt re'cifit — P 
ferty whether put's unl'r — •Decisive test — Offenc, 
Intent — Proof of. 

The question whether the property in the good* has„. 
has not parsed to the purchaser under a tru-t receipt is 
relevant to the decision of cas* 1 ! under S 406 or b 409, 
but it is not necessarily decisive The decisive test is 
whe’her th-re wa, an entrustment within the meaning 
of S 406 and the necessary criminal intent The pro 


commit criminal breach of trust of his own property 
requires some qualification It is true, provided the 
person is the legal and benefria! owner, and the whole 
aggregate of rights of ownership are vested in him Tt 
is not of course true if the legal ownership only is vested 
in him. Therefore if the property in the goods does 
and is intended to pass under the«e documents call'd 
trust receipts. It is still possible that the purchaser may 
constitute him«elf a trustee of goods that are now his, 
for the seller But it cannot well be said that a person 
has the requisite criminal intent, when it 1- doubtful 
whether the property has or has not passed, whether he 
is entrusted with the goods under the terms of a trust 
agency, or whether there is an out and oat «a!s, whether 
pas'ing 
• at it is 
• buyer | 
■ e seller j 

•and Is entrusted with the goods under certain Clear I 


for him 10 show what he has done with it. it may be he 
knows it best, but merely because he has not shown 
what he has done it, it cam ot be inferred that he must 
have done something which is wrong and dishone.t, 1 t , 
criminal mi-appropriation, with that money A distmc- 

w. 1- • >- " » 1 ' "*> 1 *y and a cri- 

o hare had a 
than the sum 
nds, his reten- 
own purposes 

would not be an oitence, under b 4l)o, I P. Code 
because the intention could hardly be dishonest, that is 
to sa>, tocau.e wrongful loss or Wrongful gam, (PqnJ- 
ranz Ro.o, J ) EMPEROR v KR1SHNAN 

1939 M W Jt 1213 
-■ — S 405 — Applicability — Potato-grower — Mort- 

gage of crop »o commission agent — bale of crop by 
grower to another in breach of fir e t arrangement— 
Otfence See PENAL CODE, bS 403, 406 and 417. 

AJ.R 1939 Sind 48 
— — — S. 406— Offence— Essentials--* Criminal inten- 
tion” — Proof — Offender proved to be in abnormal state 
of mind and almost insane at time of offer.-e— Exclj-ion 
of criminal intention— Effect— LiabiW to conviCboo 
See Pcnal Cooc. S 84 (19391 1 RI.L J. 255. 

3 409— Cnmt-ti! hrro i or Part*'* ,f 

tan he guilty, 

A partner can be held gn'ty of cn~- nal breach of 
trust If the circa instances brought on record favour tha 
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conclusion {Dm Mahomed J ) Sham Lal v CHa 
MANLAL 184 IC 358=12 E L 212«= 

40 Cr L J 942=41 PLE 37*= 
AlE 1939 Lab. 406 
S 409 — Offence under — Lambardar failing to 
remit toGmtrnn ent collected land revenue 

li a lambardar fails to remit to the Government 
Treasury the n oney collected by him from the land- 
owners on account of land revenue and ut li^es It for his 
own purposes he commits an offence under S 409 I P 
Code The status of a lambardar is not analogous to 
that of a lessee He acts as an agent of Government 
and on receipt of the money a legal duty is cast on him 
to deposit it in the Government Treasury There be ng 
an imp] ed contract that the money wilt be so paid by 
his omission to do so the lambardar not only violates 
that contract but also the oirecttons of law prescribing 
the mode 1 1 which the trust is to be discharged 38 
Cr L J 530 Diss from {Skemp and Ham tail JJ 
EMPEROR v SULTAN MAHMUD 

ILF. 1939 Lab 119 = 184 10 318 = 
12 KL 203 = 40 CrLJ 910=41 PLE 432 = 
AIE 1939 Lah 340 
— S 411 — Applicability— Accused found both 
before at d after theft with person convicted for recetnug 
stolen property — Liability to convict son 

The fact that a person was found with another who 
is convicted of an offence under S 411 1 P Code, both 
before and after the theft does not warrant theconvic 
tion of the former under S 411 (Lakshmana Kao /) 
Doraswamj Naidu j Emperor 

184 1 C 609 (1) 1939 MWN 739(1)*- 
A I R 1939 Mad 765 

S 411 — Pledgee of stolen Property — Li 

conuetion — Wrongful gain — Dishonesty 
A person with whom stolen properties are 
cannot be convicted under S 411 I P Code 
can be no dishonesty unless the transaction 
{Lakshma/a Kao /) RaNGAYYA v E&IPEROI 

183 I C 603= 12 R M 331 (2)= 
40 CrLJ 828 = 1939 MWN 413 = 
A IE 2939 Mad 682 

Sa 416, 420 and 120 B — Applicability— 

Tea Dee ismg Comn ittee—Le 
endorsements on export quo 
showing credit in favour of t 
none — Offence — Expert quota 
of title 


PENAL CODE (1860), S 424 
fore guilty under Ss 415 and 120 B or Ss 420 and 120 B 
of the Penal Code {Lakshmana Kao J ) DhaSS v 
Emperor 3939 M W n 1126 

S 417— Applicability — Potato grower' — Mortgage 

of crop to commission agent — Sale to another in breach 
of— OSence «SVe PENAL CODE Ss 403 406 AND 417 
A IB 1939 Sind 48 
■ — Ss 420 and 477 — Debtor inducing creditor to 
produce baht for settling account and tearing it away — 
Offer ee commuted 

\\ here the allegations made in a complaint were that 
the accused owed the complainant certain amount of 
money that on a false representation being made to the 
complainant that the accused wanted to settle their 
account the complainant was induced to produce hsbahi 
and that when the bahi was opened for the inspection of 
the account the accused tore away that part of the page 
of the bahi which bore their thumb impressions and 
decamped 

Held that the facts constituted an offence under S 477 
and not under S 420 I P Code {Dm Mahomed , 
J ) Ram PaRSHad v Dhanna 41 PLE 198 = 
AIR 1939 Lah 513 
— — S 42 Q—Eit ancial snow ball scheme — Promoters 
— If guilty of cheating 

\\ here the prospectus issued by a company put for 
ward a financial snow ball scheme under which the does 
of the earlier subscriber* as well as the expenses and 
profits of the promoters of the company had to be paid 
out of the contributions of the subscribers who came in 
later 

Held that although the scheme could not go on in 
definitely its success being dependant on the continuous 


contribute money to the scheme {Jfendencn and 
Khundkar JJ ) IlARI DaS BvRAT V EMPEROR 

I LE (1939)2 Cal 81 
■ - S 420 — Offence under— Issue of prospectus p t 
• J - 1 - 1 ■“ f-able 

■ h a 

. pur 

• hag 

srhrrne wh rh was ah'urd and unworkable and on a 


fact he had not the necessary quot 
signed the transfer quota certificates 
ed certain entries in the ledger The second appellant 
was thus enabled to transfer a very large amount of 
export quota rights in excess of the quota to the credit 
of hu estate and make a wrongful gain of a con*iderable 
amount of money It was not shown or suggested that 
the account was overdrawn by any arrangement with 
the Tea Licencing Committee It was clear that the 
quota tran*fer certificate were obu ned bj cheating 


aid Hendersc 
PEROR 1811 


3 424 — Construction — Open set sure •" exercise 

of a right— Section if applies „ _ . 

The removal ment oned in S 424 I P lS 

e/usdem genens with the concealment which precedes it 
S 424 is designed to meet a *peml class ofca«es and 

■ o 


were documents of t tie and the appellants were there 


AAR 193 V A /10 
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PEN Alt CODE (1860), B. 425. PENAL CODE (I860), S 467. 

S 425— Offenct — Essential. * — Absente of mens would settle the matter with the estate and would pay 

rea— Liability to conviction. whatever rent the estate would demand, it is clear that 

rea is one of the essential ingredients of an the intention of the accused could not be said to be 
offence under S 4ZS, I, P. Code, and > if the accused to intimidate, insult or annoy the proprietor, and as such 
*■ - t* 1 *■<"-*- “ “-’'■■■* *“ **■ **—»*■« 1 «- the right to his cultivation of the land cannot be said to amount to 
■ . ■ » iw have that criminal trespass. {Zsa-ul- Hasan, J ) BH arat Singh 

■ ary intention v Raza ALI 1939 O.W.N. 224 = 

. ■ ■ mgfuMoss or 1939 A. Cr 0 34=1939 A.W.E (0 C ) 68 = 

’ ' *— *■ — ■*“ J - **•■** 1939 O.A. 304. 


40Cr.LJ. 656= AI.E 1939 Mad. 400 = 
(1939) 1 M L J 321. 

S 430 — Applicability — P menu an of opening of 

,t... ■< ntr.mrf 


' — Resistance subsequent to unlawful posses 
tion in respect of — Legality. 

.uijujuw there is unlawful entry, the offence of 
criminal trespass is complete. The offence is a Continu- 
ing one only w hen a lawful entry is followed by unlaw- 
ful continuance. Hence where persons already in on- 


-■ ■ 3 430 — Applicability — Putting up dam across 
water-supply channel and depriving complainant of 
water-supply for agricultural purposes— Offence 

Deprivation of water by putting op a bond across a ; 
supply channel constitutes an offence of mischief under I 
S. 430, I P. Code. It is no part of the definition of the 
offence of mischief by cuu'ing a diminution of 
supply for agricultural purposes that the act ol the 
ed should be aa act of wanton waste Where 
of the accused in throwing a bund across a 
channel completely destroys the channel from tb 


theft — Absence of evidence of precaution to conceal pre- 
sence— Offence. 

Where in a trial on a charge under S 457, 1. P. Code, 
the accused admits to have entered the house of the 
complainant at night with intent to commit theft, but 
there is no evidence of any precautions taken by the 


icabihty— Entry into hou'e at night 
nt theft— Absence of evidence of 
. presence — Liability to conviction 

ce. See Pfnal Code, S'? 45 1 
1939 MW JJ. 121 = 49 IW 293= A ’ ,iJ * 0 ' 1939 ? W N. 627. 

A I B 1939 Mad. 794 = (1939) 1MLJ. 445 S. iSl— Offence — Intention - Presumption— 

— — S 441 — Criminal trespass — U 'hat constitutes Burden of proof — Duty of prosecution 

It is difficult lo decide whether the trespasser is really In a trial on a charge under 6 457 1 P. Code, the 
acting bona fide It is not enough that be should have prosecution has to prove that the accused entered the 
some colourable title If a person thinks that he has a house of the complainant in the night and that his m- 
better title to a property than the person in possession of tention in doing so was criminal The criminal intention 
it, he must get pos-es*ion by legal process If betakes being an ingredient of the offence, the prosecution must 
possession by force with the object of forcing -c - - - •• -■ • •’ ’ „ 

ting possessor to go to law then hen guilty . 

trespass. {Herman, / C S ) Man Ma • 

PRASAD 1939 A “ ■ , . 


S 447 — Bona fide claim of right — Et 

continuing in ponessim after formal deliver • ■ 

non to another — Intention to intimidate " » 

Where once formal possession has been delivered to I xooj c vy ti.xijj. 

another, if a person continues in possession and forci- j S 463 Absence of forged document — Effect on 

biy cultivates the land it is il* ’’ 

the person gets himself restored proceed in tt e absence of 

primary object is to intimidate ■ * f Tir'd {Da-ier J) 

supposed right of possession an 1 1 1933 A ML J. 153 

S. 447,1. T. Code is quite legal {Yorte, /.) Bans I — -S 467 —Scope— Document held to be forg-r 

COPAL t\ EMPEROR. 14 Luck 360 = 179 I C 269= 1 Attestor— Liability of— Plea of evince of criminal 
11 R O 166 = 40 Cr L J 183= intent— It open 

1939 A W.E (CO) 11 = 1938 OWN 1861= | Tbereis nothing to prevent an attector to a document 
1939 O L R 19=*1939 A. Cr C 14 = 1939 0 A 103= which is adjudged a forgery from pletdmg that he was 
AIR 1939 0tidli45 1 only foolish and not criminal in what he did, ard fc* 

■ S 447 —Offence under — Absence of necessary I was prevailed upon to *ign by others, ard that he 

•ntenhon—Circunistanees j believed the document to be a genome one There |s 

Where according to the complainant him«elf it u , no estoppel which bars anaccu'ed person jn any case 

alleged that when the Ztlludar of ibe circle objected to , from p'eading that he had no di‘hone*t or criminal 

the accused cultivating the land, the latter 'aid that he I intention. {Pa nd rang Row, /.) Visa REDDY - 
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PENAL CODE (I860), S 467 
Emperor 184 ic 460=12 km 45S= 

1939 MWH 514= A IB 1939 Mad 730 

S 467 — Sentence — Sentence of fine only— 

Legality 

S 467,1 P Code requires that some 
should be awarded to a person convicte 
section A *entence of fine alone is not i 
with law {Pandrang Row J ) Vir 
Emperor 184 1 C 460 =l£ 

1939 MWN 514 = A I R 19 " 

-Ss 477 and 420— Debtor inducing creditor to 

produce bahi for settling account and tearing it away — 
Offence committed See Penal CODE, Ss 420 AND 
477 41 P LB 198 

— -S 477 — Offtnte under— Genuineness of document 
—If material 

In deciding whether the destruction 
by the accused who is charged under S 
is either fraudulent or dishonest the 
the dccuraent was a genuine document or a forged one 
is material If it was a forgery no wrongful loss wo \ld 
be caused and no fraud could he committed upon an> 
body by its destruction {Sortie j and Henderson JJ ) 
Akbar hossain x Emperor 43CWN 222 
* 'Ss 477 A and 465 — Offence under — Accused 
ntaktng false entries J * * " ' 

negligence 

The meaning of tin 
not restricted to cases 
deceived ” The terr 

deceive and by means of the deceit to obtain an advant 
age or an intention that iniury should befall some 
other person or persons The advantage which is intend 
ed must relate to some future occurrence or in other 


PENAL CODE (1860), S 499 
The wording of S 489 D Is very wide and would 
clearly cover a case a here a person is found in posses 
sion of machinery, instruments or materials for the 


S 498 — Detnns' — 1 leantngof 
The word detains’ in S 498 f P Code, clearly im- 
plies some act on the part of the accused by which the 
woman s movements are restrained and this agamnn 
plies unwillingness on her part ’Detention’ cannot 
include persuasion by me3ns of blandishment or«imilar 


w j a « istuucs, j , - 

Emperor ILR 1939 Lab 148= 

183 IC 318 — 12 R L 107-41 PLP. 487= 
40CrLJ 760 = AIR 1939 Lah 295 

S 498 — Detention — Meaning of 

There could be no detention within the meaning of 

S 408 I P wk i-ol.r.l i.Tu toff 


' dence Act S 132 

The Penal Code contains no exception in favour of 
statements made by witnesses when giving evidence in 
Court to give them absolute privilege but S 132 of 


embezzlement there is no material advantage of a pros 
pective nature which he can be held to have intended to 
gain by the deception and hence he cannot be convicted 
either of the offence under S 47 7 A or under S 465 
{NyaBu /) MAUNG TINT v KiNG 

181 10 439 = 11 BB 464 = 40 Or L J 552= 
AIR 1939 Rang 156 
— 5 482 — Genuine dispute between parties — Pro 

per forum. 


Communication by to members of community slating 
that complainant has been ex communicated for refusal 
to give uf property in favour of caste— Offence 

A communication informing people even of one sown 
community that a certain person has been ex communt 
caied from his caste certainly harms that person's repu 
tation in the eyes of his fellows Exception nine to 
S 499 I P Code does not justify the making of a 
defamatory allegation in order to bring pressure upon a 


3 489 D— Scope— Possession of instruments cr wermg questions put to him by an Impartial pemon 

materials for purpose of being used for counterfeiting— like a Magistrate or a Public Prosecutor, and a witness 
Internments found not all the articles require l for answering questions put to him by an advocate whom b 
counterfeiting— Offence had himself bnefed and who may have been in*tmctea 
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PENAL CODE (I860). S. S1L 
■with a view to leading him up to the defamatory state 
mert which he wished to make. In the former case, 
there is an initial presumption that what the witness 
said was said bona fide in the protection of his own 


I POSSESSION. 

The right to redeem is so inseparable an incident of 
mortgage that it cannot be taken away by express 
agreement of the parties that the mortgage shall not be 
redeemable, or that the right shall be confined to a 


S. 611 — "Attempt '' — . 

—Preparctsen anJ attorn 

attorn ft to ch’at — / nt on J od tut mi not afproachod at all 
— Conti eticn— Sustainability 

To attempt an offence is to make some effort to 1 
commit it, and not merely to harbour the intention of I 
committing it In order thyt an atiempt may be punish- [ 
able under S. 511, I. P. Code, it is essential that the 
person charged with the offence should have done some j 
act towards the commission of the 0 H 1 r.ee ard in the I 
attempt to ootrmit it. A person cannot be convicted of I 
an attempt to cheat, when the intended victim has not | 
been approached at all, an) thing done before that stage > 
can only amount to preparation and not to an attempt. I 
There are four stages ja every crime under the Penal I 
Code: (l) the intention to commit (2) the preparation ‘ 
to commit, (3) the attempt to commit, and if the third | 
stage is successful, Wythe commission it«elf intention 
alone or intention followed by preparation would not I 
be sufficient to constitute an attempt Intention, follow- I 
ed by preparation, followed by any act done towards the 
commission of the offence will be necessary to constitute 
am attempt. There i«, however, no sharp line of division I 
between a preparation and a n attempt, and the question I 
whether it is the one or the other must depend upon the 1 
circumstances of each case, and often it would be diffi 


PENSIONS ACT fXXIU OF 1871), S.4 -Afph I 

eahihty and construction — Suit rotating to property mb I 
loot of grant— No dispute as to fact or solidity or as to | 
persons entitled under grant— Claim of plaintiff in 
def indent of grant— Certificate — Necessity. 

The pensions Act is to be construed strictly in favour < 
of the subject A suit relating to property which is the 1 
subject of a grant, in which the plaintiff's claim is 


the advance which he has made. The pledgee has no right 
of foreclosure *irce he hever had the absolute owner- 
ship at law. In a mortgage the right to the property is 
transferred to the creditor : in the case of a pledge the 
pledgee has no property in the pawn but merely a right 
to sell. The principle of avoiding clog on the equity of 
redemption does not apply to pledges and hence parties 
can by special agreement introduce a clause into the 
agreement that on failure to redeem within a certain 
time, the property pledged would become the properly 
of the pledgee {Afaehney, J ) DWaRIKA v. Bhag- 
WATI. AIR 1939 Rang 413 

POLICE ACT <V Or 1861). S 34 —Construction. 

The words ‘it shall be lawful for any police officer to 
take into custody without a warrant, any person who 
within his view commits any such offences’ occurring in 
S. 34 of the Potrne Act is not to be construed as a condi- 
tional power rather it limits the power to certain police 
officers, not by any category or class bat by the condi- 
tions existing at the time of the commi«ston of the 
offence and any police officer witnessing the offence has 
an unlimited power of arrest {Grille J) MAROTI 
Bansi teli r* Emperor Ilr (i939iNag 488 = 
184 I C 231 = 12 RN 101-40 C r LJ 905“ 
"“39 N L J 101=A.IR 1939 Nag 05. 

DVERSE possession. 

tiiv.0 SHARER. 

(3) Cr, P Code S 144 

(4) ejectment 

(5) Limitation Act, Arts 142 and 144. 

(6) Specific Relief act 

Equitable right to — When can arise — Building 
on the laud of another 

Before a person building on the land of another can 
be said to have an equitable right to possession of the 


meaning of S 4 of the Pensions Act No certificate is 
necessary in the ca'e of such a suit under f 
Pensions Act ( Broomfield and Afictl 
Dattatraya V Sadashiv. 41 Bom L 
AIR 1939 I 

B 12 — Deposit of pension papers as security for 

loan — Validity. 

Obiter .— A deposit of pension papers with a creditor by 1 
way of security for a loan is one of the class of tr»nsac 
tions which S 12 of the Pensions Act wav enacted to 
prevent {pamkndge, J J IGNATIUS ROHD1KICK I 
In re. I L R. (1939) 2 Cal 434 = 43 C.Y7.N. 1194 
PLEADER, See LEGAL PRACTITIONER. 


ing by {Bose, J.) M EHRRBAN LALLt v YUSUF 
■ AIR 1939 Nag 7. 

alnst the entire world 
■n'equently unless the 
defendant proves that he is the owner of the land in 
divpate. he cannot maintain his po*ses'ion against the 
plaintiff who has purchased it from the Government and 
has title {Natoal Ksshere.C J) KALLU v VaCA 
1939 MLR 202 (Cfv.) 

S uit for— Proof required of plaintiff. 

Where a person is ont of po've-sion at the date of the 
suit and had been so for many years previously and he is 
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EES 

See (1) Hindu L4W— Widows— 
Adoption 

(2) Principal and Agent 

(3) WILLS 

EE Op ATTORNEY — Construction — Authority 
fir and demand mantes, institute legal pfocee 
to settle elatms and perform other matters or 
r — Pettier of agent to assign dearie obtained by 
1 pal 

agent holding a power of attorney which authori- 
al to a*k, demand site for, recover and receive 
/a, debts, goods chattels interest, dividends etc, 
ititute legal proceedings or to resort to any other 
lure allowed by the law for recovering and enfor 
he payment, to *ettle claims and to execute and 
m other matters or things, that may be necessary 
aedieut for the purposes previously set out and 
taking to ratify hts actions within the scope of his 
nty, has no authority to assign to a third person 
ree obtained by his principal The power confers 
n no effective power to assign a decree, \Lttuk C 
i Madhtvan Mur /) GOVARDHaNDAS JaMNA 
•> Friedmans diamond Trading Co , Ltd 

49 LW 376 = 1939 MWN 290 = 
AIR 1939 Mad 643 

-Conetrnction — Document giving agent power of \ 
’variant thing! in connexion with suit including 
• of reference to arbitration— Power of agent to 
matter to arbitration out of Court 
hen failure of some partners in a partnership to 
ar accounts to the other partners had necessitated 
istitutioo of a suit, one of the partners who were 


ng portion must be read with the previous recitals I ' 


ts — Vested remainder — 1( puses 
vested remainder in immovable propertv is immov 
*»>-.■ — — "*» » law Where oro 


SFFTHAYAMSIA V VotllPUlU 

50 LW 302=1939 M.WJT 810 = 
AIR 1939 Mad 802=(1039) 2 Mi J 600 


PRACTICE 

Registration — When compulsorj See REGIS 

tration act, S 17 a) (4 ) — Power or At 
TORNEY 1939 R.D 203. 

PRACTICE 

See also (1) FEDERAL COURT RULES 

(2) Judicial Committee Rules 

(3) Madras Civil rules op practice 

(4) Madras Criminal rules of prac 

TICE 

(5) Madras High Court O S Rules 

(6) AS Rules* 

(7) Calcutta High Court o S Rules 

(8) Lahore High Court Rules 

Administration suit 

Admiralty 

Admission by pleader on point of law 
Amendment ^Amendment 
A ppeal 

Connected cases 
CoStB See also S 35 C P CODE 
Decree See title —Decree ante 
Duty of Court 

Evidence See also Evidence 

Judgment 

High Court 

Mysore Ugh Court 

New plea 

Parties 

Pleadings See also C P CODE, 0 6 7 AND 8 

Precedents 

Privy Council 

Procedure 

i nts 

i suit — Pleader s fee— Property 
■ Suit notionally valued at Rs 800 
for taxation— See Ad 
41 Bom L K 413 = 
AIR 1939 Bom 299 


Uision action — Owners of ship 
dead or bankrupt— Suit to be 
, -Jurisdiction See ADMIRALTY 

AIR 1939 Smd 349 
•"Admiralty — Collision — Actionability See Ad 

MIRALty AIR 1939 S nd 349 

-Admiralty — Collision— Suit for damages — Main- 
tainability and burden of proof See Admiralty 

ALB. miSuAWS 

‘Admiralty action — If party can succeed on 

failure of opposite party to prove his case .5V/AD 
MIRALTY AIR 1939 OaL 613 

aner on point of law 
See Legal Prac- 
181 1 0 721 
onferring additional 
appeal which have 
See INTIKPRETA 

■ SECTION 

1939 NLJ 514 
■ -r« purporting to be 

■ Competency — See 
. LR 1933 Bar 428 

• ■ eeree under 5s 151 

■ ■ f aggrieved party— 

DE S 2(2) 

41 Bom.L R 800 


- • by content— Parties 

agreeing to a loth on of procedure extra Cur sum cuna* 
and to abide by den non of Court — Sight of aptesl— 
If lott —Test— fntenti on of par he /— Atcertj , nment 
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PRACTICE. 

JC.anJ Tyab/t, J.) GOPJBM t>. CHUHERMAL MuL- 
chaND I.LJ2. (1939) Kar 609 = 

183 10. 717=1211 S 71*= A I R 1939 Sind 234. 

■" -Appeal — Interference— Credibility of t mtnrssa 

— Opinion of Inal Court. 

\\ hen ajot depends on the impression that witnesses 

the parties are binding themstlve* b) a dec 

might be given by the Court, no appeal 

but if such an intention cannot be gathered, 

right of appeal is not shnt out. In each , 

reasons the appellate Court would simply disbelieve the 

evidence and — J * *- — - > -- ' 

ence drawn 
witnesses. ( ' 

Bar v. Sheo ■ ■ . . • 

— — Appeal— Interference —Evidence of witnesses — 
Opinion of trust Court 

and deal with appeal— Express pr . 

Necessity See Bihar and Orissa • 

HtCOVEKY ACT. S 46 
■ ■ —Appeal — Competency— Memo 
— Rejection on ground of inefficient 
Sion to give time to make up deficiency — tppeai from 
order of rejection— If lies. See C P CoiiE. h. 2 (2) 

1939 P W N 162. 

Appeal— Competency — Order making roort 


j highly improbable having regard to the circumstances in 
I the ca«e the Court of appeal would be justified in reject 
ing his testimony. {Milter and Kan, JJ ) KUMAR 
I Narrndra Nath koy_»'. Midnapore Zemindari 


_ rr -.are court win cry 10 cna cur wnat tne true tnten 
tion of the paitirt wa«, and the question whether an 
appeal be* or not will depend upon the conclusion armed 
at by that Court. {Manoh ir Loll and Cbattenee, J J ) 
Central India Spinning. Weaving and Manu- 
facturing Co r. khemraj 18 Pat 261 = 

131 IC 42=11 RP 665 = 6 B R 604 = 
1939 P.W N 161* A I E. 1939 Pat 614 
— — Appeal— Competency — Jurisdiction to entertain 


PRACTICE, 

Where parties invite the Court to adopt a procedure 
which is not contemplated by the Code of Civil Proce 
dare, and, in fa:t, the procedure is extra,,urium iurtae 
they cannot torn round and say that the Court is to 
blame for the very procedure w hich they invited the 
Court to follow. The intention of the parties must be 
gathered in each case, and if the Inlen’ion is Clear that 


either figures was of the -ane value. 

Held, the aipeal could be valued at any of tip 
figures. {Manobar Lett J) Mada.V LAL 
LaxsHMJ NARAIN- 179 I C 790 * 20 P I> T 

AIR 1939 Pal a 


Appeal — Decision in — Effect of— K ever sat ot 

decree in ano'her suU — if can ie implied. 


and y, which resulted in decrees bring passed in their 
favour by the High Court on appeal In the run insti- 
tuted by AT, the defendants appealed to Privy Council 
impleading P as a pro forma respondent The Privv 
Council reversed the decision of the lli 
suit. 

Held, that the decree of the High C 
became final and the decision of the 
JCi suit did not have the effect of 
tight which had been found by the Itig 
In J'. {Hamei, CJ. and Afartojia. J j utiKU- 
BESHWAR LAL SINGH DEO V KsNluLAIR. 

6 BE 356=180 1 0 127 = 11 R_P 456 = 

- - -Appeal— Forum —Dele 

valuation or decreed amount i • 

Assam CiVjl Courts act, S ... 

1939 A.W R (H 0 ) 69 
• - - Appeal— Interference —Appreciation of evidence 
by Inal Court— Interference by a p sell tie Court. 

If evidence on oath coming from the mouth of a 
Witness whom the Judge has seen is such that he cannot 
believe it, and there I s good reason for his disbelief, a 
Court of appeal will not prefer its own appreciation of 
the oral evidence to that of the trial Judge. {Vans, 
Y. D, 1939—61 


j an iiie uieiuueift 01 a jumi iiiuuu laiimy inuugmg a 
’ the defendant 
the Court guar- 
the tune fixed by 

! ■ . „ in so far as that 

respondent is concerned, the appeal becomes incompe- 
tent as against the remaining respondents also, and 
cannot be continued against the remaining respondents. 

if the members of the joint family of 
the karta of the family and that he 
the suit on tehalf of (be family 
1 iiuaes uu uiiieiiuce. The decree being in terms in 
j favour of all the plaintiffs including the minor co 
J parcener, all of them should be parties to the appeal 
I Tne question of repre-entation by the karta dees not 

■ 'gainst 

■ whose 



■■ Appeal — Jud gm cut — Necessary eontentt. 

I Even where the order of the fir-t Court is confirmed 
' ,L * v—«-™ Court should state 

■ . ■ inline himelf to ap- 

■ ■ ■ ■ ■ of first instance or 

, >t been able to show 

good grounds for interference in the order pa’^d by the 
| lower Court The Judgment should show on the face 
of it that the points fn dispute were clear ly before the 
mind of the Judge and that he ererci-ed 61s own discri- 
mination in deciding them. {Ktchly, /) ASIAN 
Khanqah Shakier v. Manawar. 

41 P L.E J. & K. 23. 

-Appeal — tetters Patent — Finding of fast. 
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After two Courts haw properly considered the j Appeal-Successful party— If can appeal against 


APPeal — letters Patent Apfeal~Ltave when 

given 

Leave to file a Letters Patent Appeal is only given as 
a rule when there is a point of lavr of difficulty and lm 
portance about wh ch the learned Judge granting leave 
entertansa doubt (Stone, C J and Bose J ) Gan- 
patrao v Sheikh Badah 183 10 341= 

12 R N 56** 1939 N L J 216- 
AIR 1939 Naj “ 

■ ■ — Appeal — Letters Patent appeal — Peri 

made party in appeal before single Judge — If 
impleaded in Letters Patent appeal 

A person who has not been made patty to the appeal 
heard by the «ingle Judge cannot be impleaded in the 
Letters Patent appeal and that appeal so far as it 
relates to him is incompetent (Addison and ham Lall 
JJ ) NUR MOHAMMAD V AM 
18210 959-12 R ' 


Ma LON v Ma Mya may 179 I c 946 - 

HER S63=AIR 1939 Rang 59 

Appeal — Suit for accounts — Appeal by defendant 

— Absence of cross appeal by plaints t, — If fatal to claim 
in respect of items decided against plaintiff by lower 
Court — Procedure 

In an appeal by the defendant in a suit for accounts, 
the omission of the plaintiff to file a cross appeal in 
* ‘ ‘ which have been 

■e plaintiff would in 
decree of the trial 

a-ijui i uituei appeal uy naming credit for items not 
allowed by the trial Court at least a* against other items 
on which the appellate Court might be inclined to vary 
the directions of ihe trial Court (V aradacharsar and 
Abdur Rahmar JJ ) VaSANTA RAO ANANDA RAO 


•Appeal— Order passed after local inspection — | 
Reversal without local inspection — Propriety 

Where a suit relating to a plot of land was dismissed 
by the trial Court after inspecting the spot in the pre 
sence of the parties, the appellate Court should not set 
aside that order without inspecting the spot particularly 
when a definite request to that effect had been made 
(Abdul Qiyosm, C J and IVatir J) MahOMAD 
KUCllI V MUNICIPAL COMMITTEE SRINAGAR 

41PLE J & K 67 
Appeal— Procedure— Duty of appellate Court — 
Calling for private report from lower Court— Propriety 
of 


by the C P Code It is a most unusual proceed ng for I 

- n ~ the lower 

> ■ shown to the I 

- ( Homes C 

■ . 1 ■■ - » TRATAP Udai 

Nath Rhah Deo* bUMtDEO Prasad Uhagat 

uip,« cm 

-Appeal— Question of lav - - 

Jadge to D vis on Bench — Pracnc ■ . 

Set Lahore High Court ku 


- ■ -Appeal— Refusal of lea ■ 

Letters I aient— Appeal again«t 
(Madras) Cl 15. 50 LW 202- 

1039 MWN 734 

* ■ - Appeal— Remand —Further rviten e directed to | 

if recorded by lower Co irt— Latter getting it rtcerdid 
by S ib rot ate Court— Pr p te y 
\\ here a ca*e ii remai ded in app-al to the lower 
Court Ktha dire tion to record farth'r evidence on the 
futther Issue framed by the Appella e Court and return 
the same with Its finding the loner Court should not 
leave that work to be done by a Subo T d nate Court but 


Connected easel — Duty of lower Courts 

In connected cas*s, when one of them has been 
decided by the Board, the lower Court should follow the 
view taken by the Board ( Romford S M and Mehta, 
\JM) Mahomed Mukhtar Khan * Mt Nasi 
MUNNISSA 1939 AWB (B E ) 42 (1) 

Costs— Appeal— Summary di missal — App aj to 

High Court allowed— Costs throughout— If a’loncd — 
Costs of appeal to lower appellate Court — If included 
See Costs — appeal. 41 Bom LB 919 

Costs — Suit for accounts — Time for owatdtng 

costs 

The general rule as to co't* in a suit for accounts Is 
1 *■ 1 1 * the final decree 

latuie of the case 

■ is not possible to 

Therefore, the 

complete om si| 0 n of the Court passing the preliminary 
decree to mention the subject of costs can only be inter* 

, prtVti as snwwvg AbuA tbav Cone baa intendt-A to frAtow 
| the general rule and lo re erve ihe question of co'ls until 
the time of Ihe final decree That being to, the order of 
[the Court awarding costs m the final dec tee snould 
L ’ * * “ 1 1 1 are the costs 

crtvAN Das 
■■ ■ 12 B L 77 = 

39 Lab 255 

■ " ■ " . ■ - Co-operative 

- ■ - Mysore See 

• • MyaLJ 436 

• — Duty of Court— Ci mments on witnesses 

A Court is not justified in commenting adversely on 
witnesses by reference to materials which are not pro 
perly proved on the record ( Abdul Raihid, /) RAM 
Sakup v EMTEROR 41PLB 265 

— — Duty of Court s — Rinding legal origin for prsc 
tue 

\\ hen Courts find in vogue a long continued practice 
wht h has been follow ed without question or objection 
for a nu nb*r of years and which has a fleeted for better 
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V. alam sher 
41P.LE 261. 
in the mo! net of 


regret that the 

Ufa! aixiser before making decision ‘ ' | Coort shftald. in their judgment, have cast unputa. 

If a party has a legal adviser present In Con * 
ought to be given an opportunity to consult him 
being a«ked to make any decision. {Norman 1 
Am ar Chand v. CHOLA Nath, 1939 AHL' 

r._ w „ I criticism of. and imputations upon, the honesty of an 

' “ ” " (pressed in language which may tend to 

iurt from forming and expressing an 
of the result of the evidence brought 
, ep recat ed {Lord Porter .) MAHBUB 

Singh v Abdul Aziz Khan. 

I.LS. (1939,, Ear 64 (P C,) = 1938 A.L J 1223- 
6 BE. 167 =1939 M.W N 16 = 43 OWN 262 = 
1939 P W.N.57<=41 Boa, LE 668 = 
1938 A.W.E. (PC) 206 = 1938 O WK. 1216- 
1938 0 L E 430 = 178 I C. 386 « 
A I.E. 1939 P C. 8 (P.C ). 

Injunction. See C. P. CODE, O. 39. 

Judgment — Omitst'on to mention tome fleets of 

evidence relied on— if makes judgment unsustainable. 

It IS impossible fn krlrl *fco* i =■■>—» r. 


most cases be saved needless expense and at the worst 
the issues would be more clearly determined, {Daltp 
Singh and Slemf, JJ.) GhULaM MOHY UU DIN V. | 
MT. KUQIYA. 41 p L E. 616 = 

A.I.R. 1939 Bah. 168 
* - Duty of Court— Remarks on conduct of parties— 
Limits of. 

Courts are no doubt at liberty to discuss the Conduct 
of the persons before ihem. either as parties or as wit 
nesses, untrammelled by any considerations. But they 
are not permitted to travel beyond the record and are 


i. 11 aii iiojal i»«lu ^ol“= 

40 CrLJ 655 = 12 K.L. 8 = 41 PER. 74- 
A I E 1939 Lab. 174. 

Evidence — Ad mi men of documents — Duty of 

Court. 

Judges should discriminate between documents whtch 
are admissible In evidence and are proved and docu- 
ments which are not, and decline politely the invita- 
tions, however tactfu' — 1 J " J — “ 

to accept and exhibit 
bundles {Davit, J 
RAI v. GOPALDAS, 

183 ID. 797 = 12 E 5 81 = AIR 1939 Sind 177. 1 

- • Ezsde nee by affidavit after completion of hearing \ 

— Power of Court to take— 'Proper procedure. 

A Court is not entitled in a suit to take evidence by 
affidavit after the hearing of the suit has been compte j 
ted. If it becomes necessary to secure a party's evidence ] 


12EP*69=AIE 1939 Pat° 221 

Letters Patent— Appeal— Refusal of leave— If 

second application, if lies See LE1TERS PATENT 
(Nagpur), Cls. 10 and 27. 1939 N.L J. 635. 

—Mysore Nigh Court — Petition — Limitation. 

Though no period of limitation is prescribed in 

Mysore — 1 — ‘ ~ 

marl ice 


17 Mys L J 267. 

— - — Mysore High Court— Second appeal— Order of 
restitution under inherent powers — Appeal wrongty 
entertained— Second appeal See Mysore C P CODE, 
Ss. 144 AND 151 43 Mya H C E 523, 

New plea— Appeal— Decree for ejectment pasted 

—Plea of partial ejectment not taken in trial Court— 
aised in appeal. 

a decree for ejectment is passed against the 
he prefers an appeal from the decree, it is not 
' for him to make out a new case in appeal by 
lhat t sult was bad for partial ejectment 
J-. 1 to raise such a plea 

O Jogendra Nath 
‘ ’ ' 1939 CaL 486. 

f by pardanashln— 
ty for first time in 
■’ ■ 3Y— DEED BY. 


. 1939 P C 159 (p c ). 

d guftlton of law and 
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Nivi plea— AfPtal— Obtretten regarding non 

figito at on ot document 

An objection as regards non registration bf a docu 
inent cant ot be taken lur the fiist ti~ *■ 

the necessary evidence as regards . 
perty is noton the record {Bit it 
t» HULA MI 41 PL R 390 -a A I . 

New pie 1 — App at — P.ea of absolute Pnvtl ge in 

defamation suit 

A pica of Absolute privilege can be raided by tray of 
dtfeiceto asui for damages for defa ration for the 
first lime in appeal as no investigation of fresh facts is 
nti.es ary an > the plaintiff is not in any nay taken by 
surp 1 e {Ghost and M iter/e 1 JJ) MAUHABLHAN- 

p 


A point of limitation tan be raised for the first time 
in appeal and any question of limitation mu t be taken 
by the Coart {fleiu no it, CJ ant IVadta , J / 
biARBHEk AMJI V VlVEKRAMJI 

I Is II (1933 J Bom 661 =41 Bom LK 939 = 
A IB 1933 Bum 423 
- New p ea — AppeU — Plea of limitation 

Plea of limuation is not a p - - * 1 

mixed question of law anil 1* 
facts are always necessity 
for the first ti Tie in Appellai 

material on record for the Court to come to any finding 
on that point, the plea cannot be permuted 10 b* rat ed 
in appeal {My a flss Off g C J and Da ti/ty, J 1 
KAMANNA RfsDbt V Abmul KaSHID 

180 I C 300-11 ER 386 •= 
A IB 1939 Bang 42 
■ ■ ■ New plea — Appeal — Plea of limitation 

If the defendant deliberately abanduns the plea of 
limitation in the Court of fir t instance he cannut be 
allowed to raise the question for the first lime in appeal 
if the facts found do not enable ihe Appellate Court to 
decide it and new findu gs would have to be obtai ed 25 
Mad 55 Foil (Ntws / Kitkirt C / and flan/ itn at, 
J) VlkDlCHAND V IOONAMCHAND 

1939 MLB 115 (Civ) 

. New pita — Appeal — Question of low -Plea of 
interest 

The question whether plaintiff 1 * entitled to claim 
interest on transactions In the suit Is purely a question 
o! law and where facts on record about th s question 
are admitted or proved beyond controversy the plea of 
Interest can be tawed in appeal even for the first lime 
* - * denied 


AIR 193 c 

Vew plea— Bar of partial pre emptier— 1 ailing 

in tet end appeal lor fir it time 

The ptea that a suit for pre emption Is bad In that it 
Is lor the pre empllon of only a portion of the property 
toll, is one that could be p rmitted to be raised for the 
first time in second appeal. If it does not require any 1 
fresh evidence and coal J bo decide! on lh» adn filed 
facts (Zu “I /faun / t MTLA StMAI a. r Kt RAM 
IBs I C 10=1933 A WR (00)231- 
1933 OLE 631 - 1939 OWN 1026 
— — AVas plea lavs vlnginveitiga ion of fatU—tf tan 
be r dud at hearing of op first 

An appellate Court ought not to allow l *hlly a pfea 
Involving ln*e*Ugatlon of fact* to be taken f >r the fir»t 
time at th* heartrgof the appeal. (yenhatasub l j Pat 
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and Abdur Rahman JJ ) MaNaVFTtAN p Viera VAN 
UNNl 1939 MWN 468*= A I E 1939 Mad 751. 
Mew pi, a — New case not made out in plaint— 

d to put forward a case 
ide out In the plaint, 
ca>e not made out or 
set up III the plaint (Afuiimmil Noor and Dha'ile, 
JJ) JANAKDAN PARIDA V I’KANUHAN D\S 

5 0 L T 45 

—New plea — New ease— App al— Power of appel 
lair Court to spell out 

The High Cuurt cannot in appeal spell out a newca'e 
without any trace thereof in the pleudi lg* and evidence 
and resting on no substantial evidence which can be 
he' num\ /«-<-" * 

L 

u 


It >t gat root of pleadings— If can be con tdered — Amu J - 
meat of pleadings — Necessity 

Although a judgment will not be *et a*ide merely 
because ceria n issues have not been frarred It tho e 
issues have been argue I and considered yet it is to be 


mgs conducted in a lair aid proper manner Order 
passed in such a case without the amendment of plead 
mg* Cannot be sustained {Davis JC an / IVtston, J ) 
Mir Haji GhdlaM Shah v Khanchanh 
ILE (1933; Ear 330 = 18210 161 = 11 B 9 250- 
AIR 1939 Sind 137. 

New plea— Plea not rant t in lefenet 

l\ here a claim has never l>een made in the defence 
pre>erted no amount of eviden-e can be looked Into 
uionapteawh *> ’ J / *" / 

fliipai JJ J * • • • 1 

Bibi I ■ . . • 

1939 A '*■ . ■ ■ ■ 

•New plea in revision 

A ptea bised on fa^ts but not raised nor argued in the 
lower Court cannot be raised lor the fir t time In tevl 
sion (Divis, J C and Tyabtt , /JTaraCHAND 
KhIMaNDaS r SYED ABDUI KAZaK SHAH 
LL E (1939) Ear 422 - 182 I 0 226 - 12 R S 4 - 
AIR 1939 Sind 125 
" —New plea — Pie 1 that agreement it void as off ted 
to Public policy — Fresh plea tn min on that agreement 

was that 
■ opposed to 

nu mat ■ rieviMon 11 e cnn'entlon that the agree- 
ment wa* void as being fraudulent on the same f*ctt 
c raid be raised a» the other pa ly wa* not misted The 
facts were the same though the names by which they 
were describ'd may b* different ( Da oil J C and 
Vehta, /) ATUWAL RAM >0 HAL v DtPCItAND 
kESSUMAL LLE (1939) Ear 117=179 10 901- 
11 ES 162- A IE 1939 Sind 33 
■ " New plea— Flea of I miration— Apt licatlon of 

for fir*t lime In appeal - Du y of Court to rake note of 
See U'trTATiOv ACT. S 3 20 Pat L T 124 

' New plea— Privy Council — Ol/eetion to reception 

of eudenct 

Attnough too ma'h ttiess cannot be laid on the fact 
that patties to a suit unaided by legal assistance took 0 3 
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objection in the trial Court to the taking of Certain evi 
dence, if objection to the 

not taken e\tn In the Cou . • - . 

parties were prof e«M mally 
the admivsilrilit) of such • ■ ■ • 
taken for the 6r*t time »n appeal before the Privy Conn 
til (ta’d Porter.) N*n» AKPANPJA r. FiaCa 
E t>ELOii eS'E. 182 I C 66 = 11 RPC 277- 

AIR 1339 PC 143 
■ A’tp pin — Second if feat — Correctness of entry 
tn leeerd-vf-rights 

Trie question ot the correctness of an entry in the 
record of -rights cann>t be opened in second app-al 
(Hamel CJ and Agirw i/j, /.) DHRUB'SHWak 
Lai. sinc.h ncor. Kt'TU Laik 6BR 356 = 
180 10 127 = 11 RP 453 = A I R. 1939 Pat 276 
• ■ V. to p'e i— Second appeal — Pita at res Jnduata 
A plea of rti suhea’a Can be raised for the first tim 
in second appeal being a quc-tion of law, if it is patent 
on the re'Ord For this purp rte. the whrte of the exe 
cution record ts part of one record abhough there may 
have been separate execution application' (Dahp 
Sint*,/.) Il»U>»V VtSCH V *"HtR S IYGH 

41 PER 521 = A IP. r" 

— — AVar pita — Second appeal— t^r 
burden at proof. 

Where a par'y accepts the burden of 
to mat without anj protest as to the 
thereof and aNo does not raise any 
point tu the 6r»t appellate Court he « 
to object to the burden for the fir-t 
app ■ s • . 

uo ‘ . 
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In a suit lor ejectment on *h« ground of forfeiture, a 
plea as to the ab-tnee of notice to quit Roes to the very 
roit of the cate and <0 could be entertained even in 
second appeal , and wheie it an-es upon ihe allegations 
in the plaint lUrlf and up in ihe record of the ca^e it is 
not 01 ly competent but evptdiei t in the interests ot 
jisti e to en ertain mu h a plea. (Sniatna J.) 
Sahfb I)|V t. r.AUFI Shankar 1939 O a 764 = 
19330 WN 980= 1B5 10 25=1939 OLR 683= 
1939 AWE (C C ) 284 
1 " —A' ir» Point — AfP'ol — Point not rat /J in maul 
app al^-ll can bt ratted tit Letters Patent appeal / • 
the hut ttmr 

Where a new point which tlrarly was never made 
the second appellate ( ourt could not be rai-ed jn ’ • 
Letters Patent appeal for lie first time. (Stone C 
and Clerkt. / ) JaGA^Nath v JamMa VaLLaBH 

181 1 C 633-11 R N 470- 1939 N L J 1*= 
A I E 1039 Nag 97 

AV<I tain l‘r — t andlord and ten ml— Suit /or 

enhvt'cnunt ot rent — fa hi'eta ivpleat some hurt of 
de'tat'd near Jed tenant— Hf ct—l'ecree—Jf in ahd 
ei t n a?, mill actual ptrtiei— Principles 

A decree tor tnhai cement ol the rent ol a holding is 
one which results in the holding being for ever there 
after burdened wi'h the enhanced rent until such lime a* 
steps are taken to secure a reduction thereof It i« 
therefore necessary that the persons repre-tnnng the 
h tiding should be impleaded as defendants to ihe suit 
for enhancement. Where some of heirs o a decea-ed re- 
corded tenant of the holding have not been impleaded as 
panics to a suit for enhancement, the omi-si hi is fatal, 
and the decree pas-ed in that suit is b effective as a 
decree for enhancement even against those persons who 
have been Smpleadesl as def-ndlnts ihe reason beng 
that it is not permissible to have two rates of tent for 
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one and the same holding (Agarwala, /) SARPA- 
M * v ~* «:»*•*• - "■fv« *"KAVAN BmiNJ 

5 C.LT.6. 

■ 'e. See Bengal 

43C.W.N 194. 

Pl/cufi it gr— Alternative claims— Claim to owner. 

ship and in the alter until e to eaumert— Absence of issue 
<11 ta civne n tip— Issue at to tenement alone frame!— , 
Pi til to relief on baft of ran meat — If precluded by 
reason of claim to ownership. 

hlrrtely setting up a cUim to ownership of land does 
not prevint a party from establishing a neht to an 
easement in respect of that land. The jdamtift «ued to 
re-train the defendants from allowing the walet from a 
moral and spouis on the defendant's building 10 enter 
“P’b the plaintiff’s open site. The defendants in their 
written statement maintained that they were owners of 
the vacant laud on whuh the water was discharged, and 
alternatively they claimed an easement to discharge 
water through the moral and the snouts over the land, 
assuming that the land was ihe plaintiff's No Is oe 
was framed as to the defendant's owner'htp of Ihe land, 


— _j *■' - u r»--» - -- * ownership, from 

Sr. ea c ement and 
were doing the 
its an easement 

under a ctnm 01 ownei.n p ui.aumont,C J and Sen , 
J) Rau Kama r-.Ti karim 

ILR 11939' Bom 140 = lfSIC 139 = 
12 EB 69 = 41 Bom LR 168 = 
AIR 1939 Bom li9. 
‘ - Pleach ngt — Amendment of plaint pending notice 

of "lotion— p/fect on mine of men, n - 4/ioiieti ament — • 
Okie, lion not ratted by defendant in time — tfle.t— 
IV nxer. 

The amendment of a plaint or the statement of claim 
lending a nonce of motion < Derates as an abandonment 


. . ■ * 1 i , ■ tnu*t, 

dess saved by the ord-r ol Ihe Judge allnwi> g ihe 
amendment be deemed io have btin abandoned But 
if the dr femlant does not raise this objection when ihe 
m“tu n t> brought on. hut lenders an affidavit on the 
motion to which the pljimiff tenders an affidavit in 
*i*r it mii't be held that the defendant has waived 
• he objection that was avadatlet . him to lie rai'*d when 
the motion is brought on Ife cannot raise ihe objntio-v 
dterwards and the notice o( mol ion mu-t proceed a« if 
no oh| etton has been raised. (Semite f'l C“Vrvn 
Ram n Shivnarayan 41 Bom I. R 546 

Pleadings— Amendment — Fair ai full owner and 
disclaiming ienjmi e h trader — c a-e fount a gam it — ■ 
Pita pemsted in appeal— Application at late ■toge for 
am fitment to make claim one as leno mi Jar— Permissi- 
bility. 

flaint'ff sued for the recovery of a ’ __ % 

money allegmg ihat the «>me bef ^ 

that she had deponed tie «arre 
, There was no suggestion either in 
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deposition that she was a benamidar for her husband 
Her case was however found to be false but she persist- 
ed m the falsehood even in appeal 2 i 

arguments the Counsel for plaintiff 
ment of the plaint so as to make it a i 1 i 

dar 

Held, that the plaintiff must be held bdtmd by her 
false and perjured ca«e in which she persisted even in 
appeal and could not be allowed to amend the plaint 
and that it was not open for the Court i 
a false and bogus claim or force upon 
character of a benamidar which she \ 

The plaintiff can only succeed secundum ■ „ 
bala {Davis J C and IVeston, J ) KULSAMBAI V 
Mandwiwalla Firm ILR (1939) Kar 632= 
AIR 1939 Sind 281 
• Pleadings — Amendment — Suit under O 21 R 

63 by defeated claimant — Sale held pending suit — Sale 
«et aside on plaintiff's deposit under O 21 R 89- 
Prayer to restrain decree holder from withdrawing 
amount deposited — Amendment to add — Competency 
See C P CODE O 21, R 89(2) 20PLT 640 
' ' ' -Pleadings— Mysore High Court — Adverse posses- 

sion — Plea of— If to be ‘ specifically'' ratted — Form 
and contents of plea 

It is not necessary that a pie 
on which a party relied shoulc 
the pleadings It is sufficient 
adverse possession are stated 
that the party had been in pc 

without interruption for over 12 years and the necessary 
issues are raised covering the matter The use of the legal 
phrase adverse possession is not absolutely necessary 
for granting relief on that groi 
Smgaravtlu Mudahar JJ ) 
v TlRUNARAYAN 

Pleadings and proof 
Pouter of Court to grant prt 
prois alleged lease-inference 
drau. 

There may be cases where justice demands on the 
facts proved that the relief should be granted although 
the facts proved are not those pleaded, but generally it 


AiR"l9S9 AU 728 
- Pleadings — Proceedings of statutory bodies — • 
Alteration of invalidity — Clear and full particulars — 
necessity for. 

Any attack on the validity of proceedings of a 
statutory body such as the Municipal Committee must 
be clearly defined and proved and particulars of the 
matters complained of must be given (f Port, /) 


— - -Pleading!— Suit by or agnnst tdol—Descnp- 
hen of cause title— fit ode of— Proper or apt descrip 
Hon 


In considering whether what is the proper and apt 
title by which an idol or a deity sues or is sued, it is the 
,i 1 ‘ that must deterninethe 

* 1 i dol may be stated first, as 

< the shebait or manager, 

a • 1 i the order may be reversed 

by giving the name of the shebait or manager as so and 
so shebait of the deity, etc either of which descriptions 
would comply with the rules and would aptly describe 
’ " J deity The mere 

g fir't or the she 
taken as concla 
) Deoki Singh 

v Raghvindra Bhagwan 183 I C 371 = 

EBB 922—12 R P 135 = 1939 PWN 229 = 
AIR 1939 Pat 430 

-Pleadt ngs —Variation — Test — Duty of Court 
Pleadings should rot be construed too narrowly, and 
in dealing with the question whether there has been a 
variance between the plaintiff’s pleadings and the case 
alleged at the trial the Court must look not to the mere 
wording of the plaint but to the issues which were 
settled for the trial and to the manner in which the case 
was fought out by both parties in the trial Court If a 
case not alleged by the plaintiff, is disclosed in tho 
J 1 r 1 to be set up provided a 

1 the defendant is given 
Teh Cfrand and Bhtde, 

■ ■ n v Secretary of 

AIR 1939 Lah 330 

-Precedents — Decisions based upon conceptions 

altered by later legislation— Value sn construing the new 
Act 

* * ■* J conceptions which 

subsequent legula 
uing the meaning of 
technical significance 
he later enactment 
IPRASAD t ITWAR 
■ • -IB 1939 Nag 287 

- Precedents — Enyltih decision — Citation of, sn 

interpreting Indian Ach — Propriety of 

Citation of Engl sh authorities to consider Indian 
Statutes which are not m pan materia is not proper 
difference between Atnnohar hall and 
MADHO PRASAD v CiOURI PKJTT 
2) =5 BE 874 = 12 BP 101(2)=* 
vPTjI X2S = A 1 R Wifi. Pat S 1Z 
— Latest Bench cases — Duty of suber 

ses should he followed in preference to 
s or to cases decided by a single Judge, 

I (Homilt ■ 


Precedents — Privy Council upholding tudgment 
of High Court — Fffect on decisions on points not agitat 
ed before the Board 

Th*, „h a indnment of the High Court Is upheld by 
- ■ • ertain points were not b-fore 

• ■ n these points by the High 

. ■ ■ ions of the High Court and 

- ■ i the Privy Council {.Stone, 
■ ■■ APRASAnt IVKARSINCH 

: ■ ■ 129 “A I E 1039 Nag 287 
— . . . decisis — Consideration of— 

When con be ignored 

Considerations of Stars decisis should not prevent a 
Court from giving effect to what It conceives to be 
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the law More =owhen security of title would not be 
affected nor would injustice result (Slot, C.J. Grille . 
and Bose, JJ) RaMOayai MunnalaL v Sheo 
DAYAL. ILK (1939; NaE 250-18310.128 = 
12 R N -13 (2l = 1939 NLJ 228- 
AIR 1939 Nag 186 (F B ). 
Privy Council — Appt at — Concurrent findings of I 
fact— Inter ftrtnct. 

It is the practice of the Privy Council not to hear 
arguments seeking to disturb concurrent judgments .in I 
the Courts below on pure questions of fact. ( Lord ' 
Thanh/rton.) CHIEF KWEkU SeBBEH v. OheNE 
Hop . in a KaRIKARI. 183 1 C. 191=. 

12 RPC 61 (1) (P 0.) 
Petty Council— Appeal — Concurrent findings of 
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untess within that pale there has been so manifest a 
violation of the principles of natural josnee that their 
Lord>hips are satisfied 6rst, that the result arrived at 
was opposite to the result they themselves would have 
reached and, secondly, that the same oppo-iie result 
would have been reached by the lo.al tribunal even in 
the absence of an irregularity. (Costello and Naum 
Ah, JJ.) Emperor t Cyril Bertram piuck- 
NETT. Ili R. (1939) 1 Cal 187 = 184 I 0 614 = 
12 R 0 251-43 CWN 133 = 
A.IR 1939 Cal. 682. 

Privy Council— Findings of fa t — Interference 

—Findings laud on evidence of tininesses 

Where the trial judge, who had the great advantage 
of hearing the evidence of witnesses at first hand and of 


— ■ Privy Council— Concurrent 

Duty of appellant. 

Where the Courts below hive 
findings of fact u i« Incumbent t 
satisfy the Privy Council without any stiauow ot <jouia 
that such findings are erroneous. ( Lord Romer.) 
EBRAHIM LEBBR MARIRAR V. ARIHAPPA Pit i »l 
12RPC. 10 = 18210.4 

Privy Council— Concurrent findings O) 

terfcrence—Almission of inadmissible tulenc' 

The Privy Council will not disturb the 
findings of the Indian Courts on the ground or aumis* 
sion b> them of certain inadmissible documents, when 
the findings cannot, on any reasonable view of the Ca«e. 
be regirded as ha»ed on such documents. ( Sir George 
R jnhn ) KEOLAPATJ v AMAR KRISHNA NaRAIN 
SINGH 41C WN.66-12RPC 73-6BR 1- 
1939 OLE 653-183 10 662 = 
AIR 1939 PC 2iB(PO) 

Petty Council — Concurrent findings of fad — 

Interference — Practice . 

Where before arriving at the findings of fact both 
Courts in India have subjected to a pains taking, 
minute and accurate scrutiny the voluminous arid contra 
diriory evidence before them, their Lordships of ibe 
Privy Council would be slow to depart 
practice which, though not a rule of 


- Prtvy Council— Criminal cases— Interference— I 
Practice. 

The Judicial Committee will not interfere with the' 
Course of criminal law unless there has been such an j 
Interference with the elementary right of an a ceased as ! 
has placed him outside the pale of the regular law or 


Privy Council — Practice — Appeal hating no 
relation to existing rights— Validity of Act repealed 

■ e of the 

elation to 
■ated, the 

■ to hear 

argument* as to the validity of an Act which has, since 
the deciMon of the Court below, been repelled and 
cannot, therefore be brought into operation — Such an 
appeal is of no practical irtere«t. (Lord Chmcellor.) 
Attorney General of alberta » Atiorn'ey- 
General of CaNaoa. 1939 AC 117 = 

180 10.807=11 RP0 189 = 1939 MWN 142 = 
AIR 1939 PC 63 (PC.). 

• Pruy Council — Suit fo - administration and 

account t — Examination of details of accounts— Practice. 

It is not the practice of the Board of the Privy Council 
to embark on a minute examination of the details of 
accounts whith were subjected to a carefal scrutiny by 


: ■ ■■ -«-e K it 

uw O u XV. oou-A i a*. aooJ IA UB t.i' L > 

Procedu.t— Accounts — Suit /#') fnhminqry 

d/cree— Necessity tor — Defendant nkpfutdfiimg meecuuis 
—If fustsfire final decree straightaway.’ , < 

The law is well settled thit In autef - * 
preliminary decree directing account* N 
be passed before pas'ing a final dec 1 
exceptional ca«es. The fact that it 
to have suppressed the accounts U 
Ing from this normal course and c 
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in strightaway passing a final decree for the amount 
claimed, though the Court m»y draw an inference 
adverse to the defendant consequent on the non produc 
tion of accounts (Leach, C J end Madhovm Natr , 
J) PALaNIAPPA CHETTIAR t> RAMANATHAN 
CHETT1AR 193DM WN 360 *=49 IW 608 = 
A IB 1939 Mad 671 
Procedure— Application for leave to sue receiver 
or to e*en?»e — » 1 - J ‘ 


app 

—I 


««» 

Ti is ineir incumbent duty of for all Revenue Courts 
working under the Hoard of Revenue, to give at the top 
of judgments at the proper plaje, full names of parties 
The method of writing etc ’ is apt to bring about per 
p“tuation of mistake in the matter of non joinder or 
misjoinder of pirties in appeal ( Marsh, S M and 
Mehta, J M) MaHANGOO v RAM Ki«!HUN Das 

1939 A WR (B R ) 113= 1939 BD 437 = 
1939 A2j J (Supp ) 88 
' ■■ Procedure— Sale by Receiver under Courts direc* 

tion— >Kule as to advertisement and notice o' 

Receiver— Sal*, by 1939 M ■. 

Proceedings for probate — When beconr 

■ — Locus Standi - « 

sion Act, ss 


PBE-EMPTION. 

• — ■ Reli ef—PI ending and proof —-Variation — Effect 
— Suit on title — Decree on possession — Power to 
pass 

There is no infl-nble rule of law that nnder no cir- 
cumstances can a decree he pas ed on the strength of 
the plaintiff's posses ion in a suit based primarily on 
title, unless snch pos-ession has been specifically made 
the ground of relief in the plunt The underlying 


— Relief • — Suit on pronote — plaintiff alleging 
lomtness with f other hut separation front Stephens— 
Separation not prated— Decree tu f n/our of plaintiff as 
kaita of /pint family— If (an he grante t — Admission by 


ju wi*iiuii 4 i ns nep ews, who i au uccn u 4 «, 
parties had been separated from the joint family and 
the Court finds that neither the alleged separation of the 


———Proof = 

admiralty Actions air 1939'. 

' Relief— Claim to wider rthef-~Decrec , 1 

relief— Eight to 


sion—R 


I of See T P ACT, S 43 A IB 1939 Pat 116 
PRECEDENTS See PRACTICE— PRECEDENTS 
PBE EMPTION" — claim by plaintiff as eo-sharer— 
Bart dental of it Hus by defendant —Effect— Status how 
to be froxtd — Entry m khewat— Value 

Where a plaintiff sues for pre emp ion On the ground 
I that he is a co sharer in loch a moh»t Or in such a 


Joinder 
tton by 
favour o 

Where property belonging to 
common is in the possession of a 
adver ely to them, it is open to ar 
recover possession of his share or c 
perty When one tenant In coir 
possession of the entire property a 1 
to Join as parties to the action o 


several tenants in- j sta ement does not mean anything more than a denial 


15 -1939 OLR 637 = 
AIR 1939 Oudh 233 
e — Enforetbthty against 


other tenants In common to claim paitition and posses 
sion of their shares, nor would it be proper for the Court ] 
to pass such a decree The suit in essence is one In 
ej-ctment against a stranger who is not interested in the 
claim for partition among the co tenants The delivery | 
of the plaintiff's share is incidental and for that purpose 
the other co-tenant* may be proper parties but the actual 


A covenant for pre emption Is not a re'trHi'e coven- 
ant in that «en*e of the term Therefore such a coven- 
ant cannot be enforced by a repre«entaiive of the 
covenantee aga n«t a representative of the covenantor 
( flenderson and Latsfur Rahman, J /) IlARIDHAN 
CHATTERJI V SlILARALA DEVI 183 1 0 760 = 
12 RO 178 =A I E 1939 Cal 421 
- ' • ~ is required 

■ ■ — • e plaintiff 

. . ■ ■ ■ fired and 

- • ■ • Is right to 

• e. > - - • 4 r. ■ h a person 
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it quite competent, (reflect, /) LAXMAN RAMA 
CHANDRA t-. U'aSOIIEO 182 ic. 0G2= 

12R.N. 43(1) = 1939 NLJ 160 = 
A I R 1939 Nag. 120 
- " Decree for- Deposit within time — Reversal of 
dterct m appeal— tt’ili-frowil of deposit— Pre emptton 
decreed m se on J appeal by High Court— Time for 
payment not extended — Inference. 

Where a plaintiff's soil for pre emption is decreed and 
bedepo*its ihe price wtibm the time allowed by the 
deerte but withdraws it on ihe reversal of the decree in 
appeal and where he ultimately succeeds in second appeal 
in the High Court which however did not extend the 
time for payment, the natural inference is that the High 
Court permitted ihe pi .muff to deposit within a reason- 
able time. A depo-it after t*ie decree of the High Couit 
should be treated a* one in time. (fftysgt, /.) KlSAN 
Dewaloo Mali » Gancv Mai Jairam Mali. 

1933 N.LJ 475-AI.B 1939 Nag 279 

Decree for — Execution — liter tt directing defiant 

and a~oirdmg costs to both f orties — Deposit deducting 
tons — Defendant's easts no’ deposited — Effect — C, P 
Code . O 21. A’. 19 (b). tf applies. 

Where an appellate Couit decrees a suit for pre (mp 
tion conditional on the plaintiff’s paying i 
particular rum » ittun a specified time and . . 

both to the plaintiff and defendant diffeiei • 

costs and ihe plaintiff deports the amount as directed | 


plaintiff is en*itled 10 deduct from the amoont he is ! 
directed to deposit. Ihe amount of the com- awarded to 
him. But be n not bound to give credit to the defen 
dint’s cosisunle-s the decree s-pe-cificatly so directs him. 
The provisions of sub R. (*) of R. 19 of 0.21 is ro 
strictly applicable. It 

empti -n *uit* but to s- ■ • • 

execution. In legarrf It • 

arise (Thsm C.f a 
PRASAD V. BttADWA . . 1 

I.L^.(1933\ All. 261 = 181 10 497-11 BA 571 = 
1939 A.L J.48-1939 A WR (H0)80 = 
AIR. 1939 All. 218 
Decree for — Scope of appeal — Power of appellate 
Court to interfere with price and tint for ptymeut. 


their suit for pre emption cannot be dismissed on the 
ground of partial pie emption For the plaintiffs could 
not possibly sue for the poruon of the property which 
did not he in their own patu oecause in respect of that 
they were no better than the vendee him* elf. (Iqbal 
Ahmid and Bs/poi, J J ) RAM GhulaM v Ram 
BhaJAV. I.LR. (1939) All 282 = 181 10 805 = 
HR A. 612 -1039 RD 107 1 2)- 1930 A L J 157 = 
1939 A W R. IH C ) 99 = A I R 1939 All. 226. 
— Pre emption of part Ot propt'ty — Rule against. 
Where all that was sold under the sale deed cannot 
be pre-tirpted, as the law does not allow a plaintiff to 
pre empt a part only, the suit for pre-emption in such a 
ca*e mu*t fail. ( Hamilton and Srnast.iia, //.) 
ABDUL Ha* iz t>. MANOHAR Lai- 183 1 C. 604 = 
12 EO 44 = 1939 OWN 736 = 1939 0 A 683 = 
1939 A WB.1CCI 111= 19 19 R D. 455 = 
1939 O.LR 637-AIR 1939 Oudh 233. 
Right, nature of —Strict compliance with condi- 
tions — necessity — C.P. Code, O 20, R, 14 — Significance 
of. 

The right of pre emp-ion is a very special right. It 
displaces ordinary legal rights and places re* trie [ions 
upon normal rights of conveyance. That being so a 
‘ * ‘ 1 ' ' • S a nght.must 

• • strictly with 

20. R. 14, C. 

e.uoue, is very preti«e. According 10 its provi-ions, 

*■*■* 1 *■ * ** J * plainl iff’* favour 

■ pas-e* without 

« re in the defen- 

E'HWANT KOL! 

18110 616 = 

■ ’ )39 NLJ 13 = 

■ . 10S3 Nag 107. 

1 At£4t of— Partial pre emptton— Rule as to. 

The principle that the pre-emptor is bound to tata 
the whole bargain is a principle which may be admitted 
to the extent that the pre-emptor cannot omit to claim 
any portion of the property comprised in the bargain to 


portion of that part of the propeity over whi.h he has 
a right, his cnlre claim mud fail lA'nw' /Inhere, 
C J. and Sukhdeonarain, J ) SURJAMAL v. PUKHRAJ. 

1939 M I».E. 19 (C.). 

—Right of — Pre-empt or having sup- nor right 

av,r Oortion — Ri fht to Pre-empt other tore ton. 


(Pollock. J ) SARJABA1 v BHAGWAVJ! NAGOJI 

181 10. 895 = 11 R N. 490- 1939 N.L.J. 76 = 
AIR 1933 Nag. 110 
Partial pre-emption — Sot/ comprising funds in 
different paths— Separate suits by different 1 mat Dtdu tit 
at regxrds their respective Paths— It offend t rule 
against partial pre emption 

Where lands situated In different paitis are sold by a 
sfngfe safe deed and separate suns for pre emption are 
filed by different co sharers as regard* *» 1 — * 

in their re*pettive paitis and whe-e ■ . 

vendor and the vendee are all co-«ha * • a • 

but the plaintiffs are co-sharers la the ■ 

Y. D. 1339 — 6a 


- — Right tf— Purchaser of property transferring it 
by exchange before pre emption suit to another person 
hat mg equal right — Pre-emptor' s suit— if ran succeed. 

Where the purchaser of property transfer* it before 
the institution of a suit for pre emption to another 
person having an equal or superior right to the pre- 
emptor In recognition of that person’s right to pre empt, 
then Ihe pie emptor amot succeed. The basis of this 
principle is that a person with a right to enforce pr<- 

-- — - s- • 1 T-irt and thereby defeat a 

. • • ■ a ■ of pre empiioo who 

‘ ■ his right. There 

■ ■ ■ , ■ whether such 


\ 


I 
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enforced out of Court by means of a sale or by 
means of an exchange {Almond J O MtHBUB 
Shah v Daud 179 I C 115= U E Pesh 60 = 
A I P 1930 Pcsh 3 

■ Right to—lVai z er — Pre e 
auction ant fatlurt to offer amour 
—Efftt cf 

Attendance at an auction «ale 
ehsptor from later pre empt ng the * 

not bound to bid at an auction sa 
bid, he does not lo'e his right of 
cvpit being that be \s entitled to 
at the price fixed and paid and 
that price higher by competilive b 
emptor’s attendance at the auc<to 
an amount equal to the highe e 
silence for nearly ajear does n 
( Addison and Kam Lai/, JJ ) A _ • 

Allah din a I B 

— Salt of a doubtful right — Test I 

W here m a Suit for pre emption, 
raided that the sale is of a doubtful n 
rule can be laid down foi determining 
such a right must be held to be doubtfo 
the kind must be judged on its own f 
circumstance that a person is out of 
enough to make a right doubtful On 
held that the tide in this case wa« not 


PEESr SCC ACT (1882) B 28 
hiana ILE (1939) Lah 164 = 18310 721 ~ 
12 EL 131=41 PLE 348=AIB 1939 lah 77 

Vtndee bcnamidar (or eo sharer -with fireferen 

tsal right of pre-emption— Suit a gar ns t if lies 


a good guide to help in determining the market value if 
it cannot be otherwise determined The burden of 


Suit for — Purchase simultaneous uith purchase of | 

house tn dispute — If can defeat preempts ’ 

As a purchase of property after the 
suit for pre emption which has the effect 
vendre an equal tight of pre emption 
emptor, is sufficient to defeat the suit 
reason why a puichase simultaneous with the purchase j 
of the house ir A “ ,l “ u “ » - * 

emptor’s tide 
the purchase tl 
emption over the 
the vendee , and 

burden lying >pnn him the suit must fail If the 
vendee can defeat the pre emptor’s claim by buying 
property prior or subsequent to the suit he can also do 
so by buying sich other property simultaneously with 
the property In dispute (Addison and Pam Lall, JJ) 
Kewal Krishan v Jain Brotherhood, Lud- 


AIR 1939 Otldh 233 I parties the matter was referred to an arbitrator who 
I found that the servant a as empl sj ee of the company and 
J ‘ ~ ‘ servant 

is of the 

y decree 
II Cause 

Court thu« having jurisdict on to try the suit, the arbi 
trator was justified in deciding that the servant was an 
any The servant was therefore 
terms of the award (McNatr, 

■ INSURANCE SOCIETY. LTD v 

A IE 1939 Cal 489 
let i on and scope — Superstructure 
in execution of decree of Small 
gtng to sudgment debtor — Claim 
rty — Order allowing — Suit to set 
' City Civil Court — Madras City 
ti ii Mil di jj hand 5 

Where in execution of a decree of ihe Presidency 


structure which the judgment debtor is entitled to re 
_ - - ‘ *-« — i- * ndlord is movable 

e Presidency Small 
o c e of deciding atl 
. • decree The City 

nter'a n such a suit 
to s*t aside a claim order under S 3 of the Madras 
City Civil Court Act Nor would S 5 of the City Civil 
Court Act enable the City Civil Court to entertain the 
«mt which Is cognizable by rhe Small Cause Court For 
purposes of S 28 of the Presidency Small Cause Courts 
Act, there (s no distinction between question arising ‘ in” 
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PRESY. TOWNS PNSQL. ACT (1909), S. 7. 
execution and questions anting 'oat of* execution 
{Bum and Lalshmana Boo, //) SaDAUMMAL V 
AnCAMMAL 181 1C 616 «= 12 EM 462 = 

. rt> , 0 3^ 39 MW.N.682=50LYiMS3= 


, PRESY. TOWNS INSOL. ACT (1909), S. E3- 
mination under S. 36, .? said that the insolvent owei 
him A certain sum, that he received some piecegood: 
from lie Bank after paying it whatever Mas due ant 
‘ that on the sale of the goods there wai a profit of i 


Under $. 7 of the Presidency "" • ■ • 

only those orders can be made w 
the purpose of Ibe insolvency th; 
fating the distribution of the assets aiming men 


the insolvent to pay any portion 


client— Effect of. 


< - S. 59 — After debtors msoneney e*eatirr ootam 

inf award agamit debtor anj sure’j — Subsequent com. 
fault an or annul met, ,/ t f insolvency— Cre liter' t rtf hi 
to execute award against surety. 

Where after the insolvency of a debtor, the creditor 
proceeds against ibe debtor and the sureties /or the 
realisation of the debt and an award is drawn op with 
out objection from the debtor, the contract of Suretyship 
merges into the an aid ao that after the passing of the 
award the creditor’* rights against the suretirs arise 
under the an ard and not the original contract of Purely 
ship. The sanction of any subsequent scheme of com 
position or the annulment of rhe insolvency proceedings 
following it, does not make any difference to those rights 
nor does it Operate to absolve the sureties' liability under 
the award. These rights of the creditor are not affected 


l PALIRAM In re. I LB (1938) 2 Cal 633= 

■ . l4=12EO. 238 = A-I.R. 1939 Cal 286 

—Scope — Companies Act (as amended ir. 
) and 230 (1) (e) — Company — Winding 

*" " ' ->r assets 

lebts ol 

• • ■ -ID 230 

*: 1332 

1 63 — "Asset f* — Meaning of. 

I > ue meaning of the word '“asset" in S. S3, Presidency 
Tow ns Insolvency Act, is limited to money or cash 
‘ '■ * — distribution among the 

• has not widened the 

■ ■ - words "asset* held by 

• ■ l by a Court” for it is 

can be the subject of 
. • order for rateable 

•s so as to create 

■ ■ • subiect*mat»er of the 

• . me subject matter of the 

. only comes into operation 

> and the goods convened 

into money, when the sale proceeds would come into the 
hands of the Receiver and could be raid to 
be held by the Court, 27 Cal. 35 1, 18 Cal. 242 and 28 
Bom. 26t. Re] on. {MeMair, /.) DS.VA DUtTA 
Serogi & Sons v. Mitter & Sons. 

ILB. (1939) 2Cal 143 = 184 10. 657= 
12 R O’ 266 = 43 C.W N. 1197 = 
A I.R 1939 Cal. 530. 
• 9 53 fl) — Applicability and construction— 
/ malvency application by creditoi — Dismissal — Appeal 
—Payment to creditor m execution tub'tquent to dn- 
mtiial — Subsequent restoration of petition by appellate 
Court — Effect — Payment — If bad as against Official 
Assignee. 

S. 53 CO of the Presidency Towns Insolvency Act 
’ * •“ - J -• not to apply to notice of pre- 

petition which has been dis- 

• adjudication can follow, but 
be restricted to as to exclude 

of an Insolvency petition on 
follow, "here a petition in 
■ by the creditor exeroting* his 

■ ■ ■ and amounts are paid to the 


should be at liberty to raise or advance money in order I hot constitute the attarhinp rreditor a secured creditor, 
to clear those goofs tying in deposit with the Bank *nd | within the meaning of S 53 (2) of the Presidency T- 
to sell them and reimburse themselves. Upoo his exa- Insolvency Act, {Beaumont, C.J. and ** ‘ " 
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PEESy TOWNS INSOL ACT (1909), S 57. PEINCIPAL AND AGENT. 

BVRAMjl BoMANJi v OFFICIAL AS«icnff of Br>M concluded the article by requesting the Government that 
BAY 41 Bom L R 506 ilie area where th*- our| ,ws took sheher shoj|d be razed 

S 67 —Burden of f rco f—Offii tal A ut r/ ee esta to the ground by bombing 
bltihmgthit Imnsartion to & ptact otter tnt henry— HtH, th it the article did not /all under S 4 (1), Cl 
Plea th t it toft ft ice be fee udtutuotion and without (</) or ( 1 (4) as it was only an honest criticism offered 
notice of presentation of petition— Onus with a view to persuade Government to take drastic 

Under the doctrine of ‘relation back ’ the property of action to stop kidnapping and raids and it could not be 


* * ■ AJltson, 

- ' ‘ ■ Sama 

sb 65 = 

mane As from that date the insolvent ceases tole AIR 1939 Pesh 6 

owner of the property and cannot deal with it He can S 11—Ptr,i>d of two nionthi rxftnng when 

not make payments to creditors or give good And valid High Cruet closet for civil 't’Ork— Application p re ten 
discharges S 57 rf the Ant however provides an ex ttd on reopening day — If in time 
ception to the doctrine by affoidmg protection to bona Applications under S 23 being in the nature of the 
fide transactions taking place between the commence mil proceedings are treated as civil miscellaneous appli 
menl of the insolvency and tie date of the order of cations Therefore when the period of two months for 
adjudication in tho e ra e« where the per«on with whom apt lying under S 23 to set a--ide an order made under 
such tjansaction take"- pl«ce had no notice of the presen S 7 exp res on a day when the High Court is do'ed so 
tation of the petition by or against ihe debtor When farascivi work is coi cerned such appl cation if made 
the Official Assignee has estahl «hed that a transaction on the dav when the II gh Court reopens will lie deemed 
within ihe contempla'ion of ‘s 57 took place after the t * have been presented in time (4/dision, J C. and 
commencement of the insolvency the onus lies on Ihe Vir Ahmad /) SarhaPI ‘tIKH SaMACHAR'’, In re 
person seeking to uphold the transac ion to prove that 180 10 252* HR Pesh 65= AIR 1939 Pesli 6 
it took place before Adjidication and that he bad no PREVENTION OP CRUELTY TO ANIMALS 
notice of the presentation of the pen ion A d»pi?| In ACT (XI OF 1890) S 6 -Counts open on con actum 
the objections filed by him is in uffi lent to d. charge -Sending animal to Corah than SMj—L'galily 
the onus The nhje t ions are mr re plead ngs (CPSullt Besides the punishment of the offender, the Preven 
van /) OFFICIAL A'SiC^Ef KaRathi t non of Cruelty to Animal* Act contemplates two courses 
DHANOOMAL AIR 1939 Sind 361 as affecting the animal If it In incurable it can be 

S 67— ^cope — Ronn fide paymei ts— \ il dm — directed lo be destroyed otherwise it may be «fnt to an 
Companies Act R 227— Distinction tVr COttPANiFS infirmary or io a nnrropcle But where a Magistrate 
ACT ^227 AIR 1939 S|Qd 196 directs a bullock to be sent to tl e Gorakshm Sabha, 

S 60 (2)— Pension payable to ir«lvent by it tantan ount« to a confiscation of Ihe animal which 

Government— Order In re«pert r / — PnwerofCoirf fV' is not contemplated • y the Act (finogi J ) 
PRESipEhCv Towns Insolvency Arr Ss 7 17 bai Krishna v Empfror 1939 NLJ356 

ANn 60 (?) 43CWN 1191 PRINCIPAL AND AGENT See oho CONTRACT 

PRESS AND REGISTRATION OF BOOKS ACT ACT h S J8210 231 

(XXV OF 1867) s 3— Paper— Manifesto ef a polxli Ac ounfi—fjabhty to render — Heirs of agent. 

cal party— If a piper The repre entatives of a decea ed agent are not liable 

The word ‘paper’ in S 3 of the Press and Regis ration to render an acco mt to the p Incipal in the sense in 
of Books Act does not mean a newspaper of a periodical whi h the agent had he lived, might have been catted 
nature and will cover the ra'e of a manife to hv a new upon to do »o The halilitylo lender accounts is a 
political party (/* ** Mr “ ' n,v *' ”*" * 1 ‘ . j . , 

Crown ' 

PRESS (EMERG •:.■■■■ 

OP 1931) S 4 .... 

rel itmgto riot 
What l» intend 
language which in i 

hatred and thus rev , ^ v L 

promote class hatred Cl ( h ) was never inte J “ “ r 

does not cover the mere publishing of news 

Hindu Muslim riot in temperate and . " 1 


language by a newspaper m Ihe ordinary t 
business when ihe a llhenlicity rr the good faith of the 
report is not challenged and when there Is noth ng el e 
to show any intention to promote class hatred thereby j 
(Ko«*e C / , BhtJe and Rfa ter //) ParmaNaMi *- -| 
Emperor 180 1 G 835*- It RL 721** 

40 Cr L J 497. 41 P LB 137 = 
AIR 1939 Lab 81 (F B ) ! 

S 4 (1) (d) and >h ) — Scope of 

here In an article pub i *hed In a newspaper, the 
writer pom ed out that people of a community «e>e 
being tortured harassed and constantly kidnapped Into 1 
tribal teriltor es hy outlaws who absconded Into each 
terrlio Jea and fdrther suggested that If a man commit 
ted cruelty he shout I be horn bed wnhout warning *o 1 
that It may serve as a deterrent to cruel pertons and he 


184 I C 495 

■ A ccounts— Suit by principal foe— Anion ts due 
to agent by way ef commission en separate ond i dept* 
dent contract ef igency— Aeght of a tent to credit for 
tame when suit thereon is barred by time 

In a suit hy a principal against his agent for accounts 
in respect of an agency It Is pot rernu* Ible for Ihe 
defendant agent to claim credit for the amount of 
commission or remuneration due to him by tie pnn ipal 
in respect of a d'flerent and Independent contract of 
agency the claim to which ha* become barred by limits. 
Uon Ii cannot be held that the so t being one for 
account thedefen lant Is in coolly endded to credit for 
all the items doe to himself irrespective of the fact that 
a suit by him for the same might be barred. The real 
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PRINCIPAL AND AGENT, 
question Is not whether the wo'k of the agent ha* 
been continuous, but whether the eontiact is eon tnuoas 
Where there is no *uti-isiing right to account as 
between thr parties in resp*ct of a prior, independent 
contract of agency, any amounts due 10 the agent in 
re«pect of that agency cannot be tAen into account to 
reduce his liability In a suit for accounts in ie~pect of a 
separate contact of agency «huh is an independent 
bargain between the patties yVoraJaekmar and 
At/ur Peiian, JJ ) VaSANTA RAO ASAVIM K«0 
r. Copal Rao bETHU RaO. 1939 MWN 1046(2) 

• Aetaunli— ?i«r/ (>r— fioett of account returned 
to principal — Principal, liken entitled to prehminai y 
dc ret. 


merit of the matters obj-ued to and of what balance hr 
claims to be in h>s favoar. resin ./ and Ch itter/i , J J ) 
Badrinath Upadhva v . Kesko kuvar. 

GBB 4.9 - 12 E.P. 216 = 18110. 495 
A uthority of agent — Proof. 

Where a person has been acting as manager of a com- 
pany for a long period and has been transacting all the 
bu'ine-s of the company as «uch manager, including ihe 
acceptance and endorsing of the b*!1* ol exchange of thr 
vatue of several lacs of rupee*. thi» fact alone is suffi- 


PROMISSORY NOTE. 

pals. (Leach, C J and Atadkavan Hair, J.) MAHOMED 
bHAMSUDIN l\ sVuTH A k V SHAW WaLLACF&CO 

I.LE. (1939) Mad 282= 184 10 153 = 
12 EM 414 = 49 LW 343 = 1939 M W N. 209= 
A I E 1939 Mad. 620=(1939s 1 M L J 509 
PAka adatu — icj nundi transaction — Option 
a» to buying or selling — Agent if bound to exetciee 
ootionwuh instruction from constituent— Obligation 
— If can be implied from course of dealing* Set CON- 
tract— Pakka ad Alt a. 41BomLR 308. 

■ -••• P.'tutlXjH Ay agent — If di'posieiuoit ty agent. 

A man’s possession by his agent is not dispossession 
by his agent. See ADVERSE PUSSFSStON— AGtNp 
OK CO OWNER. 1939 A C 136- 

A tv> tOMnn 63 (P.C.), 
■ ■ / ty agent's 

or collecting 

rent from the tenants, hfpd a suit against ihe agent for 
accounts of rent of certain years As a result of the 
agent’s negligence some of the rent had become time- 
barred. 

Held , that the landlord was entitled to a decree for 
the rent which owing lo the agent's negligence had not 
been recovered, (IVurt, Ag C. J ) IlARf OjHA v, 
KamjaTaN Ojha 180 I C. 64= 5BR 328 = 

11 R.P. 432 (2)= A.I E. 1939 Pat 17. 
Sights and liabilities of agent — Duty to account 


Even apart from the special rule of agency, the onus I 
would be on 'he agent who pleads a benami lran*action 
(Vara dachartar and Abdur Rahmitt JJ .) VASANTA 1 
Rao Ananda Kao v Gopa l n ao Set hu kao 

1939 M.W N. 1016 (2) 

— ‘Duty of agent to accept business — Course of | 
dealing — Acceptance on former occasions- if involves 
agent in obligation to accept fresh business in futuie 
See Contract — Pakka adatia. 

41 Bom LE 308 

— ■ Duties and haiihtlet of agent — Agent when 
liable to ply interest. 

In a salt by a principal against his agent for accounts 1 
and for recovery of amount that may be found due 
where the agent has not only been found to be guilty rf 
improper and dishonest deiention of the principal’s 
money, but has also been found to be guilt; 


of persons dealing with pnn I gal. 

It is part of the baslness of a guarantee broker to 
find out the position of those dealing with his princi- 


(2)SUKE1Y. 

Principal i can prose that he signed as «ore»y. 

See Evidence ACT, S. 92 1939 AUU. 84. 

PRIVY COUNCIL RULES R 9 — Extension of time 
for furnishing securi'y — Power of High Court. SeeC. 
P Code. O. 45, R. 7, 1939 Rang L.B C68 (F3 ). 

PROCEDURE. See PRACTICE. 

PROMISSORY NOTE 


liability under 
Note Inadmissible. 

- - 1 Consideration— Krcital in note of eath round era. 



ie plaintiS, there is good consideration for 
and the suit should be decreed. The 
mere circumstance that in the body of the promissory 
note it was staled that the amount was advanced ’ . 

Is insufficient to Justify a dismissal of the suit, i 
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PEOMISSOEV NOTE 

Chan d,j) Hira Lal v Mohammad Yusaf 

41PLR 49 

Insufficiency of stamp— Relief on original loan 

Though a promissory note is not «nffi t» mmuii 
and hence inadmissible in evu 
stunted on the original loan w < 
of action the promissory note b 
of the loan A *uit or the not 
one on the d*bt and relief be gr • ■ • 

DEVI t NAURAT MaL 1939 AMLJ 123 

"‘Liability under — Executant 11 gr mg as director 
of company 

Yr here in the body of the promissory note the defen 
dan t promised to pay on behalf of himself and for and 
on behalf of a certain company bat at the bottom he 
only signed his name on the stamps over which was im 
pressed with a rubber “tamp the words for and on 
behalf of the company and below the word Director 

Held that the intention of the defendant was to 
mate himself personally liable ( Mukher/ea and Latifur 
Rahman JJ) PKOBOllH CHANDRA < ■ 

v JAT1NDRA MOHAN CHAKRAVARTY 

< 

■ -— Liability under— Execution by / 

Hindu family 

Where a karta of a joint H ndo 
money from t me to time for purposes 


PBOVIDENT FUNDS ACT (1925), S 0 

“ 3 3 —Fund held by Railway — Equitable assign 

m nt by employe ' — V aha tty 

An emp ojee of a Kail a ay Company cannot create an 


subs rtber — If to be a dependent 

There is no provision to be found in the Provident 
Funds Act which says that only a dependent maybe 
lawfu ly nom nated S 4 of the Act on the contrary 
clearly impl es that a nomination may be made in 
favour of a pe son other than a dependent ( Burn and 
Stodart, JJ ) 


“S 5 — Appltcab hty — Afarwar 


cases allow an amendment of the plaint ( Dhavleand 
Rowland JJ) THAKUR PRASAD v AjODHYA 
PlUSAD B B R 394 = 180 I C 365 - 

11 BP 503(2)-* 1939 P WN 305 = 
20 Pat L T 321 

Liability under — Maker 

existing form — Burden of proof *» 

Instruments act Ss 20 and no 

1939 Bang L B 397 (r B ) 

• Liability under — Undisclosed principal — Suit on 
, original consideration 

■Die law is well settled that the name of a person 
sought to be charged upon a negotiable instrument must 
appear clearly on the instrument itself It IS not open 
to a party to say e tber by way of claim or defence that 
the person whose name appears on the document as a 
party to the instrument was in real ty acting for an 
und selosed principal The name cf the pr ncipal must 


| i> b applies only to (government and Railway Provi 
dent Fund and not to the Fund of a private company 
I Provident Fund monies stand ng to the credit of an 
employee of such a private company are the property of 
1 *■ J - J * th to his heir«, who* 

- ■ ■ omes are part ofthe 

■■ ■ he personal law of 

■ ■ • (Dans J C and 

Tyab/i J) Mr IatifanbaIp SakiNabaI 

I LB (1939) Bar 432 = 18110 770 = 
11 BS 240 = AJ B 1939 Sind 107 
■ - 3 5 — Scope — If detracts from Ss 180 and 181 
Sueeessio i Act 

S 5 of the Provident Funds Act does not in any way 
detract from the effect of Ss 180 and 181 of the Succes- 
sion Act ( Wad, worth J) SOMA BAJ V CHELLAM 
1939 MW.N 280= A IB 1939 Mad 485 
■ S 5 (1) — Deceased nominating eertain penon 


(Sen’ J) ASHUTOSH MlSRA V PROTIVABALA DfBJ 
10 J 1 43CWN 399 

Note inadmissible— Defendant admitting Itabi 

hty— Decree tf can be passed 

A decree cannot be passed on the ba«is of a pronote 

tied I a 
CHAND 

„ . 330 = 

■ ah 31 

PBOVIDENT TUNDS ACT (XIX OP 1925) S 2 
— Compulsory deposits —Exemption from attachment. 
See C P CODE. 5 60(1) (4) 1939 EingX-E. 504 


J) In the goods of STANLEY AUSTINCARDICAN 
MARTIN A LB 1939 Cal 642. 

3 6 (2 ) — Provident Fund — Right of nomtntt — 

When accrues — Succession certificate — Court fee 
The amount of the Provident Fund standing to the 
credit of a subscriber or depos tor under the Provident 
Funds Act rema ns his property 1 11 h s death and does 
not vest In and become the property of the nominee at 
the time of nomination The nominee tales by sucres 
sion after the deal b of the depositor and consequently is 
not entitled to get a succession certificate In respect of 
the amount without payment of the court fee payable 
under Art 12, Sch I of the Court Fees Act (Tyol/i, 
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PROVIDENT rtJNDS ACT (1025), S 8. 

J.) Mrs. Daisy Kjjti p. in re 

I.LR (1939) Ear 359 = 1801 C 612 = 
HR 3 185 ■= A I R 1939 Sind 52 

- — S 8 — Affhcablhty and Scop' of — Mutual 

Benefit (uni or to operative credit tact tilts, 

S. S of the Provident Funds Act only appears to 
permit the extension of tne application of the Act to 
funds established by an authority or institution for the 


PROV. INSOLV. ACT (1920), S 9. 
to final judgments, orders or decrees. The decision of 
the Insolvency Judge under S. 4 is subject to appeal 
under S 75 and cannot thus be said to be final ( Bhtde , 
j ) Kaku mngh » Sake Krishan 

183 I.C. 63=12 B L. 93 = 41 P.LE 302 = 
AIR 1939 Lab 87. 

■3. 6(b )— Intention of debtor — Inference from 


* ' nbu ‘ ALR 1939 Mad* 485 * rea> which was available to the creditors for realizing 

“Pro.id.nl fond” Jdrtnrf b, S 2 (,) ol ,b. Fro- »«Kii «*»rt » bnn e m mon.J to 

r lt ,_ _ discharee his existing liabilities the transfer must be 


and 54. Sft PROVINCIAL INSOLVENCY ACT, S 75. 

UBOmLR 1258 
■ '■ —3 4 — Ptr.ecrt of Intohtncy Court— Execution 
tilt of inie/vent’s property afttr admission of insoheney 
petition— Affixation by Official Recetxer for order of 
refund of sale proceeds— Potter of Court to make order 
of refund . 


‘flf.iiil Lau 04U. 

S 6 (g ) — Notice of suspension of payment — 

Service on creditor of notice of hearing of insolvency 
petition — // amount e to. 

The mere service of notice by the In'olvency Court 
informing the creditors of the date on which the insol- 
vency petition filed by the debtor is to be heard cannot 
- 1 ‘ 1 “ debtor to his creditors 

(A tcum Alt and Sen, 


tion was admitted, the Insolvency Court has full power 
to decide the application and to order a refund if it 
comet to the conclusion that the realisation of the sale 
proceeds by the execution creditor was unjustified. 
{Abdur Rahtman . /) StSHAYYA v. ItANClAH 
(OEFICIAI RECEIVER, NeLLOKE). 


wD. u, isAjii. auu i— te mo u ntm family — 

Business— Debts by manager— Other members taking no 
part en condu'S ef business— Liability to be ad indicated 
insolvents in respect of business aebts—Act of insolvency 
of manager— If ait ef other members at well. 


widest powers on an Insolvency Court and as such there 
can be no justification for holding that it cannot set 
aside a sale unless It is specifically alleged that it 
was benami on behalf of the Insolvent. It can- 
’not be said that an official receiver cannot chal- 
lenge a sale or transfer unless it happens to fall 


debts of the business who are In control or manage- 
ment of it, or who have acquiesced in the course 
of the business in which the particular contract 
was entered into so as to warrant their being 
treated as parties to the contract. Unless there is 
a personal liability in respect of a debt, there Is 

• ■ The 

• • ikea 

-• part 

■ ‘ - rthe 

* ■ . ■ ' - ated 

■ _ ■ ager 

‘ ■ ii ency 


debtor and the debtor’s estate on the one hand and the 
claimants against him or it or persons claiming under 
them. The decision Is not binding on a person who was 
not a claimant before the Insolvency Court. The fact 
that he appeared as a witness in the Insolvency proceed- 


• - , <r . ated 

* ‘ ■ ‘ ■ ■ ■ has 

never had any dealings es press or implied and for an act 
which he had never commuted or acquiesced in. ( Burn 
and Stodirt, JJ,~) CHENANA GOWD P. OFFICIAL 

Receiver. Bellary. 50 L \7. 857. 

3. 9 (1) — Creditor's right to present petition— 
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PBOV. INSOLV. AOT (1920), S 9. 
refer to the presentation of the petition, but it refers to 
the act of insolvency on which the petition i« to be 
grounded. The ordinary construction of that clause 
would be that a person is not entitled to institute a pen 
tion for adjudicating a debtor insolvent unless he 
establishes inter alia that the act of insolvency took | 
lace within three minths before the presentation of his 
petition That clause does not prescribe any period of j 
limitation within which the petitioning creditor is to I 
present his application, and therefore S 5 of thelimi 


PEOV. INSOLV. ACT (19&0), S 28. 
insolvent cannot automatically bring about the annul- 
ment of the order of adjudication. {.Niyogt, J ) 
BiSHAM CHAND V KiSANLAL. 

ILK 11939) Nag 478 = 182 I C 214*= 
HEN 508 - 1939 N L J 96“ 
AIR 1939 Nag 103. 

3. 25 — Ability la fay debit— Test — P os union of 

unliquidated assets. 

Mere presence of unliquidated as'ets does not neces- 
sarily prove that they are capable of being liquidated. 


3. 9 (c) —Debtor disposing property tftZl p/r I Provide sufccient money to discharge his* deb-s. yet if he 

to defeat creditors— Ml of insolvency— When occurs h * s no liquidated assets with which to pay hiS debis at 
, 1 - p • *•’ - •* « debts 


donee and not when the debi or makes a report of the 
gift for mutation to Ihe pamari (7 V* Chmd J) 
SINGH A v ChiRaNJI Lai . 182 I C 456 = 

12 RL 37=41 P L R 355 = AIR 1939 Lab 35 

Ss 20 and 28 v2 )— Hindu /otnt fnmUv— In sot 

vency of father— Attachment of son 
— Salt of sons' shores by Official 
rights of attaching creditor— Apput 
receiver prior to attachment— fff.ct 


The 

■ • - . ■ . >perty 

■ . s not 

, . -rdless 

. ■ . ow in 

each particular Case is whether he possesses such realiza- 
ble assets, as can withtn a reasonable time be made 
available to meet all bis liabilities Where the assets 
realizable at the instance of the creditors are much less 
than the debts due to them, and there is no reasonable 




with Ihe sons’ shares If ihe *< 


■m anything by liquidating 
be htld that the debtor is 
‘ , ■ ih the meaning of S. 25. 

1 //.) BHACWAN DASr. 

' LR.l 1939) Lab 408 = 

. ' “AIR 1939 Lfth 349. 

ot be confo'ed I a 2b — Creditor prolong act of msoltency— 

Jt adjudicated | TMterV ccMety to pry deft—. Eerjeeery tecta— &«ty of 
,«n» *.*» i„ ihe i Court. 

■ ■ ■ ■ •“ •‘■at the 

- » . « i . tditor 

. . - . . - • Act. 

, .... . have 

■ ■■ ■ - . t of Insol 

. * ■ . . . he Is able 

■ ■ . . • s Court is 

. • ■ as to his 

, . . - s ■ ■ - ion C Teh 

. ■ ■' ■ IASS' MD. 

* . : :,ab 408 = 

. s : Lab si9. 

S. 28 —Alter acquired property— Insolvent per- 
mitted by Official Assignee or creditors tetrode— Person 
advancing money to insolvent for tarrying on business— 
Hu right to pnor eha rgt ever that of reenter. 

If the Official Assignee or creditors have permitted 

... ._ .. a j„ ,k. claim upon the per 

. ■ - s . . f .... him with stock In* 

• - . . ■ .« . ■ • . ■ . ■ irpose of carrying on 

fi. .. a •■■■ -■ a- a. ■ iktn and applied for 

• , i . - ■•■* 7. Their object in 

■a application for discharge having been made by the I allowing him to trade must be taken to be with a view 


VeNKATACHELAMaWA. 1919 M W N 270 = 

49 L W. 422= A I R. 1939 Mad. 438 

-fig 27 and 43 —Application for dnchirgx — 

Extension of time— Paw r of Court— Annulment if 
automatic a! ter latse of time fixed. 
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PEOV- INSOL. ACT (1920), 8. 28. 
to obtain tome advantage out of the surplus profits 
which have been acquired when the trading is over and 
all necessary outgoings incident to the trading have been 
paid. ThecJaim of a per'on who has supplied money 

AH 
298 = 

• 185. 

Ss. 28 and 44 — Decrte unJrr O. 34, R 6 ,C. P. 

Code — Judgment debtor — Insolvent — Right of decree- 
holder to execute kti decree 

What sub S. (2) of S. 23 of the Provincial Insol 
vency Act prevents is Ibe execution proceedings or other 
proceedings by a creditor, and sub-S (6) provides that 
a secured creditor is exempt from that bar imposed by 
sob-S. (2). The words 'oiherwi=e deal with his security’ 
do cover the application of the decree holder under 
O 34. R. 6, C. P. Code, and a secured creditor is 
entitled by this sub-section to obtain a decree and to 
deal with the security by the method allowed by that 
rule Tne debt due to a secured creditor is not a debt 


receiver. 


PEOV. INSOL. ACT (1920), S.28 
Bala DaSSI. 184 1.0 69 = 12 EC 200= 

A.IE. 1939 Cal 270. 
* S. 28 —Proceedings against insolvent — Adtudi • 

cattm cf mortgagor during pendency of mortgage suit 
—Decree and sate after appointment of receiver — 
Receiver not impleaded— Receiver, if bound by sale. 

. Where during the pendency of a mortgage suit. 
I the mortgagor w as adjudicated an insolvent and a recei- 
ver was appointed and thereafter a decree was passed 
and the property was sold, it was held that the Receiver 
. alone lo whom the equity of redemption had been 
assigned by the operation of law, had the sole interest 
| in the subject. matter of the suit, and as such any decree 
passed in proceedings to which he was not a parly would 
be a nullity and he would not be bound by it ( Pollock , 
I /.) Indian Cotton Co.. Ltd v. Ram Charanlal. 

183 IC 97 = 12 R N 48 = 
1939 N L J. 202- A I E 1939 Na g 128. 


■ 3 28 — Scope of— Decree against Hindu father 

and son — Attachment of father's and son's interests in 
family properties — Subsequent tnsohency ot lather — 



I son’s interest, being ynor to the father's insolvency, 

I destrovs the Official Receiver'* tiohr ,f 


perty of the family applied for execution of the decree 
by sale of three fourth share of the non-insolvents in the 
attached property. The receiver opposed the applica 
tion but hn objections were disallowed on the ground 
that the rights of the receiver could only be exerci'ed 
subject to the rights of the attaching creditors. The 
execution was thereupon ordered to proceed. B, the 
second decree holder, who had also obtained money 
decrees against the insolvent and his co sharers and had 
applied for execution of those decrees, claimed rateable 
distribution. , 

Held, that as the receiver had not exercised his 
powers the property whrh had been attached and sold 
must be deemed to be the p 
debtors and hence the second ■ 1 

to claim rateable distribution, ■ 

Chose, //) HARA Kr*$H> 

Y.D. 1939 — 63 


most necessarily be di-mi«s*d. (Beaumont, C.J.') 
JrHANClR rURSETJIP. KASTUR PANNAJI. 

ILE (19S9) Bom 493=41 Bom LE 683= 
A I.R 1939 Bom S44. 

S 28 (2)— Scope — Insolvency of Hindu fatler — 

Son-’ shares — Attachment by creditor— Subsequent sale 
of sons’ shares by Official Receiver — Vatidiiy as against 
attaching creditor. See Provincial Insolvency 
ACT SS 20 AND 23 (2). 1939 M WJL 270. 

-S 28 (21 — Scope— Inst l vency of ffimtu father 

— Soil' share — Proceedings to attach or sell— Leave *f 
I mot vency Court— t f neccisiri—Afachment or sal- of 
sons shares by creditors — Potrer of Official Recener to 


\ 
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PEOV INSOL ACT (1920) S J 


^ PBOV IN SOL ACT (1920), S 37 


that proceedings cannot be taker « ‘ 1 ' = — , intended 

interests in the family property . _ proceed 

Insolvency Court The right t " been duly 

only exists so long as the sons 

properly exist If the interests of the *ons have been l ■ 

sold or if there has been a lawful attachment, there I • . * 

exists no property over which the power can be exer ■ _*,.■■■ 

cised by the Official Receiver (Leach, C J and 11B.N 508=»1939NLJ 96 = 

Somayya. J ) ARUNACKALAM CheTIIAR n Saba AJE 1939 Nag 103 

RATNAM CHETTIAR I L R <1939) Mad 585- Ss 34 and 28 (7 )— Effect of 

1939 M W N 367=49 LW 516= The effect of ihe Provincial Insolvency Act is that the 
AIR 1939 Rlad S72= (1939) 1 M JjJ 889 insolvent asfion the date of the petition iscivilly dead 

— ^ 28 (2 ) — Vesting tn Receiver — Ownership ol and cannot alter the petition enter into any transaction 

property in re'pect of his properly which will bind the Official 

Where a person is adjudged insolvent and his property Re etter or bis creditors Any person dealing with the 
becomes vested in the Official Receiver under S 28, insolvent after that dale does so at his peril The clear 
legally Ihe receiver and not Ihe insolvent is the owner of enactment that an order of adjudication shall relate 
the property (Bhiete,J) RAM Rattan » FaZaL back to, and take effect from, the date of the presents- 

HaQ 41PLR 816 = A I B 1939Lab *** » >-o - 

■ -Sa 28 (2; and 2 (d ) — IVhat properties 
Official Receiver 

S 28 (2) read with S 2 (<0 of the Provincial 

vency Act makes it clear that all the property ol an OMICIaL RECEIVER 184 I C 330=12BL 206 = 
insolvent whether within or wnhout British India ve»ts A IB 1939 Lah 384 (P B ) 

In the Official Receiver ( D R Worm in) OFFICIAL Ss 35 and 37 — Ordtr of annulment— Caution 

Receiver, Ajmer v Alla Rakha Yusuf to be observed 

1939 AMLJ 73 Orders of annulment should be very carefully worded 
S 28 H)-r,ni,.n fnnUi In •• tt°\< « ,le *?”'[. *”" ul t proceeding, 

India Act, S 31(2)0 )-*nl,,trnmd.nd,r I, accessary to mala provision for -hat is lo kvppen .0 

If.ncployccof.bitmp-rial Bank of tnd.anho.s ,he “ > u WMtor a Conn cboold to™, ch.rj atoM 
entitled to a pension onder the Pen-, on Fond Role, and """“'"S ■"«. | 'enc, p,oe,ed,nis wb„e P"; 

Regulations framed under S. 31 f2) (1) ol the Imperial ?«' Tc!S, cV and ai A RommvoWwS 
Rank of India Act ts ad,od,eaied insolvent .fa, l„. < : !£ '• C ' a ' 

retirement hi, pension as soon as it beeon e, payable ai **““»»»> UMUIMUI. j 46S 

' —Scope — Bogus character of petitioning 

— Application to I t assist adiudscation on 
faint am jollity— Burden of proof 

moneys so coming to hand {Derbyshire C f and | An order of adjudication cannot J* annulled on an 
Naum Ah, J) IMPERIAL BANK 
Society Ltd v Santosh Kumar Vi 

4t *.. . 

S 28 (6)—Seeured creditor — A 

insolvent to secured creditor, after 

Validity cation w » — 

rhough an order of adjudication does not affect the mereij 
rights of the secured creditor over the properly secured P«'t«>n 

yet a sale by the insolvent to a secured creditor of the the Coe .... . , 

i t . * S 35 on the eround that the order ought not to have 

, ■ 3 been made ( A unit Raman /) CHINA JOGAVV A 9 

a , SATYANARAVANA 60 L W 821 = 

. . 1939 MWN 1203-^(1939)2 ML J 753. 

■ ' S 35 — Scope — Fjt parte order of adjuditatson 

■ ■ paired on last Saturday being clearance day — Propriety 

i “ ■ 1 of — Liability to be set aside 

* «" " ‘ ' Under S 35 of the Provincial Insolvency Act, the 

■ ■ ■ ' i appellate Court is competent to consider the propriety of 

" 1 . 1 I ■ an ex parte order of adjudication An er parte order of 

1 ’ S3 29 and 37 — Attachment ol deb* or’s property adjudication made on Ihe la't Saturday which n a 

- c 1 • J J * • * proper day and is therefore liable 

*al Judicial work is presumed 
• a clearance day (R avtand and 

■ t DaYAL BaBU l AL V I AKHU 

’at IT 768 - 1939 P W N 699. 
•next of odiudiiatton — fnterpreta 

3 30 — Non publication in the gautte—lf effects I lion of order — Absence of an appointee andvesting— 

Validity of adjudication a"d subtefuent pr J ** * * " 

Neither the validity of the order of adj 
of the proceedings subsequent thereto c « ■ 

publication of the notice of the order of : ■ ■ 
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FROV INSOL ACT (1620) S 37- 
be distributed among'! the scheduled creditors’ and 
there was neither a vesting order nor the appointment 
of an appointee, the order only means that the Court is 
annulling an insolvency, but ts providing that there 
shall be no reverter of the properly vested in the Recei 
ver tinder the receiving order to the debtors, but that 
the property is to be sold and the procteds distributed 
among't the creditors. If there was bslande it would 
go to tire insolvents (Stent, C.l and C/arte, J ) 
MeghaJi 1. V. D BHaKE 183 I C 316 = 

12 EK 51-1939 NLJ 18b= 
AIR 1939 Nag 203 
' Si. S7 and 43 — Annulment ol adjudication — 
Power ot receiver to sell mstlvent’s property See 
TROViMriAL Insolvency act. bs 43 amt 37. 

I L R (1939) Lab 275. 
- — Ss 37 and 43 —Sale by Official Rtcetttr of tn 

iolven’’i property approved by Court — Annulment of 
adjudication prior to actual execution of tale deed — 
Sale, if valid — Annulment if could he used in faieur of 
tetie/tent 


acts left incomplete on 'he date ol the annulment and 


FEOvriNSOL. ACT (1920), S. 41 

Receiver, Fekozepure Dt 

I.LR (1939) Lab 429 = 41 PLR 78 = 
A I.R. 1939 Lah. 183. 
■ 5 41 —Second application for discharge — Com- 

petency*- Right la absolute asscharge. 

hen an insolvent applies for discharge within the 
period specified in the order of adjudication and his 
application is refu ed, he s not precluded from making 
a further application tor discharge and so remain undis* 
charged for life A person was adjidged insolvent on 
27 — II — 1927 and was allowed one year’s time in which 
to apply for discharge In 1928 he applied for extension 
ol lime. An inquiry was ordered to be held in the 
matter which disclosed that during a period of nearly 
eight years of insolvency, the creditors had succeeded in 
recovering only five pies in ihe rupee. On 4 — 1 — 1936, 
he was granted a discharge on condition of his paying 
Ks 1,000 to the creditors within two years This the 
insolvtn’ failed to do On 26 — 4 — 1938, he applied for 
an absolute order of di'charge 
Held that whatever be the facts, the insolvent ought 


An order of discharge is not invalidated in con«e* 


AIR 1939 Ondh 55 

3.41 ~ Absolute refusal to grant dt charge — If 

justified. 

An absolute refusal to grant an order of discharge is 
not justified by b 41 of ihe Provincial Insolvency Act. 
(Ziaul Hasan and Hamilton, J/) liAORt NATH v. 
RAM CHAN |>R A. 14 Luck 412=179 10.1001-’ 

11 E O. 219 =• 1939 O A 231-1939 OLE 110 = 
1939 OWN 193 - A I R 1939 Oudh 129. 
——3 41 — Conditional discharge — Order tha • future 
tamings ikiutd be dep ai ted in Court — Propriety. 

In the absence of evidence to show that since his 
insolvency me insolvent has, o 
income or has acquired or is Islet 
perty a conditional discharge 
deposit all his subsequent rarnin 
property in Court is not good, 
the whole of a man’s earnings s 
and after acquiied property In 
which ought not to be made l - • 

very motive which moves a man to attempt to obtain 
inromeor to acquire properly- It has the effect that he 

■ • • , ■ DUL 


: ■■ • • 71= 1 

■ . 58 

— Sg 41 asd 42 —Order sutf ending discharge 

until debts are fully paid — Legality 

An order suspending an Insolvent's discharge until 
such lime as his scheduled debts are fully paid. Is illegal. 
The Court must grant an absolute order of discharge, if 
the Insolvent pays 8 annas in the rupee and is not guilty 
of the misconduct specified In S. 42 of the Provincial 
Insolvency Act. (Stemf,/.) Fleming*-. Official 


1939 N.L.J. 96= A 1R. 1939 Nag 103. 

S 41 (2) (e)— Construction- Order of discharge 

—Con htion that creditors may mater due 1/ in time, 
until they become irreeoieiabl. — Validity of. 

b 41 (2) (e) of the Provincial Insolvency Act does 
not justify the Insolvency Couit in passing an order dis- 
charging the insolvent but at the same time leaving him 
liahle to debts incurred before insolvency. Thar would 
defeat the object of ihe adjudication in insolvency which 
■s to free the debtor from the claims of his existing cre- 
ditors, which are to besati-fied out of the property of the 
debtor which the Court takes pos'ession of and drstri- 


Ss 41 (2) (cl and 42 ( 1 ) — Discharge — Suipe*- 

Ston of order for 18 months — h/feet of — Matters to be 
looted into before an absolute order for discharge SS 
made. 

The only conditions that can be imposed tnderb. 41 
(2) (r) of the Provincial Insolvency Act are eoodi'ions 
with re-pect to any earnings 01 income which may after- 
wards become due to the nrolrent or wilb re-pect to his 
after-acquired property. It Is net possible to impose a 
condition that the insolvent shall pay any specified pro- 
portion of his debts. Where an in*olveni*s debts exceed- 
ed Rs 18 000 and his total assets realised were a little 
above Rs 50 the Court was obliged under S. 42(1) to 
refuse an absolute order of discharge, unless the tnso 
vent satisfied the Court that the fact that the 
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PEOV INSOL ACT (1920), 8 42 
were not of a value equal to 8 annas in the rupee on the 
amount of bis unsecured liabilities had arisen from 
Circumstances for which he could not justly be held 
responsible The operation of an order of discharge 
can only be suspended after the order has come into 
existence ( Burn and Stodart JJ ) SEETH ARAMAPPA 
V RAMAPPA 1939 MWN 975=» 50 L W 632 = 
AIR 1939 Mad 890 =(1939) 2 M L J 555 

— S 42 — Application lor discharge by insolvent 

legal prat 
parties— 
from pra 
Accord . 
licence of 

only till hi u 

An Insolvency Court has no jurisdiction to impose a 
penally on the insolvent in the shape of suspension from 
practice The suspension is the result of the Rules 
framed by the High Court and the scope of the Rules 
cannot be extended either by the agreement of the parties 
or by the order of the Insolvency Court On ihe b**is 
of a statement by the insolvent that be was prepared to 
deposit with the Official Receiver Rs 20 per mensem nil 
his creditors got 8 annas in a rupee and that in defau t 
of any payment he should be disallowed to practise as an 
advocate which was agreed to by the creditors and the 
Official Receiver, the Court passed an order of condi 
tional discharge for six years suhject to the condition 
that the insolvent should deposit Rs 20 every month and 
also ordered that in default of payment, he should be 
liable to suspension from practice as provided by the 
Rules of the High Court According to the insolvent 
his proved debts amounted to Rs 181 8 0 
Held that the order was not in accordance with law 
and was one which was not fair to the parlies The 
Court was dealing not with an appliration under S 38 
but with the insolvent’s application for discharge and 
for that purpose the Court was bound to consider the 


PROV INSOL ACT (1920), S. 44 
In view of the wide powere conferred upon the Court 
by S 42 the Court has power generally to review any 
questionable transactions covered by that section which 
are in any way relevant to the insolvency even if such 
transactions could not be expressly avoided under Ss 53 
and 54 of the Act ( Edgley J) ABDUL bATTARi' 
Dinajpur Trading and Banking Co Ltd 

AIR 1939 Cal 490 
^ S^42(l)(f ) — Transfers prior to insolvency — 

"ourts to examine the 
or after insolvency 
the insolvent prior to 
of S 42 (11 («). But 
egarding the alleged 
fraudulent transfers upon which the order of discharge 
can be refused and the Judge should not take into con- 
sideration conduct which could not have had anything 
to do with the bankruptcy either in producing it or 
affecting it in any way afrer its commencement Where 
however the transfers effected by the insolvent have 
considerable effect upon the insolvency, then an order 
refusing discharge can be based on such transfers al 
though they mi b ht have been effected long before the 
application for insolvency {.Edgley /) ABDUL 
Sattar v Dinajpur Trading and banking Co , 
Ltd AIR 1939 Cal 490 

S 43— Annulment if autoraa ic after lapse of 

time fixed See PROVINCIAL INSOLVENCY ACT, SS 27 
AND 43— APPLICATION FOR DISCHARGE 

1939 NLJ 86 

S 43— Annulment— If can be used in favour of 

msotvent See PROVINCIAL INSOLVENCY ACT, Ss 37 
AND 43— SAI E BV OFFICIAL RECEIVER 

1939 A W R f 0 0 ) 17= 1939 O W.N 32 

Ss 43 and 37 —Annulment of admdtcatson— 

Power of Receiver to sell insolvents’ property 

After the annulment of adjudication under S 43 of 


Provincial Insolvency Act is generally understood to 
mean the amount actually in existence available for 
division among the creditors and it does not include 
future assets {Si mp /) FLEMING v OFFICIAL 
RECEIVER, FEROZEPORE DT 

tt t> rio<ntT«i> 499=41 PT»R 78 = 


» 

Ramp Sawana Ram 184 I C 472 = 

12 EL 229(2) = A IE 1939 Lah. 300 
Ss 44 f2) and 28 — Effect of order of discharge 
—Creditors' remedy 

Under S 44 (2) of the Provincial Insolvency Act, the 


him, the onus of proving fraud In respect of tho«e 
transactions Is on the creditors {Edgley /) ABDUL 
SaTTAKp DINAJPUR TRADING AND BANKING ’O 
LTD ALE 1939 Cal 490 

— ■ 8 42 (1) Transactions not avadable under , 

Ss S3 and 54 — Power of Court to renew I 


of discharge does not terminate the proceed ngs, the 
creditors are precluded by S 28 (2) from enforcing their 
remedy In anj other Court or >n any o her manner except 
In the Insolvency Court and In the manner prov rfed by 
that Art (Hi yogs. /) BlHSAM CHandp KiSaN 
Lal, LLE (1039) Nag 478-182IC 214- 
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TROV. INS OIi. ACT (1920) S. 61. 

11RJJ. 608- 1939 NIi J 96= 
AI.R 1939 Nag 103 

■ S. 51 — Scope— Attaching decree holder— bale trt 

execution after admission of snsolxcncy petition — Right 
to retain costs out of moneys realised by execution 
sole— Other dreree holders-— Post Urn of. 

Where moneys are reah-ed in the course of an exe 
cation sale of the insolvent’' property after the date of 
the admit-ion of a petition for insolvency, even an atta 
chi eg decree holder is not entitled to retain the i osts ont 
of the moneys realised by him in such execution and 
derive the benefit of the execution as against the Official 
Receiver. No distinction can be nude between an 
attaching creditor and other decree-holders so far as 
S. 51 of the Provincial Insolvency Act is concerned. 
{Abdur Rahman, J ' " — - 

Receiver, N'ello . ■■ • . 

18310 441= . ... 

49 L. .« • • • 

" - S 51 (3)— Applicability— Mart gate suit — Final 
decree and order for tale — Subsequent insolvency of 
mortgagor — Sale in execution — Official Receiver not 
brought on record — Bona fide purchaser — If protected — 
Title of execution purchaser as a gat nit receiver and 
vendee from him. 

S. 5l (3) of the Provincial Insolvency Act does not 
apply to a purchase in execution after adjudication 
which vests the properly in the Official Receiver. Where 
subsequent to ihe final decree and order for sale in a 
mortgage suit the mortgagor is adjudicated insolvent 
but owing to ignorance of the insolvency the ■ 
Receiver w not brought on the record in executic 
the property is purchased at the execution sail 
bona fide purchaser, the purchaser does not get 
title to the property as against the Official Recetv 
purchaser from the Utter subsequent to the sale u<. 
cut ion It makes no difference that the decree is a 
mortgage decree and not a money decree. The fact ! 
that the execution purchaser buys the property in good 
faith and without knowledge of the in'olvency cannot 
protect his purchase under S. 51 •»« 

has reference to a stage prior 
(, Wadsworth . J~) ANNAMALAI 
MAN AN CHETT1AR. 

’ 1939 M.WN. 44 5= AT. 


PEOV. INSOL. ACT (1920). S. 53. 

(Bhute, /.) JAGANNATH ACGARWAL v SPECIAL 
Official Receiver. 41 P L R. 706 

Sg 53 and 54 — Applicability — Fraudulent 

transferor preference— Mortgage to creditor executed 
under threat of legal proceedings — If voidable as frau- 
dulent preference. 

Where the debtor executes a mortgage in favour of a 
creditor as a result of pressure which the mortgagee who 
is a bona fide creditor of the insolvent brings to bear 
upon him, there is no case of fraudulent preference So 
long as there is a threat of legal proceedings to avoid 
which the debtor makes ihe alienation and so long as 
his dominant motive is not to fraudulently prefer a par- 
ticular creditor the validity of Ihe alienation cannot be 
challenged under Ss 53 and 54 cf the Provincial Insol- 
■ xistence of the debt i* 

) Krishnan chet- 
50 L W. 771. 

- cnee of — Last remain- 

ing progeny ammUiu Uy insoiuut 

For a man practically in a state of insolvency to 
alienate his last remaining property and that only an 
expectancy to a relative for a sum only part of which 
was paid would indicate that there was bad faith and 
the transaction must be «et aside under S. 53 of the 
Provincial Insolvency Act. (Slemp, J.) OFFICIAL 
Receiver, Safgodha v . Sultan. 184 1 0 463= 
12 RL 224 = 41 PXB. 190= AI.R. 1939 Lah 322 
, S 63— Burdin of proof. 

| Under S. 53 of the Provincial Insolvency Act. the 


r r * • 

S 53 — Decision setting aside transfer — Res 

judicata— Unprot ed consideration for transfer — If can 
be prosed as unsecured debt. 

A decision of an Insolvency Court, setting aside Insol- 


B 62 — Costs of execution — Charge — Some only'' 

of properties sold by Receiver— Creditor’ i right to entire '■ 

Under S. 52 of the Provincial Insolvency Act. a I 
creditor is entitled to the costs o 
costs of the execution, and he has 
said amount on the property relea 
Court to the receiver. If the 
portion of such property or only 

items of such property, the whole of the sale proceeds or 


■ B.53 — Fraudulent transfer — Cash consideration 

advanced — ff can be prosed at debt. 

Cash items of consideration in trasfers set aride by 

.c-» — • -* ; J — -{the time of execution 

■ allowed to be pioved 

.• . ■ ?d for the purpose of 

•,/) JlAlCHANDF. 
.» ■ VIE. 1939 lab 145. 

- Ss. 53 asd 54 — F raudulent transfer — Prefer - 


— 8 62 — Judgment debtor adjudged insolvent after debtor in making the transfer intended to defeat the 

sate and before its confirmation — Sole confirmed before claim', and the transferee bad knowledge of such 
receipt of order staying tts confirmation— Decree-holder' t Intention, if the only purpose of the latter is to secure 
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.go 

appeal 
-S£ 

an Insolv _ „„„ ^ vp 

Act, S s 4 S3 and 54 1939 AWE(SC] 316. 

S 63 —Scope — Objection to transfer under S 6-t, 
C, P Codt~ftIat>itaina > >iltt) 

It is doubtful whether an objection to a transfer 
based upon S 64 C, P Code, is properly wit 


"<J*» “UamlU t—^cope — Additional Pecetver for 
special Ourfiott — Po . ■** 
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PROV INSOL ACT (1920). S 76. 

In *"- »" — • r — *:~L 636= 

. _ . 1 Lah S9 

■ at alleged 


delegated to him under S 80 (A), Provincial In'olvency 
Act) the receiver has to decide whether the alleged debt 
was actually due and if so, whether the whole or a part 
of it was unsecured When after an inquiry into these 


sconce! veu, or the order passed by him ultra vires 
1 appeal against the receuer’s order lies to the 
strict Judge under S 68 at the instance of the credi 
who is an aggrieved person {Tek Ckand, J ) RAM 
j Rattan v Lala Dina Nath 

• ■ .ah 460 

cetver — 
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ie right 
et aside 
Recei 

ver (Tek Chand, J) KUNDA SlNGH v OFFICIAL 
RECEIVER AIR 1939 Lah 499 

— S 59— Suit by insolvc 

belongs, to him, having been s 
father— Power of Official Recet> 

Punjab Custom (power to < 


1 Wl“ I 

1939 MWN 130 = 49 LW 23 = 
AIR 1939 Mad 374 = (1939) 1 M Ti T *8 I 


S 60 (2) — ScoP' — Sale t 

— Insolvent Secerning memier of 

adftidieation — Fffect — Punjab Alienation of L J ‘ 

S 16 

S 60 (2) is intended to supplement S 2 
protect the interest of the insolvent by K aving tl 
tion of enactments prohibiting the execution of 
or orders agans«t the immovable property of 
vent even after the property has vested in the receiver 
and must therefore be held to apply to’aleof insolvent’s 
property by the receiver Such a 'ale being made in 
enforcement of an order of adjudication S J6 Punjab 
Alienation of Land Act, which applies to eaerntion of 
decrees or orders of Court against land belon" "" •» 

member of a notified agricultural tribe applies 
by the receiver of the land belonging to an 
who is a member of such tribe In consid 
application of S \h to such a sale, the stat 
insolvent at the time of the sale of the property has to 
be taken into consideration because there is no reason , 


Ss 75 and 70 —Appe il—Lt mi tat ion — Starting 

point — Complaint to Magistrate 

A Court has to record a finding and make a complaint 
under S 70 of the Provincial Insolvency Act ft 1“ only 
against the combined effect of the mder that the person 


S 75 — Construction and scope— Order of Dis- 
trict Judge in appeal from order of Subordinate Judge 
J r p ” - J c ’ ^ nitty — Second appeal to High 


strict Judge on appeal from 
ordinate Judge under 8s 53 
• nsolveney Act are final and 

1 appeal to the High Court 

. 75 of the Act, which deals 

not prohibit temporary alienation of land Hence it is | with decisions _ of the District Court on ap^/rom 

irt in such 
r ter* made 
I t * cover 
ima'ayan, 
CtlEKAK 
1258 

s 6 6(2) oMhe Provincial Insolvent Act does not j S 7S \-Order of District Judge-Second appeal, 

r-K-ir.. 75 the order of the District fudge on appeal 

a . , .... 'o second appeal Is therefore competent 

1 v .. .. 1 Kirpa Ram r Sawana Ram 

c ' 184 10 472“ 22 R L 229(2)- 

AI.R 1939 Lah 300. 
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PEOV.INSOIi. ACT (1920). S 75 

S. 75 — Order pissed ttt first snstajics by rtectver 

—Ret mm. 

Where the order was passed in the first instance by 
the Receiver and not by a Court subordinate 10 the 
District Judge, revision under b. 75. Provincial Insol 
vency Act, does not lie. The revision honevei'may be 
treated as having been made under S 115, C i\ Code, 
read with S. 5, insolvency Act. (7Vt Chand,/) Kam 
Rattan v. Lala dina Nath. 41P.LR 881 = 
AU 1929 Lab 460 
1 "S 75 — Revision — Finding of fact—t tndtng at 
to absence of fraudulent intention. 

A finding o( the District Judge that there was no 
fraudulent intention in respect of a deed of transfer, is a 
finding of fact, and Is not, therefore, open to revision. 
iSiemp, J.) KUNOAN LAL V MANSA RAM KaLSI 

41PLB 655. 

— — — S 75 — Second appeal— Competency. 

It U doubtful whether second - * *--■ 

insolvency cases where no quest 
Provincial Insolvency Act, has «■ * ■ 

j ,) ram Rattan v. Fazal l ■ • ,* - * . 

■ 1 ”3- 75 — Subordinate Court of hr it or Second 

Clan inverted with insolvency tunidictton—If subordi- 
nate to District Court. 

A Subordinate Court whether of the First 
Class is a Subordinate Court to a District Cot 
the meaning of S. 3 in relation to the investm 
powers by the Local Government ; and su 

though exerases concurrent jurisdiction with tt: - 

Coart does not cease to be subordinate tor the purposes 
of appieal under b. 75 which the High Coo it has no 
jurisdiction to entertain (Davit, J C. and Weston, J.) 
Moolomalv lal Singh. ILR (1939) Kar. 527“ 
18310 757“ 12 R S 80 = A.IR. 1939 Sind 221. 

s 75 (2j and (3;— Appeal— 'Aggrieved" mean 

mg of — Person likely to be affcited—Kigbt of appeal — 
Alienee ef leave of Insolvency Court— Effect. 

One B had <7 and K as partners in a certain contract. 
G and K filed separate suits at different places for sente 
meut of partnership accounts against B and obtained 
decrees. Pending these suits B was adjudicated insolvent 
and an unsecured creditor appli 
Court under S, 4 for determinatio 
which had been recovered from tb 
paid solely to K or not. To this ,« 
a party. The trial Court held in favo 
this order an appeal was filed in the 
in that appeal 6 was not made a party 
that he should be made a party w 
against this order C appealed under S. 75. 

Hell , that, even if Cl (2) to S. 75, applied, the 
appeal * as prtmatuie as tt « as possible 
Court might dismiss the appeal, id , decide - 
in favour of C and if it did not, then alor 
become an aggrieved party. With regar 
even if it was applicable no leave of the C 


S 75 (2 ) — Order refusing discharge— Appeal- 

Failure to substitute heirs of deceased creditor— Cons • 


lime of the bearing of the application for discharge. 
Where during the course of discharge proceedings started 
by the insolvent, a creditor who is parly to such proceed. 


PKOV. S. 0. C. ACT (1887), S. 25. 
ings dies, the criterion which should be adopted for decid 
mg whether the heirs of such creditor should be substitut- 
ed is to ascertain whether or not the interest of such heirs 
would be adversely affected by their non substitution. 
\\ here a creditor only proved bis debt but did not take 
part in the insolvency proceedings nor did he put in an 
appearance m course of proceedings in connexion with 
the application for insolvent's discharge, and the order 
of discharge having been refused the insolvent filed an 
appeal during the pendency of which the creditor died 
and his heirs were not brought on record 
Held, that the non substitution of the heirs did not 
adversely affect their interests and hence failure to sub- 
stitute them in appeal did not lender the appeal incom- 
petent. ( Edgley, J ) Abdul Sait«r v. Dinajpur 
Trading and Hanking Co., Ltd. 

A IB 1939 Cal 490. 

S 75 (3)— Refusal to grant have to appeal — 

* “ TERS PATENT (MADRAS), 

V 202 =1939 M W N 731. 

.I* . ■ ■ .CAUSE COURTS ACT 

S , — Difference between old and 

vvnue ine uiu Au gave to the Smalt Cause Court 
jurisdiction only in certain specified matter., the present 
Act proceeds upon another basts, excUding from the 
* • r « c « ~ ~n - 


— S 17 — F umtshtng of security— Purpose. 

Under b.t7 of the Provincial Small Cau*-e Courts Act, 
the purpose for which security has to be furnished is to 
ensure the performance of the ex parte decree in case 
that decree is not set aside It is not the intention of 
the Legislature that the security to be furnished is for 
the performance of the ultimate decree that might be 
passed in the event of the ex parte decree being set astde. 
{Edgley, J.) PUL1N CHANDRA CHATIOPADH AYA V. 
Khetra Mohan Chose. 70CLJ.4- 

AIR 1939 Cal 748. 
S. 17— (as amended by Act IX ot 1935}— 

' compliance with — Test 

of S. 17 of Provincial 
s amended in 19t5. are 
ambent upon an applicant 


the section a too narrow Interpretation. Provided tbe 
application is made and the security is furnished within 


•stiff’s 

• .1, the 

defendant denies the title of the plaintiff but does not 
deny the execution of the rent deed, S 23 does not 
hi* landlord. 
■ THU RAW e. 
Pesh 63- 
39 Pesh. 14. 

— *3 25— Finding of fact— Finality— Limits 

In a revision application against a bmall Cause Court 
decision, the finding! of fact are to be accepted, nnj 
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PEOV SCO ACT (1887), S 25 
t hev are perverse or unreasonable and it h»s nten ho 


Count Court to decide pita of want of jurisdiction 

It a Small Cause Court /ails to decide a plea of 
want of local jurisdiction raised before it, and it does 
not appear from tbe record that the plea was aban 
dotted at any stage its decree is liable to be set aside in 
revision (Ehtde J } KiSHAN CHAND JA1SH1 Ram 
v Haji Mahomed SaDiq & Sons 41 flb 543 
-S 25 —Powers under — Extra tt of — C onsidt ra- 
tion 

In an application under fa 25 of the Provincial Small 
Cause Courts Act no High Court -—*■<* *-•-** *- 

or can possibly undertake tbe dutii 
appeal from decision of a Judge o 
Causes While the High Couit h 
fere even upon a point of fact it behoves it 10 exercise , 
tbe power simply and solely for the purpose of preventing 
miscarriage of justice or gross illegalities. The powers 
conferred by the section are purely di cretionary The 


l ““ 1939 0 A* 252 = 1939 OLE 112 = 
|[1939 OWN 203= A I.R 1939 Ou dh 141 
‘ — S 26 — Power under— Interference — When call 

tifor — Practice (Nagpur Nigh Court) 


— S 27 — Small cause tried on regular side— 

Appeal 

Where a small cau«e has been tried by a Judge who 
exercises Small Cause Court’s powers on the regular 
side, no appeal lies against his der « «- < i r I 

and Mir Ahmad , J ) NATH • 

CHAND 1811 C 2 . ' . 

I . 

S3 27 and 16— Suit of sr 

before Munsif with no small eat , 
by successor itifh such powers — A 
Where a Suit of a small cause 
Court of a Munsif whose presid 
had no Small Cause Court power 
cessor having such powers up to • 

suit, tbe decree is not appealable 
actually tried in the ordinary J 
Satyendra Nath * Narendi ■■ ■ 

43 C V/ N 94? | 


C C AOT (1887), Sch ir, Art 41. 
c ’ * ‘he Bombay Amendment Act of 
goes to the root of the case 
merely incidental or concerned 
{substantial iS'ne’ means an 


I A 1 A Iouj aiOiu fw 

Art 8 — * House ' — If includes shop 

A shop is a house 'within the meaning of Art 8. 
Hence a suit for rent of a shop Is triable as a small 
cause (Almond JC and Mir Ahmad, J) NATHU 
Ramp Uttam Chand 381 ID 243 « 

11 B Pesh 68 = A IE 1939 Pefib 14 

r 1 ” 1 ed in suit excepted 

tall Cause Court— 
See C P CODE, 
. : (1939) 1 Cal 233 

■ " Sch II Art 31 — Power lo create charge on 

immovable property — Dtcree — Construction 

By Nth II, Art 11 appended to he Provincial Small 
Cause Courts Act tbe Small Cause Court is precluded 
enforce a charge and it has no 
. o S 7, C P Code, to attach 
issue injunctions or to appoint 
itxuver oi iminuvauie property So it could not have 
been contemplated to confer power on that Court to 
pass a decree charging immovable property Where a 
decree direcis that a defendant shall not alienate 
certain property nil the satisfaction of the particular 
J •*■ has to be understood as creating a charge on 
property As that Court has no power to 
charge the decree so far as it seeks to 
aige must be regarded as void and mope 
Vi yogi /) GanCA PRASAD v RATAN 
CKANO 182 I C 102=11 BN 506- 

1939 NLJ 121-AIR 1939 Nag 118 

-Sch H, Art 34 — 'Suit on policy of insurance* 

— Meaning of 

A suit on a policy of Insurance means a suit arising 


etc ia, tuai me suit was on a poucy at insurance anu 
e was not cognizable by a Court of Small 
(Siemp, J) PUNJAB MUTUAL LIFE INSU 
Co v Gopal Singh rhatja 
183 1 C 843=12 BL 144 = 41 PLE 551 = 
A IE 1939 Lah 220 


— If excluded 

There is nothing in Scb II which excludes from the 
iuttedictton of the Court of Small Causes a suit by a 
Municipality lo recover municipal taxes due to them 
(Dot is JC and Mehta J ) LARKANA Munici- 
pality v GokaLDAS ILK (1939) Har 134 = 
179 IO 927-11 R 8 166 -A LB 1939 Sind S5 

■ 1 as amended by Bombay Act VI of 1930;, 

Sch H Art 4 —Substantial issue— Meaning of 
A "substantial Issue" within the meenlng of Sch II 
Art 4 of the Provincial Small Cause Courts Ac*, as 


l - ■ - Sch II, Art 41 — Applicability— Suit f r eon 
tributton by one against the ether sharers in a decree— 
Costs paid by that person in respect of slatm proceed 
mgs 

W here one of tbe several sharers In a decree had to 
pay the whole cost in respect of the claim proceedings 
in the execution of the decree and he sues bis other co 
sharers for contribution in a Court of Small Causes 
Art 41 of Sch It to the Provincial Small Cause Court* 
Act applies to such a suit and as such It could not be 
entertained in that Court In such a Case the position 
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PEOV. S. O C. ACT (1887), Sch II, Art. 41. 
of the patties as * J — *■**■• ' * ' 

cannot be divorce- 
which resulted in ■ 

NATH V. SURAJM^ , ' n ' 

1938 N.L J. 457 = ALE 1939 Nag 64. 

Sch II, Art 41 — Co sharer tenant setting aside 

rent tale by deposit under S t 174, B T, Act — Suit by 
Aim against other co sharers for their proportionate 
share — If one for contribution, 

A soil by a co-sharer tenant, who has set aside a rent 
safe by making a depo«it under S. 174 of the B. T. Act. 
for recovery from the other co-sharer tenants sums of 
money proportionate to their shares, is not a suit for re- 
imbursement bat one for contribution falling under Art. 
41, Sch II of the Provincial Small Cause Courts Act 
(Mitter, J.) RaNJ tN KUMAR v, BASANTA KUMAR. 

43 C W.N. 99. 

Bch II, Art. 41 — Suit for contribution — Co 
that er paying dues under certificate for period prior to 
All becoming co-sharer — Suit by him against others for 
their share — Jurisdiction of Small Cause Court. 

The plaintiffs who were co-sharers with defendants in 


] PUNJAB ACTS. 

— ■ . . ■■ •'—Carts* r— i 

I ot numuei renueis a warrant hw£sci-»- 
prosecution is not entitled to the j - - i — 
S. 6 of the Gambling Act, the ticce- c r 
the prosecution. (Niyogi, /) ri-T ~. ~ 
HAD trer 

S. 6 — No credible mftrwix.3*—! 

Magi st rate — ll’arra nt— Legality — *-=**— , 
J 6, tf can be raised token tiirmri. . 

Where there was no credible gt-- — .. — ; 
quiry wa- made for the purpose rf s— — — 
a house was used as a comma- p „ 
warrant is issued by the Ms p« — — S __ 

legal and hence S. 6 of tbs Pcbhr 

not be invoked to rai'e a t r a ■■ — 

accused in such a case (Niyrg- ' Vj- 
PRALH4D. * '~~-- 


■t the house. 


■Instruments c' 


Held , that in paying the amount due from the defen- 
dants under the certificates, the plaintiffs were merely 
paymg a liability common to themselves and the defen- 
dants and that their suit was, therefore, one for contri- 
bution and not for reimbursement and as such was ex- 
empted from the jurisdiction of a Small Cause Court 
under Art. 41, Sch. I' ~ — 

Courts Act ( Edgley 
V. IS HAN CHANDRA 

PUBBIQ QAMBL1 

amended by C F All m *-«. u, w- * u»«* ^ 


HAD 

■ 3 10 — Search under _T~ . 

of one of the gamblers— 

Where the warrant wasp 
be open to the Magistral t: -sri! 
lets arrested at the time t# ^ 


-iippinatr.— 


i ng or betting and 'common gaming house’ incluoes in 
the case of gaming on the occurrence of rain or other 
natural event any enclosure, space, etc., in which such 
gaming takes place. Betting on the number of carts 
that would enter the cotton market on a particular day 
cannot possibly come under Cl. (1) (el). The word 
'natural' seems to have been deliberately used in juxta- 
position to the word 'rain* in order to make it clear that 
a reference is intended to an event dependent on natural 
and not on human causes S. 13 of the Act also cannot 
apply, for it provides only for the arrest of any person 
found playing for money or oth 
cards, dice, counters or other 
used in playing any game 
skill (Pollock. J.) EMPERO ■ ■ ■ 

*. \ : 

S 3 — Satta gambling — <• am mtumveni or 

prosecution to be proved. 

In the case of an offence under S. 3 of the Public 
Gambling Act. for keeping a shop as a gaming hou«e 
for satta gambling. It Is incumbent fori the prosecution 
under the law to prove by definite evidence the commo- 
dity m respect of which the alleged satta gambling was 
going on Mere vague and general statement by prose- 
cution witnesses ‘ ‘ *■* * 

nothing in law. ■ 

PEROR 


Money used in fr ._ 
gaming Such mo-e» j ‘ ' r • 
and seized by the pC-, ^ " ■ 
Gambling Act cccli ,v 

EMPEROR v ButJp^-* ■” 
PUBLIC POLICT— i - 

, Civil and Criminal 
Decree of Civil Cot- -~" 
cnmmaf acts an* '• 

offences— If can 


of a public oUri* 
period not ex tt'- ’ ■ 

pomto.or.b.rr^ 

period is " - - 

- . , 

Power Co. Lr- , *• 


„ <r -oart. Hence 
~ -i the appeal 


> Lah 678. 
-Certificate 


/ 
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PUNJAB ACTS 

Courts Act (VI of 1918) 

Court of Wards Act ill of 1903) 

Custom ( Power to contest; Act (II of 1920) 
Debtors 'Protection Act (II of 1936) 

Excise Act (I of 1914) 

Land Revenue Act (XVII o£ 1887) 

Laws Act (iV of 1872) 

Minor Canals Act 
Municipal Act (III of 1911) 

Pre-emption (Act (I of 1913) 

Eegulation of AccountB Act (I of 1930) 

Belief of Indebtedness Act (VII of 1934) 

Sikh Gumdwaras Act VIII of 1925) 

Small Towns Act (II of 1922; 

Subordinate Service Punishment and Appeal 
Buies (1930) 

Tenancy Act (XXVI of 1887) 

Village Panchayat Act (HI of 1922) 

PUNJAB ALIENATION OF LAND ACT (XIII 
OF 1900,. S 3— Uenaai r 

favour of an agricultural— • 

tunu—Kukts of ostensibh 
challenged by tender or hli I 

Although a sale by an agriculturist m favour of an 
agriculturist is benami and is really for the benefit of a 
non argiculcurist who furnished the consideration, the 
law would only recogni e ihe sale in favour of the osten 
sible owner, who is entitled to hold the property, and not 
the benamtdar who under Ihe Act roujd not get ji by 
sale The ostensible owner is entitled at all times to 
hold tbe property against ihe benamtdar and can raise 
the defence agai ist«uch benamtdar that the transaction 
being one Intended to defeat the Act was against 
public policy and so void Neither the vendor nor bis 
reversioners have any loeus standi 10 challenge it 
{If am Lot l, J ) MAM RaJ v MAQSUDAN LaL 

41 PLB 704 

— ‘S3 3 and 19— Sanction by Deputy Commit 

Stoner — Devi turn — powers of Financial Commissioner 
An order of the Depuiy Commt'sioner granting sane 
tion to a sale under i> 3 of the Punjab Land Aliena 
tton Act is not final and can be revoked by the Finan 
cial Commissioner in revision u uJer S 19 of that Act^ 


PUNJ ALIEN. OF LAND ACT (1900), S 15 
b 3 (7) of the Alienation of Land Act only by persons 
who are parlies to that order The only possible parties 
to with proceedings are the vendor and the vendee, the 
alienation in whose favour is sanctioned The fact that 
the Commissioner when remanding the matter to the 
Deputy Commissioner ior fresh decision directed him to 
issue notices 10 other persons claiming to be interested 
and to hear their side of the rase before reaching a 
decision on the potnt actually before him, does not make 
those other persons parlies to the proceedings before the 
Deputy Commissioner (Mitchell, F C) bAKDAR 
Khan t> Lakshmi Chand 18 Lah L T 31 

— *3 3 (2) — Sale of land in notified area — Sanc- 

tion sf necessary 

In the case of a sale of land in a notified area, the 
Sanction of the Deputy Commissioner under b 3 (2) of 
the Alienation of Land Act is necessary Under the non* 
fication of ihe Punjab Government No 16176 dated 21st 
June, I9l9 every area included within the limits of any 


Sakdar Khan v lakshmi (.hand 18 Lah L T 31 

S 6— Deputy Commissioner — If Revenue 

Officer 

Reading together the provisions of Ss 19 and 23 of 
the Punjab Alienation of Land Act along with those 
of h 6 of that Act, it is clear that the Deputy Com 
miSMoner and the higher officer* who have been em- 
powered to act under the Act must be looked upon as 
Revenue Officers’ within the meaning of S 6 of the 
Act {Bhtde, / ) MALAWA MaI- v PUNJAB PRO- 
VINCIAL Government 4iPLE 467 = 

A IB 1939 Lah 526 

— S 6 — Mortgage by agriculturist to agrtcult irsst 

to pay debt due by mortgagor to non agriculturist — 
legality 

It is not illegal for an agriculturist coming in and 
taking the land of another agriculturist in sale or mort 
gage, undertaking in exchange 10 pay the debt due by 
tbe mortgagor to a non agriculturist {Tek Chand, J ) 
NA1HU KHAN f Fateh MUHAMMAD 


Right of ahm e to retain possession 

Ivtn if an alienee has no valid title to the land as 
owner owing to the fact that the alienation in his 
favour has not received the sanction of ihe Deputy 
Com ml loner under S 3 (2) of ihe Alienation of Land 
Act, he has still a perfectly good title to retain physical 
po*s«5ion of the land urder ihe operation of the provi- 
sions of S 14 of the Act ( Vtfehelf, 

Kuan e ! akmimi Chand 

S 3 (2 ) — Order (routine 

entitled /» of peal 

An appeal can be filed from an or 
Commissioner granting sanction to an ■ 


S 15 — Vendor wishing to sell other area in lttu 

of Original area— Fresh sanction — If necessary 

The sanction given by the Deputy Commissioner mult 
be confined to the area whuh u originally sold If the 
vendor wants to sell ome other area in lieu of the 
original area a fre*h sanction would be necessary 
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rUNJ. ALIEN, or LAND ACT (1000), S. 16. I PUNJAB C OUST 3 ACT (1918), S 41. 


Singh. lBlIG 449 =12 EL 227 = 

AJ R. 1939 Lah 141 

S. 16 — Tours Within abadt— Protection from 

attachment. 

\\ here the taars have not been show n to be outside 
the abadi, and there is no separate khasra number 
gi\ en to them in the revenue record nor have they 
been shown to have ever been cultivated, such taurs are 
not protected from attachment and sale in eaecution 
{.Tit Chand , /.) NATHA SINGH o. llHAG MaL 

A.I R. 1939 Lab 316 

—3s 19 and 3 — Sanction of sale by Deputy Com 

«m«ioner — Rev iston— Powers of Financial Com mis 
sioner. Set Punjab alienation of Land act. S>s 
3 AND 19. 41 P LB 467 

PUNJAB COLONIZATION OF GOVERNMENT 
LANDS ACT (.V OF 1912), S. 10 (4 y—AUctUt, 
when becomes tenon! 

As soon as the necessary written order is passed by 
the Collector, and the allottee takes possession of the 
land allotted to him with hts permission, fie become'- ’ 
tenant within the meaning of the Act. Even before 
acquisition of occupancy rights the original allottee 
his successors most be deemed to be tenants for the | 
pO'e of the Act. (Dahp Singh. Monroe and fUnde j j , 
LEHNA v. PATH ANA. ILR C19391Lah 385= 

184 I C 286 = 12 R L 19 8= 
A.I.B 1939 Lah 419 (PB) 

— S 19— Mortgage with sanction of officer 

duty empojserei — Legality. 

A mortgage effected with the sanction of a Col 


Original tenant means the first allottee and S, 2l (a) 
is restricted to those c!as« of cates where the original 
allottee was a woman. Hence where land ts allotted to 
a person subject to conditions I'sued under the Act and 
after his death bis widow acquires occupancy rights, the 
succession to i he tenancy after her death would be 
governed by S. 21 (i) and not by S 21 («) 14 1 ah 168 
and A I R 1932 Lah 627, Appr., 11 Lah 282 and 
12 Lah 529, Overt. (Dalsp Singh, Monroe and 
Bhide JJ) LEHNA v PatHana 
I LR[(1939) Lab, 385=18410 286=12RL 198» 
AIR. 1939 Lah 419 PE). 

Ss 36 and 19 —Order of mutation by Collector 

in favour of collaterals — Declaratory suit by daughters 
— Compromise decree dividing land between parties 
without consent of Collector— Validity— Jurisdiction of 
Civil Court See PUNJAB COLONIZATION Of 
Government Lands Act, Ss 19 and 36 

AIR 1939 Lab 365 
j PUNJAB COURTS ACT (VI OP 1918). S 23- 
J Notifications Not. 570 ant 57 J of 1889— APJhcalthly 


| purposes of the Succession Act are inconsistent with me 
i N W.F P Courts Regulation which abolished Divisional 
Courts. Hence those Notifications ceased to hav* any 


a uinuaii oi me pames i» iiunciiu.ii.ss a umuaii 
because theie is superadded to it the command of a 
Judge. After the death of a widow the land standing in 
her name was mutated by Collector in favour of 
collaterals. The daughters of the *•— * 

for declaration that the order of n 
The parties subsequently entered 
dividing the land among themsMve' 
decree m terms of the compromise 

had been made without consent of the Collector. The 1 
collaterals brought a suit for a declaration that the 
decree passed on Ihe basis of the compromise was I 

field . that the compromise being without the consent ] 
of the Collector was void and Civil Court's jurisdiction 
lo pa>s decree on the compromise w as barred under ] 
S. 36 {St/mp, /.) MT, RaKHOk Smaila 

41 P.LR. 889= AIR. 1939 Lah 

—3. 21— Applicability— Original tenancies 

those ripening into occupancy tenancies. 


41a'.-.. 145. 

S 39 (3 ) — Senior Subordinate Judge empowered 

by nohfica'ion to hear appeals lying to District Judge- 
Status of— If subordinate to District Judge for pur • 


appeals so preferred, only means that the Subordinate 
Juoge so invested with appellate powers can dispose of 
appeals which but for the notification would lie to the 
Di.lrici Judge only and does ‘not affect the status ofeuber 
Court or the relationship inter sc of a District Judge and 
a Subordinate Judge in the same District The Senior 
Subordinate Judge so empowered still remains subordi- 
nate to the District Court and to Ihe High Court Hence 
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PUNJAB DOUBTS ACT (1918), S. 41. 1 PUNJ LAND^BEVENUE ACT (1887), S 44 


S 41 — f inding an custom not baud on any 
evidence-^ Certificate, tf nectstary 

Where the Judges finding on the question of custom 
Ss not based on an) evidence it can Le interfered with in 
second appeal even without a certificate {. Dihp inngh, 
/) PALA faINGH V KaRAM blNGH 

41 P L E 812 - A I B 1939 Lah 366 
S 41 — Question of custom— Question whether 
Widow can exchange for consolidating holding for bene 
fit of estate 

The question whether by custom in a particular tribe 
a widow has or has not power to exchange land for the 
purposes of consolidating her holdings provided that 
consolidation is for the benefit of the estate is a question 
of custom {fiahp Singh, J ) pALA blNGH v KARAM 
Singh 4lPLli 812 = AIR 1939 Lah 366 
PUNJAB COURT OF WARDS ACT (II OF 1903) 
S 31 — Applicability 

i> 31 of the Court of Wards Act applies only to claims 
duly notified under S 26 of the Act ( Darting F c ) 
Chatkath v Emperor 18 Lab L T 17 

■' 1 fa 33 — Revision petition to Court of IVards- — 
Limitation 

Although S 33 of the Court of \\ ards Act does not 
prescribe any period of limitation for an application to 
the Court of Wards for revision of an order made by the 
Deputy Commissioner, such an application should be 


sale is taken away by a new enactment before the record 
was sent to the revenue authorities to arrange for the 
lease and consequently the provisions of the Pnnjab 
Debtors’ Protection Act cannot be said to have been 
applied retrospectively by the revenue authorities and the 
Civil Court refusing to sell the land, as it was no longer 
subject 10 attachment and sale ( Abdul Rashid, J) 
Nan d Mal Dufga Das v Nazir ahmad 

41 P LB 635= A IB 1939 Lah 168, 

• S 10 — 'Standing crop' — Fruit of garden 

Fruit of a garden is a crop within the meaning of 
S 10 and is therefor” not liable to attachment ( Abdul 
Rashid j ) Lal Singh v District official 
Receiver 183 1 C 654-12BL 128- 

A IB 1939 Lah 101 

3 1Z — Sum given as advance for sale of shop— 

If 'loan — Entry at to its receipt proved — Want of con 
stdcrahon — Onus 

A sum paid in advance fo r a shop which is to be sold 
is not a loan under the Debtors' Protection Act If 
therefore, the execution of an entry as to the receipt of 
that sum is proved the onus ordinarily speaking shifts 
on to the executant to prove that the entry was made 
without consideration ( Dalsp Singh , J ) SHIB Lal 
v MST GOBANDI 41 PLE 613 = 

A IB 1939 Lah 662 
PUNJAB EXCISE ACT (I OF 1914)— Notification 



— Provincial Insolvency Act, S 59 _ * „ “ * 

S 0 of Punjab Act II of 1920 does not bar the Official PUNJAB LAND REVENUE ACT (XVII OF 
Receiver from contesting a suit instituted by the insol 1887) 3 16 ~ Ground for review— Subsequent excnts 
vent’s son for a declaration ibai a certain properly does There can be no review of an order on acconntof 
not belong to the insolvent but to himself, having been something which has happened since that order was 
willed to him by his grandfather The Official Receiver passed ( Corbett , F C ) Sh£RA v GHULAM 11US 
is a representative of the insolvent for all puiposej and SAIN 18 Lah L T 38 

he 1$ fully entitled to resist the suit of the plaintiff on the g 16 — Ground for revision~Failurt of appellate 

ground that Ibe mil in hr* favour is not valid by virtue Court to apply itself to problem before st 

of b 59 of the Provincial InolvencyAct {Addison application for revision lies under S 16 of the 



properly of an insolvent by the Official Receiver (7 eh 
CAand.y ) ANUPA V OFFICIAL RECEIVER AMBALA 

41 PL.B 128 = A I B 1939 Lab 237. 
S 6 — Application of— Insolvents 


I Jth l oLahLxvw, 

ALA 8 44— Entry in record-of rights — Presumption 

Under S 44 of the Punjab Land Revenue Act an 
1 r *■ un ed to be true 

ntry is lawfully 
10 contends it is 
V V. ALLAN V 
1-6 BE 634“ 

. 180 I C 770- 
. 19 O LB 229“ 

. 939 ED 339“ 

j AXE WSJPO 114 (PC) 

into 8 44 —Mutation proe/tJingl — Adorn, iblhty — 

the I Need f»r production of resenue officials 
deb- Entries in mutation proceedings can be acrepted »» 


■ B ceo- tmnoin raoiiiiun X- , , . 

tor's land the liability of the land to attachment and 1 evidence, even without the revenue official who 
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PUNJ. LAND BEVENUE ACT (1887), S. 44. 

tioned them being produced as a witness^ (iftnw Lall, 


— hr Inti noi teyeuiiii i» *«!**•» 

The entries in the tVa/ib u! art ate presumed to be 
correct until the contrary is proved, although they are 
not repeated in later settlements ( Stemp , J.) 

Shankar Lal v. Kailash Chand 183 10 794 = 
12 B L. 137 = 41 P L-R. 21 = A LB 1939 Lab 105 
■ , as 52 and 61— A’ea an t ament — Appeal by 
lambarda' em bthilf of ullage— Competency. 

A lambardar is competent^ to present an appeal 

' ’ " ton, F 

. . ■ , T. 21 


* pan 


A plea of private partition sets up a question of title 
under S 117 of the Punjab Land Revenue Act, and H 
is the duty of the Revenue Officer to adjudicate upon it. 
{Dobton, F. C.) DHIAN SlNCH v DAL1P SlNGI^ ^ 


PUNJAB MUNICIPAL ACT (1911), S. 169, 
Where a Municipal Committee has served notice on a 
™*'*on to remove structures on the ground that the land 
iged to the Committee and that person bungs a 
or a declaration that the site m dispute was owned 
possessed by him without giving notice to the Com 
e, the suii is not barred by b 49 {Stemp, /.) 
• ...ran* * rn,.m.iwrr DlNGA V, FAThH MOHAM* 

■ 71 = A IS. 1939 Lah 254 

in 1933 ) — At pi tea it hty — 
ract 

able under S. 81 of the Act 
ble by the Committee under 
•d is not recoverable under 
, a contract apart from the 

Act, the same cannot be recovered by the procedure 
prescribed under S 81 A. I R. 1938 Lah 29, Foil. 
{Almond, JC.) DlL JaN v MUNICIPAL COMMIT! EE 
Peshawar 184 10. 16 = 12 E Pesb. 24 = 

40CrLJ. 851 (1) = A I B. 1939 Pesb 40. 
-- -S3 81 and 82 — Recoiery of octree and terminal 

tax — Remedtet available to Committee, 

Section 82 does not take away the remedies which are 
available to the Municipal Committee for the collection 
of arrears of a tax S 82 merely provides an additional 
remedy in the case of octroi and terminal tax. The 
words "arrears of any tax” in S. 81 must be given their 
ordinary meaning and if octroi or terminal tax has not 
teen paid when it is due. the recovery of such a tax is 
the recovery of arrears of any tax As the tax is paya 
ble for the export of goods, the exporter must be held to 
be liable for such S tax It is not necessary /or the 


Azim Khan. 

PUNJAB MUNICIPAL ACT (1 l ‘ ■ 

—Net tee by Municipality to dem'J ■ 
ozoinit MumciPility for dee/a ratio • / > 

owner and in pout men of land in * 
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PUNJAB MUNICIPAL ACT (1911), S 169 
mittee from leasing out the site in dispute e pectally as 
the site wa« at some distance from the building of the 
plaintiff (Abdul Raihtd J ) MUNICIPAL COMMIT 
tee, IIafiz abad v bhola Nath 41PLR 234 = 
AIR 1939 Lab 44 

S 169 (g), Proviso — Burden of proof 

The Provi o lo i lb9(/) is of considerable importance 
The Municipal Committee cannot act arbitrarily and 
prejudice the lights of the public m disposing of a part 
of the publ c '■treet on the mere pretext without any 
sub tance behind it, that it is no longer wanted as a 
public street Where by doing so, they will cause 
damage to the vested interests of members of the public 
the burden lies heavily upon them lo prove that in fact 
the portion of land u 1 

longer required as a 
Kasturi La l Sant 
Jagraon 41 PL 
1 *3 194 (as amt 

S 194 of the Mm tc 

of 1931 has no retrospective operation and has there- 
fore no application to a sanction given by the Municipal 
Committee before its amendment (Siemp j ) 
Municipal committee. Delhi v Mohammad 
A wKKI 41 PLB 472 & A I R 1939 Lah 5i6 
•S 229 — Snb committee by resolution compound- 
ing cast of t> creachmcnt — Resolution not repudiated by 
Commit let — Elftet of 

A sub committee in a Municipality is entitled to com 
pound under S 229 an offence with rt'pect to an 
encroachment when aothori ed to Jo so by the Mumci 
pal Conn ittee W here a f ub committee by a resolution 
compounds a case of encroa hment on payment of a 
penalty and the order is not repudiated by the Municipal 
Committee, but on the other hand the payment of the 
penalty ts accepted by its offer, the Committee as a 
Whole, or the administrator standing in its shoes, is 
bound by the resr lution of the sub committee {Siemp 
/) ADMINISTRATOR LAHORE M UNICI PAI ITY v 
Jacan Nath A.IR 1939 Lab 681 

w 232 — Order of Committee — Suspension — 

power of Deputy Commissioner 

There is no distinction between the suspending execu 
tion of any resolution or order of a Committee and 
prohibiting the doing of an act The Deputy Com 
missio ter or the Commissioner can prohibit the doing of 
an act o ly if it has not been already done and can also 
Suspend tl e execution of a resolution or order, if that 
order has not been carried out Where an order of the 

Committee 1 1 pursuance of a resolution passed by It has 
been tarried out it is not within the competence of the 


PUNJAB PRE-EMPTION ACT (1913), B. 8 
on the date on which the members of that Committee 
would have ceased to hold office if the Committee had 
not been superseded. ( Muttroe , Bhide and lit a k<r Y 
//) Mohammad Arif v administrator, 
Lahore municipality 184 l c 237= 

12 EL 186 = 41 PLE 604 = 
ALE 1939 Lab S69'TB). 
‘ S 238 (2) ( b ) — Powers of administrator 
An administrator appointed by the 1 rovincial 
Government um-er S 238 (2) (3) of the Punjab Muni 
cipal Act to exerci e the powers and duties of a super- 
seded Municipal Comn ittee can legally exercise any 
power which might have been exercised by that Com 
mittee before it was superseded including the power to- 


PUNJAB PRE EMPTION ACT (I OF 191J) S 4 
— Agricultural land — Meaning ot 

The expression ‘agricultural land’ In the Punjab 
Pre emption Act has a tecnmual meaning in that Act 
the definition of the txpres ion being the 'arte as m 
Punjab Alienat on of Land Act According to that 
definition the land must have been u«ed for agriruliural 
purpo es or purposes subservient to agriculture Where 
the land has not been so used for a period of nearly 29 
years but has been lying uncultivated except for one 
year, when there was a garden on a ‘■mall portion of it, 
it cannot be said lo fall within the said defin tion. 

( Bhtle /) Mansa Ram v Sauhu Ram 

AJE 1939 Lah 654 
1 S 4— 1 Salt' -'Transfer for task and services — 
If amour It to— Price for pet eruption 

It is a question of fact for the Court to consider In 
each case whether or not theie has been a sale and the 
nature ot the consideration is only one of several factors 
to be considered in arriving at that conclusion of fact A 
transiction n ay be a sale although the consideration 
does not consist mamly or wholly of cash A transfer 
of land in consideration of service and money spent by 
the transferee In he pug Ihe transferor to conduct a 
certain litigation is a »ale and is pre-tmpllble on pay- 
ment of the n arhet price ro b ascertaire i by the Court. 

( Atlnoianl ban Loll JJ) BAHAWaL V AMIK 
184 IC 805-41 PLR 409 = AlE 1939 Lah S43 

• S 8 —Applicability — Area subnet to mlncticns 

applied on neighbouring cantonment 

S 8, Punjab Pre eruption Act, can only apply to a 


S 238— Period of eupersetuon— Limit for- 
Adnuntitrator's tenure of office 

Whether a Municipal Committee supersedid by the 
Local Government under *> 238 (I) of the Punjab 
Municipal Act Is by the act of «npersession annihilated 
or remain* dormant during the period of superses ion 
there Is no warrant for applying as a limit for the 
peno i of supersession the limit fixed by the Act for the , 


sions of the Act are rxt.nded lo an area bevond a 
Cantonn ent under S 288 of the Act will not have the 
effect of converting that area into a Cantonment. 
f Add Hon and Pam Lull, JJ ) I,AJA Njwcil v 
KhaZAN SINGH. I L R (1939) Lah 169“ 

18210 663“ 12 R L 60-41 PL E '69 “ 
AIR 1939 Lah 69 

— 3 8 (2J — Notification No 1718 K date l 14/4 

,B ’ T ’ tr on past sales 
, ... . t ■ ■ , • Notification 7*o 1718 R published 

. .. , . ■ ■ declaring lhat no right of pre— 

, * m ...... . «■ ■ ■ respect to any land or property 

■ a. • ■ ri ■ public auction oader the orders of 

• m » ■ - .. . a. ■ - . • . ■ efers dearly to future sales and not 

superseded Committee does not become functus officio I to past sales It does not affect salts for pre-emption in 
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PUNJ EEL OF INDEBTEDNESS ACT (1934), 


respect of such past sales, although they are lodged *ub 
sequent to the date of the notification. (AiJttott and 
Ram Lall, JJ ) ALLAH DIN v ALAM SHER KhaN 
41PLR 261 

S S (2 )— Notification No. 1718 R — If retrei- 


pectne . , 

Per Strut, /.. in order of reference. — Notification 
of the Government of Punjab that no right of 
preemption shall erst vuthre«pect to land or pro 
perty soH by public auction under the orders of the 
Coutt of Wards applies to fumre sales and does not 
affect the *uit by a pre emptor to enforce his right in 
respect of sale held before (Aid non and Ram Lall, 
//) ALAM SHER Khan v Allah Din 

A I.E. 1939 Lab 517 


-S.l5(c).Fltstly— Perron hating ala miltiat 

rights in uells not attacked to land sought to he pre 
empted—lf superior proprietor . 

Tne words Superior’ and ’inferior’ proprietors as u«ed 
in the section are u-uatly taken to refer to *ala’ and 
*adna* m Ikiyal rights which have a different connota- 
tion Where the pre emptor had "ala milkiat’* rights in 
four wells in a tillage bat the land 'ought to be pre- 
empted w a- nit attached to those well- 

Held that the pie-eniptor was net a 'uperior proprie- 
tor within the meaning of S 15(c) fir'ily ( Bktds, 
/) abdul Rchmav Khan v Mt Bhirawan 

18210.448 = 12 RE S0(1)-41PLK 211 = 
AIR 1939 Lah 37 


-g 17(e )— Plaintiff and vendee An mg equal 

right of pre empt'On — Vendee already in posiemon— / / 
has pre erential claim . 

If two pre-emptors have equal right, they are entitled | 


». io. 

Held , further, that when deposit was not made the 
Court ought not to have rejected ihe plaint immediately. 
The Court ought to have considered whether ihe cir- 
cumstances were such as to justify an exten-ion of time 
for the deposit of l/5ih of the price (Abdul Rashid, 
/) MKHK MOHAMMAD DtN v ANANT RAM 

182 I C 406 = 12 R.L 23=41PL.R 236 = 
AIR 1939 Lab. 25. 

— S 25 (2 ), Proviso— Applicability 

The sale price of the property sought to be pre-empted 
was stated in the ‘ale deed to be Rs 10 000 The 
consideration included an item of Rs 7,600 due to an 
old debt . out of shall R' 2, 600 was stated to be for inte- 
rest The market va ue of ihe property as found by the 
Coinmi'sioner w as Rs. 7,500 
Held, that amount due on old debts was not “greatly 
in exce'S" of the market value of the property and 
Proviso to S. 25 (2) did not apply (Addison and Ram 
Lall, J J ) Rajah SlNGH f KhaZaN SlNGH. 

ILR (1939) Lab 159 = 182 I C 563= 
12 R L 6D= 41 P L R 369 = A1R 1933 Lab 59. 
PUNJAB REGULATION OF ACCOUNTS ACT (I 
OP 1980). S 2(1)— 'Lean'— Sale on credit 

The es-ential idea of a ’loan’ is that cash or some- 
thing m kind it lent or advanced to another per«on with 
ibe intention that it will be returned, or Its equivalent 
in cash repaid with intere't A sale on credit is not 
an advance in cash or kind at interest and i», therefore, 
not a loan as defined in S 2(7) ITet Chand, J ) 
ChataR Sindh Sant Sinch v Ghulam Moham- 
mad AIR 1939 Lah 104. 

3 5, Proviso— 'Fresh transaction’— Rart pay- 
ment of debt — If amounts to ^ ^ ^ 


— Ss 19 and 20 —Salt of /. 

n gits— Notice lilting tbit vendor 


argued that tbes 


terms did not 


•wished to sell his 
rights In the 

that the vendor 


PUNJAB RELIEF OF INDEBTEDNESS ACT 
(VII OF 1931) S 13(2) Penates of Honed 

Under 3 13 (2) of Act VII of |93f. the Binrd can 

.... J„U. ■ - i-_ „ u,»_ a ,—i ^ed, if a state 

■ mphance with 

such a state- 
the debt and 




he care of 
der where 
been duty 
It Is hew- 
- rplications 
urisfiction 
Board has 
places the 
.1 Gov 
•der 
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PUNJ REL OP INDEBTEDNESS ACT (1934), 
S 17. 

tion to hear applications by creditors for rtvival of debt 
{DaliP Singh J) PAL SINGH » SUNDaRDaS 

18210 604-12 RL 67-=AIR 1939 Lab 97 
— S 17 (2) — Agreement to liquidate debt by lease 
at property— -Registration tf necessary— Executing 
Court , tf Can go behind decree 
One M applied to the Board for settlement of his 


by the Board and the creditor, then put it in a Civil 1 
Court, asking for its execution under b 17 (2' That 
decree simply was to the effect that the debt would he 
liquidated by farm of a certain property for 12 years 
The execution Court refused execution on the groundl 
that the agreement entered into by M and his brothers 
Was without fans fiction and the High Coart held in | 


had no jurisdiction to go behind the decree 


PUNJAB SMALL TOWNS ACT (1922), 9 3 
son and Earn Latl, //) ISHAR DAS v MOHAN 
SINGH 41 ? L R 777= A I E 1939 Lah 239 

S 16 — Sikh Gurdwara — Proof — Udast Mahants 

— Reading of Grant A Sahib 

I The Udasi order constitutes a separate sect, distinct 
from the orthodox Sikhs The Udasjs occupy an interfile 
diate position between strictly orthodox Sikhs and 
Hindus They are In fact a monastic order in thetr origin 
followers of Bawa Sin Chand son of the first 
• Though they worship samadis etc , they do re- 
to the Granth Sahib without completely renounc- 
i ig ijindaism They are often in charge of a village 
Dharmashalaor Gurdwara, which is a Sikh institution, 
but in other cases the Sadh and his chela* constitute a 
monastery or college Owing to their intermediate 
position it is possible for Udasis to be in charge of a 
Sikh Gurdwara properly so called but it does not follow 
that the Institution is a Sikh Gurdwara and not a true 
Udasi institution merely because the Granth Sahtb is 
read in it Where therefore it is established by evidence 
that the mahants of an institution have all along been 
Udasis, that the institution is an Udasi monastery that 
although the Guru Granth Sahib is read there by tbe 
Udasi Mahant and Sikhs a*tend these readings, still, the 
nda« are 
genome 
■ dast« also 
they do 


It was the | 


A LR 1939 L 

— - 3 21 — Order under S 13 (2) ultra 

Boar l— Jurisdiction of Civil Court 

If the order passed under S 13 (2) of Act VII of 
1934 declaring a debt to have been discharged is ultra 
rnres of the Boaid S 21 does not apply and a suit lies 
in the ordinary Civil Courts (Te* Chmd ] ) TaJA v 
Mt Drvi 41PLR 242 -A LB 1939 Lah 327 
S S5 — On it of proof 

The onus to provp the qualification pres ribed by S 35 
* not let out on rent or lent to others or left vacant for 
a period of a year or more ’ is on the judgment debtor 
When he has special knowledge of the facts {.Skimp 
/) Gurdit Singh v Hari Ram Singh 
' A LB 1939 Lah 503 


41PLE 777= A IR 1939 Lab 239. 

Ss 108 and 113 — Investment of General 

Board Fund-— Duty of custodians 
| The custodians of the General Board Fund can 
advance loans or make investments But if while 
making such advances to the Parchar Fund exceeding 
the amount allowed by the Act to m et the future needs 
of the Parchar Fund or pay off expenses already incur* 
red, the reasonable possibility of the return of the 
advances so made or as to the time and mode of its 
repayment is not kept present in the minds, then though 
the custodians of the General Board Fund and tbe 


Wfhin a 
■■ If the 


air 1939 Lah 23 

PUNJAB StKtf aURUDWAUAS ACT t VIII OF | 
1925) B 16— Slit Gurdwara— Finding by tribunal 
• — // Mkffm/nf in rtra 

A finding by a Sikh Gurdwaraj tribunal that an ln«H 
lotion l* not a Sikh Gurdwara is a judgment in rem »nd 
establishes that It Is not * Sikh pla*e of worship (Addi 


towns 

A notification making '“eitam provision* of the T. P 
Act applicable to municipalities and notified a*ea* does 
not apply to area* which have already become Smalt 
Towns before the date of the notifi'"ailfin Theprovl* 
•Ions of S 3 (a) of the rurjab Small Towns Actare 
inapplicable to the case ( Abdul Rashid, J) SRI 
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PON. SUBOS SERVICEPtJNISHMENT AND 
APPEAL ROLES 11930). E. 6. S ^ 


PONJ. VIE. PANCHAYAT ACT (1922), 8 S9. 

A sale of occnpancy rights to the landlord by the 
widow of the occupancy tenant would extinguish the 
tenancy, and the reversioners could not challenge the 


»et out 4e rnroo and a fresh decision arrived at alter due 
consideration of the High Court order, care being 
taken to hear Ins case in the proper manner (Dob 
F.c.) BIHAR1 LtL V EMPEROR 18 Lab L 1 
j> 8 —Dutn.t Office Manual, Chap. 3, Apt 

(4) Makar nr applying for leave submitting ccrt.fi. H 80 — twain 

caleef illness— Order directing him to obtain certificate iarrtd _ c p Code.S. 


*-e are reversionary rights 
NGH V. HASSU. 

■ =A IB 1939 Lat. 574. 
' ceased son of occupancy 

■ 'ancy along with son 

a rds succession to an o.cu- 
‘ the deceased occu- 

edeceased son, the 
succeed along with 
■ mm v Shahab- 
uj-Ai-E 1939 Lab 428. 
!. 80 — Finding of tact — Second appeal — If 


Fumnt ' ’ 18 Lah Ji T. 16. I Under t> SO of the Punjab Tenancy Act a further 

E.MPKRUK. ' appea | j, barred only when the confirmation of an 

PUNJAB TENANCY ACT (XVI OF 1887), S. 44 ; ouginal order or decree on first appeal is complete and 
' * I -y partu |. ( Garbett , F C.) J1VAN v JUMMa 

18 Lah.L T 61. 

• 84 and 48— Erroneous decision— Revision. 


id Lat 

S. ifh-E-ectmcnl of tenants — Wktntmt 

S. 48 of the Punjab Tenancy Act makes it 
the Revenue Courts should not proceed to ejec 

when the injury suffered by landlords is suet 

be reasonably remedied otherwise. To eject a tenant t 


84 16) — Revision — Powers of Financial 

■ , the Financial 

1 tain a revision 
been a wrong 
not allege that 

I there has been any failure of jurisdiction, or improper 
I exercise of jurisdiction ( Garbett , F C.) BAKHSUI 

~ • 18 LahL.T.37. 

■ ■■ EfAYAT ACT (III OP 

« mine whether resolution 

. ' - Jurisdiction of Civil 



8 59 — Salt by widow of occupancy nghtt 

Ian Herd— Right of reversioners to challenge. 

Y. D. 1939—65 



against panchayat for 
, it from demoUshing cer- 

at the resolution passed 

. .. . chaburta in 

• - ind not on a 
■ 1 passing the 

■ scope of its 
■ contained in 

. ra is private 

. . » ires and the 

• ■ .sked for. If 

. . . • . ■ e public w 

. • 1 to la 

will be dismissed, unless it is esiauasu«J mat 
tion was passed mala fide.' {Teh Chand,J 



1027 

BAIL WATS ACT (1890). 

NATH SVHAl v SAHSA! PaNCHAYAT. 

AIE 1939 Lab 372 
RAILWAYS ACT (IS OF 1890 )— Offer and accept 


was applied to the goods at the station of despatch so | 
as to entitle the Railway Company at the station of 
destination to reclassify the rate Condition No 6 
printed on the back of the K R has 
to such a case ( Muff a , /) MOTlLAL • 

Dayali- BPT Railway 1939 ■ ■ 

1933 A WB (H 0)596= AIK ’ 

- — Sa 28 and 41 — Civil sun after expression of i 

opinion by Advisory Committee — Maintainability 
Where there has been an omission by a Railway j 
Company in violation of Chap V of the Railways 
Act the remedy provided for in the Act is laid down in 
S 28 and S. 41 excludes the jurisdiction of the Civil 
Court If an aggrieved party asks for •» —*• ♦„ | 

the Railway Rates Advisorv Board 
opinion in his favour and thereafter 
damages his suit Is not maintamabl 

Meghji Hirjfe & Co v Bengal N ■ 

WAY. 1939 NLJ 1Z4=AIE 1939 Nag 141 

8 30—fFAo ts invest/ J test A the pouters of a 

High Court — The Governor General in Counci 
r » J * * — 
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EANBIE PENAL CODE, S 188. 

Secretary of State v, Sadho lal 

1939 AWE (HO) 752=1939 A L J 905 = 
^ w AIE 1939 All 748 

Hy 

■ he 

■ he 

an 

7 ) 

19 

S 77 — Scope of— Overcharge— -Meaning of 

S 77 of ibe Railways Act certainly assumes the possi- 
bility of claims for overcharge, but all it means is that 


the general law An overcharge is simply a charge of 
more than is permuted by law The word should be 
Interpreted in a wide «ense ( Gruer , /) MEGHJI 
HirjeE &Co v Bengal Nagpur Railway 

1939 NLJ 121 = A IB 1939 Nag 141. 
— " 3 77 — Section, tf mandatory — fifotiee in antici 


I railway authorities to deprive their customer* of their 
ju »t dues But the railway authorities are emitted to 
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L 

Council 19 no doubt the supreme executive 
India but there is no statute constituting 
< [Gruer , /) MeGHJI HIRJEE & CO ■ 
NAGPUR Railway 1939 L 

AIE 1931 


note in »oiui a* ij lx <-u li» . , p *. 

consigned the plaintiff should prove not only that the 
wagon In which the goods were loaded was found defer: 


CO., LTD f UALABUX A IE o,, 

g 72 — Risk notes A and // — Failure to estallnh 

tiintity of consignment — Mon delivery— Misconduct— 

Effect- , , 

Where It is found that the Identity of the coo»ign 
ment sent under K»»k note* A and If had not been proe 


complaint from railway eMtlonllet— Lcmpftency 

It Is within the competence of the Police to put up a 
charge sheet in re«pect of an offence under S 122 of the 
■ • without a written complaint from the 

horitles A complaint filed by the Police 
■ written complaint of the railway author! 
■ ■ ■ oper complaint (Laithmana Woo, S) 

Public Prosecutor r appalanar*s*yya 

3939 MW N S76 
EANBIE PENAL CODE S 8 i-Actultd not insane 
at it me ot c/ft nee — Right to benefit of lection 

An accused person who was not In*ane at the time of 
* — * ' 1 — ‘v* given the bene 

(Aiful Qayoo w. 


t LB J.fcE 69 
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BANBIB PENAL CODE. S. 323. 1 

Under S. 188, Ranbir Penal Code, sentences In all | 
cases should be effective and adequate according to the 
circumstances of each case. ( Abdul Qayoom, C J. and 

Ktchlu, y) State v Abdulla Khan 

41 P.LB J «: K 54 
■ S 323 — Offente under— Opinion ef mrdual man 


EANGOQN INSOLVENCY ACT (1909) S. 65. 
be proposed has been obtained tn a legal and regular 
manner Where a nolrce says that meeting is to be 
convened for the consideration of a report which had 
been called for as aiesult of a proposed resolution to 
appoint a new Legal Advi'er after the u'aal advertise- 
j ment, and when the report named no particular indivi- 


— 8 S 2 i— Light itntenee— Propriety 
A sentence ol imprt* 
ridiculously in.dtquat* 
person under S 324, 

Injuries «nh a hatchet ' 


To c< tiMitute tie cflenc 
of the Rantir renal Code 
that the accused person t n 
ful means In ccmpelling 01 
from ore place to another 
Hussain *- Hassan 


( Legal Advi*er, thereby entirely dispensing with the usual 
“■ rosition vuthm the 
cussed, not being 
) Friedlander 


4=181 1 C 630 = 
1939 Bang 130. 
(1909.). S. IS (4) 


— S 363— Offtnre under— A, 

The age limit for the oflenct 
Jammu and Kashmir Slate is not - • 

tion under S. 363. Ranbir Penal ( 
sumption cannot be maintained. 

MOHAMMAD DIN t STATF 1 : 

* S 3E6— Evidence— Staten 

Value of. 

In a case under S. 366 cf the Ranbir Feral Code the 
statement of the abducted giil is very important and 


I lei on g to 1 mol vert. 

1 Whenever an order suspending a discharge is made, 
1 •*—— nt e I*-- r-1 / -v .1 «. m '11.1 .L. 


Ranbir Penal Code ( Abdul Qayoom, C.J. and H'atir, 
/,) Mahomed AM\ ar Khan v State. 

41 F LB. J & K. 100. 

S 447 — Intention to annoy — Presumption — . 

Demolishing another's property during hisatsenee 
Under S. 447 of the Ranbir Penal Code, the intention 
of a person can only be judged by his action If a 
person goes and demolishes property belonging to an 
other it vi ill be presumed that the person demolishing 
the property intended to cause annoyance to the owner 
of the property whether the owner of (he property is 
actually present at the lime of the commission of the 
act or not. { Abdul Qayoom , C.J.) RanSi Lal Mahan 
CHanr v KiKPA RaM. 41PLB J&E-81 

BANQOON CITY MUNICIPAL ACT (VI OF 
1922), S 230 — A'eeiet under— A'. 1 to Seh. I. Ch 9 — 
Notice to eoniene meeting to consider report of C'm miller 
regarding appointment of a Legal A hear— Keport 
naming ms particular individual— Appointment of 
named mdsudual without advertsnment— Irregularity 


( the discharge In the case of an order of suspension of 
discharge under S. 39 (1) (O, the di-charge of the in- 
solvent is complete as soon as the Official A*signee has 
in hand a sum sufficient tn declare the required divi 
dendof/our annas in the rupee, plus, of course, the 
expenses of the proceedings and his commission, and If 
any furthersums should comeirtoihe Official Assignee's 
hands they are the property of the insolvent and must 
be refunded ro him. ( Dunklty , J .) MAt'NC Tin U. In 
the matter of. 1939 Bing L£ 676. 

S 39 (1) (c) — “Creditors"— Afanmg of 

In S 39 (1) (r) of the Act, the word "creditors'* 
means, and can only mean, the creditors who have 
proved their debts, because a person does not become a 
creditor of an insolvent merely because the insolvent has 
entered that person’s name in the schedule, and he only 
becomes a creditor, meaning therehy a person who can 
rank for dividend in the insolvent's rotate, when he has 
proved his debt. ( Dunlley , J.) Maum? Tin U, 
In the matter of . 1939 Bang L.E. 676. 

8 Transfer tn favour ef agent — Alienee of 


members of the Council to any appointment which may i but 


• 'tore that a transfer is without good 
. * . . * con *id era t ion I* on the Offiaal Assig- 

■ of of the parlies to the transaction 
proof of the nature of the transact 
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the transfer to an insolvent s> agent does not «hift the 
harden which lies on ihe Offi lal Assignee to prove want 
of good faith and valuabh conatde atm. (Roberts 
C /and Dunkley /) PALANIAPPA CHETrYAR V 
OFFICIAL ASSIGNEE 179 I C 463 = 

11 RE 322 = A I R 1939 Rang 54 

*Ss 71(1) fa) and 122— Retention of funis— 

Powers of Official Assignee 

S 71 (1) (a) of the Rangoon Insolvency Act provides 
for the only case in which funds have to be or can be 
reserved by the Official Assignee This section how 
ever, follows S 6) and is in co relation thereto and it 
refers only to interim dividends and not to the final 
dividend When the final dividend has been properly 
declared, no creditor has a right to come forward and 
tender proof of his debt and claim to participate in the 
dividends which have been declared bach reservation 
of amounts for the benefit of creditors who have not 
proved their debts is not a reservation of unclaimed 
dividends” which are dealt with in S 122 of the Act 
This latter section refers to dividends due to creditor* 


property for the benefit of all the priority t$ in the 
inverse order This principle of the rule of salvage is 
applied in India as a rule of justice, equity and good 
conscience Apart from this salvage lien, there is no 
right vested in the Courts toanterfere with mortgages 
already created on the property which they are adminis- 
tering through a receiver, nor have the Courts when 
administering an estate or mortgagors in a suit between 
them inter se any power to destroy or curtail the rights 
of the mortgagees in the exercise of its discretion to 
grant them leave to sue on the mortgages or execute 
mortgage decrees already obtained Rights which had 
already been created before the property came m 
cuttoita leps cannot in any way be affected by any 
order passed m such a suit to which the mortgagees are 
not parties and in which their rights are not involved A 
summary proceeding for giving leave to sue, or execute 
a decree against properly in ihe hands of a receiver 
is not appropriate for settling disputed priorities and Is 
even less so for enforcing them Though a Court can 
while giving leave to sue a re v eiver give directions, this 


dividend (Dun kief, J ) WAUNG Tin U, In the \ 
matter of , 1939 Rang LB 676 

g 70 —'Surplus' — Meaning of 
S 76 of the Act refers to th* surplus of money which , 
have be*n lawfully received by the Official Assignee, 
and not to moneys improperly received after the 
l. — _« »v» n«niir»n( hac he nsir absolute The v 


proceeding for leave under the inherent powers of a 
Court (Khaia Mohammad Moor and Dhavle //) 
SOURENDRA MOHAN SlNHA v KuHAR JOCENDRA 
NARAINMNHS 18 Pat 279 = 183 to 770*= 

5BR 983 = 12 RP 179 = AIR 1939 Pat 467 


fficial 
ist be 
“ AUNG 
. 076 

t bea 
vency 


advertisement and sufficient notice — A Wessity for 

Receivers holding sales under the direction of the 
Ccurt Should unless there are spe'iat circumstances or 
otherwise directed by the Court, follow the rule laid 
down by the C P Code and give not less than thirty 
days’ notice of sale as prescribed In the case of an exe 
cation sale under the Code Of course It r open to the 


ACT 


Appointment in execution of money decree 

an d In suit by equitable mortgagee to enforce 
mortgage— Rents » nd profits— Preferential rights of 
mortgagee ns against mosey decree holder See MORT 
cjS-SoiTMUI MORTGAGE 49 L W. 120 

ffarrowinft by— Debt incurred unfer orders 

,f Court — Pncnty oner mortgage debts incurred 
before a ft Ointment of receiver—. Administration suit 
between mortgage's Inter %c— Order of Court moling 
debt of receiver first charge— legality — Salvage hen 
A Coort. while administering an estate through a 


RECORD OP RIGHTS — Entries sn—presump'ton — 
Rebuttal— ‘Assertion of right made in deed executed 
earlier — Endenee Act, S 13 

An entry la the record of rights must be presumed 
to be correct at the due when it was finally published. 
An assertion of a right made by a donor in a deed of 
gift executed several years earlier cannot be used to 
rebut that prer " . .1 n -« j> 

/) MARKH 
1 

— Evidentiary value 

The record-of-rtght« Is of no better value than any 
other piece of truthful evidence There Isa presump* 
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BECOBD OF BIGHTS 

a piece of retiabte evidence and at the same time 
consider the other evidence in the case. {Wart, J.) 
MokhaDa Dasi V . Lakshmi Nakain Das 

182 1 C 746 = 5 BE 819=I2RP 59 = 
A LB. 1939 Pat. 221 
■ • Prepara ti an—Ettqu i r y—Utety ot Actenue officer. 

The doty of the Revenue officer at the time of prepar- 
ing the record of rights is net confined merely to ascer 
tain nho is in 2CioaI occupation of the land and to 
recctd the land in his kbatian He has to ascertain 
further whether such-occupa'icn amounts to possession 
and the nature of such possession. {Sen, J) Secre 
tar* of State « Dt Board of Rangpur 

70 C L J 126 = A I Jt 1939 Cal 758 
REGISTRATION ACT (XVI OF 1908). S 17- 
Agreement relit quisling riterurnetry rights — A'ecd for 
registration. 

A transfer of reversionary rights is not tantamount to 
transfer of property and registration is not neces'aiy in 


i REGISTB ATION ACT (1908), S. 17. 
in evidence and can he read as part of the decree so as 
to affect immoveable property comprised therein not- 
withstanding that it has not been registered. ( Varma , 
/) Jagdish Narain MNGH V , Banoe Ali MIAN 
1831 C.467=5 BE 948= 12 E P. 168= 
20 Pat.L T 328 = A.IR 1939 Pat 406. 

S 17 — Transfer — Statement by owner that he 
had gtien kit property north more than Us. ICO to 
another — Effort of 

A mere statement in a Magistrate’s Court by an owner 
of property that he had given up a portion of the pro- 
perty north more than Ks 100 to another is not sufficient 
to effect a transfer of ihe same which cannot te done 
except by a registered instrument [Davts, J C. and 
Weston , /.) TlLLUMAL o. MlCHUMAL. 

ILE 1 1839) Ear £63=181 1 0 982 = 
12 ES 16 = A IJ£ 1939 Bind 128. 

1 S. 17 (1) Os)— Different mortgage deeds between 

same partus — Each relating to separate land — Valued 
n. ton r i — - 

ty up 


- ■ S VS— " Declaration*— Partnership — Dissolution 
— Agretmtrt be IV ten partnership that they had 
equal rights tn an men able properties of firm — Agree- 
men t entered in daybook ard ttgmd by partner ! — 
Pegntratnn — sWeetiity — Admissibility in endente 
uithout regutration. 

Where on the dissolution of a partnership which 
owned immovable propeities he’d in the names of some 


a number of similar transactions in Older to make 
registration not con pul'oty There were 14 diffeient 
mortgage deeds between the parties each mortgage deed 
relating to separate land being of a value of less than 
Ks. 100. Each of these deeds however contained a 
concluding clause as follows "When I, the mortgagor, 
will pay up the entire money secuied on the other 13 
mortgage deed' to the mortgagee, I would get try land 


signed by all the partner*, it amounts to a declaiaticn 
falling within S. 17 of lie Registration Act, and if 
unregi'tered cannot be admitted in evidence by reason 
of S 49 of the Registration Act. It cannot be said 
that it i! a mere rental of fact as epposed to something 
which creates title. On the other hand it is an instru 
ment which declare* the rights of the partners In the 
properties from the date of the dissolution of the part- 
nership and therefore requires registration. The fart 
that it is entered in the day book and rot drawn up 
separately makes no difference (Leach, C.J. and 
Somayya, J.) RAMAPPA 1/ TUIRUMALAFPA 

ILR.(1939)Mad 971 = 60 LW. 331 = 
1839 M/WN. 866 = AIB 1939 Mad 884*= 
(1939)2 ML J 640 
■ S. 17 — Entry relating to payment of adianec for 
sale of sho( — A'eed for registration 

An entry relating to payment in — * * — 

which is to be rold is no more that 
advanced and cannot be consider 
money received for a «ale of an 
and, therefore, dees rot need , 

Singh ,/) SHIB LAL v. MSI. GCBANll 

41 P LB.513 = A IE 1839 lab £62. 
— -Bs.17 and 48— Scope— Cimpnmtu including 

tmmtiiolli property tulside teope o! sun— A'cn-regis 
trotecn— If operates to affect preperty net in suit — Ad. 
mittilility in ntdtnee. 

A decree based cn a ccmprcmi'e which includes 
immoveable ptepetty cut'ide the «cepe cf lie suit ard 
which Is not registered is net altogether Inflective to 
pa's title in re'pect cl the piopeity rot Included in suit. 
The decree i* evidence cf an agreement tetwren tft 
par tier under which title is trarsferud cr intended to te 
tran'ferred. The compromise apt tern ent can be adduced 


The clause merely laid down a collateral agreement as 
to the date when the right of redemption in each 
mortgage shall be exerci'ed The statute most be 
strictly con'tioed and the benefit given to the person 
who claimed that he was not bound by it Hence the 
deeds did net need iegi«iration. [Blacker, J) BUTA 
SINGH V Abdui Rahman 184 I C. 85= 

12 E L 159 = 41 P L E. 685 = A I E 1839 Lab 173. 
- ■ - S 17 il) (b!— Mortgage — Equitable mortgage — 

Mimerardum relating to deposit of title dads — Whirs 
requires retistratten. 

Where The parlies professing to create a mortgage by 
deposit of title deeds coniempoianecu'ly enter Into a 
contractual agreement, in writing, which Is made an 
integral part of the transaction and Is itself an operative 
instrument and not merely evidential, such a document 
must under the statute be registered. If a merooran- 
j — j. — * ••'"•’■.Jii states that it Is 

. ■■ it In Consideration 

■ . Is of the properly 

■ property and refers 

ict the prelection 

of this security or for precurirg payment of ibe moneys 
hereby secured, and tlen It not only sets cut all tie terms 
on which the rncnej* were advanced but expre*sly con- 
fers a power of sale on the mortgagee, tie memorandum 
dees rot rreiel) evidences transaction already completed 
tut It Is contractual in form and constitutes the agree- 
ment between tie parlies, and therefcie requires regis- 
tration. Then ere fact that in a parenthetical passage 
the title deeds ait stated to have been previously deliver- 
ed wlib Intent to create a security, does noi alier the 
chatacter of the memorandum itself, which if the para 
thetica! passage be di<regatded is an instrument e 
tive to create an Inti jest In tie pioperty in favour 
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REGISTRATION AOT (1908), S 17 

mortgagee (Lard Macmillan ) IlARI SANKAR PAUL 

v. Kedar Nath Saha. 43 C W n 806= 

(1939) 2 All EE 737 = 66 I A 184 = 
ILB (1939) 2 Cal 213 = 1939 A WK (P 0)181 = 
70OLJ 163 = 181 1 0 935=1939 OWN 570 = 
50 L W 33 = 1939 O LE 385 = 5 BE 747= 
11EP 0 292 = 20 Pat LT 574 = 1939 0 A 538 = 
1939 A L J 869 = 41 Bam LS 1144- 
1939 M W N 1166 = A I E 1939 PC 167 = 
(1939) 2MLJ 622 (P 0 ) 

' - (BaagOOn) S 17 (l) (b ) — Meed for regtstra 

turn — Test — Ultimate remit of document — If mat trial 
It [s th» docum-nt itself which must be looked at in 
deciding whether it requires registration and the im | 


REGISTRATION AOT (1908) S 17. 

A decree embodying the terms of a contra *t did not 
f create or declare a fresh lease It simply slated that 
| the etisting lease would continue on the same terms as 
I before The old lease was not ended nor was It varied 
by the decree although the assignee of the Je»»Qr waived 
hts right to take rent for certain years in favour of the 
original lessor 

Held that S 17 (1) ( 1 1) did not apply The reference 
to the lease m the decree did not make the decree a 
d eminent registrable as a lease (Coldstream, J ) 
DaulatRau* Haveli Shah 

41 PLE 346=12 EL 55 = 182 I C 533 = 
A I R 1939 Lah 49 
•3 I7(l)(d ) — Compromise petition — Agreement 


■“rmanent lease of the right of 6 hint? to the 
10 in turn agreed to execute a kabulijat on 
ms and conditions as the patta, on the 
ch parties were at liberty to sue for specific 


documents vis , a mortgage deed and a s tie deed execut 
ed by my elder brother have been read over to me and j 
having understood (the sam*) I agree I have no 
oblection and I shall not interfere with the said docu 
raents and the said piddy land in future I agree to I 
all In witness whereof this deed is signed 1 | 


the intention of the parties as de fared by 
the compromise was not to effect a present demise and 
that therefore it was not nectary tha* the compromise 
petition which was made part of the decree should be 
registered before it might be almitted in evidence 
(Gksse J ) S WARN A MAYBE BaSU V SARAJU84LA 
Debj 43 a W N 95G 

— ,<» nt fA\ — 1.. . f r0llt y tar (j y tar tr 

f of 

■ • pe tod of one year, the 

mentioned therein is to 

■ which it relates do** 


SONI V PhAYaGYI AIR 1939 Bang : 

■ - —3 17(l)(b ) — Power of attorney — Registrant 

•—When compulsory 

The only circumstances in which a power of attorney 
is compulsorily registrable under S 17 (1) (A) of the 
Registration Act are where It has been executed to 
authorise the donee to recover the rent of an fmmovea 
ble property to the donor for the donee's own benefit - 
for in such a case it amounts to an assignment and 
hence under Ct (A) it requires registration Similarly a 
power of attorney which is intended to create a charge 
In favour of the donee on immoveable property referred 
to therein requires registration (Mink S V and 
Mehta J V) RAOHA IHi v TeR s |NGH 

1939 ED 203 =1939 A WE (BE) 200 


3 17 ( 1 ) (b)— A e filtered lease— Agreement] 

varying rent reserved si— Regulation, tf necessary ^ ^ 


AIK 193 J CUl 416 

3 17 (1) (c)— A?rrrif< for white consideration , 


.g 17(l)(d )— Lease for one year fixing annual 

rent— Meed for registration 

Where a lea>e granted for a p-nol of one year fixes 
an annual rate of rent which is to be paid monthly and 
gives the landlord after the etp ry of one year th* option 
to lease the prop*rty to the same tenant nr to other 
tenants, the lease is not one reserving a yearly tent 
within the meaning of S 17(1) (d) of the Reg , (ration 
Act and is therefore, not comnulsirlly registrable 
(Ram fall, J ) \f engh RAJ v NaNd Lal 

41 PJj R 616 = A I E 1939 Lab 558 

3 17 (1) (e ) — Kobila transferring rent decree 

— Need for registration — Ptngjl Tensity Ac', 
S 65 

I A Molala transferring a rent de.rec for mure than 
• n. inn s. rp ? «t*rH under S 17(1) (r)of 

• • * ■ ... creates a charge on 

■ ■ ■ ■ V >bil i transfer* both 

■ . actuat back rent* Is 

<s tifur Rikmsn //) 

| oiv NaKaVaM I *■>*•< i A ulr lAR *>EN 
j 43 OWN 858 

I fas amended in 1929), 8 17(1) (t) -Scope— 

gsgr— Final decree fer sale— t f tmn*l ak/e pro 
—Am game it of decree wsrth Rs 101 or upvirit 
(titration— Me esslty 

■ final decree for *ale on a simple mortgage drawn up 
e ord nary form must be regarded ai immoveable 
erty for the pirposes of Ch 111 of the Transfer of 
>eriy Act relating to sale of Immoveable property 
■ a deed of assignment of such a decree Is com pul* 
i aoiiiy registrable under S 17 (l)(r)of the Registration 


<»«i terms 
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REGISTRATION ACT (3908), S. 17. 

Act as amended by the T. P (Amendment) Supple" 
mtntary Act of 1929, if the value tbeieof is Rs. 100 
or upwards {Leach, C J and f*atan/ati Sastrt. 
/,) Shiva Rao r ■ * 

S 17 (2)(vl)- 

Awards— Afeetsnty (or r 
After amendment of J 
Act in 1929, awards which nil then did 


REGISTRATION ACT (1908), S. 28. 
which was the only item in the registration sab district 
and district In which the assignment deed was registered, 
should pass under the assignment and that as the regis- 


t require j g f 


8 and 29 — Applicability and scope — Mori* 


T.L.R f 1939) Nag 607=18310 E45=12RN 81= | 
1939 NL J. S75 = AIR 1939 Nag 2331TB) 

• S 17 (2) (vf) (Amendment of 1929 )— Ml 

retrospect ire 

The amendment made in 1929 with reference to S. 17 | 


The jurisdiction ronfened on a Sub Registrar under 
S 29 of the Registration Act is limned to receiving and 
registenng every document other than a document 
referred 10 In S 28 If a party desires registration of a 

J * — — * — * — s" — • -'one he is 

pleases, 
moveable 
ation of a 


— — 3 37 (2) (xl) —"purport to extinguish" — Inter- 
pretation — Receipt acknowledging payment of whole of I 
mortgage money. 

The words “purport to extinguish” In S 17 (2) (xi) I 
of the Registration Act cannot be interpreted as being 


document from beginning lo end. Where a mortgage 
deed containing a personal covenant is registered in a 
particular Registration office through the perpetration of 
a fraud on the Registration Law, — both the mortgagor 
1 - - - - •*-- *—■ l — S 28 of 


ARMNbiNGH. 183 LO 168 = 12 R.L 1U»« 

41P.LR 101 = AIR 1939 Lab. 272. 

• — Ss 23,25 and 75 — Document presented after 
more than four months — Validity of registration. 

Where five months after its execution, a document | 


ent cannot 
regards the 
the LlmL 
INDERDEO 

Singh v. Ramlal Singh 18 Pat 429= 

18110 482=5 B R 597 = 11 F. P. 595 = 
1939 P.W N. 268 = 20 Pat L T 285 - 
A I.R. 1939 Pat. 602 
SS 28 and 29 — Mortgage registered in wrong 


S. 28 — Pla-e of registration — Document if 

registered m proper place — Test — Intention. 

The question whether a mortgage document is properly 
registered at a place where only a very fractional por- 


A LU luoj Lab oai 
' ‘ 3. 28 — Applicability and scope — Assignment of 

mortgage right — Registration in place tn which one item 
of property lay without intention to f ass that item under 
assignment— Assignor having no title to such item — 

Effect on registration — Validity of assign . 

A mortgage deed dated 20—6 — l 1 ■ ' . ' 

of three items of properties one c . - , ■ . 

situated within the jurisdiction of the ■ . ■ ■ 

S. in Disttlct C. the other two being In an entirely | lion or not is a question of intention assuming that the 

. 1 » be Inda- 

. ■ give the 

■ . • • • . ■ ■ • d it Is a 

■ ■ • • . • • , . ■ of fact 

■■ 1 it, then 

• ■ • . e has co 
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REGISTRATION ACT (1908). S 30. 

11 EN 330=1939 NL J 4 4«= 
AIR 1939 Nag 57 (RE) 

S 30 (1) — Disc r{t ism under — Exercise of — Con 

iidcrations — IVro 1/ registration — Re registration 
The discretion conferred by S 30 (1) of the Rey«tra 
tion Act is wide and unfettered But it should not be 
lightly exerci ed and should not be exercised at all when 
there is gross negligence or carelessness or fraud 
In a case where even the registering authorities them 
'elves were milled and accepted a document and regts 
tered it, and were thus instrumental in lulling the 
parties into a «en«e of security it is pre eminently right 
and proper that resort should be had to the exercise of 
these exceptional powers The Act does not prohibit re 
registration or impose a time limit within which it mu't 
be done and hence in order to prevent injustice to the 
parties flowing from the mistaken act of the registering 


DIGEST, 1939 

REGISTRATION ACT (1008), S 49 

S 49 —Lease deed unregistered— Admissibility to 

prove nature of possession 

An unregistered lea'e deed which is co pul son ly 
registrable, can be used for a collateral purpose, ttz , to 
determine the nature of the possession of the lessee 
(Ram Loll, J ) MENGH Raj V NAND RaL 

41 PER 646=AIB 1939 Lab 558 
— — — S 49 — Jvope — Agreement among partners of 
firm on dissolution entered in day book and signed by 
partners— Term that all ihe partners have equal rights 
in the immovable properties of firm — Non regt (ration 
— Admissibility In evidence See REGISTRATION ACT, 
S 17 60 LW 331. 

- ■ S 49 — Scope — Unregistered sale deed — Admit 

utility to prove ttatute and character of posrerjion 
An unregistered sale deed of immovable property worth 
more than Rs 100 cannot be received in evidence for the 


■ Ss 32(a) and 34 (3) (a Person executing 

sale deed under power of attorney— Power to present and 


■ 1 . ■ 

S 49 — Unregistered tabnhyat — Admissihllty to 

prove permanent tenancy ^ 

n of 
he 
*TC 


I ■ • 1 : 

41 i J L R ts = A.1 It luoul.au lot 1 
■ — — -Ss 31 and 38 — Admission of execution obtained 
on commission— I f can affect tune fixed under S 34 
Where a Sub Registrar visits an executant on com- 
mission and nKta n« in lAm u nn nf prpr ifmn from the 


se 

n 

■ \ ■ ! . ■ ■ 1 >6 

s 49 (as amended Usufructuary mortgage 

for less than Ps 100— Creation of ky unregistered 
deed accompanied by delivery of possession — Suit for 
redemption— Admissibility of deed — Extdenct Act, C 91. 

* ’ 1 


register the decree ifthed< ■ 
from February 1932 ( tt'ers, Ag C J and ATxnohar 

Loll /)rvrPRATAPSRI*JARAYAVr DeRSAV RAM 
178 1 C 505=6 BB 110“ 11 BP 288 = 
A IB 1039 Tat 06 

— S 49— Applicability— Zar e fcthgi late for sis 

) art 

If a ear e pesbgi lea'e for six year* is unregistered, I 
under S 49 of the Registration Act It cannot be used In 
evidence to prove the faT that there was such a lease 
( Vsrsi. SJf and s, J At} 1 AHA SlIANKER r 
Paj Ram 1939 IU) 475 = 

1939 A.WR (Sit ) 218 


■ refers only 

to questions of right, title and so forth whl h have 
already accroed and does not affect a question of 
admissibility In evidence Therefore. Ibe pro»i«o to 
S 49ofthe h ecu t ration Act which was Introduced by 
S 10 of Act XXI of 1929 applies even to document* 
executed before April 1st, 1930 (Ghoie /} Swarj,a 
MaYelBaSui SeHAjunatA Debi 43 OWN 056 
- — (as amended In 1029) S 49 proviso— Scope 

—Agreement to terra of proposed feme of lend — Sul 
icfuent execution of m ichihba kr fence — A’ on regutro- 
lion— £ feet— Suit ky tenor for specific Performance— 
Agreement finer to execution of lean— Proof of 
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REGISTRATION ACT (1908), S. 49 


A lessee of ttnmovab.e property agreed to the terms 
of the contract of lease proposed by the lessor, and then 
executed a muchilika embodytrg those terms bat the 
same w as not registered In a suit by the lessor fori 
specific performance. 

Held, that the lessor wa» entitled to rely on the agree- I 
trent and to prose it without the necessity of spelling out [ 
from the written lease itself ( Ablul Rahman, J ~) 
Venkata SeSHmya t district Board, East I 
Godavari 184 ic. 465=12 RM 459= ’ 

1939 JIWN 165=AIR 1939 Wad 391 = 
(1939) 1 MIJ 82 

S. 49 (C)— l/iiregistired fartiti'in-dud — Admit • 

ability— Procf 0/ nature of possession. 

Where the fact of patntion between the parties is ad- 
mitted and the fact cf po'ses'icn of a certain property 
by one cf the patties is established by oral etidence, ; 
unteg'iMered deed of partition might be referred to 
explaining the r-amre and character of possession and 
that it led to the inference that the property had ci — - •- 
the party's share in partition. (Shemp, J) 

Singh t . a juman Imd ad qaeza iiple ' 

S 50— Applicability — Prior unregistered 

taisng effect by delivery of possession. 

The wording of S. 50 would seem prtma facte to 
apply to previous unregistered deeds, whether they have 
taken effect by delivery of po«se«»ion or not 
be unduly restricting the scope of the section 
it does not apply at all, when the previous 
transaction has taken effect by delivery of 
(Wide, J.) ILAHI BAKHSIf v KALU MAL 

I.L.E <1939) Lah 261 = 1821 0 460=12BL 35 = 
41 PER. 19= AIR. 1939 Rah 29 


RELIGIOUS ENDOWMENT 

No presumption of correctness attaches tinder S. 60 of 
the Registration Act to a statement of relationship made 
in the endorsement of the Sub Registrar. (BAtde, /,) 
Kahna v. Government of Punjab 

41 P.L R. 376= A I.E 1939 Lah. 458 

— ■— S. 77 — Applicability — "Refusal to register” — 
Sub-Registrar refusing to excuse delay in Presentation 
of document— -Failure to appeal to Registrar — Suit for 
regi strati on — Ufa intamabih ty 

Where a document is presented for registration to a 
Sub Registrar beyond the 4 months' period with an 
application under S 25 (2) of the Registration Act to 
get the delay condoned, but the application ts refused 
and the Sub Registrar makes an order ‘Registration 
refused,” a suit under S. 77 of the Registration Act is 
not maintainable when there has been no appeal to the 
Registrar (Broomfield and Norman, //.) KiSAN 
LAXMANr DALSUKH 182IC 943=12EB 49 = 
41 Bom LR. 470 = A IE 1939 Bom 264 

— S 77 — Refusal to registei — What amounts to. 


months also has expired and further stated that the 
document was not registrable under the Act 


S. 50—Dclnery of , 

deed— ff amounts to notice 
A person who takes the s 
deed, with full knowledge t 
obviously partly to the ver 

he cannot succeed merely on the strength of his - 
tered deed. Delivery of possession may amou 
notice of the previous title and the subsequent a 
may fail owing to such notice but that would d- 
upon the nature and circumstances of the pos«r 


. A »* 1 


obtained by the vendee was not of such a 


Slope of. 
n of S 87 of the Registration As 
,0'e cases in which an tppjrasCa 1 x_r 
nade out of time, (, V/ori'je r / 

\ /.) Rampratap S.grifr’S - 
178 1 C SX-'ZZ = 
11 R P. 268 = AXE ZTZf v 

19 — Scope — Non <orif!}UKas-£fcS ,/ ^ 


, /.) S 89 of the Registration 

of S. 7 of ibe Land Impror——r r—._ 

55 “ t ration Act itself provides ca -rr- -« e— * -* 
29 w..h the rrovmnn, .re '-7; 


r~rtd £« 


■ ■ -S CO — Due attestation of 

lion from endorsement 

No presumption of due attestat 


- —3 tO—F.nJorsem wf—Sta tement of relationship I 

iu —Presumption of eorrectreis. I 

Y. D. 1 939 — 6C 


Religious 

See also 

(2) Sris^rrz orji 
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EELIGIOUS ENDOWMENT t RELIGIOUS ENDOWMENTS ACT (1863) S 13 

' - —De'tulttr estate — Managing Committee “ — ' J ' ' 

iy Court— Repairs executed by them znthout i 

land an — Power ef Court to to net ton payment * I 

If a managing co turn ttee appointed by Ltm • 

pect of a debatter estate execut s repairs nit 
reference to theCouit it would be open to the , 

overlook the fact that Sanction for incurring the costs j RELIGIOUS ENDOWMENTS ACT (XX OF 
had not been previou |y a Led for, and the s ourt may [ 1863; — Appt cabihty —If eon fined to endowments exit 
properly sanction the pay n»nt of costs which had been | t,n £ at time of tit passing 


ary arc baba right 

A public temple is res extra commerctum x and tt is not 
open to a private individual to acquire by prescription 
any private ownership in regard thereto The character 
of a temple as a public temple cannot be taken away b> 
any assertion of private rights especially when there is 
no evidence that the public hate ever been excluded 
therefrom Bat where it ts found that the descendants 
of a person introduced as an archaka in the temp e have 
continued to be in possession as archaka and doing 
archaka service, «etting up an exclusive right to the 
possession and management of the temple for nearly 30, 
years, and none of the trustees ev-*r sought to interfere 
with their management or possesion the inference is 
warranted that the descendants of the original archaka 
have acquired the hereditary archaka nght in the temple 
and as such the right to be in possession and manage 
mentof the temple The trustees would have no right 
to interfere with that management except to exercise a 
general supervision over them as trustees, or to get a 
decree for possession (Ventataramana Kao J ) 
VlSHMJ NAMBUrUKl V RAMUNNI Marar 

1939 MWN 1143 = (1939 2MX.J 867 
——Temple committee— rowers and dunes of— Power 
to dl«mi«s trustee without enquiry or at pleasure and to 
appoint new trustee In his place See RELIGIOUS 
Endowments act, Ss 13 and 14 

(1939) 1MX.J 9 

•— — Temple — Scheme— Clause presenting qualified 
Uon for trusteeship— Prch htson against elcetson of 
person eon- tet ed of non contpoundatle offence — Person 
convicted subsequently repenting — If can be trustee — 
Analogy of Ju p ndtd plcaJtrt. 

So f at as pleaders are concerned, the control over 
them Is seated in the Court to su*p*nd them or Strike 
them off the roll* and If a man has really repented the 
Court has always the right to restore the man to the 
profession B it the qoe tion of repentance has nothing 
to do with the interpretation of a clause In a scheme 



Agreement by mahant tram f erring msnigement to SiH 
Committee — t ahdsty 

An agreement by a tnahant of an Uda i Institution 
under which he hands over |h- manag-me-it of a ttnctly 


" S3 13 and 14 — Powers and duties of trustee and 
temple committee— Interim trustee — Appointment by 
committee — Duration o r — Powers of committee to dss 
miss — Ground s for dismissal — Failure to hold inquiry 
or to give Opportunity to answer charges — Effect — Ap 
point ment of fresh trustee in place of trustee trrtgultrly 
dismissed - Validity , 

In a temple to which the provisions of the Religious 
Endowments Act (XX of 1863) apply an interim 
trustee was dismissed by the Devasthamm Committee 
at a n eeting, on the grounds that the trustee (I) faded 
to submit a detailed report of the tempfe /eases amount 
of arrears of rent and sums collected (2) prevented 
members of the Committee from holding their meetings 
in the temple premise* and (3) broke open bundl boxes 
without notice lo the Committee At the same meeting 
the services of the interim trustee, who was originilly 
appointed to hold office till a permanent trustee accord 
mg to the prcvai ing custom of the temple from the 
founder's family was appointed, were terminated and 
another person was appointed in his place The dismis 
sed trosree filed the suit and contended that hi* dismissal 
was Irregular and illegal as he w a« not gud y of any 
misconduct that the appointment of a fresh trustee in 
his place till a permanent man was appo nted was illegal 
and void, that the isolation of the Committee was 
ultra tares Since the agenda did not contain the subject 
nor was any nolice given to him of the nature of the 
charges that he wis not afforded an opportunity to 
defend him«elf and that therefore an Injunction restrain 
Ing the Committee from interfering with th» plaintiff*’ 
possession and management of the temple properties 
should issue 

Hell, (l) that under S 13 of the Act it is the duty of 
the trustees to keep accounts of receipts and disburse 
ment* and It Is the duty of the Committee (o require 
production of the accounts at lea*t once a year There 
was no suggestion m the case that the Interim trustee 
had not kept correct accounts Only if his conductbail 
— . •- — --e breach of trust or neglect of 

■ ■ a 14 of the Art could the Civil 

di miss him. Tie Committee 

■ . ■ ■ powers than the Court had In 
■ ■ . he trustee was not a clerk or a 

• . ’ e to he dealt with In any way at 

. - . * complained of by the Comm t* 

■ ■ * negl*ct of duty, because the 

' mu«t be of the same serbumeM 
reach of trust The Comnlttee 
• • nsdiction di n iss rim tru tee from 

■ sugar n Xifjraia Atysr, (|fl9S) 

I UK. 21 Vad l/V at 184 followed (2) That without 
j proper enquiry Into the matter that t* without cl argm 
being framed an J opportunity for explanation being 
given the trusiee lo meet the charges the duml'ul was 
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RELIGIOUS PROCESSION, 
inva'id, 21 Mad. 179, (1916) 30 M L.J- 61*>. 5 UV. 672 
ref. (3) Notice of the meeting at w hich enquiry will have 
to take place should «*t out the subjects of enquiry in the 
agenda, 54 M.L J. 140 I.L.R 51 Mad, 68, tel. (4) It 
was irregutar and opposed to natural justice to dismiss 
the trustee without the necessity requirements of an 
enquiry. (5) The trustee though appointed interim, had 
what might be called a freehold in his possession since 
bis appointment w as op to the event of a permanent 
holier of ihe office being found and until that event 
occurred he was entitled to hold office of a trustee; (6) 


from interfering with the trustee in his duties as trostee 
of the temple {Gentle, /) VenkataSUBBa MUDV 


RIPARIAN RIGHTS. 

I Tota V ASA Ram. 1939 AWB.fB E,) 100= 
1939 A LJ (Snpp.) 80. 
REVENGE RECORDS — A 'hasra Gtrdawars — - 

Entries in — Value of, 

Khasra Grrdawan entries are admissible in evidence 
and they furnish important evidence upon the question 
of possession. {Kuhlu, J.) RAHMAN v AHMEDOO. 

41PLR J &K.15 

— Mutation — Enlrtei — Presumption of truth . 

A mutation is not a part of the record of rights and 
unless a mutation entry has been incorporated in a jama- 
presumption of truth attaching to it. 
<el. on. (77* Chand, J.) NaTHU 
■ Muhammad. 

AIR 1939 Lab 395. 

I Patta not cental nt ng dtminuant of land — Onus 

1 of proof thit land claimed 11 covered ly pitta. 


AIR 1939 All 280. 
RESERVE BANK RULES. I*. . 
under— -Scape 

When a servant who is entitled t 
R. 22 (tit) of the Reserve bank I - .j .. - 
inquiry it must not be wholly illusory. If he submits 
an explanation with regard to the charges made against 
him the bank cannot take any action till they art satisfi- 
ed that a charge (or charges) Is proved; It is not enoogh 
that it is merely made. The framing of charge ' 
an enquiry and If It is proved, they must be 
that the act or omission which forms the basis 


answer charges in person but puts in a written statement, 
does not absolve the employer from paying regard to the 
elementary rules of justice and (airplay. Since a tight 

■ * • • r employee 

■ ■ > . y evidence 

. . Roberts, C. 

■ ■ ■ India v 
L.,,ai -a-— .--u -tang 357 

REVENUE COURT MANUAL (All ' I> ~ *1 a-' 
13 Service not personal If effected— p> • . 

follow'd. 

Rules 11 and 13 on page 9 of the I 
Manual require the attestation of two ■ 1 
service is not personally effected. When the procedure 
prescribed by the rules has not been followed, the 
•service is defective. {Marsh, S. At. and ,Mth!a, J. M.) 


— ■ Settlement recordi—Entnei sn—ff rebuttable — 

Facts to be proved. 

Though the settlement entries of 1302 F. and 1334 F. 
are rebuttable, it is necessary for the opposite party to 
prove conclusively that they were wrong It is not 
enough for them merely to show that it was unlikely 
that the other party's predecessor in Interest cultivated 


’'silage papers — Entry sn as to rent — Value— 

Rebuttal, 

An entry In the village papers of rent has a certain 
sacred character in the eyes of the law. It can be 
• 1 • r 1 . . - « the 

. and 

378. 

■ See C. P. Code, O 47, R 1. 

*• J«(1)C P. Code. S 115. 

(2JCR. P. CODE. S. 439. 

RIPARIAN RIGHTS — Arts final channel— Right to 
flaw of to iter. 

Any right to the flow of water from an artificial 
channel must be based on pre-cription 1 B 1 ruler. J.) 
AH Ld v USaN Bau. 1933 RangLR. 6S1= 

AIR 1933 Rang. 416. 
— Natural stream — Upper riparian owner— Right 
to dam up stream. 


owner of a lower holding wiih as much water as fce needs 
for his own purpose, it cannot be laid that the amoan: 
that goes down ts materially diminished. If, the-efore 
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the owner of the tipper holding puts a bund across the 
river so as to block the water course entirely but cuts a 
bypass just above the bund so that when the water 
banked up by the bund rises to a certain level the sur 
plus water flows down that bypass and rejoins the bed 
of the mam stream just below th * *- * - * 

holding of the lower owner, the 
restrain the former unless he has 
suffer, from the effect of th« 

Ah Jjv. V San Bau ■ . ■ 1 

A . 

SALE— -S7;am transaction — To 
The pas«mg of consideration and the relationship 
between the parties are very important waiter' in arriv 
mg at a conclusion as to whether a 'ale is or i» not a 
sham tran'actlon (Ttk Chand and Abdul Ra<k d, JJ } 
Basant Kaur ». Ram Singh 4’ T**"* — 
a IB 

SALE OF GOODS ACX (HI OF 1 

"Moveable property” — Dtertt — Sale 


IO48 

SALE OF GOODS ACT (1930), S. 55. 

There is no reason to assume that goods entrusted 
jangad are goods to be sold on approval, rather than 
goods to be 'hown for approval By delivery of goods to 
a broker even on tan gad terms , no property can pass to 
him under S. 24 of the Sale of Goods Act. Goods or 

— " ■ * — 1 ’ - ’ — - * the buyer, 

same and 
1 cases are 
. ’ad. S. 24 

• anded o\er 

approval 
. eels a sale, 

the title of the purchaser is protected under S 27, pro- 
j sided there is no want of good faith On a comparison 
1 of the words of S3’ 24 and 27 of the Ace, it is dear that a 
I mercantile agent who receives goods on fan gad acquires 


orally and it is not necessa 
decree to be vajjd should 
C. P. Code can only be cor 
the requirement of a traits 

quirement of procedure. It is not a substantive enact- 
ment which says that unle's there is an assignment in 
writing of a decree, a transfer, though ma 
shall he inopeiative or void ( Plackvnll , J.) . • 


■ I *. 

teeth — If a contract for sale of goods 

Where a contract is for a chattel to be made and 
delivered, it is clearly a contract for the 'ale of goods 
A contract to make and deln er a set of fal'e teeth is 
therefore cont 

pies of the Sal ■ 

{Gruer, J.) . 

S 16 (1 ) — Nature of condition implied in — I 

Right of purchaser to refect 

Accordin'* to S 16 f 1 1 there is an implied condition 
that the got 
purpose lor 
he does not 
purpose for 
reject them ■ ■ 

Ss 

to buyer. 

According to the principle underlying Ss 18 and 19 of 
the Sale of Goods Act the property in the goods does not 
pass to the purchaser until he exercises an option and 
selects the article Consequently where it was left to the 
purcha'er to choose one of the two tins of 'Rung* the 
sale would not be complete until he had exercised his 
• 1 • ■ - -*-«•" be held 

S(CW) 


: b 2! Applicability— Mercantile afinl 

| — Broker— Deh t cry of goods to by owner for purpose of 


*nt is lo be found in the 

are delivered to him 

Where the owner of certain diamonds gives them to a 
broker to be shown to intending purchasers for approval 
only it cannot be held that the broker is a mercantile 
a<*ent within the meaning of the Sale of Goods Act hav- 

- *•*" {.Kama /) AMRITLAL 

. •• I LB. (2939) Bom 464= 

>=AIB 1939 Bon 435 
- 1 ‘•hcahney — aate oy person 

t in possession of goods not with consent of timer — V ah 
dtty 

S. 27 of the Sale of Goods Act, which deals with the 
' '■ ' known rule that a 

and who does not 

• - the consent of the 

tter title than the 
e of a mercantile 
n possession of the 

- r , If that is not 
mown, mi woiuj ui iue pio., u u* .j 27 will not apply 
even apart from the question of good faith and notice. 
( Kama.J ) AMRITLAL v RHACWANDAS 

ILB (1039) Bom 454 = 41 Bom LB 609 = 
A IB 1939 Bom 435. 
S 55 fl) and (2) — Sale and agreement of sale— 
Distinction — Test— passing of property in goods— In- 
tention of parties — Duty of Court to ascertain— Buyer 7 1 
| refusal to pay price — Remedy of seller. 

| In considering whether the terms of a transaction 
constitute an out and out sale or a mere agreement to 

' ■ •> •*. ascertain when it « as 

. I he property in the 
is to be transferred. 

• m is that from the time 
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SALE OF GOODS ACT (1930). S 56 
when they vr ere ertered into the seller coaid not hate 
dealt with the property, and had he attempted to do so 
the buyer could dearly hate restrained him by injunction 
immediately and when further the bujer was lobe at 
liberty to deal with the property and to take steps to 
realise it, the intension of the parties must be held to be 
that the property in the goods sbonld pass from the | 
seller to the buyer forthwith The fact that the buyer is 
given some time for paying the money fixed as the sale 
price can in such cases be taken only as an option given 
to the buyer and to amount to the seller agreeing to give 
credit to the buyer for that period of time If in such a 
case, the buyer wiongfully refuses to pay the price, the 


1050 

SBA0U3r03I3 AOT (1878), S 188 

the property had been what it was represented to be. 

( Thomat.C . 

i- A H PA 


SALE OF 

S A LV AGE — Principle of — Applicability — •Court m cuts 
—T rc I passer wrongly in possession of property — Mort- 
gage of for payment of Government rtlenue- — True 
owner subsequently establtshi "g title and getting posset - 
non — Suit by mortgagee against mortgagor and true 
owner to enforce mortgsge — Right to mortgage decree or 
personal decree against true owner. 


Presumption 

Buyer agreed to purchase from seller 200 shares in 
Ileinze Tin, Lim.ted, but he broke the contract and 
refused to purchase the sam- in spile of seller's notices 
last of which was dated 29ih June, 1937 .when the market 
had fallen considerably The shares however were not 
refold until 6tb September, 1937, as the sellers did not 
give instructions to their brokers to sell them and no 


10. 

— —3 66 (2) — " Impossible ” — Meaning of— Sale of 
decree— Seller to cease to hue right to execute decree— 
Buyer given liberty to realist decree as he liked at any 
moment — Judgment debtor becoming miolient before 
payment of price and execution of deed of assignment — 

Effect 

In the case of a sale of a decree in which the seller is 
not to have any right to proceed to execute the decree 
from the time of the transaction, and the buyer is given 
the liberty to take steps to realise the decree at his cost 


damages. 

In respect of a claim for a breach of warranty under 


own oenaii 10 piesei ve me esiaie m oiuer 10 pioieu 111 s 
claim The equitable principle of salvage Can have no 
application in favour of a person who has never been in 
possession of an estate under any claim whatsoever and 
who is no more than a mere volunteer or a mere lender. 

! A person lending money to a trespasser for paying 
Government revenne of the estate of which the latter is 
wrongfully in possession and taking a mortgage from the 


bbK bJWell.C. otfl-.il KP.t>U- 
A.I.K 1939 Pat. 559 
SALVAGE LIEN— -Applicability — Debt incurred by 
receiver appointed by Court— Priority over mortgages 
created prior to such appointment— Rule — Powers of 
Court. See Receiver— BORROWINGS by 

18 Pat 279. 

SAN AD — Significance of — Settlement with a member 
of Joint Hindu family — Property if self-acquired pro- 
perty — Holder if a trustee — Acceptance cf guzara by 
other members — Etfect. 

Where a settlement is made and san ad granted to 
a member of a joint Hindu family of property in which 
,.i M i-u — * - — * >— ded to enure for 

he rights of the 
. ■ ' wa« granted for 

the use of Joint 
■ icquited property 

be grantee holds 
. eptance of guzara 

■ - of any tru*t that 

■ " /.) J A DUN ATM 

■ , 178 IC 950m 

*! ■ !“UEO. 127 m 

■ ■ :. 1930 Oudb 17. 

(xrv or im\ 

■ ■ apply to territo- 

ries ouiMue uiiiiMi iiiuu. lAm.v f.JC end Mir 
Ahma/.J.) WALlSHAHr HASH AM KHAV. 
sour ft 00=10 Tt Pesb. 10 = ALE 1939 Pesb.25 
' '■ ACT vm OP (1878), S. 

■ . - n of goods— Remedy of 
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Sea CUSTOMS ACT (1878) S 191 I SIND ENCUMBERED ESTATES ACT (1896) 

The sole remedy open to those who ate aggrieved by 

J- r r--.. . I 1- | SIND I 

Art — Discretion of manager of 


or order for cor fiscal on of goods passed b> J 5JJ 1 P ENCUMBERED ESTATES ACT (XX OF 
under the Sea Custon s Act is the / Scheme of tie 


an Officer of Cu* 

appeal to the Chief Customs Authority provided by 
b 188 The order is not liable to be challenged or im 
pugnetl by any suit (Pane i ridge J 

Secretary of State for India it 
ILe (1939)1 Cal 267 «=' 

AW 

— — S 191 — Orders under— If car 
civil Cot rts 


The scheme of the Sind Encumbered Estates Act does 


Orders passed by the Governor General in Council ( ' “ ® s ® 10 and 12 — Manager s power of marage- 

under S 191 of the Sea Co toms Act can in no ca** hr ) t»'"t— Property hewn in rtienue record, n, b.tonmno 


e be I 


AIR 1939 Cal 763 

SECOND APPEALS See C P CODE S 100 
SECURITIES ACT (X OF 1920) S 6 —Cover, 


VINCE OF Bengal ILK (1939) 2 Cal bi= 

AIR 1939 Cal 746 
SETTLEMENT RECORDS See REVENUE Re 
CORDS— SETTLEMENT RECORDS 

SHIPPING — Bill of lading — Meaning "-t - J ~i 

of— Transfer of bill of lading— Effect of 
A bill of lad ng is a document of title 
shipowner or by the master or other agen 
owner which states that certain specifier 
been shipp-d upon a particular ship and w 
to set out the terms on which such goods have been 
delivered to and received by the ship The bill of lading 
is a symbol of the r ght of property in the goods «pec fied 
therein Its possession is equivalent to the possession 


goods These attributes however attac * 

bill of lading and not to a false h II of 

shipped and not to goods intended to t 

that an essent al condition of the opera! 

lading as a document of title and as a symbol of the 

goods is that the goods are on hoard as the b Us of lad 

mg certify It is essential for the purpo e of com 

merce that a nece« ary cond tion of the operation of a 

b II of tad ne as a document of 

board the sh p of ibe goods wh 

cover, and wh cb it Is so decl 

{Dal it, J C anJTyabu /) • 

CO v CENTRAL BANK OF INDIA LTD 

1841 0 226 = 12 R S 96 = 
ILE (1939) Ear 439= A I R 1939 Sind 225 
SIND COURTS ACT (XII OF 1866) S 8— 
Appl cab I ty— Appeal— Forum — Admtn » rat on ru t 
— Su t valued for court fee below Ks 5 000 Order by 
First Class Subordinate Judge re timing pta nt for pre 
sentation to proper Court— Appeal to High Coot— 
Competency — D strict Court s junsd ction to entertain 
See Bombay civil Courts Act S 26 

AIR 1939 Sind S06 


belonging 
T htrd person dts 
tton — Property— If 
gimert of manager 
o property made by 
oust the manager's 
power oi n anagemem under Ju Under S 8 the 
order of managen ent extends inter aha to all the im- 
movable property including any interest in joint lin 
movable property of which the debtor is possessed or 
necess-trily implies 
y is and some decl 
property does not 
laim the identity of 
re in the lands is 
shown as the property of the Zamindar m the record of 
rights puhl shed by the manager under S 12 the 
manager can rely upon the presumption rai«ed by 
b 135 J of the Land Revenue Code and the share can 


S 9 (2)— Scope— Suit to compel tna oger ter 

recogntte transferee or assignee of admitted tlatm — If 
barred 

The claims aga n«t the estate are debts and the 
rned only with such debts and repre 
A debt is not the less a debt because 
ermined by the manager The Act does 
~ * * — = — *o a third party 

he cred tor nor 
recognize the 
But a suit to 

• transferee or 

r v„ u |n real ty one in respect of 
within the prohibi ion con 
is JC and Weston J ) 

■ * ■ «cer Sind Fncumbered 

Estates 179 I C 856 = URS 166 = 

AIR 1939 Sind 36 

S 30 — Manager’s power to arrest— Conditions 

Under b 10 the manager has pow er to arre t during 
L — ' *■ t is incumbent 

to exercise the 
> mention in his 
he passes his 

order and the survey numbers in respect of which he 
proposes to recover by his power of arrest *«ws due 
( Davit JC and Weston J) SHERKHAN v EMPEROR 
182 I C 963 = 40 Or LJ 710 = 12 R 3 37= 
AIR 1939 Sind 155 

S 10 — Scope of— Effect of Pep tiling Act of 1938 

and General Clauses Act 

The general pr Inc pie embodied In S 4 of Repeal ng 
Act of 1938 and in S 6 A Gene al Clao'es Act. 1897, 
is that textual alterations remained fixed in the parent 
Act alter the Amending Act came into force though the 
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SIND ENCUMBERED ESTATES ACT (1896), 
S. 29. 

Amending Act be subsequently repealed. Therefore 
S. 10, Sind Encumbered Estates Act even now relates 
to "rents profits and other sums in respect of the pro 
perty under management” as amended by the Repealing 
Act II of 1906 though that Act itself was afterwards 


■3 29 — Scope— Mortgage decree obtained against 
ta mt ndar— Execution — Judgment-dcbtcr dyt ng — Legal 
represen'atite — Obieition that decree it no longer exe- 
cutable against mortgaged property— Competency. 


SPECIFIC RELIEF ACT (1877), S 9. 
it acquires that right by prescription (Wadsworth and 
V enhataramana Kao , JJ ) Mahomed HUSSAIN 
Saheb v. The ajiday Mahmood Jamait. 

50 LW 734. 

SOLICITOR— Lien of. See LEGAL PRACTITIONER— 
Solicitor 41 Eom LE. 1091. 

SOLICITOR AND CLIENT— Agreement for re- 
duced lee See legal Practitioner — Solicitor, 
41 Bom L R 410 

SPECIAL MARRIAGE ACT (III OF 1872), S 2— 
Marriage under Act — When permissible — Suit to declare 
marriage void — If need be brought in High Court m 
it i matrimonial lunsdnlien 


LAND. 

SLANDER. See TORT— DEFAMATION. 

SOCIETIES REGISTRATION ACT (XXI OF 
1860), S 20— Society or association formed (or manag 
tng mosque— Association hating for Hi obtccts, " ‘ 
mg subscriptions lor mosque, paying talariei one 
expen set for ubkeep of mosque and impronng. 
education and rendering help to poor — If can be • . 
tend under A.t — Right to act as muUawe 
mosque. 

A society or association having among its objects the 
conduct of the affaire of a mosque by collecting subsetip ; 


under the Societies Registration Act. A religious \ 

society would also be a charitable society If it should be 1 

for the benefit of 

formed for certain put 

charitable, the fact th • 

be strictly charitable, 

society any the less a 

is one intended to • 

portion of the pub 

education and the r 


4SCWN 215 = AI.B. 1939 Cal 644 
SPECIFIC PERFORMANCE— AVatiWrr and tai- 
ling ness — Onus — Hisch.tr ge of, 

AHer a bargain of sale has been repudiated by the 


mohan v. Chandra Rhagabai 

18210 12-11 R.N 602 = 1939 N L J 315** 
AIR. 1939 Nag. 173. 


Suit for — Alternalne prayer for refund of 
amount pud— Withdrawal of claim for specific per. 
for mane t — Damages, if could be awarded— Decree for 
refund unth interest — When proper. 

The plaintiff «ued for the specific peifotmanco of* 

. . .r s ■■ right) (A 

- ■ ■ ■ . ajtd r* 

'• ronildera- 
tin 


■ dr'll* tor 

■ ■***’* t 
"I I'Sr >1 
* it' Rr, im. 


under the An and its registration thereunder is perieuiy 
legal and valid. There Is nothing in Mahomedan Law 
to prevent such an Incorporated society from performing 
the functions a of muttawalli of a mosque. If such a 
society holds the office of mottawalli and Is In manage- 
ment of the mosque as such in derogation of the right of 
a person claiming to be muttawalU, for over 12 years. 


■ 1 ■ ‘ ' ■’ ' ’ ■ > ; . i- •, 

O / ii Jim unair . 

In a suit under S. 9, S|»- 1&>- ts.e a -j •» ^ 
damages car.not be com!>n<< ^ 

nor can the defendant be at rr+*t tr** ? 
soil Where, therefore, »!.«• p ■* *<',■•{ tWr~- *" 
and the defendant war ^ r . j,. r ' 

case was tried In the o.«*,i..« . 
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SPECIFIC BELIEF ACT (1877), S 11, 
by S 8 of the Specific Relief Act and not in a summary 
manner as required by S 9, and there was an appeal and 
at second appeal 

* Meld, that it was not a claim under S 9, Specific 
Relief Act 11 I C 38 and 29 I C 210, Foil 
{. Ratyttmal and Sukkdconarain, JJ ) BHOI 
v MADHOS1NGH 1339 Mar LR 2 ' f 

• -S 11— Control — Construct ton 

Under S 11 of the Specific Relief Act a pi 
not be said to be in control of movable prope 
be can only obtain possession of it with the 
of a Court of law The word ‘control* in tl 
means control exercised when the property in question is 
in the physical possession of an agent or bailee who is 
reasonably certain to carry out the directions of the 
principal or bailor (.Pancindge, J ) LAL Chand v 
Haki Chand 430 WN 903 

* • ■ " Ss 12 and 19 — Contrart to roll land — Di fault I 
by vendee — Vendor teasing property to raise money for 
suit for tnforctmtnt — If destroys right to specific per 
formanee — Claim to damages — Sustainability at an 
independent claim 

A agreed to sell a piece of land to B for Rs 9,000 
He received Rs 100 by way of advance and it was 
agreed that the balance was to be paid within a month 
and the transaction completed As the sale price was 
largely to be utilised for the payment of the debts of A, 
it was agreed that the balance remaining after the pay 
ment of the debts should be paid to the vendor before 
the Sub Registrar at the time of registration of the deed 
As a lease of the properties was then outstanding 
possession was to be delivered to the vendee only after 
the expiry of that lease As the sale was not completed 
for nearly a year, the vendor A, arranged to file a suit 
for specific performance, and for that pupose raised a 
sum of Rs 1 000 by a mumgutta lease under which 
the transferee was to be in possession for 12 years to get 
the advance of Rs 1 000 liquidated B pleaded that by 
reason of th 
from carry 

must fad . 

gave up his 
had raised 
deed of rele 

the crops dating that season A also claimed damages 
from B but li pleaded S 19 of the Specific Relief Act 
in bar of that claim 


SPECIFIC BELIEF ACT (1877), S 39 
The Court will not decree specific performance of an 
act which the defendant is not in a position to perform 
( Panekndge , J ) LAL CHAND r HaRI ChaND 

43 OWN. 90S 


of immovable property is purely of a personal character 
and as no personal liability can be impo'ed on the 
minor, it follows that the minor cannot be compelled to 
perform such a contract The purchaser cannot claim 
compensation from the minor for the breach of the 
contract If *hat is so, S 25 A of the Specific Relief 
Act debars the purchaser from claiming the relief of 
specific performance against the minor (ffiyogt, J ) 
Krishna Chanda Sharma v Rishaba Kumar 

1939 NU 324= ALB 1939 Nag 265 
■S 31 — Mortgagor in ' satisfaction of mortgage 
debt selling mortgaged property to mortgagee — Certain 
property mndescribed in deed by error — Judgment- 
creditor of mortgagor subsequently purchasing property 
in execution — I ortga gees’ right to rectification of deed 
As a Court purchaser is bound by estoppels whrh 
aflect his judgment debtor, all the more mu*t he be 
bound by an obligation binding the judgment debtor to 
make a valid conveyance of property which the jndg 
roent-debtor has admittedly intended to convey but has 
not so conveyed in law by error Hence where a mort 
gagor in satisfaction of the mortgage debt has conveyed 
by a registered deed of sale the mortgaged property to 
the mortgagee but certain property is misdescribed by 
error in the deed the mortgagee is entitled to a decree 
for rectification of the deed as against the judgment- 


• S3 39 and 42 — Applicability and scofe— Mort 

gage deed — Suit to declare forgery and of no legal effect 


damages is not sustainable as an independent claim 
{yaradi 

v SREE 1 ' ■ ' 


by vendee — Suit for specific performance — 
damages — Sustainability — Claim on the f 
breach and acceptance of breach and claim in 
native — Distinction See SPECIFIC Relief At 
AND 19 (1939) 1MU 436 

S 22 —Act which defendant is not in position to 

perform— Specific performance— If can be deereed 


■ v> ueic a piaimni ui mga a sun . 
I certa n rnorfyape tiurnort np to 


* been executed by 
no legal effect 
ged to be mort* 
the defendants 
■ghts under the 


relief of injunction asked for is not a very appropriate 
or satisfactory relief, and It is unnecessary to grant the 
plaintiff an Injunction 
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SPECIFIC RELIEF ACT (1877), S 41. 
Quaere , — Whether the declaration in the suit 


1 SPECIFIC RELIEF ACT (1877), S. 42. 


^ . seeking to restrain a defendant from sharing in the 

perly be brought under S, 42, Specific Relief Act. | benefit of attachment of properly which has not been 

( a...... e- t *■-.» At. M tin. n... . I J 


minor to ignore — Liability to restore benefit. See 
MAHOMKDAN law— Minor. (1939) 2 KLL.J 463. 
■ - S 41 — Cancellation of deed of tale executed by 

minor — Misrepresentation as to age— Order for refund 
of consideration —Discretion of Court. 


nature is furnished, it is wrong to hold that such a suit 
for injunction is premature. The plaintiff filed a suit 
against one R to recover a sum of Rs 2,700 odd due to 
him on promissory note and got an order for attachment 
of R's property before judgment. Sometime later 


order the refund of the consideration by the minor to j decree obtained by the defendant against R was frau- 
the transferee although the minor had made a false l dntent and collusive and that the defendant was not 
representation as to his age at the time of the transac- j entitled to attach the property which the plaintiff had 

»' ■ ‘ ' ‘ • * ■ lie under S. 

I ■ 1 1 ■ ' ’ . " ng the ptain- 

' ' " on, that the 

; ■ 1 , ■ • ■ an injunc- 

by reversioner of mortgagor to declare right to redeem I *wn to restrain the detendant from attaching the pro- 
mortgage — Conrefuential relief— If necessary perty. which injunction would be based on a declaration 

Where the reversioner of a mortgagor seeks a declara- J that the defendant’s decree was fraudulent and collusive^ 

' ■ ) 


character — Opposition to the performance 0 / a ceremony 
— Legal status of person desiring to perform it, if in- I 
valued— S. hi, tf applies. 

S. 42 of the Specific Relief Act, grants relief only in 
cases where the legal character or nght as to any pro* 
perty of the plaintiff is denied by the defendants. A I 


colluding defendant. (. Davit , f.C. and IVeitm, /.) 
Ghanshamdas v. Manager. Sind Encumbered 
Estates. 179 1 C 9B6 - ll E S 166 - 

ALB 1939 Sind 26. 
— ■ — S 42 — Scope — Suit for declaration of right of 


collusive and to declare that latter creditor had no 
right to attach the property— Maintainability— In/une- 
tioii— -Grant of— Conditions. 

It isopen to a judgment creditor to file a suit to 
restrain another creditor from seeking to enforce the 
latter’s judgment against the property which the former 
creditor is attaching or has attached. The Court, it is 
true, never grants an injunction unless there is some 
evidence that the plaintiff’s right is in danger or is 
threatened. There is no doubt that if a plaintiff were i 

Y.D 1939-67 


nary Mage to anticipate, what the findings of fact in 
the suit are likely to be or to pass au order calling on 
the plaintiff to amend his plaint, (.Mamet, C.J. and 
Rowland, J.) IUJA CRAM SUNDER DEB r. MASi 
Behara. 6 Cut L.T. 35. 

S 42 — Scope — Suit for declaration that plaintiff 

and defendants as heirs of deceased were entitled to 
shares in money 1 lying to ere Jit of df eased m hands of 
Provident Trust not party to nut for ' ' 
restraining defendants from receiving 
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SPECIFIC RELIEF ACT (1877), S 42 I SPECIFIC RELIEF ACT (1877) S 46 

ghhty—. Amendment of flamt by addition of prayer for Co “ n t0 prevent the other joint owner from interfering 
. . “ * ‘ 11 *"* " '"'re a joint tenancy 

r possession The 

■ specific Relief Act 

• ■ The real diffi- 

> 42 is in the 
* plaintiff being 
■ ise only means 

the Conrt and 
nake a demand 


of the estate of the deceased 

Held s that S 42 was no bar The suit property was 
in the possession of a third party therefore a salt for J 
a declaration and Injunction wonld lie It was not 
necessary for the plaintiff to ask for possession or parti- j 
tion 

Held further t that the amendment of the plaint did 
not change the nature of the suit at all What it in 
effect did was to express the real purpose and nature of , 
the suit, for the suit w as in reality a suit for the 
administration of the estate of the deceased ( Davis 
JC and Tyab/I, /) MT LATtFANBAI v MT 
tjAKINABAi LLB (1939) Kar 482=18110 770-= 
11 RS 240-AIR 1939 Sind 107 
- Ss 42 and 39 —-Suit by creditor ' ’ 

ration that transfer by judgment debtor 
Maintainability — Kight of creditor to i 
tion of deed of transfer 

It is essential to bear jjj mind the disti 
a substantive right and a right which 


S 42 — Suit for mere declaration of right to exe 

cute decree as assignee — Maintainability See T P, 
ACT S 3 43 0 W.N 953 

S 42 Proviso — Applicability— Property ter 
custodia legis — Possession neither with plaintiff nor 
defendant — Suit for bare declaration of title — Compt 
tcney 

Before the proviso to S 42 of the Specific Relief Act 
can come into operation, it must be shown that the 
defendant was in possession of the property in respect 
of which the declaration is sought, and that a* against 
him the plaintiff could obtain an order for delivery of 
possession If at the time the «mt is filed, possession o' 
the property is neither with the plaintiff nor with the 


and therefore cannot give rise to a right of suit under J S 45— Scope— If controlled by S 33 of Bom 

S 42 Hence a creditor cannot sue under S 42 for a bare bay City Municipal Act— Election— Results not declared 
' u u " * **" n r "ompetency See BOMBAY" 

41 BOH LE 911 
■ njury to franchise or per 
iared under Bombay City 
voters according to com 
to franchise or personal 
.. Bombay City Monici 

t 41 Bora LK 911 

" “ l,VJ 12 be 113= A IE 1939 Bang 3S2(F B.) I a 45 • Proviso (aj— Personal right '—Meaning 

. Q ao — c,f for declaration and meunchon — I , , 


jalau 

S 4%-Sui 

injunction — Suit, 
meaning of 

In the case of jo 
possession of alt 
alleges that he is a . 
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SPECIFIC BELIEF ACT (1877), S. 45 
be exerci«ed with caution, as the remedy is of a sum- 
mar) nature and coercive In character Further S 45 
enables the Court to make an order requiring any 
specific act or acts to be done or forborne from being 
done, and nothing el«e. (Wad' a, J ) ShankafLAL 

■’■■■■ 181 
« ■ of 


statute — If tan be restraint! 

Under proviso (&) to S 45 
the jurisdiction of the Court 
there is a dear breach of dt 
doing, as the ca«es may be 

ly incumbent must be deiermired with reterenceto the 
provisions of the statute or regulation nnder which the 

act complained of should have been done or forborne 

Where the doing of an act is incumbent upon a public 
officer by the clear terms of a statute, an applicant under 
S 45 of the Specific Relief Act cannot ask for, norcan 


STAMP ACT t.1899), S. 2. 

dant but has not follow ed it up by a suit for a temper* 
ary injunction, he is not entitled to specific relief by 
demolition, but only to pecuniary damages,' especially 
when he has another perfectly good passage. (, Daltp 
Singh, /) Durga Devi v. Daup Singh. 

41 P EE 224“AIR 1939 Lah 339, 
S. 54 — Perpetual injunction — Grant of — Condi- 
tions precedent 


a uj — Aianiiiuiii f injunction — uemoutson, 
when allowed. 

In cases of mandatory injunctions for restoration of 
property to its original condition, demolition is the most 
exceptional remedy and it is the duty of the Court to 
weigh the amount of substantial mischief done to the 


. S 45, Proviso (c )— "Consonant to right and 

justice'’— Meaning— Te <t to determine— Considerations. 

An applicant under S. 45, Specific Relief Act, must 
t k~r »w »fc. ,>r«W hr pmvs for is consonant to right 


mat, J ) MAYACHAND v. UMA. 

1939 MarJ.Il. 207 (Civ ). 
• - S 55— Mandatory injunction — Grant of— Duty 

of Court ... ^ , 


involved, or the delay on the part of the applicant in I 
making the applications or to considerations which | 


K n»*, j > 19 39 M a r.L^150 (OW.) 

S 66 — Defendant making encroachment on 

plaintiff's land— Mandatory injunction — If proper 


nc 

K 
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STAMP ACT (1899), S.2. 

S. 2 (10) — Agreement to tell — Execution of sale 

deed tn future contemplated — Delivery of possession — 
Instrument if a conveyance. 

Where the language of a document makes it dear 
that it was intended to be only an agreement to sell and 
that a proper deed of sale to complete the transaction 
was to be executed later on, the document does not 
amount to a conveyance under S. 2 f,n ' i *' »*•» c ‘- — 
Act though possession also is dein 
ISHWARDAS, In ft. * . 

— — S 2 (22)— Promissory note' 


STAMP ACT (1899), S. 85. 

with the section and is not of much importance to the 
stamp authorities What is aimed at is the ascertain 
ment of the total amount payable when the document is 
presented. A lease of certain mines and quarries was 
granted in consideration of the payment of certain 
loyalties The maximum period for which the lessee 
was entitled to the mining rights under the lease was 


.-i r . „ r.,.. „» .u. „ r | on me loiai amount ot rent payable tor the whole 


■ I . 

— — — S. 25, ErpI , proviso — Person having frac 
ttonal interest tn mortgage purchasing equity of redemp 
tion — Eight to reduction tn itamp 

A person having a fractional interest in a mortgage 


S. 26 — Applicability and scope — Aistgnmmt of 

mortgage debt — Valuation of debt in deed of assign- 



under S 25 (a) ; if they cannot do so, they mast take 
the total sum to be the capitalised sum for 20 years 
The period during which the lessee is to hold the estate 
or the period when the lease expires or can be 
determined either by a provision in the tease itself or 
otherwise in accordance with law, has nothing to do 


3 85, Proviso (&)—S.epe of— If confers a 

general discretion as to admission of document. 

The words ‘subject to all just exceptions' m proviso 00 
to S. 35 of the Stamp Act, do not give any g eneral d k 
cretion to the Court a3 to admission of a document, but 
mean those exceptions m which a document S» rendered 
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STAMP ACT (1899). 8.36. l STAMP ACT (1899), Sch, I-A, Art. 30. 

Inadmissible by the provisions of any other statute for | him onder S. 29 of the Act should bear the expense and 
1 which 

e fact 
, person 
29 is 
ormer 
>f the 
HAND 


suit or proceeding. Hence where a document is alleged 
to be insufficiently stamped unless S. 61 of the Stamp 
Act allows »t the appellate or revisional Court cannot 1 
refuse to admit it inev 
to increase the stamp 


i. « u .364. 

— S 56 — Deem art of Collector — Revision — 

Duty of Financial Commissioner. 


S. 36 — Applieat 

SCiously applied its mi no as 10 adviiiuoniiy, i 

The provisions of S. 36, Stamp Act. are mandatory | 


—(Bunas) 8 ch. 1, Art. 1 — Applicability— Test— 
* ~ * ' " ’ lei and signed every 


• 1 ■ acknowledgment of a 

• , . t , mischief of Art. 1 of 

section to warrant the conclusion that the section has I Sch. I. Burma Stamp Act, unless it was created in order 
application only to case- *- **■ **— n ~ — • *■-« * J ~‘" * — — *■ r J » — - **■ J * 1 * '!'*■“■■■ 

ted the document after ‘ . 

the question of admissi , . 

document in evidence 

act judicially and this • 

document in evidence c 

suit be set at naught o> • 

was not duly stamped. {Iqbal Ahmad and Baipai, //.) I without any writing and then handed back to the 
M. K. LODHI V Zia UL-HAQ. 184 I C 687 — plaintiff. The statement opened by bringing forward 

1939 A.W.B. (HC.) 657=1939 A LJ.6F'**- ' ' — •’ - * r *’ • * 

A.IB 1939 All. 

S. 36 — Document admitted — Insufficiency 

st am fr— If can be ratted in second appeal for tie 


Where no objection on the score of insufficiency 
stamp was raised in the lower Courts with reference to a I 
document, when once it has been admitted in evidence 
under S. 36 of the Stamp Act, the admission cannot be 
called in question at any stage of proceedings and as 

the 


be e 

Where a docnment which is not doly stamped is once 
admitted in evidence, S. 36 comes into play and there- 
after the Court should proceed as though it were pro 
perly stamped ; the letting in of document cannot be I 
regarded as an imperfection in procedure which can be 
Corrected in appeal. {Stone, C.J, and Bose , /.) Ram- | 
CHANDRA KRlSHNA)I V. ZOLB 4 IlALAJl. 

183 1 0.509 = 12 BN. 69- 
1939 N L J. 341- A.I B. 1939 Nag. 220. 
— — 8. 40 (1) (b) — Penalty and deficit levied under 

—From whom to be recovered . 

S. 29 of the Stamp Act prescribes that in -- 1 

of an agreement to the contrary, the expe 
vidmg the proper stamp shall be borne In tt 
bond by the person drawing, making or e " 
Ordinarily, therefore it would be reasonable • 
person who has failed to discharge the duty - 


1 due, but 'imply as one of a senes of statements of 
| account which, for the convenience of the parties, were 
exchanged at fixed intervals, and that, therefore, the 
signed statements of account did not require to be 
« -» i v (he Burma Stamp Act. 

, Karim Omer&Co. 
939 Basg.L B. 194 = 
LB. 1939 Bang. 315. 
■ ■ ) Sch. I A. Art. SO 

—Monthly lease (or 
than one year — Stamp 

duty 

A lease for less than one year means a lease for some 
specified period which is less than 12 months. It does 
not follow that because a lease deed is a monthly 
tenancy under S 106, T. P. Act. It Is a lease for 
less than one year. A lease which is expressed to 
be a monthly one but which specifies no period of 
duration is clearly a lease for an indefinite term and must 
be stamped under Cl. (tt»x) of Art. 30 (a) Sch. 1 A of 
the Stamp Act as amended in Madras and not under 
O. (Oof Art. 30 (a). {Leach, C. /., fl’admorth end 



io68 


106? THE YEARLY DIGEST, 1939 

STAMP ACT (1899), Sch. T, Art 85 ] SUCCESSION ACT (1926), S 214. 

Sch I, Art 35 (a) (1) and (viii )—Appi 1 ? n ' A **-*' 1 ’ 

bthty — Lease on monthly rental — No term fixed 
terminated on one month's notice 
-V*" u - * J 
not 
the 
for 


isited by 
onduct — 
death — 



»» t. b m* uiv. 01 me 
scribe was put down for the purpose of attesting the 
document ( Costello and Biswas JJ~) Jnanada 

GOVINDA CHAUDHURY V BlRENORA NATH 
Goswami. 60OL J 347=AIR 1939 Cal 595 
” S 99 (g) — Apphtabi lity — H Indus 
S 99 (g) is not applicable to wills executed by Hindus 
( Panekndge , /) GOBERDHONEDAS v PRAFULLA 
BALA Dasi AIR 1939 Cal 6S7 

— — S 119— Property bequeat^*'* ♦*» — *<• *- 1 * J 

after her death to vest in sons 
existence— Nature of interest « 

Construction 

S 120(1) and (2) — 

Bequest of property to daughter— Condi a on that on her 
death without issue property to devolve on another — 
Latter predeceasing daughter — Subsequent death of 


being h’tr — Right to sue for debt due to deceased's 
estate 

By virtue of S 211 of the Succession Act a bolder of 
letters of administration is legal representative of the 
deceased person for all purposes, except in relation to 
property of the deceased which has passed by survivor 
ship He is, therefore competent to maintain a suit 
for the recovery of a debt due to the deceased s estate 
The mere fact that he Is not an heir of the deceased 


S 214 —Scope and effect— Debt due to deceased 

Mahometan — Suit to recover— Certificate — Necessity- 
Production of certificate subsequent to filing of suit — 


• S 214 of the Succes- 
• bt due to a deceased 

• e plaintiff produces a 

S 32 of the Admims- 
sston certificate under 
or a certificate granted 

absolute owners with full rights And In case of her I under the Succession Certificate Act of 1899 and having 
share which the debt specified therein The effect of S 214 is 
■ devolve upon | merely that the Court cannot pass a final decree in the 


the testator R S predeceased 3" K 
The plaintiff Claimed as a transferee i 
A 5 , while the defendants were tr« 
daughter, 5 K 

Held (1) what the will provided 

case al S K dying without issue survi . "/ i , 

perty was to devolve upon R S , wf " 

legacy in case a specified ancertam event happened and ,g 214 (l) (a)— Succession' — Meaning of— 

the case therefore fell under Cl (l)of S 120 of the I purpose of section 

Succession Act and not under S 120 (2) (2) that The word 4 succession' 1 in S 214 of the Succession 


ledge of the right to elect and of the circumstances 
which would influence an election A simultaneous 
approbation and reprobation cannot be an election 
either to approbate of to reprobate (If * adsworth J ) 
SOMABAI V CheLLAM 1939 M W N 280“ 

\ AIR 1939 Mad 485 

‘ Sa 180 and 181— Scope— If cut down by 

Provident Funds Act, S 5 See PROVIDENT FUNDS 
Act S 5 1939 M'WN 280 

\ 


cauiugui. 

heir of the 
ations of the 

[ persons so entitled are not to be found In an interpreta 
tion of the word ‘succession’ but in the other provisions 
of the Succession Act itself or the other Acts referred 
to ia S 214 under which the grants are made The 
purpose of S 214 is merely to make clear that no debt 
to a deceased person can be recovered through Court 
except by a holder of one of the documents specified, the 
only exceptions being either where the claim is made on 
survivorship or where it relates to rent, revenue or 
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SUCCESSION ACT (1925). S 218. 
profits payable in respect of land used for agricultural 
purposes. ( Afuihenea and Roxburgh, J /.) KlSSEN- 
LAL KALPAN1 v. TlLAKCH ANDR A BOSg. 

4SOW.N 1218. 

■ — S 218 — Application for letters of administration 

— Applicant's ease carrying suspicion — Duty of Court. 
Where in an application for grant of letters of ad- 


1070 

SUCCESSION ACT (1925), S. 299. 

An application for revocation of a grant of letters of 
administration made in favour of opposite party, by a 
party who contested the order when it v> as made, Which 
is in substance an application for review anc^ falls under 
0.47, R 1, C. P Code, when it is not accompanied 
by a copy of the order or a decree appealed from, is 
defective and is not maintainable. By S 268, Succession 


- — S. 263 — Grant of administration limited for 
representing deceased in suit — Application by executors 
. of deceased's ivill for its revocation and for grant of 
I probate — Practice. 


//.) SUKUMAR BANERJI V. Ra JESHfVAf 

182 1 C. 596=' 1 

IX R. (1938) 2 Cal. 607= A.I.R. 1939 Ual 23/. 
— — S 238 — Part of still lost— Probate, if may be 
granted. 

Probate miy be granted if a part of a will Is lost but 
the contents are proved. Wh»~ • <,« u . .1.- 


executors. They did not appear and an Administrator 
ad litem was appointed The executors then applied for 
a revocation of this grant of Letters of Administration 
and also for a grant of probate to them. 


* 1 1 ' " intact in accordance with the English practice. 

O mussammat Golah Dave. /« the goods 

S 263 — Application for revocation by person who ] °f- 43 C.W.N. 1193= A.I.R. 1939 Cal 718. 

contested grant— Grounds that can be urged — Ss, 276,284, 286 and 295 — Proceedings for 

* • ' ' ' ’ . .ndi of person not 

• huecessicn Act 

■ by an affidavit, 
the meaning of 
has not entered 

In the former case, the matter is prtma facie res yuds- | a caveat has no locus ttandi lo appear and oppose an 


since he had that oppoitunity, which he refused to 1 
Utilize. The phrase "new ground” does not mean addi- 
tional evidence on old grounds It vs meant to cover ' 
contingencies quite different in character from the mere 
discovery of evidence, which if it had been available I 


- 3. 291 — Surety for executor — Right to dts 
charge from liability— Executor ad fudged insolvent. 

A surety for the due administration of an estate by 
an executor, is entitled to be discharged from his 
'•be latter 
- recutor is 
■ MFEROR. 


Gated upon by the Court 
new grounds, the only ot 
be attacked by a party 
time it was made and 




S3 263 and 268 — Application for relocation m 
substance an application for mint— Procedure to be 
followed. 


is passed by the Court in the ordinary course of the 
case under the Act. (.Slemp, /.) Sri Ram r. EMPE- 
ROR. 1X3 (1939) Lab. 421=41 1* X3- 7 
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SUCCESSION ACT (1925), S 302. 

S 302 —Scope— -Jurisdiction of High Court 
undo — Disputed questions of title and fact— -Question 
whether deed of surrender bp fardanashm Hindu 


fined merely to t 
administrator r l 
tration of the es 
is competent to 
it would be exen 
to give a directi 
come before it vt 
up by him can 
question whether 


SUCCESSION ACT (1926), S 332. 1 
Mohamad Mohamood 50 l W 650* 

1939 M W N 1150 ■= A I E 1939 Mad 922. 
— — — S 317 — Accounts — Court's power to examine. 

he proceedings under 
mmstration has every 
rntmize the accounts 
particularly so when 
r Ss. 301 and 302 m 
it to do so in order 


cant alleges to f 
virtually a suit 11 
S 302 of the Aci 

Manohar Lall x /.—In a case where the parties are at 
variance as poles asunder, the Court should not embark 
upon deciding questions of title and fact in such a 
complicated dispute which can only be settled to the 


Held, that under S 317 of the Act an executor bad 
statutory duties to perform and until he had done that 
be did not divest himself of the character of executor. 
Burden of proving whether he had done -everything 


debts only including hit own— liability to answer claim I iCCO * at> ‘ * na aed,ln 8 * ltu » as 11 u weie u.s 0M1 aim 
of creditor not paid— Extent of. | his act in paying the money into his account could not 


extent 


to which an executor de ton tort pays lawful or ( 


S 317 — Eihng of account Oy exeet/ior — senna 

■ ■ every case the 

S.317 of the 
e year Where 
one year from 


— S 307 — Executor — Powers of— Will authorising 

executor to carry on business and to pledge credit of 
business for that purpose — Power to charge general 
assets of the estate. 

It is obviously Improper for an executor to utilise the 
* . ' ,v '-’•poses of carrying 

. ■ a will left by a 


for taking out prebate — Creditor's right to Charge- 
against estate — Right of indemnity. 

A creditor who advances money to an executrix under 
a w ill fora necessary purpose, pit , for obtaining probate 
of the will, Is not entitled to any charge against the 
estate, but in a proper case the -creditor is entitled to 
stand in the shoes of the executrix for the purpose of 
- — i,- - tn he civen 


for the purposes of the busme's to the 
general assets of the estate cannot fi 
credit of the business unless there is a 


charge them for the purposes of the bn* . < • . . " i ' • * 

J. and Patan/ah Sastn, /)DiNShAW Dadaehai v. I — Hecesstty — Executor alto residuary legatee under 



INDIAN DECISIONS. 


1074 


1073 

SUCCESSION ACT (1925), S. S73. 

Will— Executor paying out all outgoings— Mortgage of 
property bequeathed to himself at residuary legatee 
raising money for Ais emit use — Inference of assent to 
legacy — Ai settee of probate— Effect. 

It ti well settled that where a legatee under a will 
mortgages an immovable property devised to him by 
the testator before obtaining the assent of the executor 
to the legacy, the property can form the subject-matter 
of a valid mortgage, and the mortgagee is entitled to cut 
off the equity of redemption Although the legatee has 
no property in the legacy by the devise until the assent 
of the executor is obtained, he has an interest in it 
which is capable of being transferred. Whether the 
executor his assented to the legacy mn«t be decided on 
the facts and circumstances of each case, 
proved that all the outgoings as provided 
in his will have been paid off, and tber 
that anv of the specific legacies remains to ue i>aiu out. 


date ot (he mortgage ny Him. me rau mat 110 prooaie 
was ever obtained by the executor w no ground for 
holding that the assent given by him to himself as a 
residuary legatee is no assent in the eye of the law. The 
estate of the testator vests In the executor, if he accepts 
office, from the date of the testator's death, and he has 


SUITS VALUATION ACT (1887), S. 11 
J .) Kama Nand v. Parkasha Nand. 

183 1.C 657 “12 R Pesh. 15 = 
AIR. 1939 Pesh. SO. 
SUITS VALUATION ACT (VII OF 1887), S 8- 
Caste—Ex conwiunscotcd member — Suit for declaration 
of illegality ana impropriety of resolution of ex-com- 
munication and of plaintiff's right to enjoy caste pro- 
perty in common — Prayer for permanent injunction 
restraining caste from obstructing enjoyment of caste 
properties — Valuation — Jurisdiction of second class 
Subordinate Judge 

Plaintiff who had been ex communicated from his 
| caste by a resolution passed by the community sued for 


if * 1 — against the defendants, 

restraining them from 
nt of the said properties 
rly 1.100 members of the 
owned by the caste 
The suit was instituted 
in the Court of a second class Subordinate Judge whose 
jurisdiction was limited to Rs. 5,000. It was contended 
that that Court had no jurisdiction as the value of 
the properties was over Rs 5,000 
Held , that if the relief of permanent Injunction 
claimed by the plaintiff be regarded as a consequential 


No decree can be passed in a case in which a succes- 
sion certificate is required until a succession certifiate 
lias been produced, and it is the duty of the Courts to 
see which party is prtma facie entitled to a certificate. 
There may be cases in which a Court has discretion to 
refuse a certificate altogether, for instance In a case 
where no party proves any prtma facie claim to the 1 



beyond the jurisdiction of the second class Subordinate 
Judge. {Lokur, J.) NATHJIEHAI V. SltANKARLAL 

41B°m-LE. 425 = A I.E. 1939 Bom 287. 

' —S. 8 — Suit for declaration of right of fishery 

— Damages for trespass and injunction— Valuation, 

In a suit for a declaration as to a right of fishery, for 
damages for trespass and for an injunction against 
further trespass, the value of the suit for purposes of 
jurisdiction and for purposes of court fee must te the 
same, 89 provided by S 8 of the Suits Valuation Act. 
{.Harriet, C. J, and Rowland, J ) RAJ \ BRAJA DEB 

■ " . ~ " r • - - 



j AiX. Ijuj Au. vuZ 

S. 11 (1) {Vy— 'Prejudice' — Trial by Court 

‘ haring no pecuniary jurisdiction. 

There Is no prejudice within the meaning of S 11 of 
the Salts Valuation Act merely by reason of a trial 
Court not having luge enough jurisdiction. 
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j TEA CONTROL ACT (1938), Sch , Cl. (l), 

conferred, an order for 
under the security bond 
Court No question of 
Id art'e (Bowel and 
. FIRM NARA1N RAO 
L.B fl9391 All 518 = 


(i) LR. P. CODI 

514. 

Continuing guarantee — Achn 

principal debtor — If saves limitation aga 
An acknowledgment by the principal 
save limitation against the surety, unless 
the latter allowed himself to be repcto... 
person who made the payment This principle will 
apply to the continuing guarantee also. (Gruer, /.) 
Sowalal v. Fazle Hussain 179 J C. 771 = 

11 R.N. 317 = 1939 NL J. 80-ALB 1939 Nag 31 
•Continuing guarantee for limited amount— 
Extent of liability 

Where a surety has given a continr — — ****** ‘ - 
a limited amount for the supply of 
the principal debtor it does not prohi 
of goods beyond that sum and If the 
to the debtor exceeding that amount 
not be discharged but would be liable to the extent 
mentioned in the bond (Gruer, /) Suwalal v 
Fazle Hussain 179 I C 771=11 B N. 317= 
1939 NLJ 80 = A IE 1939 Nag. 31 
Discharge of — Surety for appearance of defen- 
dant in suit In application for arrest before judg 
ment— Subsequent return of plaint for want of junsdic 
tion — Effect on liability of surety. See C P. CODE, 
O 38, R. 2. 60 L.W 426 

Discharge of liability — Administration bond — 

Mai -administration— Completion of administration — 
Succession Act S 263. Ex pi (d) _ 


4ir nil 'tub. 

SURETY BOND — Construction — Bond providing that 
sureties toould be liable in caie the defendants should 
succeed in the appeal — Appeal by two defendants — Appeal 
allowed in respect of one defendant only— Liability of 
surety — If arises. 

Where the decree amount deposited by one of two 


ed by means of the property given as security and also 
from the sureties personally, the liability of the sureties 
would arise only if both the defendants (appellants) 
succeed in the appeal. If the appeal succeeds only as 
regards one of them but fads as regards the other, the 
condition of the liability of the sureties is not fulfilled. 
Surety bonds have to be construed with strictness and It 
is not permissible to read into them something which is 
not there. (Leach, C. J and Somayya, J ) VEERESA* 
UNGAM V SUBBARAYUDU. 60 L W. 198 = 

1939 MWN 818—A.I.R 1939 Mad 932 = 
(1939) 2 M.L J 282. 
vr-ROL ACT (VIII OF 1988), 8 7 (2)— 

— Committee, if necessary respondent. 


Mai administration by the latter is r 
charging the bond, although it mi 
revoking the grant or taking other sti 
administration. The Court cannot < 
of the surety on the ground of compl 
lustration. S. 263, Expl (if) of the S 
not apply to cases where the admmi 
completed, and the Court cannot, therefore, order the 


For the purpose of calculating the crop basis for a tea 
estate under Cl (I) of the schedule to the Tea Control 
Act, 1938, it is first necessary for the Committee to see 
what was the crop basis which was ascertained for the 


Liability — Limit to — Big 

adherence to term s of contract. 

A surety is regarded as a fav ^ ^ 1 t r« „, 4V o 

entitled, as such, to insist upon “ “ J “ JL " * * " " ” 

terms of his obligation by the 

made liable for more than * ’ ’ 

though his contract Is not, 1 

ubernmae fdts, it Is one s> 

material variation in the terms 

the creditor and the principal - 

surety (Som/ee. /.) MOT1L/ • 

183 10 785=12 EB l£ 

Security bond for performance of decree — | these allowances should be excluded Uom the crop basis 
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THA CONTROL ACT (1938), Sch , 01. (1). 

It would not operate to increase the export quota for 

any year subsequent to that in which it — 1 

iEJgUr. /.) Sundarpur Tea estatj ■■ 
tea licensing committee 

LLR. (1939) 2 Cal 210 = 18 . : ■ 

70CL J.285 = 4SC WJf 761 = 
A JR 1939 Cal 508 

Sch , CL (1) — "Intestigation" — What amcur.lt 

to 

The use of the term "investigation’* in Cl (1) of the 
schedule to the Tea Control Act, m connection mth the 
ascertainment of the crop basis of an estate suggests the 
necessity of careful scrutiny by the Committee of the 
statements famished by an estate in Support of its appli- 
cation for an export quota Mere acceptance, without 


TORT. 

liability for the loss sustained by the respondents, and 
■' - *- *’*--*- - ' - ’ J arise. 

AKUR 

. 72= 

• - ■ ■ . ■ 303. 

— -—Damage — Irrigation authority — Construction 
of new works — Damages to lands of others — Liability 
for — Nature and extent of Set IRRIGATION aOTHOR 
ity— Rights of 49 L W 662. 

— : Damages — Jfepresentatnc suit for— Maintain- 
ability. 

It is well estabbsed that a representative suit does not 
lie for damages in tort, though w hen a representative 
suit properly framed for other reliefs incidentally invol- 
ves a claim for damages put forward by certain indm* 
>uch a claim may be permit* 


the Committee had fixed the cr 
might in such cases be reason 
basis had been fixed after inves 
tee. If the crop basis figure fii 
a particular year was treated 

mam basis of their calculatio •• , 

basis figures for the subsequent years during which the \ aw JY yf *, on ) e 0 


tort bad been 
in the hospital 
Council could 
istoned by the 
n maintaining 

at the expense 
/as discharging 


nnvn ... . 1 a proper Junction of Government within the principle 


based on failure of plaintiff t. 


— Defamation — Abuse, when actionable. 


on 25 — 10 — 1933. The respondents instituted the 
present suit on 19 —12 — 1934 for recovery of I 
damages from the appellants for loss sustained as a result I 
of the diversion of the water channel by the appellants, I 
the respondents alleging that the opening effected by the 
appellants In 1928 continued even after the former salt 


— — Defamation — Abusive lanjuaft~-Preof of pecu- 
niary loss — Necessity. 

For a plaintiff to succeed in a suit for damages for 
defamation in respect of certain abusive language used 
by the defendant, u is not necessary for him to prove 
any pecuniary loss, provided he succeeds in proving that 


spelling niHiiu iiui e 


i 



io8o 


1079 


THE YEARLY DIGEST, 1939 


TORT 
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' Defamation — Damages — Right to — Proof of \ 
pecuniary loss — If necessary 

When on (he face of (hem, (he words used by 
the defendan * — * v * J Ln * “• ' 
reputation t 
tial amount s 
ruary loss 
special dama 

/ ) BASTIR & „ . 

1939 MLR 133 (Civ ) 

1 Defamation— Practice— New p'ea of absolute 
privilege— Jf can be taken for the first 
Ste PRACTICE— NEW PLEA 4 « . 

• D efamation — Prill lege — PoL 
judicial proceeding— Statements made tr 
A witness whether or not he is a party 


- ■> -Malicious prosecution — Absence of reasonable and 

probable cause — Proceedings under S 144 , Cr P Code 
— Suit for damages. 


V IBM 3 „ wwt* - W>JuJ “ - b b 

show this it is necessary not merely to point to the 
eventual failure of the defendants to establish the civjl 



r — Facts to be 


s prosecution, 
responsibility 
utions against 
s convicted in 

taken as the criterion for determining as to what should I ‘he hist Court was In appeal ultimately acquitted the- 
be the extent of the privilege Consequently, no action plaintiff, in order to succeed in his suit, has still to esta 
for damages for defamation will lie in respect of defa- I bhsb that the defendant acted without reasonable and 
matory statements made by the defendant against “ VM ** ~ f r„,rf Thanherton ) 

p/atnbff in his report (o the Police or in respect of " ' t 1 

famatory statements made in the criminal proceed e , ' , , >> 


I s ■ . 

184 I C 637 = 12 E 0 258 “43 OWN 775- I 
AIR 1939 Cal 477 ( 

False imprisonment— Getting another arrested I 

by Police on false allegations — ■Liability for damages j 


Highway authority — Liability for mere non 

feasance 

It is well settled that a highway authority is not liable 
for damages resulting from mere non feasance (B/nnet 
and Verma //) RAHIM BaKSH v MUNICIPAL 
BOARD OF BULANDSHAL 181 I C 174 = 

HR A 654=1039 A W.R (HO) 126 = 
1939 A L.J 10l=AI.R 1939 All 213 
” - •Malicious arrest — Suit for damages— Decree 
silent at to mode of execution — Decree holder procee 
dmg against person of judgment debtor — Liability for 
damages 

It is open to a litigant or a lawyer to take the view, 
that where the decree is silent, as to tb * 

cution, he may reasonably attempt to ■ 


— ■ Malicious prosecution— Application to prosecute 
under S 211,/ P Code-Enquiry under S 476 Cr P 
Code, therefor — Appearance before Magistrate — Proceed 
mgs tf amount to prosecution ' 

WK.r. as a result of an application by a person to 
IIP Code, an enquiry Is 
476, Cr P Code, In respect 
that other person and he 
did appear before the Magistrate and the Magistrate- 
ultlmately refused to make a criminal complaint, the 
proceedings amount to prosecution' within the meaning 
of 'damages for malicious prosecution ' ( Bonnet and 
Ganga Math, II) DHARAM NATH v MAHOMED 
UMAR KHAN I.L.R (1939) All 424= 

184 I C 247= 12 E A 205=1939 ALJ 367= 
1939 A CrO 77=1939 A WJ1 (H 0 ) 299 « 
AJ E 1939 All 65£ 
— Mohctous prosecution — Inititution of Proceedings 
under S 144, Cr. P Code— If can give rise to action 
for damages for malicious f prosecution — Essentials to- 
be proved 


unrea- i oiuer uuuei o in «-i a buui. — , 

■ snit for I for malicious prosecution Tbye must, In order to 

damages for malicious arrest Although S r * ** " 1 ‘ v »*— wtaiiM moved 

Code, gives right to a party to claim compen 
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Malicious prosecution — Meaning — Petition to An extraneous structure brought on to a highway 

Magistrate alleging suppression by plaintiff of finding | roust be maintained in good repair by the authority 


the" Ending of the articles found and of the disposal of the 
same were given and the defendant also offered to pro 
-duce evidence. The defendant also gave a sworn statement 
and as a result a charge was framed against the plaintiff 
under S 20 of the Treasure Trove Act The proceed- 


do or doing something which a prudent and reasonable 
man would not do The ordinary prudent and reason- 
able man is not required to drive on the assumption that 
I he will meet with improper obstructions on the high* 
| way Merely because the ordinary man knows that at 


•e Trade Mark— Passing off. 
' — Damagss for — Mode of assess- 


— «' 1 « 1 1 . 1 njnry and consequential damages. 

MaJhavsn A'air,^ J ) GOVINDAPAJA^ PILLAI^ v. | , t { s no t possible to_form an estimate on anything like 


by a person against whom proceedings under the Legal | ■ Suit for damages— Limitation. See LIMITATION 

■* ■ 'act. Art. 36. AIE 1939 Lah. 118. 

■ 1 Wrongful attachment — Application for compen- 


. • ■ Wrongful inducement— Breach of contract — . 

‘ w c\ f' , ‘ iucemeHt — Liability for damages— Conditions — 


■ — Negligence— Corporation omitting to msmtain defendant to leave their service and sign a contract to 
in good repair extraneous structure brought on to high- appear in a picture for the defendant In a suit for 
may — Liability for damages. damages. 


f 
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TRADE MAKE 
Held, (f) that the defendant did not commit any 
actionable wrong towards the plaintiffs in as much as 
the contract which the actress purported to enter with 
the plaintiffs w as void and not binding apon her by 
reason of her minority, and in leaving the plaintiffs 
therefore, she committed no wrong, (11) that the defen 
dant did not employ any means which were in them 
selves illegal in enticing her away from the plaintiffs’ 
service as it was not illegal to persuade or to offer a 


183 1 C 625 = 12 RR 87-AIR 10S9 Rang" ** 
TRADE MAKE — Abandonment — Proof — Long 
time — If necessary 

No particular length of time is necessary for 
donment If a trade drops out of the use of a ya., , 
and another gains the reputation in the trade for goods 
made under the particular name and his name i* a«o 
ciated with the mark and the mark associat 
name, so that all who deal in the goods cc 
when they see the mark they see the goods 
plaintiff, then the original position of the comoetitor 
using the same mark has practically disappeared 
(Baguley and Mostly //) KHARWAR V MOTJWALA 
1939 Kang L R 18 = 181 10 792-12RR 489 = 
A IE 1939 Rang 98 

■ Acquiescence — IV hat amoun’r to 


181IC 7 92=12 B 


1 nfnngement— 

to profits made by 

innocent infringer — Offer to pay profils made by sale — 
Plaintiff unable to prove damage — Right to enquiry or 
account of profit! 


There was some simi/amy m the get up of the labels 
of milk 'old by the plaintiffs and the defendants firm 
though the colouring was slightly different The defen 
dant firm copied the directions on the containers of the 
plaintiffs word for word except that they omitted some 
paragraphs and the words In each case in which the 
milk was recommended were again identical except that : 
the word * cordial*’ was used for tb e word “Ideal ’ and 
there was no explanation given why the word 4 cordial 
had been used The plaintiffs aftei repeatedly demand 
Login vain an undertaking from the defendants not to < 


TRADE MAKE 

import milk bearing the label resembling those used by 
them sued the defendant and applied for an interim 
injunction 

Held, that the cfo'e similarity in the sound between 
the words ideal" and cordial", and similarity of labels 
were intended for the purpose of getting the customers 
to mistake one brand for the other, and the application 
for interim injunction ought to be granted (Me Hair, 

/) Nestle and Anglo Swiss Condensed milk 
* — v <- AIR 1939 Cal 466 

Colourable imitation — IV hat 

porting grey sheeting', sued 
1 mgs, for 
■ of nine 

ark was 

‘ ’ ’ standing 

, ’ (name 

of the firm), sole importers for Burma Made in India 
I The defendant’s mark complained of consisted of nine 
' ed in a similar 

weba Ko Gaung 
for mongoose), 

me jvu iu.il oenig uiuien m v uius but having tbe 
Burmese figure nine written in an extremely snakelike 
fashion Below were the words “A A M M. Ltd R. 
(name of the firm) Made in India The mongooses 
were made to look as much like snakes as possible The 
mongoose is an uncommon animal m Barma and its 
was not generally known 
he plaintiff had been doing 
nuch earlier than the defen- 
bad acquired a reputation in 
its’ brand 

ctly clear that the highly 
- - —'ourable imitation of 

abundantly appa 
king the design of 

a u ou^uu^l « aw v ■ urmese equivalent 

“Mweba with the plaintiff’s snake or Mvre” (Oaguley 
and Mostly, JJ ) KHARWAR v MOTIWALA 

1939 Rang LB 18=181 10 792=11 RJl 489 = 


tges 

tub- 


ally 

lay 


tial 


ujNf«if,u a'iu flaf ui«v,u j v ’ v 

Swadeshi mills Co , ltd 181 1 C 17- 

11 RB 825 = 41 BojnLR 182 = 
AT® 1939 Bom 118. 

• Infringement — IVhat amounts to— Burden of 
proof — Right to in/unetion — A’jrf of damages — Suffici • 
eney 

Any mark or symbol, whatever the original object of 
it may have been, may come by use to be recognised in 
the trade as the mark of the goods of a particular per 
son, and if so no other trader has a right to stamp it on 
his goods of 3 similar description The principle i* 
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TRADE MAKE. j TRADE UNIONS ACT (1926). S. 18 

veil settled that if a wan by along coarse of trading] Where goods imported have been sold by the tm» 


ent and inferior class It is not necessary to prove I 

actual deception, only that the act of the defendant is j — — — Trade name 

calculated to deceive; and where ther 

imitation of a trade mark the burden of 

imitator. It is sufficient if tbe plaintiff 

defendant has put into the hands of ar 


and Mam 
Mills Co , 

- ■ 'Pant 
Proof that f,. 


AIR 1939 Rang S 8 l] 
-Infringement— Pasting off action 


re case that he js 
>ther person. The 
has any right to 
msmess of another 


• ' Right to— How ae gut red 
triptne mark — Difference betweei 
A trader acquires a right of p 
mark merely by using it upon or i 


* e Trade name — Infringement — Similarity in 

v ' names— Sufficiency— Right to injunction— Conditions. 
1 ^ In an action by a company to restrain another 
33 company by an injunction from carrying on business 


goods of a particular person as for instance in the cases 
of "Life Buoy" soap. “Wincarnis/* or “Three Nuns*’ 
tobacco. If the mark be a distinctive one. the trader | 
who adopts it is entitled to protection directly the article 
having assumed a vendible character is launched upon | 
the market. As 
desirous of adoj 


to tbe defendant company or to cause confusion 
the two companies The plaintiff company 
on business under the name "the A‘iatic 
' ient Society life Assurance Company, 

" The defendant company began to trade 
le name, "The New Asiatic Life Assurance 
Company, limited.” 

Held, that the defendants* name was not likely 10 
mislead the public or cause confusion so as to justify 
the grant of an injunction. (Afociett, y.) ASIATIC 
Government Society Life assurance CO., ltd. 


— Right to— Importer selling goods with registered 

trade mark — Right to preteetim at against ttanufoe- 
turer. ' 


TRADE UNIONS ACT (XVI OT 1926). S. IS— 
Scope. 

S. 18 does not afford Immunity to a trade oni 
an officer thereof for an act of deliberat 
(Ido, J ) Dalmia Cement, Ltd. r. N 
1S5I.C.57-ATB 
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TRANSFER OF PROPERTY ACT^(IV OF 1882), J T P ACT (1882) S 6 

ligence in one case would 
l depends upon the man’s 

• * ■ information which lay to 

imbent on a person, who 
'acts to inspect the registers, 
Unes against the property 

/) WAZIROT* Mathura PRASAD Ulncfc 404= I m quesuou ana lu .w* unu them carefully, mast be 
179 IC 761 = 11 R O 201 = 1939 OIK 78= ] construed to be either due to wilful abstention or to 
1939 OWN 32 = 1939 ■ • » " * " i 

1939 0 A 119=.. 

S 3— Actionable claim 

within the purview of 
Copyright is no doubt beneficial 


— S 4 — “ Supplemental to Indian Registration 
i movable Ac[ » interpretation 


- — 3 8— Actionable claim" — Mortgage assigning AIR 1939 Lab 423 

decree to be passed in pending money suit — Validity — I 5 and 130 — Transfer of property ’ — Dit 

Mortgagee's right to execute decree at asUgnee—Smt for f solution of partnership— Seme partners getting payment 
mere declaration of such right— Specific " 

S 42 

A mortgage assigning by way of security 
■would be passed in a pending money suit 


decree as soon as it is passed and the mortgagee is 
■entitled to execute the decree as an assignee A suit by 
him for a mere declaration of his right to execute the 
decree as an a 
Specific Rebel 

prayed for ■ ■ 

PURNA CHAh 1 1 ' 

Devi 1 ■ : 

r ■ •» ; 

— B 3—-' Attested ' — Signature i of Registrar and 

witnesses identifying executant at registration — If su/fi 
csent attestation 

It is the instrument that a * "** to 

sign m order to comply with 
of the word ' attested ” IV 
Registrar) appends his signal 


itu uy u j * , iw 
such a case, which is a 
d such a transfer can 
ntinc signed by the 
(Vest on, //) VlR 
R (1939) Ear 314= 
aojaC m-AIB 1939 Sind 288. 
— S 6 (a) — Relinquishment by Hindu rtvtrstoner 

—Validity 

— one in regard to 

outd ever become 
• upon the death 

rvived her The 
relinquishment in 
- ), T P Act But 

| tuts is iun ueiess.li it j su ill kvuji If the transfer 

' was part and parcel of a family settlement or a com- 
promise in a dispute between rival claimants to property 
it would not necessarily be invalid (Thom, C J , 


Al/scuney, JJ j M* mull smS i> J* » o ~ ‘ - 
1939 Bang L R 388=18210 924 = 12 R.R 32= 
ALR 1939 Rung 211 
— .3 S— Hot tee —C roll negligence — l Phot a mount j 
to— Hegligence of agent— Principal if tan be charged 
with negligence 


section deals with a tight under iuepet«uiu! u wue 
parties concerned to maintenance A sum will not come 
within the section merely because it U used as mamten 
anee The fact that the maintenance is secured by a 
deed Lbes not exclude it from coming within the mis- 
chief of the section A Vabomedan executed a Mala 
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or a sale deed, in favour of his daughter, transferring 
all bis properties to her for a son of Rs 10,000. The 
daughter executed another document at the same time, 
hj which she undertook to make a fixed monthly cash 
payment amounting in all to Rs 400 per annum to 
her father so long as he lived. 

Held , that the obligation of the daughter to maintain 
her father, arising under the Xlahomedan Law, arose in 1 
this case, and she was bound under her personal law to j 
pay Rs. 4C0 by way of maintenance to her father, and 
the amount came within the mischief of S 6 T. 
P. Act. (1 Vert,J} BlBl HAUMtN V BlBt UMAUVT- 
UNNISSa. 181 1 C. 37 = 6 B.R. 520 = 

11 R P 667= A I B. 1939 Pat. 606 
■ S 6(e) — Bar under — Scape of . 

Though a right to sue for damages is a mere right to 


T P. ACT (1882), S. 11. 

— 3. 8— Applicability — Endorsement of promissory 
note— If operates as transfer of debt. See NEGOTIA- 
BLE Instruments act, s. 50 

1939 M W N 774 
S 8 — Applicability — Endorsement of promissory 
note by a coparcener — Right of indorsee against other 
members See NEGOTIABLE INSTRUMENTS ACT, 
S 50 1939 M. W N. 774 

— Ss 10 and 126 -—Gift — Power to revoke on alien- 
ation — If a condition restraining alienation — St 10 
and 126, if reconcilable. 

Where by a deed of gift the donor removes btmself 
from proprietary possession of property and puts the 
donee in possession, be confers full proprietary title 
upon the donee in respect of the property transferred 
Where 1 he donor reserves to himself and his heirs the 
power to revoke tbe gift jn case of alienation by the 


ex tumor of property already told by guardian— fro 1 uausieis uiuuumg o. .. 

cuit by minor within three years of An attaining could not be contended to be an absolute exception to 
•* ' ' |s 10. {.Thom, C. J and Ganga Nath, /) Brij DEVI 

property and • * ’’ ' ■ 

ars of bis be ‘ . ■ ■ ; 

. . later on merely " . 


transfers the property to a third person, it is not a . . * . 

transfer of an actionable claim, and it could not be a | ... ■ S. 10 — Scope — Hindu family— Partition between 


profits bad become due and had been ascertained, but 
the attachment under which it was sold was at a time 
■when the profits had neither become due nor ascertained 
what the purchaser bought was only a tnere right to sue 
and his suit for share of pro6ts is not maintainable. Tbe 
sub]ect>matter of sale in a judicial Sale following upon an 
attachment, is of necessity the subject-matter of the 
attachment. (S tone. C./ and Clarke,/.) JAGANNATH 
v. Jamm A Vallabh. 181 1 0. 633 ■= 11 B.N. 470 - 
1939 N li J. 1 =AJA Nag. 07. 

Y.D. 1939—69 


lBl A.C. 001 — 1 1- a. hi. 11, .ulij Id ■■ 

60L.W. 254= AIR. 1939 M»d 769- 
(1939) 2 MX J. Si 5 (FJB.). 

— S 11 — Settlement deed — Constr action e — 

ll'ordc implying full ownership — Conferment 
tenth power to entry tenth all rtghti — Suheq 
limiting aiietute titate — Effect of— 
hon 

While the Court construing a docu 
the entire Instrument in order to s 
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T P AOT (1882), s 12. 
the examination DiU't be xar ttoi e 
S 11, 'l P \tt, wben the m 
IwR mu uiaUc lupertv 1 t~e etj 
t hat ll <i 11 Jii-lt m 

intLii-it, tUwi. wniiN nw e row . 
kUiuln j, tl at Uui uiiwJi u-eAwBn-a re-^ri-t t“"e 
ilf,hl ol full i in V Hit <,iu«m l*u, a. “r i« 

. ll *4. 1.1 tte 


2XP JL CT(1ES2) 8 52 

-C is ti* i r * - *~t 'srr-r nsfae- showing the property as belonging to the 
it t» cce r— t~»;gr— trxra'“ir caicoc be rtlied on as such consent. 
xr'iaA^ca i_*cro^r* {I~'n*BzaracMJ Rat,/) PERUMAL MOOppaN v 
*U<« ^ESAJ^nAJfpDALJAR 1939 M w N 1115(2)= 

* e\.t to.eotwth ' "" *' 


AXE 1939 Mad 209 = (1939) 1 M I*.J 74 

X -41 — Applicability — Court talcs 


a n I,|U 
I V 1 |ll4t 


IU 


se hiv 
cf the 

mev v theta to tef h.w.*tth 
i tv Mill t-teii v Net* a" 4? 
i sat, were hercoiy t 

the \t (\tli s with »il ri=>bt«, 

1 1 v 4t k t the t ouie iront the 
the l*ov 


S 43 — Applicability — Daughter of deceased be 

ting tele life holder — Maternal grandsons of deceased 
fraudulently representing that they were entitled to 
i real' mortgage, mortgaging estate of deceased —Suit by 
’ i — ' ' Y V V * ~ — , . , daughter for setting aside sale tn execution of mortgage 

* i 1 ^ 1 “’t c ^‘ decree— Deal* of daughter — Pending appeal— Fslate of 

i,lil it tV 'JiJ iwil'vltlC' mto t »0 j d ecea sed devolving on maternal grandsons— Effect on 
■M , lll.s. H. -Jill. tfrtorjl.™ 

• lltvi i » th 1 1 v jxvtiie hens ihall | it is the duty of the Court while passing a decree to 


i 1 


i r. 

\\» t 


49 L\\ Ml* -il . 1, 3.0 
V1U 1031 Mai 50) (1039) 1 ML J 575 
l 1.1 VtPVliO— S * — 1/jrr teiiJHCe decre 
rill . •> * l s — ■ frtC'.rs fue under — • 
• , 4 'y / i l utr— til pul it i Oil that 

\ 'll clu t, l pr perty to sale — 

. . t i > i * w> nntenan 

i i V r t «\ t t of a 

v > v \ i I c i \ in vable 
t v i I ii t a nferret 

I t i S r th tra 

lx i i \ t u s l totS 
v l'» a > > I t K , and to 

v h»\ th light to 

x v s S a le tiion 

\ \ tv f hj the 

• a t 


\ 'M 

‘w\ 


\ \N\W V^SVMNIN^ 

U 1 » 


During the pendency of appeal irom tne uhjmuii oi u n» 
suit the daughter who had Instituted the suit died and 
the estate of the deceased devolved on the maternal 
grand-ons of the deceased 

Held, that under S 43, the maternal grandsons could 
not retain their share In the mortgaged property and tl e 

- * 1 1 «'« 1 •< •»!•«» mnrtMPOrS 


S. 50 — Good faith" — Payment to wrong person 

iitthoit proper inquiry— 1 f protected 

\\ here a person who under the law is liable to pay 
rent to a particular person whose title he has recognised, 
makes payments without proper inquiry, to a wrong 
person merely on the ground that the latter sends him a 
notice stating that he has purchased those lands it 
x i <- i,- — i. - good faith 

(Harries, 

■ O ROY v 

■ . : : ■ «jr 718 = 

: .. >Pat 540 
- -3 61 — Pre-emption suit — -liona 6de improve- 

m n s by veruiee — bight to claim compensation — A/aiwar, 
Ill'll ugh the T P Act has not been Introduced in 
Maiwat Nt the Courts fn Marwar can very Well take 


-- - T *• I'rvT In 


■8 la* 
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' P T ACT (1882). S. 63. 


being granted by the Court, the rule of 1st pendent 


PaTTUMedammalp. Nanjappa. 49 LW 241=* 
184 I C 824 = 1939 M W N 311 = 
A LE. 1939 Mad, 276. 
— S. 52 — Applicability — Court talcs 
The principle of hi pendens is applicable even to 
Court sales, and a purchaser of mortgaged property in 
Court sale held after the mortgage suit was filed i* 
bound by the mortgagee’s decree as at the sale he 
purchases the right, title and interest of the mortgagor 
which are subject to the mortgage and cannot claim a 
better right than the mortgagor. ( Bkidt . J ) LAL1T 
Mohan v. HaRdaT Rai 41 P L R 629 = 

AIK 1939 Lab 146 


A mortgagor during the pendency of a sui 
mortgage leased the prooerty to a thud party ’ 
though it did not satisfy the requirements of 
the T. P Act was acted upon and the lessee bau ootain* 
ed possession The mortgagor, after a decree on the 
mortgage sold the property at a private sale to the mort- 


1 But if the property is alienated pending suit without 

*be permission of the Court, though foi the 

satisfying the debts which have priority over 
for maintenance, the alienation must be 
the result of the suit by reason of S 52, T. P, 
er, J ) GaNGUBA] PANDURANG v PaGUBAI 
1 NARAYAN 185 I 0 81=41 Born LR. 815 = 

A I.R 1939 Bom 403. 

S. 62— Applicability — Mott gage of holding by 

ryot — Suit on — Preliminary decree — Subsequent sale of 
holding by Collector for arrears of rent under Madras 
Estates Land Act— If affected by lit pendens. See 
Madras Estates Land act , Ss 5 and 125 

49 L W S27. 

-S. 62 — Mortgage talc— Salt held during ten- 
dency of maintenance suit for charge on property — Pur. 
chaser , if hit by Its pendens. 

A purchaser at a sale held in execution of a mortgage 
decree must be construed to have purchased both the 

. ,u, -* *»■« * a * a , they stood 

refore, not hit 
■ the mortgage 

it for declara- 
tbe moit Raged 
tgage itself is 

■ . .i- . ... -i.i . (Chase and Mukher- 

• ■ • v Nagendra Nath 

: 237=69 0 LJ. 371- 

iw w .. i. • AIR 1939 C»1 665. 

S 62 —Mortgage suit — Adjudication of enortga. 

gor during pendency of— Receiver, if a transferee pen- 


the execution of the lease did not affect the rights of any 
party to the suit on the basis of the mortgage, the lease 
was not invalid under S. 52 of the T. P. Act. It was ■ 


183 1C. 97c=12R N. 48 *» 
1939 N.LJ 202 = A LB. 1939 Nag 128. 
. 52 — Permanent Itase during pendency of 


RAM ChaNDER t **■ ■ ■ ■ ■ > . l lc abihty — Hindu midom — Surrender 

184 1 C. 2 ■ ' ' * of daughters penning iuit by hut- 

1939 A.I • 'or recovery of debt from estate in 

' transfer and tf \otd. 

S G2— Applicability — Maintenance suit by I A surrender by a Hindu widow of her husband’s estate 


maintenance charged 

which a decree Is made 
movable property. " ■ . 
allowed to shorten tb" 
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T P ACT (1882), S 11 

the examination must be earned out in the light of 
S 11, T P Act, when the instrument is one transferr 
mg immovable property If the examination discloses 
that the transferor has used words creating an absolute 
interest, tl ose words must be given effect to, notwith 
standing that later words are used which restrict the 
right of full ownership A settlement deed after reciting 
that the settlor on account of the affection she bad 
towards the two donees and in consideration of the 
service that was being rendered by them to her, had with 
alt her heart and by means of the said deed given away 
certain properties to the donees, who were her only 
heirs with power to enjoy the properties with all rights 
further provided ‘ But from out of the income from the 
said properties I shall duting my lifetime pay the Gov 


ucceed thereto Boih ot them shall enjoy the properties 
without malting any alienation thereof by way of 
gift exchange, sale, etc" 

Htld, on a construction of the 
acquired an absolute estate under 


T. P ACT (1882) S 62 

survey register showing the property as belonging to the 
transferor cannot be relied on as such con'ent. 
[y enkataromana Rao J ) PE ROMA L MOOPPAN v 
SUBRAMANIA MuDaUAR 1939 MWN 1116 (2)= 
A IE 1039 Mad 299= (1939) 1 ML J 74 

ifary safes 
J ) Baba 

‘ ■ ■ • Wadhai 

18410 797 = 1939 NLJ 496. 
■ " S 43 — Applicability — Daughter of deceased be 
coming sole life holder— Maternal grandsons of deceased 
fraudulently representing that they were entitled to 
create mortgage, mortgaging estate of deceased— Suit by 
daughter for seeling ande sale tn execution of mortgage 
t ng appeal — F state of 
grandsons — Effect on 

passing a decree to 
take notice of th«> circumstances which happened since 
the institution of the suit and to frame the decree so as 


AIR 1939 aiad 609= (1939) 1ML J 576 
S 11 Proviso — Scope— Maintenance dare 

charging immovable properties— Arrears due under— I grandsons of the deceased 

Transfer of portion by decree-holder— Stipulation that If, Id, that under S 43, the maternal grandsons could 
assignee should not bring charged pr~+—' *• l . i - , tl *- 

Validity of 

Where a portion of the arrears of 
under a decree providing for payme 
amount every month and charging in- 
ties for payment of the said amount is 


■ and to I 

4 ■ right to 

bring the charged property to sale buch a restriction 
can be validly imposed and would be covered by the j 
proviso to S II, T P Act (V enkatoramana Rao and j 
Stodart JJ ) VENKATAPPA I ■ ■ * 

SUNDARARAJULU NAIDU 

1939 M W.N 226= ' ’ 

S 86— Applicability— A 

to claim apportionment of rent 

The principle of S 3f ' l *T ° h 1 
apply ,0 case of ar 


S 50— Good faith" — Payment to wrong person 

without proper inquiry— f f protected 

Where a person who under the law is liable to pay 
rent to a particular person whose tide he has recognised 
„ -- f ‘"quiry to a wrong 

latter sends him a 
d those lands it 
side in good faith 
P Act ( /fames , 
KristO ROY v 
. . • . *-"10 132 = 6 BP. 718 = 

: . .-AIR 1939 Pat 640 


S IV — Applicability— Cor “ ' 

owner— Proof — Fntry in survey / . . 

For the operation of S 41 of the 
Act, it must be shown that the j 
the property was the ostensible owr ■ • 

express or implied of the person 
perty In a case where there U * 
consent, the mere fact that an entry was made in the j 


uit — Bona fide tmprevc- 
ts by vendee — bight to claim eompentahon — hi at war. 
ltbough the T P Act has not been introduced in 
■ war yet the Courts in Marwar can very well take 
> consideration the general principles embodied in 
Act without being bound by its technical provisions 
ere, therefore the value of the property which the 
ntiff seeks to obtain in assertion of a right of pre 
« v . i .j i- ,v. , spending 

■ ■ inner and 

■ the con 

■ ■ . ■ . pensation 

- HANKAR 

■ . 1 -I ■ ft 1 (O) 

> r feats to 

sue in forma pauperis —Mortgage over suit Property 
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T.P. ACT (1882), S. 62 
executed by defendant after application and before grant 
of leave— If effected. 

In the case of an application for lease to so® in forma 
paupertt which is later on registered as a suit on leave 
being granted by the Court, the rule of lit pendent 
operates from the date of the application for leave to sue 
in forma pauperis, h mortgage effected by a defendant 
in the suit in respect of the property in suit after the 
application and before the grant of leave is consequently 
affected by In pendens. {V enkataramana Rao, /) 
PATTUMEDAMMALP. NANJAPPA. 49 L.W 241 = 
184 I C. 824= 1939 M W N. 311 = 
A 1 E 1939 Mad 276. 

■ S. 52— Applicability— Court salts 
The pnncip'e of Its pendens is applicable even to 
Court sates, and a purchaser 0/ mortgaged property in 
Court sale held after the mortgage suit was filed is 
bound by the mortgagee's decree as at the sale he 
purchases the right, title and interest of the mortgagor 
which are subject to ibe mortgage and cannot claim a 
better right than the mortgagor. {Bhide. j) LA LIT 
Mohan r Hardat Rai 41 P L It. 629= 

A IB 1939 Lah 146 


the T. P. Act was acted upon and the lessee had obtain- I 

ed possession. The mortgagor, after a decree on the j 

mortgaf ’’ 

gagee a 

gage. ’ 

purchas 

restrain 

S°52 

could not be invoked by the plaintiff, but it was 
held that as the sale to the mortgagee was a private 1 
sale and as the entire decree amount had been paid oui 
of the sale consideration and furthermore inasmuch as 


P T. ACT (1882), S 63. 

with the suit (by transfers to a third party) It tnay be 
that the purchaser has already a mortgage over the pro- 
perty in suit created in his favour prior to the suit, for 
debts which have priority over the maintenance claim. 
But if the property is alienated pending suit without 
obtaining the permission of the Court, though for the 
purpose of satisfying the debts which have priority over 
che claim for maintenance, tte alienation must be 
subject to the result of the suit by reason of S 52, T. P. 
Act (Loiur, /) GaNGUBaI PANDURANG v PaGUBAI 
Narayan. 185 I C 81=41 Bom LB 815 = 

A I R 1939 Bom 403. 

' S 62 — Applicability — Mori gage of holding by 

ryot — Suit on — Preliminary decree — Subsequent sale of 
holding by Collector for arrears of rent under Madras 
Estates Land Act— If affected by Its pendens. See 
Madras Estates Land ACT, ss 5 and 125 

49 LW 327. 

• S. 52 — Mortgage sale — Sale held during pen- 

dency of maintenance suit for charge on property— -pur 
chaser, if hit by lis pendens 

A purchaser at a sale held in execution of a mortgage 
decree must be construed to have purchased both the 

- - as they stood 

refore, not hit 
the mortgage 
it for declara- 


— r s y 


property has transferred it or otherwise dealt with it. 
His whole estate devolves on the Receiver, just as it 
would devolve on his heir in case of death ( Pollock , 

/I Indian Cotion Co. ltd v. ramcharanlal. 


62 — Applicability ■ — dfainteno 


transfer and sf totd. 

luit by | A surrender by a Hindu widow cf b-r hatband's e«a*- 
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T P ACT (1882), S. 53 | T P ACT (1 882), S 53 

the widow, if it i$^ found to have passed with intent to about the decree, and there is no proof of any earlier 


'S 53 — Applicability— Suit by decree holdei under 

O 21 R 63 C p Code — Frame of See C P Cooe, 
O 21, R 63 17 Pat 588 


purpose of defeating or delaying him But the test to 
be applied to cases under this section is whether the 
purpose of the transfer is to prefer one creditor to the 
other, or whether the purpose is to prefer the transferor 
himself S 53 of the Act ts not intended to apply to a 
transfer by which one creditor is preferred to another 
It is intended to apply to transfers where the transferor 


■~3 53 — Fraudulent preference — Debtor s right to 
prefer one creditor over another — Transfer of property 
to one creditor to avoid execution of decree by the othir 
creditor — Validity — Conditions 

It is open to a debtor to convey his property to one of 
two creditors to whom he is indebted in preference to 
the other though it may be effected to avoid the execution 
of his deer " * J *■ 

chooses 
for himse! 
one credit , 

him and the retention of the excess amount for bis own 
benefit indicate an intention to defeat or delay the other 
creditors especially when he ha 1 * no other property 
left Such a transfer is wholly void and cannot be 
upheld even to the extent of the amount actually due 
to the transferee creditor ( Lokur , / ) Bai HaKiMbu 
v DAYABHAi 4IBomIiR 1104= 

AIR 1939 Bom 508 
-S 53 — fraudulent transfer — Par 
ration fourul to haze been paid — Absence of 
secured debt — Transaction found to be 
creditors — ff may 6c upheld to extent of 
paid 


right to the benefit of the doctrine of subrt 

it can never be held that even when there 

existing debt the mere fact that some 

passed under a mortgage which on the 

been held to be in fraud of creditors, will justify the view 

that the mortgage can be held to constitute a valid 

security to the extent of the contemporaneous advance 


S 53— Fraudulent transfer — Test — Absence of 

proof as to consideration 

Where subsequent to a decree against him, the judg | 
ment-debtor sells all his property to one who knew ' 


there is no evidence of the existence of any such credi 
tors much less that any were paid off, the transaction 
is a fraudulent one and not genuine ( Hamilton ,/) 

I Mathura PRA<s*nv Widow of Umrao 

. 9 OWN 136=1939 0 A 306. 
ee of a creditor with intent to 
f voidable — Sale in lieu of dower 

A transfer of property even jf made with the intention 
of defeating an anticipated suit or execution is not void 
able under S 53 T P Act, merely because it£ effect or 
object was to prefer one creditor to another S 53 
contemplates only a transfer which removes the 
whole or part of the debtor’s property away from the 
body of creditors for the benefit of the debtor 
Where the dower was in fact due and a sale is executed 
by a Mahomed tn husband to his wife it is valid if no 
benefit was thereby retained to the husband ( Zta ul 
Hasan and Hamilton //) Ram RATAN Ialw 
Akhtari Begam 14 Luck 621=18110 181= 
1939 OLR 241 = 1939 OWN 398 = 11 RO 287= 
1939 O A 375= A I R 1939 Oudh 230 

S 53— Preference of one creditor— Validity of 

transfer 

A transfer cannot be said to defeat or delay creditors 
within the meaning of S 53 of the T P Act if simply 
one creditor is preferred to another (Mukherya and 
r ) Laltt Mohan Chose v Anil 
43 C W N 1136 
Scope — Benefit of section— Right to— 
Decree holder purchaser — Right to attack private tale by 
debtor after decree and before sale in execution — Suit by 
private purchaser— Plea by decree holder purchaser of 
S 53 in defence— If open 

It is only a defeated or delayed creditor or a subsequent 
transferee who has the option to impeach a transfer 
under S 53 A mere auction purchaser of the property, 
who is not the decree holder himself is not a creditor, 


er of Property Act The decree holder 
ht to the benefit of i> 53 by himself 
tion purchaser and if the property 
t the auction had been transferred by 
with intent to defeat or delay him, 
[able at his option He may plead 


AIR 1939 Boui ovo 

S 53 — Scope — Fraudulent transfer— Plea In 

defence— If open in suit by transferee 

Where the judgment debtor transfers his property in 
trust to the trustee who brings a suit for a declaration 
that property which Is the subject of a charge by a con 
sent decree cannot be sold In execution of that de ree 
because it is trust property and not the property of the 
judgment debtor, it is open to the attaching creditor to 
plead in defence that the transfer was in fraud of credi 
tors (.Dame, JC. and Mehta, /) NARAtNDAS 
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T. P. ACT <1882), S. 63. 

Perumal V. Bhojraj Premchand. 

I.LV (1939) Ear 269 = 181 IC. 888 = 
11 ES 244 = A I E 1939 Sind 97 
■S. 53— Sait by creditors impeaching alienation by 
debtor — Court-lee See COURT-FEES ACT (AS 
amended in Madras), S. 7 (iv a) and Sch. II, 
ART. 17 A (1) 1939 MWH 778 

S. 53 A— Applicability— Document evidencing 
receipt of advance against sale reciting that talan'e 
should he paid within certain time. 

Document contemplated by S. S3 A need not be a 
formal agreement or contract, nor need it purport lobe 
in its entirety an agreement, but part of the document at 
least must be in essence an agreement or contract. It is 
not sufficient to say that the terms of an agreement can 
be ascertained from a document which purports to be on 
the face of it merely a receipt Where therefore a 
document recited that a certain sum of money was 
received as an advance against the sale of a piece of 
land for a certain sum and the balance to be paid vnthin 
a certain period 

Held, that by merely mentioning the period within 
which the balance of the purchase money was to be paid, 
the document could not be construed as an agreement 



• - S 53 A — Applicability — family settlement — 
Regt itration— necessity. 

Where in respect of certain mutation proceedings the 
matter was pending before arbitrators, a compromise is 
filed that parties had entered into a family arrangement 
and that the disputes may be decided in terms of the 
family arrangement as set out in the application, and it 
is so decided, such an arrangement being reduced to 
writing is compulsorily registrable To such a case 
S. 53-A of the Tran'fer of Property Act has no applica- 
tion (.Rennet and Verma. JJ) TULSHI RAM v 
GOBINDSINCH. 181 10.91=12 EA. 175 = 

1939 E D 292 = 1939 A W E. (H O ) 844 = 


T. P ACT (1882), S 6S-A. 

receipt of a sum of money from another as earnest 
money for the sale of a house for a particular price and 
that a portion of the consideration was to be reserved 
with the vendee for payment to a mortgagee, and the 
boundaries of the house were also given, it was held 
that the receipt was sufficient for the purpose of S 53- 
A of the T P Act as all the essential terms of the 
contract could with reasonable certainty be ascertained 
from It {Bennett, J) FlRDOS JaHAN v . MaHOMED 
Yunus. 184 I C 401 = 12 E 0. 109 = 

1939 OWN 876= 1939 OLE. 614 = 
1939 A.W E (0 0 ) 193 

S 53 A — Bene ft of — If available only as a 

defence 

A pMntiff cannot claim the benefit of S 53-A, 
Transfer of Property Act, hut it is available only as 


S 53 A — Requirements of— Unilateral act of 

vendee — If sufficient. 

In order to satisfy the requirements of S 53 A of the 
T. P Act. it is enough to show that the transferee has 
<•- — ■'Session or continued in possession in part 
ce of the contract and has done some act in 
e of it. The section does not requite any 
act or any specific conseni apart from the 
contract on the part of the vendor. ( Bennett , y.) 
FlRDOS JAHAN v MAHOMED YUNUS 184 10.401 = 
12 EO 109 = 1939 OWN 876 = 1939 OLE 614 = 
1939 A W E. (C O.) 193. 

S. 53 A — Retrospective operation of. 

S 53 A n retrospective in the sense that it affects 
suits brought after 1st April, 1930, in re«pect of transac- 
tions effteted before that date. {Mostly,/.) Dawyj v. 
M AUNG PO SAUNG. 182 1 C 651= 12 E E. 21= 
AIR. 1939 Rang. 175. 

S 63 A and Olvil Procedure Code O. 21, 

B. 103 —Right conferred by S 53 A— If available to a 

plaintiff. 


manent lease is unregistered and is defective in not com- 
plying with the requirements of S. 107 of the T P Act, 
the defect will be cured by the provision in S. 53-A 'that 
the transfer has not been completed in the manner pres- 
cribed therefor by the law for the time being in force' 
{Zta ul Hatan, /.) JUMMAM Khan v. JAGANNATH. 

179 1 C. 635 = 1939 O L.B 65 = 
1939 0 A 170 = 1939 OWN. 102 = 
HE 0.194 = A 13 1939 Oudb 85 

S. 53 A— Applicability — Lease pending suit on 

mortgage — Lessee obtaining possession though lea'e not 

signed by both parlies— Private » ' ’ - • - - 

perty — Suit by lessee against pure . 

of S 53 A — If maintainable 5 

and 53 A— Applicability. * * ' 

8 63-A — Applicability— Receipt — When sufficient 

for purposes of S. 53-A. 


la 3 j O. ** N o<o — O.L.U. ol4-> 
1939 A W.R (C O ) 193. 
I. 63-A — Scope — ff retrospective. 


eB 

M 


S. 53-A — Scope and effect of. 

S 53 A give' a party relying upon it such rights 
which, but lor the lack of some formality, he would have 
*v m agreement, but it gives do more and 
■ any right which the informal agreement 

■ {Wort, J ) RAM LAL SaHU V. MT. 
■ 1821.0.618-5 B.E. 785- 

j 12 R.P. SO — AXE 1939 Pat. 296. 

■ -S 53-A — Scope and nature of the right ton- 


* enactment 
1 tion on a 

contract 

• Is art 


\ 
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T P ACT (1882) S 54 -TP ACT (1882) S 65 

to 

ot 

n 


Tea Co Ltd 

1939 C 
S 54 — dp 

Copyright— ‘ffatu A „ „» 

Necesuty — Expression * intangible thing t n S 54 tf 
refers only immovable property 

Though there is no doubt abundant authority that 
copyright is an intangible thing it is equally clear that 
copyr gbt is movable and not immovable property 
S 54 of th“ * r D * L 

movable 
that sect o 
The sectiot 

right and l uu u m. a uiy ass g eu uy an unregistered 
instrntr" e t t t -* ■* *• ' " 

Devi *• , 

UK 


S 64 — Salt of property worth less than Ks 100 

—Deed unregistered — Possession of property delivered 
some days l Her— SufRe tney to validate sale 

Where an unreg stered deed of sale in respect of im 
movable oronmv wrn ifc !<•« w too - - »j 

on 
the 
dee 
vali 
the 

tior u u ik. a uug i til u egis ei eu Sd e ueeu 
Will not of itself confer any title on the purchaser 
{Dhavle J ) MOHAMMAD Yaqoob Ally v 
CHHOTEY LaL MISTRI 179 1 C 683 -5 BE 244 = 
11 KP 396-AIB 1939 Pa* 218 

— Ss 54 and 68 (c ) — Sale or mortgag by condi 

tio sal sale — Test-Onus 

It is a matter often of some difficulty whether a parti 
cular document or set of documents disclose a transac 
tion of mortgage by conditional sa e or out and out sale 
In order to bung a transaction with 
mortgage the relationship of debtor • 
subs st between the parties and >f tl 
which the transfer is a security It is 
that the transaction is a mortgage 

appears on the face of It to be « - e , 

absence of fraud it mnst be held to embody a transac 
Urn of *ale The burden of proving it to be a deed of j 


The contract set out in S 55 (2) of the T P 
Act is an impl ed term in every sale in the absence of 
a contract to the contrary Under this impl ed term 
there is a liability on the vendors for title and power to 
transfer Where a sale deed recites that a rr ta " are* 


possession has not been obtained of the area in question 
[Brunei and y^rm/i // ) 1.ACHHMI NaRA!N z- Has 
SWARUP 180 IC 342-11 BA 440 = 

1938 ALJ 1136 — 1938 AWE (HC)803= 
A I E 1939 All 170 

S 65 (3 ) — Document of title— Mortgage deed 

conferring power of sale on mortgagee — Sale in pur 
suanee of — Right of purchaser to custody of mortgage 
deed as document of utle deed 

A deed of mortgage under which the mortgagee is 


manentFund ltd v Pu'hpammal 

1939 M!WN 482 = 60 L W 916= 
A IB 1939 Mad 774 = (1939) 2 M I. J 434 

S 55 (4) — Applicability— Movables— Vendor s 

hen — If exists 

Quaere — Whether equity has extended the principle 
of the vendor s lien eta movable property {Leach C J 
and Patant i It Satin J ) Shiva RaO v SHANMU 
GHASUNDARA SWAMI 60 L W 844 

S „ J a, a - " - ' 


another without doing so, the orig nal vendor who is 
obi ged to pay the mortgage money is not entitled to 
claim that amount from the seronA r , ,< a «-v.a 


1939 ALJ 377=1939 AWE (110)362 = 
A IB 1939 All 639 

• S 64 — Sham transaction— Su t for posset sun by 

Vendee— Maintamab hty 

A sham tiansactlon 'is not sale It is only in 
cates where transfer is genuine and title passes 
that the vendee is entitled to possession and the 
vendor can maintain suit for considerat on money if it 
has not been paid "here however no consideration 
passes from the vendee nor is there any Intention of 
passing the rights from the vendor to the vendee and 


partly m cath and partly in promttes — Transferee 
going into liquidation before fulfilment of promises — 
7* ransferor's right to charge 
There is a world of d fference between a covenant to 
pay the purchase price and a covenant to pay a sum of 
money in the future- m the one case the consideration 
consists of money In the other the consideration consists 
of the covenant itself 31 Cal 57 (PC) Rel on Hence 
where there was an agreement to transfer certain clay 
worVs to another company the con ideralion for which 
was partly in cash, partly In promise to employ the 
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T. P. ACT (1882). S. 55 |T P. ACT (1882), S. 68. 

transferor at a certain rate, and partly for the allot. | S. 65 (6) (b ) — Nature of charge created under— 

tnent of shares to the transferor and the company went | Advance for talc of minor's property for binding pur- 


of contracts (Roberts, C J and liround, J ) JOHN 
stOn p. Official Liquidator. 180 IC 69 = 

HER 379=A I.R. 1939 Rang 46 

— S, 65 (Jhy-Vendor’t hen — Separate suit — 

Necessity — Conditional decree tn vendor's suit for posses 
Sion— Propriety. 

Though an unpaid vendor is only entitled to a statu 
tory charge under S. 55 t.4) (4) of the Transfer of Pro- 


to operate upon the property mm when the Dossession i 
of it passes to the vendee 
by the vendee for possessior 
Course, to avoid multiplicity 

the decree granting po-'esston, that tt is subject to the 
charge of the vendor to the extent of the unpaid purchase- 
money. If the charge Is incorporated in the decree it 
coalJ be enforced in execution ( Ntyogt, J ) SHOBHA- 
LAH-.SIOHSXAL. ILK (1939) Nag 636 = 

1939 NL J 252=AIB 1939 Nag 210. 

■ 3.55 (4) (b >— Lien for unpaid purchase money— 

Promissory note by vendee to vendor for part of sale 
price— Rtgh' of vendor to enforce charge 

Under S. 55(4) (6) of the T r. Act, the charge 
subsists in every case where the amount of the 
purchase-money remains unpaid either for the whole or 


>f the 

had 

agrees to sell minor’s property for a purpose binding on 
the minor and receives an advance, to that extent the 
minor’s estate becomes charged. No act of parties to 
create a specific charge is necessary (Niyogs, /.) 
Tukaram MANIIAJI V SHRJKRISHNA 

18310 456 = 12 BN. 65 = 1939 N.LJ. 260 = 
A I.R 1939 Nag 209. 

3 56 — Applicability — Survey number charged 

it Loan advance— Subsequent sale 
ser f tf can invoke S. 56 of the 
• Act. 

of S. 56 of the Transfer of Pro 

' "* *- — •*•'■ »-»y mortgaged must be 

nsistmg of two or more 
nrvey number when it 
a Land Improvement 
Loan advance upon it, was a single property and not 
capable of description as two or more properties, and 
later on a portion of it is sold, this does not make the 
property two or more properties at the time the liability 
or charge under S. 7 (l) (r) of the Land Improvement 
Loans Act was created. To such a case S. 56 of the 
Transfer of Property Act has no application. ( Rurton , 
P.C.) Yeshwant Ganpat Komti V Baliram. 

1939 NLJ. 235, 


Ss. 58 and 105 — Description as 

a mortgage — Effect. 

A document, which purports to be a 


lease but really 

lease but fulfils 
. mortgage 
lease does 
:iarie. J.) 
IC. 239-= 

■ L J 308 = 
Nag. 166. 


3. 65 (4) (b ) — Sale deed — Sendee retaining ! 

portion of sale price for payment to vendor’s creditor — 1 


for payment to a mortgagee of portion of the properties 
sold, the heti does not cease to exist but continues, so 
long as there is no novatio or a direct undertaking be 
tween the vendee and the mortgagee for the payment to 
the latter of the money retained in the vendee's hands. 
If there is Such a novatio or a direct undertaking, then 
that money cea'es to be a part of the unpaid purchase- 
money Where there is tio privity between the vendee 
and the creditor who is to be paid off, the money re- 
mains in fact money at the disposition of the vendor 


ns f erred— 

• if erea- 

a lease to a mortgagee does not under any of the forms 
specified jn S 58 of the T. P. Act transfer an absolute 
interest. Such a crxtrleape ta not an absolute n- 

i*i ty 
the 

■ ■ i ■ Rah 

bb 1A. bli= 1 L.U i 1939; j Cal 283= 
43 CW.N. 281 = 179 I.C 328=5 BE 258 = 
20 PatX T. 147 *= 1939 A.W R. (P 0.) 18 = 
49 Ji W. 229=11 BJC 131 = 1939 O A. 279 = 
1939 R D 144=69 C.X.J. 254 = 1939 MJV.N. 601 = 
41 Bom L 11 672=1 LB, (1939) Ear 78 = 
1939 O.WJT. 43 = 1939 OX R. 46 = 
A JR 1939 P.C. 14 = (1939) 1 MX J. 644 (P.C.). 

• S. 58 — Profits accruing from tmmnabie pro- 

perty— 1( can be mortgaged — Contract Act, S. 17 2. 
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T P ACT (1882), S 68 ^ 

PUNJAB CO OPERATIVE BANK, LTD 

179 IC 968>=llBL 654 = 41PLR 239 = 
A LR 1939 Lab 15 
S 58 (b) and (c) — Simple mortgage and 
English mi rtgage — -Viff '-rente between 


T P ACT (1882), S 58 

held on a construction of the deed with reference to the 
tests to be applied that the transaction amounted on); to 
a mortgage by conditional sale and not to a sale with a 
condition for repurchase ( Grille , /) SaHEBA DEO* 
CHAND v JAGANNATH 1939 NLJ 544 

68 (c), BgOVitQ— Scope and effect of 
fter the amendment of 1929, the proposition 


vention of the Court the right to 
must be worked out in execution 
supervision of the Court There i 
is, a personal obligation not only t 


the interest on the loan English mortgages are quite 
different In an English mortgage there is a transfer of 
the ownership of the mortgaged pronerty with a promise 
to repay the debt on a certain date If the money is 
duly paid the mortgagor has a right to have the pro 
perty retransferred to him by the mortgagee ( Roberts , 
C J Afya Bn Bjguley Ba U and Braund, Jj ) 

MA tr * N Vnr . V h n v « r 


dee 

loa 

po 

for 

ad 

of me ueui secuieu unuer me ueett, me mortgage is 
•imple mortgage and mortgagor is personally liable 
unless there is specific contract to the contrary ( Almond , 
J C and Soofi, J ) HaJI KHAN GUL KhaN v 
Chothu Ram 184 1 C 685 (2)“ 

12 E Pesh 29= A I E 1939 Pesh 41 

S 68 (c)— Applicability— Deed in form of sale— 

Amount advanced less than price of properly transferred 
— Parties referred to as creditor and debtor — Provision 
for re conveyance on payment of amount advanced 
Within fixed period— Nature of transaction See DEED 
—Construction 41 Bom L E 1251 

S 68 (C) — Mortgage by conditional sale or out 

and out sale — Test — Terms of instrument — Transfer \ 
for adequate price with a condition to relransfti — 
Nature of document 

The Question whether an instrument is a mortgage by | 


, LuvhLJ 

- 1 t (d) and 62 (b Usufructuary mortgage- 

d during which redemption cannot fair 
of 

a o^tojoftheT P Act clearly implies that there 
can be a term fixed in a usufructuary mortgage for the 
mortgagees enjoyment during which redemption can 
not lake place ( Addison and Bam Lai JJ) KiSHAN 
SINGH V Nat HU Ram 41 P LR 270= 

A IB 1939 Lab 235 
■ S 68 (e)— Interpretation — Transfers the wort 
°n«rd arofertu ohwlutelv to the mortgagee— Effect of 

of the mortgagor 
absolutely to the 
>ed at the word 
to mean that no 
remained in the 
ere it adds the 
sfer* the property 
oney as agreed 
n upon its true 

construction does not declare an English mortgage’ to 
be an absolute transfer of property It declares only 
that such a mortgage would be absolute were it not for 
the proviso for retransfer {Lord Porter ) RAM 


S 68 (f — " Documents of title’ — Factory 

Where the documents which were deposited included 
the "sold notes by firms from whom machinery of the 


held that the transaction was a salt 
{Thorn, C J and Ganga Nath, 

UANtVARt LAL 1939/ s 

1939 ALJ 946= A 1 ’ 

1 ~ S 68 { c) — Mortgage or 
died 

Where a deed of transfer contained a stipulation that 
it at any time within three years the . transferor was to 
pay back the amount paid to him in respect of the pro 
perty transferred with interest after deducting the Income I 
which the transferee might derive from the property I 
there should be a reconveyance to the transferor, U was | 


S 68 (f) — Documents of title— Map of proper 

ties and unimportant letters 
Map of properties and other documents consisting of un 
important and useless fetters cannot be recognised as title 
deeds Deposit of these papers cannot therefore create 
1 any equitable mortgage In favour of persons with whom 
they are deposited {Teh Chand and Bhide, //) 
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T. P. ACT (1832), S. 53. 


T. P. ACT (1882), S. 67. 


A IS 1939 Bang 185. 1 
— — — S 68 (f) — Machinery — Deposit of documents of I 
title — If (Units equitable mortgage 1 

Machinetj which has been firmly fastened to the eaith 


—’Suit for r edem ft ton by one of the heirs of mortgagor 
— Other heirs made parties — Suit not maintainable 
I against one of the heirs — Plaintiff, if entitled to relief. 
In order that the integrity of a mortgage maybe 


iBl-LAr ou-Jiioii n." u = 

A IB 1939 All 615. 

-S 59— Applicability— Deed of charge — Requi* 

sites of validity. See T. P. ACT, S 100 

60 L W 844. 

S. 59— Memorandum of deposit of title deeds — 

When requires registration See MORTGAGES 

13CWN 806 (P C ). 

S 69 —Oral mortgage— Suit for redemption — 

Afaintairabihty — Proper remedy of mortgagor 

A sun framed a 9 a sun for redemption of land which 
is the subject of an oral mortgage for a sum of one \ 
hundied rupees or upwards cannot be sustained, a, the 
mortgage is required under S 59 of the T P Act to be 
effeaecl by a registered instrument The proper course 
for the mortgagor to take in such a case would be to 
sue lor possession relying on his title In such a sun it 
is not permissible for the defendant to rest his claim to 


-S. 69 — Scope — Non-compliance— Effect — Suit on I 

mortgage — Failure to prove due execution and atteitation 
— Money decree on personal covenant — Court’s pmoer to 

The fact that a mortgage deed is not duly proved to 
have been executed and attested, as required by S 59 of 
the Transfer of Property Act, is no bar to the Court pass 
ing a money decree on the persona] covenant contained 


•——(as amended In 1928), Ss 69 and 100— Scope 
and effect of — Linn ted comp my — Debenture issued by— ■ 
Loan on security of specified immovable property — Regis- 
tration— Necessity. \ 


1939 A W R (H C ) 569 = A 1 B. 1939 All 600. 

— S. 60 — Suit framed for possession challenging 

mortgage decree— Redemption, if can be allotted 

In a suit for possession of mortgaged property 
challenging the mortgage decree on the ground of 
collusion, if no prayer is made for the relief of redemp- 
tion and necessary issues are not tried, redemption 
cannot be allowed ( Bhtde , /) Lalit MOHAN v. 
HardatRai 41 P la R 629 = AIR 1939 Lab 116 

S3 63 A (2) and 72 —Coil of improtemeult — 

Mortgagee's right to add to principal amount 

Under t-s 63-A (2) and 72 of the T P Act, a mert 
gagee, in the absence of a contract to the contrary, is 
entitled to add to the principal mortgage money the cost 
of improvements effected by him only where they hace 
been necessary to preserve the property from destruction 
or deterioration or to prevent the security ham becoming 
insufficient ( Addison and Ram Lai l, JJ~) PUP, aj 
Mali- Chandar Bhan 41 PI*R 80 = 

AIR 1939 Xab J29. 

Ss 67 and 100 and C P Code. O 31 R 11— 

Future maintenance declared charge on house — Sale tn 
execution, subleet to charge— f vrther de fault 1 in pay- 
ment of maintenance — Enfor,emrnt of detree — Suit 

under S 67 T P, Act— Necessity — Scope of 0 34, 
R. 14. 

Where the future maintenance accruing to a widow 
was declared by the decree a charge upon a hous- the 
house is not made security for the re-payment of money 
of the widow ‘by any a.t of parties' or 'by operation of 
’ ' he meaning of S 100 of the Transfer of 

It is only by virtue of a decree that a 
ted on certain specified immovable pro- 
e the honse is sold in execution of the 
lecree subject to the right of future main- 
tenance and there is subsequently default in payment of 
the maintenance instalments, it is not necessary for the 
widow to bring a suit under S. 67. T. P, Act. O. 

R. 14, C. P. Code, cannot be a bar for the enforce 
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T, P. ACT (1882), S. 67.A. 

of the decree otherwise than by suit. The offect of the 
change in the provisions of O 34, R 14 is that a mort- 


| T. P. ACT (1882), S. 70. 

rhe offect of the 1811.0, 902=11 E A. 625 = 

1 is that a mort- 1939 AWE (H.O ) 164 = A I E. 1939 All 260 
_u - « - - - F r '° ' ’ ' “*'icabiltly—Loan on the 

■ ‘ ly property — Absence of 

■ 1 1 „ u esuraably aware that the 

= 12RA 264*= | security which he was accepting for his loanwaspro 

lot legal 
. t be said 

, by or in 


where under a mortgage bond the amount is made I 1939 A.W E (H C } 164-A I K 1939 All 260 

payable in instalments with a provi«iOn that in case of I S 68 (1) (c)— Subsequent Purchaser — if can be 

default of payment of two consecutive instalments, the j made liable under 

mortgagee might treat the whole of his mortgage as I Where a subsequent purchaser damages the security 
payable. That being an option given to the mortgagee, he can be made liable for it. S 68 (1) (<■) only speaks 
if he chooses to wane the penalty and sue merely on I of the 'mortgagor, 1 but in view of S 59 A of the Act. 
those instalments which are i . t 

cannot be heard to say tl ■ ' ■ • 

is bound to sue for the whole amc , 1 ’ ! 


and to enforce a penalty against hir 
in such a case has the benefit of a 


mortgages. The provisions of S 67-A of the T. P Act 
or of S. 17, C. p Code, or of both together cannot give 
either Court jurisdiction in regard to the mortgage of 


cnee of personal covenant. 

Where the mortgagor’s covenant to repay the princ , 
and interest within a time fixed and that In default of 
scch payment, the mortgagee woatd be entitled to sue for 
foreclosure, there I* no personal covenant in the deed, 
binding t 

of S. 68 of .i 

CtSHAN E 


— ■ 3 70— Acquisition by lessee of equity of redemp- 

tion — If accession to mort gazed property 

Per Roxburgh J.—ll a lessee of a land which Is sub 
* created by the landlord acquires the 
tion, the acquisition is not an accession 
property under S. 70 of the T, P Act. 
. Roxburgh , j/.) Suraj Chandra 

— s 70— Mortgage of entire manta — Mortgagor 

having title only to portion but adie'iely possessing 
to hole — Mouta subsequently dslulsated ly mrr and 
'* - ■’* * per- 

go as 

. „ " . 1 'the 
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T. P. ACT (1882), S.73. T.P. ACT (1882), S. 8S. 

entire moan. The mooia was subsequently items except one purchased by thtrd party — Effect — 
diiuvuled by a river, and after some years anew char Contribution for proportionate amount — Value of pro- 
was formed the area of which was much larger than the pert'es — Ascertainment — Material date, 
old mocua. This large char was immediately taken Where there were two mortgages in favour of the 
possession of by the mortgagor whose title to the entire same person and the later one included an extra item of 
moan was perfected by 12 years’ adverse possession. property and the mortgagee obtains a decree on the 
Held, that the new lands mu«t be considered an acces- later mortgage and in execution purchases all the 
S»on to the mauia and the enlarged area must all go as items of property excepting one which was 
security to the mortgagee. ( M. C Chose and Bartley , purchased by a third party and both the 
//.) SAJLABALA DEB1 v. StVARNAMOYEE DEB1 sa,es Kere subject to the earlier mortgage, the mortgagee 
181 1 C 867 *=11 E C. 867= ls entitled to enforce by suit his right to contribution 
63 0X4. 628 = AJE 1939 Cal 275. against the third party in respect of the proportionate 

— —3. 73 — Mart payee with fossessien obtaining decree amount payable by him. The effect of the purchase is 

{or arrears cf rent and eseetment— House sold in to break up the integrity of the mortgage, and a 
execution and after .xtisfoetion of deeree surplus amount portion of debtwhich bears thesame ratio to the whole 
deposited in Court-Surplus amount, if represents sub amount of the debt as the value of the property purchas- 
stsiuted security ed by the mortgagee bears to the value of the whole of 

A mortgaged his house with possession to B B filed the property mortgaged, is discharged. But from the 
a suit on the rent note for arrears of rent and ejectment mere fact that the mortgagee has bought some of the 
and obtained a decree. In execution of the decree the items mortgaged it does not follow that the entire 
bouse was attached and sold and after the satisfaction liability u wiped out. To arrive at the proper value of 
of the decretal amount the balance was deposited in the properly mortgaged, it must be assessed at its value 
Court. 

A got th 
wards sa 
recovery ■ 

Held, 


pre«ente< 

mortgage and was not liable to attachment and A was | 
entitled to recover thi « amount as part of the security. ! 

(Ban tit mat, /.) Mangilalp Tilokchand. 

1039 Mar LX 131 (CIO 

S 76 — Mortgage; toil A poisesnon— Failure to 

keep account — Presumption. 

The mortgagee is liable to the mortgagor for any and 
every sum realised by him out of the mortgaged property. 
This makes it incumbent upon him to keep a full and 
accurate account of the total amount received by him If 
be doe3 not keep such accounts or fails to produce them 
in a suit for redemption, the Court wilt make every 
possible presumption against him. In such cases his 
claim for interest must be disallowed (Hawal Kt shore, 
C /) KlSHENGOPALr LALCHAND 

1939 Mar LB 153 (Civ) 


to make annual payment to mortgagor — Effect — Redemp- 
tion — Accounts — Bans for taking of 

In the case of a thika tnrfiahgi lease in the ordinary 
form, whereby the mortgagee obtains a thika lease a* a 
certain reserved rent, retaining for himself a fixed 
amount of the rent as interest npon the sarfieshgi money 
the transaction is one both of lease and mortgage, but it . 
is certainly a usufructuary mortgage in so far as the 
mortgagee by the deed retains possession of the thika ] 
property as security for the repayment of the money 1 
advanced by him to the mortgagor If the mortgagee j 
fails to make a payment of a fixed amount annually to 
the mortgagor as provided ill the deed, the amount due ' 
to him gets reduced proportionately In a suit for re- | 
demption of the mortgage accounts are to be taken on 
that basis on the principle laid down in S 76 (4), T. P. 
Act. (James and Rowland. //) BACHU LaL v JaNG 
BAHADUR RAI. 180 I C 795 = 11 E.P. 537 = 

5BK 489=* A I.E 1939 Pat 427. 
— — -S. 82— Contribution— Right to— Two mortgages 
in favour of same person — Later mortgage including 
extra Hem of property— Decree on loiter mortgage— Sale 
tub/ect to earlier mortgage— Mortgagee purchasing all 


conditional deposit of the amount but even if the 
depo'it be considered as valid, it cannot be treated 
as if the condition attached to it does not exist The 
mortgagee is entitled to accept the money only snbject to 
the condition and is not entitled to ignore the condi- 
tion ( Agarwala , /) DhanuKHUHari SlVGH v. 
JCTHAH SINGH 184IC 225=6BE 25= 

12 EP 230 

S S3— Deposit— Validity— Suit on mortgage— 

Plaint filed with insufficient court-fee— Deposit of 
mortgage amount after return of plaint and before 
representation with full court fee— Validity of — Plain- 
tiff aware of deposit when representing plaint— Effect ef. 

A deposit under S 83 of the Transfer of Property 
Act after a suit on the mortgage has been instituted 
with an insufficient court fee and before the plaint has 

, — •--* _ = ■ -- * r eg is not a good 

t has been insti- 
cannot be ascer- 
ividing for costs, 

1 interests, etc. '1 he fact that the plaint was filed with a 
ridiculously inadequate court-fee and that the plaintiff 
deliberately incurs the quite unnecessary expenditure of 
the full amount of court-fee after knowing of the 
deposit cannot make the deposit a valid one under S. 83. 
( Wadsworth , /) CHENUIAH v. SUBBAYYA 

18310. 871- 1939MWN 76 = 12 EM 386 = 
48 L.W 929= A I E. 1939 Mad 200 

3s 83 and 84 — Scope — Deposit or tender — 

Validity— Condition! — Usufructuary mortgage in name 
I of Hindu coparcener — Mortgage money belonging to 
family— Death of mortgagee— Deposit of mortgage- 
| money in names of turvHors of family aud widow of 
deceased — Validity — Mortgagor not getting pcssesston— 
Suit for redemption— Right to mesne profits. 

A deposit to be a good deposit under S 83, T. 

I P. Act, must be one which would enable the persons 
entitled to take out the money forthwith Where 
I the mortgagee under a usufructuary mortgage is a 
member of a joint family consisting of himself, hu 
i brothers and his nephews, and the mortgage money is 
I money belonging to the joint family, the amount must, 

I if the mortgagee is dead, be deposited in the names o 
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T. P. ACT (1882), S 83 

the survivors, namely, the brothers and nephews o£ the 
deceased A deposit in the names of the brothers and 
neohews who ■"»— ~-*" J - • ■' 


case iul consequences attached by t> 84 of the Transfer 
of Property Act to a tender onder S S3 cannot 
and if the mortgagee’s representatives refuse to ac 
deposit and give up posses -ion. they cannot, th 
be saddled wuh mesne profits from the date 
notice of deposit tdl the date of the decree 
suit brojght by the mortgagor for redemption 
mortgage The mortgagor would, however, be 
to mesne profits from the date of the decree in 
up to the date of surrender of possession, for on .. 
decided who are the persons entitled to the deposit, the 
latter could take the money c-* «* **»»’• — 1 — * 
pos-*»«on If they fail to d 
mesne profits (/fames, C.J “ 

AnupaKuaro Kameshwar ’ • * • 

183 XC 454 = 5 B I. . • 

20 Pat 'Ll 167 =A I.R 1039 Pat 415 

— S 83— Valid deposit — Mortgage deed trending 

for final rat* ■*•*" * — ,r 
sufUtunt t • 

to cause in “ « 

— Effect— • 

presents ft 
The qae 

amount is valid or not would depend upon the fact whe | 

ther the amount deposited is the amount rem 

on th» mortgage on the date of the deposit 

meaning of S. 83, T. P. Act This wo 

depend upon the terms of each mortg- a >- ^>.u i 

In ca«es where the mortgage deed provides for a J 

rate of interest which • -•*- • - J ' *"' 

the mortgagee would be 

pensation, and the amo 

the Court finds it to be 

to le what the Court 

deposit is valid and inten 

gagee always acts in per 

receive the amount depo-ueJ lue meie lact mine 
withdrawal of ihe amount deposited b) the mortgagor 
*h.ew the mortgagee declines lo accept it does not per se 
prevent interest from ceasing to run, unle's the mort 
gagee shows that the mortgagor was either not willing 
or not able to pay because he had utilised the moneys 


1 T. P. ACT (1882), S. 92. 

j Owing to the death of a mortgagee and dt'pntes bet 
ween the claimants to his estate, a subsequent mort- 
> unamended 
• amount due 

» rre ’filed* and 

mortgagee. 
„ estate ol the- 

| deceased prior mortgagee filed a suit for a declaration of 


~ —vmtnasy tenant in possession 

of kholi land liable to eviction under S. 10, Bombay 
x'L < s . i . , to redeem mortgage exe 

S 91, T P Act, is not rece»- 
ownerahip, but is suffiientjy 
ror interest such as that of a 
tenant or a person having a charge An ordinary tenant 
of iularag kboti land who is entitled to be in possession 
of the land thouph liable be pv.rreH bw 


— .j a*. — Aniuavnily — A » . t . E rmn ce 


A XJt 1939 Pesh 34 

— S 92 — Attheabihtv — Pure baser of equity of 

- r decree — If 

* d created 3 

d usufructu- 
and a pur 

• mortgagor 

red by the 

•econd mortgagee, he 19 not entitled to claim to be_sub 
rogat 
iTP ' 


S 92 — If retrospective. 

- S 84 — Amendment, tf retrospective S 92 of ihe T. P. Act has retrospective effect. 

S. 63 of the T. P. Amendment Act of 1929 does not (gennet and Vtrma, J/.) MANGAL Sen r KEWAL. 
provide that the sections not mentioned in that Act are 1939 A.W J1 (H.0 ) 803. 

to have any retrospective effect An amendment will g g 2 1 Tortpagt soht u*—F*f'* — Ve**monom 


«■ 1 . 1 ’ , , , ■ ■ ■ - U redemption of 

’ ' ’ ' . . .. . ■ of S 92oftheT. 

S 84 (Prior to amendment)— Tender— Dir - 1 P.Act'are complied with *o‘far as that part I* concerned. 

putts between eta- mart i t . mortgagee's estate— MU- Hence a person who acquires the right f of subrogation .to 
dra-ral b f depositor— Br-depmt in suit by claimant for sutb a part of the mortgage Is entitled lender O "• 
dfclantiv of utle— Interest, wit* ceases to run 1 R. 10. C. P. Code, to be substituted as rfccreeholder to 
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TC. P. ACT (1832), S. 92. I T. P. ACT (1882), S. 100 

the extent of his right. (Slew, C. J. and Best, /.) [ gagee whose decree was discharged by the r 


proportionate rights (llennet and Verma, JJ .) S. 95 — Obuction baud on — If cart be gone into it 

MancaL. Ses r Kewal Ram. * execution. 

1939 A.W.B. < H.CJ ) 803. Where the holder of a mortgage decree for sal 


Ss. 74 and 75 of the old Act which have now been 

repealed by the Amending Act of 1920 The new S. 

92 of the amended Act expressly deals with s abrogation 

Even under the old Act however, it was held that the 

right of subrogation coold be claimed by persons _ and | 

under CO’ • 

the old • '• • 

to any se- ■ • 

next pric 

V anted n 

was held 

mortgagee The subrogee no doubt acquires 
and power of the incumbrancer whom be hat 
He cannot acquire any higher right But it 
follow that the remedies for enforcing those 
the same as those that were available to the 
cutnbrancer. The remedies of the subrogee a.- ..... , 

«xten‘ive with those of the original creditor The 


DKaBezbarua 1831 C. 792=12 E C 187= 

70 C L.J. 143 = AT R. 1989 Cal 425 
■ S. 96 — Mortgage by Jt pout of title deedt — Law 
in England and Burma 

By reason of S 96 of the Transfer of Property Act, a 

- *■ - Burma has ceased 

haractenstics of an 
deeds in England. 
title deeds carries 
English mortgage, 

• it the remedies to 


(as amended In 1929), S 02— Subrogation— 

Right to — Conditions — Redemption of entire mortgage 
by elaimant to lubrogatioti — If essential. 

The law is that a right of subrogation cannot be 
claimed unless the prior mortgagee has been redeemed 
in full. It does not mean that i he redemption must be 


1939 PWJf 8= A I.E. 1939 Pat 375 

;a« amended by Act XX of 1929), S 92 

(HI)— Vendee advancing money (or discharging a prior 
mortgage decree — If entitled to right of subrogation m 
respect of that sum in the absence of a regtslerett 
instrument reserving the right as required by S 92 (m). 

In execution of a decree obtained on a mortgage the 
mortg aged property was about to be sold. The wort 
gagors agreed to sella portion of the property to 
strangers who advanced the money with which the 
decree debt was satisfied. They obtained a sate deed 
and in a suit by a subsequent mortgagee they claimed a 
right of subrogation to the tights of the earlier mort- 


S. 98 — Scope — Anomalous mortgage— Combi na- 
tion of ample and usufructuary mortgages— If anoma! 
out mortgage— Right t of partus 

A mortgage which is partly of the nature of a simple 
mortgage and partly of the nature of an usufructuary 
. 1 ' ' these two parti* 

within "anomal- 
of the T. P. Act, 
929 The rights 

of the parties have to be determined with reference to 
the terms of the deed of mortgage ( Harries , C. J. 
and Chatter/i, IJ ) BUTTO KRISTO ROY v GqbiND* 
RAN. MakwarI 18210 132 = 5 BE 718~ 

11 RP 661= A IE 1939 Pat. 540. 

S 100 — Amended section — If has retrospective 

effect 

S 100, T. P Act, has been amended by S 50 of the 
Transfer of Property (Amendment) Act. 1929. S. 50 
of the Transfer of Property (Amendment) Act is not 
mentioned in S 63 of the same Act as not retrospective 
and hence S. 50 and consequently S 100 of the Transfer 
of Property Act as amended has retrospective operation. 
(Sennet and Verma, JJ) KA1 1NDRA NARAIN V. 
MOHAMMAD ISMAIL 1939 AWE.IHC I 614 = 
1939 A L J. 849 = AT R. 1939 All. 687. 

S 100— Applicability — Charge under Land 

Improvement Loans Act — Enforceability against land 
in the hands of bona fide purchaser for value without 
notice See Land Improvement loans act. S 7. 

41 Bom L E. 257. 

S 100— Applicability — Future maintenance de- 
clared charge on house See T. P ACT, Ss. 67 AND 
100 AND C. P. CODE. O. 34, R. 14. 1939 A.L.J. 64 
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T P ACT (1882) S 100 

S 100 —Auction pure fa ter — Jf can claim benefit 

ef a bou a fide purchase 

S. 100 Transfer of Property Act a c amended, does not 
refer to auction sales or auction purchasers and hence 
the plea of a bona fide purchase for value is not open to 
an auction purchaser who has purchased the property 
without the knowledge of a charge thereon ( Sennet 
ami Verma, //) KAt Indr A * *' 

mad Ismail 1939 ■ . ' 

1939 ALJ 849“ ■ ‘ . 

• - S 100— 'Bona fide tra 
Onus 

Whether (he matter falls squarely within S 100 
of the T P Actor whether it comes under a more 
general role of law, the burden is on the transferee 
to establish that he is a bona fide transferee for value 
Without notice {Bote, J) RENUKABAI v BHEOSAN 
IIaPSaji 185 1C 33 = 1939 N L J 

AIE 1939 Nai ‘ 

S 100 — Charge created by decree — Later 

the property— Right to possession — Remedy of the c 
holder 

Where a charge was created by a decree over certain 
property which was subsequently sold in execution of a 
decree so far as the ngbt to possession is concerned it 
lies with the purchaser and all that the charge-holder 
can do is to enforce his charge by suit He cannot sue 
for possession {Stone C J and Bose /) BADRIDAS 
V PKATAPGIR 1939 N L J 525 

S 100 — Charge — Creation — Form of words — 

ffecemty— Expression of intention to make land a 
security for payment —Sn/ficieney 

ho particular form of words is necessary for the 
creation of a charge If a document shows an intention 
to make the land a security for the payment of the 
money mentioned therein, that is sufficient to Create a 
charge (Aliyogi /) Gang A Prasad t RatAN 
CHAND 182 I 0 102 = 11 BN 506 = 

1039 NLJ 121“ A I B 1939 Nag 118 

8 100 —Charge — Creation of— Declaration of 

hen on all assets now existing or to be brought here 
after— Effect of 


T.P ACT (1882), S 101. 

quires a mortgage deed to be signed by the mortgagor 
attested by two witnesses and registered, out of the 
purview of S. 100 Unless given by statute a charge on 
immoveable property can only be created by a registered 
instrument executed by the person creating the charge, 
and attested by at least two wnnesses {Leach, C J and 
Ratau/afi Sas/n, /) SfltVA RAO v SHANMUCHA- 


Lfeld, that the declaration created and intended to 
create an Immediate charge {Lobo /) INDUS FILM 
corporation, ltd In re 181IC 6Sl= 

11 BS 234-AIB 1939 Sind 100 
- 5 100 —Charge— Mortgage— Distin lion be 
tween 

The distinction between a mortgage and a charge is 
that in a charge there is no transferor Interest in the 
property but only the creation of a right of payment out 
of the property •pe'ified The creditor has a right to 
look to the property for satisfaction of his debts but 
does not acquire any Interest In the property as he 
would in the case of a mortgage (Afiyogi /) 
GanOA TRASADr RATANCHAND 182 I C 102- 
11 BN 606 = 1939 N L J 121- 
A IB 1939 Nag 118 
- — 8 100— Construction — * So far as may be” — 

Meaning and elfeet — Deed of charge — fifes tsssty for re 
gutereJ deed atte ted by two wttneie/l 
The words “so far as may be" In S 100, T. P Act 
hive not the effect of taking S 59 of the Act which re 


• S 100 — Scope — Construction — Charge — Test- 

Agreement to deliver possession on default in pay 
ment of maintenance — Charge , if created 

While the first part of S. 100 T P. Act deals 
with substan'ive rights, the second part deals with 
the adjective or procedural law and so the latter portion 

* 1 *■ * ' ner So 

mition it 

. It con- 

ocedural 

■aw »*uai nai to ue primarily seen is whether a 
particular agreement falls or not within the ambit of 
the definition Where an agreement was that In 
default of payment of an agreed amount of maintenance 
the other parly was to be at liberty to enter into posses 
Sion and cultivate the land, that clearly creates a charge 
and does not amount to a mortgage {Bose /) 
RENUKABAI V BHEOSAN IIAPSAJI 

18510 33=1939NLJ 129 = 
A IE 1939 Nag 132. 

8 100— Statutory charge under Land Improve 

ment Loans Act S 7 — Bena fide purchaser for value if 
exempt under T P Act S 100 See LAND IMPROVE- 
MENT LOANS act, S 7 41 Bom L E 257 

I 101— Applicability and construction— Mort- 
gagee purchasing mortgaged property pending attach- 
ment in execution of money decree — Mortgage — If ex 
twgunhed by sale— Right of mortgagte to fall bach on 
mortgage — Keeping alive— Intention — Presumption 
of 

Where a mortgagee purchases from his mortgagor the 
' ■ ment of the 

it cannot be 

• ■ ■ In such a 

advantage 

■ • ■ ■ irtgagee and 

■ ■ ■ ■ 'redemption 

* ■ lent against 

■ ■ ■ ' ' ■ " application 

of the principle of presumed Intention, it makes no 
difference whether the third party is allowed to claim 
in preference to the sale on the ground of his be ng a 
subsequent incumbrancer or on the ground of his being 
an attaching decree-holder The principle of S 102 
is not limited to cases where the rights of mesne 
Incumbrancers come up for decision though the 
section ha* generally been invoked in such cases The 
sevtion only lays down a general rule of presumed 
Intention and where the laier conveyance would be In 
operative as against any intermediate right whether 
founded on an Incumbrance or an attachment, the 
prmcrple must be held equally to apply ( VaroJa 

char tar i i .• ■ 1 * ■ * ■* * ‘ 

4 'OMAJ • . ■ ■■■*■■ 


— S 101 — Suit by lubsefu/nt mortgagee to on feres 
hi r mortgage — Redemption of earlier mortgage, if obtl 
gatory— Rights of earlier mortgagee purchasing efuity 
of redemption 
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T. P. ACT (1832), S. 105. 

S. 10l,T. P. Act, allows two alternative courses to 
the subsequent mortgagee enforcing his mortgage, 
namely, either to redeem the prior mortgage, or to take 
the property subject to that mortgage. Hut he cannot 
be compelled to redeem the earlier mortgage. If the 
prior mortgagee has purcha'ed the equity of redemption, 
he is entitled to remain in possession of the property 
until the subsequent mortgagee has redeemed his prior 


-Ss. 105 and 107 — Leasts for period less than one 

fear — Need for registration. 

The plaiDiifl brought two suits for recovery of rent in 
respect of certain property. The leases were for a 
period less than one year The plaintiff did not rely on 
any oral agreement. The suit « as based merely on 
certain rent notes which were not registered 
and the plaintiff did not sue on the basis of 
his title for recovery of compensation for u'e and occu 
pation. The defendants were already in possession 
before the execution of the leases and there was no 
question of fresh delivery of possession. 

Held , that tbe plaintiff could only succeed it she had 
sued for rent on tbe basis of registered leases executed 
by the lessor and the lessee in view of provisions of 
Ss. 105 and 107 and the suits were liable to be dismissed 
{8 hide, /.) MT Maun* Dai al Singh. 

41 P 1, E 578= ALE 1939 Lab. 162. 

S 106— Lease— Essence of — Provision for ter • 

mmstion before or after expiry of time fixed— If takes 
st out of the category of least 

The essence of a lease as defined by S 106 of the 
T. P Act is that the right to enjoy the property demis 


fixed* {Rangnchar, /,) DEWARKHAND CEMENT CO., 
ltd. v Secretary of State 

I LE. (19391 Botn. 320 = 182 I C 835 = 
12 E B 37 = Z Fed L J (P 11)60 = 
41 Bom LB 297 = A I B 1939 Bom 215 

• — S 10G — J-ea'e for indefinite period at annual 
rent- — Duration See LEASE— CONSTRUCTION 

43CWN 794. 

S 106 — Monthly tenancy— Inference of. See 

LANDLORD AND TENANT— PERM AN ENT TENANCY 

A IE 1939 Pat 296. 
• — 3 106 — Monthly tenancy — Notice tp quit — 
Validity. 

The validity of a notice to quit ought no> 
mined on the splitting of a straw A not! 
a monthly tenant in Karric 1317 requiring 
the land on the IstofPous 1337 is valid, 
does not require the tenant to vacate the la 
expiry of the month of Agrahayan. {R C 
SUDHANSU BaDINI DEBI V. NARAYAN 
Panda. 68 : , ■ 

S. 106— Notice— Lessee from mot. 

allowed to construct building— Eteetmen 
quit— Necessity. 

Where the lessee is allowed to construct 
the land leased, and the lease is found to be one from 


T. P. ACT (1882), S. 107. 

'Sending by post’ in S 106, T.P. Act, must mean sen 
ding post to the tenant's proper address ( Lord Porter .) 
PRAHLADRAl Cl'OOREEWALLA V. COMMISSIONERS 

for the Port of Calcutta. 

I.LE. (1939) Ear. 90=1939 O.W.N. 63 = 
1939 OLE 42^-43 CWN 309= 
1939 0 A. 206=179 I C. 321 = 6 BP* 249 = 
1939 A.W R. (P.C.) 25 = 1939 AWN. 223 = 
esT>n c 131= 1939 BD 151 = 41 Bom.L R. 684 = 

. I t 1939 P.C 11=(1939) 1M.L J 365 (PC.). 

106— Notice to quit— Validity — Mistake tn 
■ m of land. 

The object of the notice under S. 106 of the Transfer 
of Property Act is to inform tbe tenant of the land from 
which the landlord intends to eject him. If the notice 
makes it quite clear to him that the landlord intends to 
take possession of the whole of the jama the notice is 
valid although it contains an inaccurate description of 
the land [Jack and Patterson. //.) GlRlDHARI LAL 
MANDRA V PUKNENLU NARAYAN ROY DEB BaRMA. 

182 I C 8 = 11E.C. 894 = 68 CL J 481 = 
A.I E 1939 Cal 291. 

Sb 106 and 111 (h ) — Tenancy from year to 

year or from month to month— tl eritabihty — Notice to 
quit serted on surviving tenants and not on heirs of 
deceased tenants — Validity 

Tenancies from year to year or from month to month 
created alter the passing of the Transfer of Property Art 
are leasehold interests and are both transferable and 
heritable. Consequently a notice to quit served on the 
surviving tenants alone but not on the heirs of some of 
the tenants who are dead is not valid and sufficient in 
law to determine the tenancy (Naum Ah,/) AN- 
WARALI BEPARI V JaMINI 1 AL ROY CHOUDHURV. 

I.LE (1933) 2 Cal 254 = 43 C W N. 797. 

S 106 — Tenant enter, nr into possesuon under 

• sued on payment of 

' nor manufacturing 

If under a lease created after the T P Act. the tenant 
enters into possession on the bass of an oral agreement 
and continues in possession on payment of rent to the 
lessor, and the purpose of the tenancy is neither agricul- 
tural nor manufacturing, the lease must be taken to he a 
lease from month to month under S 106 of the T.P. 
Act {Naum Ah. J ) ANWARALl BEPARI v. J AMINI 
LAL ROY CHOUDHURV 

ILK (1939) 2 Cal 264 = 43 OWN 797. 

S 106 — T erm 'ordinary tenant’ m Calcutta 

Meaning — Nature of tenancy 

Unless there is some indication to the contrary, the 
term 'ordinary tenant* would in Calcutta mean monthly 


— -S 107 — Agreement to lease prior to April \rt , 

,n»o • • tly — Need for 


P. Act which 

bilateral * 


1120 


in 


9 


THE YEARLY DIGEST, 1939 


rr. P ACT (1832). 8. 107. I T. P. ACT (1882), S 115. 

" ‘ L ‘ J -‘ ” ’ 'stream,/') DaulaT RAM v HAVELl Shah. 

18210 633=12 BL 65=41 F.LR 316 = 
AIR 1939 Lab 49. 

, 1 ■■ ’■ , s 111 (f )— Lessee adept tug new grant— Effect 

— b 10/— Non compliance with — If cored by 1 on former lease— Implied surrender 

S. 53 A See T c a e * * *“ " - ■ 

■ O ■ ■ 


S 107— ( 

gear — Effect of. 

An oral agreei 

of possession if f j • » *«. • tuts. nun one 

year is valid by delivery of possesion for the first year 
and thereafter the lessee continuing in possession with the I 
assent of the lessor becomes a tenant holding over under 
S. 116 of the T P Act Such a tenancy is to be deemed 
to be a tenancy from year to year or from month to 
month under S 106 according to the purpose for which 
the property is leased A tenant holding such a tenancy 
lias an interest for one year or one month certain as the 
case may be with an accruing interest during every year j 
or month thereafter springing out of the original con 
tract and as parcel of 11 . (.Naum Alt J ) ANWaraU 
BEPARI V JAMINI IwtL ROY CHOUDHURY. 

I.L R. (1939) 2 Cal. 854 = 43 C W N. 797 

■ — S 107— Rent deed for less than one gear — Need 

for registration 

S 107 of the T P. Act I « not governed by the defim 
tion of the term * lease” In the Registration Act which , 
includes a Kabuliat, but by the definition in S 105 of 


B 111 (E ) — Lease —Forfeiture— Notice — Neces * 

According to S 111 (g) of the T. P. Act, the giving 
of notice in writing is an essential condition of for 
feiture taking effect m law The act of the lessee 
renouncing his character as such makes the lease only 
voidable, that is, gives the lessor a right to avoid the 
lease but the lessor is not entitled to take po session 
until he actually avoids the lease by giving a notice as 
prescribed ul the last portion of S til (g) <af the 
T. P, Act (Srsiastava J~) Saheb DIN v GAURI 
Shankar 18510 25 = 1939 0 LB 683= 

1939 0 A 764 = 1939 0 WN 980 = 
1939 A WB (CC.J284. 

S 111 (g) ( 2 ; — Applicability— Assertion of a 

status higher than that admitted by lessor — If amounts 
to dental of landlord's title. 

There is no disclaimer of the title of the landlord when 
fhe lessee merely sets uohleher n»h*« ).»->«• 


. ■ Sand I 

41 x xi it Lau. 423 1 

S. 108 — Joint lessors— Suit on by one alone — [ 

Competency. 

Where the plaintiff, a co proprietor, alone sued 
to enforce a covenant of lease but the other co - proprie 


• • AMAR KRISHNA 

• • ■ . ' 1831.0 821 = 

A .. A 1939 OLB 503= 

1939 OWJf 825 = 12 BO 67 = 
1939 RD 542-AIR 1939 Oudh 257. 
— S 114 h.— Applicability to Pun/ab. 


State 41PLR 895 = 

ALB 1939 Lah 330 
114 A — Retrospective effect 



E0 L W. 705=1939 M W N. 1163- 
(1039) 2ML.J 773 
— — S 109 — AtHgntt of lessor— Rights of—Frrsh 
attornmtnt by lestee tf assignee— If necessary. 

A fresh attornment by the lessee to the lessor’s 
assignee Is not necessary under the Transfer of Property 
Act nor by any law In force (n the Punjab. ( Cold * 


"8 116 — Construction — Under lease— Surrender 
of head tease — Right of new lessee to benefit of and rights 
under under-lessee 

■ . surrender 

* grant of a 

■•**e and the 
e surrender 

i,g i, to the rent 
under, the under lease most vest In the ne« lessee. 
There is nobody el«e In whom such benefit and right 
can vest (Beaumont, C.J. and Rangn/tar, J) Su LI- 
MAN Hah Ahmed v Daralesiiaw 

HE (1939) Bom 144-180 10 945- 
11 RB 320 - 41 Boro LJI 25- 
A IB. 1939 Bom. 98. 
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T.P. ACT (1882). S. 122. 


I T.P. ACT (1882), S. 180 

I — « *. r .k„ debtor to 

after the 
the part of 
e credit of 
by way of 


to land. 

An unregistered deed of gift or danpatra cannot 
create title to land in favour of the donee. ( Manohor 
Lall /) RUP NARAIN PANDEY *. SHED SAGAR 
TewaRI 180 I 0. 105=5 B B. 312= • 

11B.P.454-AIB 1939Pat 258 

g_ 126— If an absolute exception to S 10 — 

Power to revoke on alienation — Validity See T. P. 

3 130— Absolute assignment— Life Insurance 

Policy— AS'ignmtnt to wife of assured-Prov.MOn for 
reverter to assured in certain contingencies— If absolute 
assignmen*. See INSURANCE L 
POLICY. „ ' 19 '- 

S 130— Applicability— Partner 

—Partners taking payment and givir 
assets in favour of others— Docum 
s«*»itr *»T.P Am. asm 

_s 130 —Assignment — Depositor 

n-_i d- *■ <ii tut'ir » I uhvntltor 


— S 130— Construction — “ Duly authorised agent " 
— Agent holding power with no authority to assign 
decree— Assignment of decree by agent— Subsequent 
ratification by principal — Retrospective v sit datum of 
assignment. 

A decree constitutes an actionable claim The words 
“duly authorised agent" in S. 130, T.P Act, must be 


which does not give him power to assign a decree 
obtained by hi* principals, assigns that decree to a third 


subscriber to a chit fund conducted by a compajiy^depo | 


of the subscriber in respect of the future subscriptions 
payable to the company and at least to the extent | 
of the money deposited should the at 
ed not cover the total amount of the fi 
tions when the transaction on behalf 
and the Bank is single by a single agem 
both the Bank and the company all the 
novation are present, and the transaction 


0 — Debt — Assignment of— Interest — If 

it is assigned, interest payable on it goes 
•ikataramana Rao, J) TraVANCORE 
tNK SUBSIDIARY CO , LTD. V T. N. & 

, 1939 MW N. 1054 = 

1939 Comp C. 262 

S 130 — Debt — Alignment of part — Validity 

ra.mwmi nf a nart of a debt is not invalid 
avancoke national 
i v T N &Q Bank, 
■■ ■ ■ 1 = 1939 Comp C. 262 

1 deposit receipt for 
•mount deposited tn Bank — Assignment — Essentials of 
—Endorsement on lack and delnery — Effect of — Receipt 
— If negotiable instrument 


to the Bank informing the 
Ibe amount to the endorsee 
signment in writing within the 
nfle, /) ANANTARAMAN i 

' n. & Q. Bank, ltd 
759=1939 M.W.N 

1939 - i 


Y.D 1939—71 
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T. P. ACT (1882), S 137. 

S 137 — A 'egotsalle instrument — Oral assignment 

— Vah Jtty—Pun/ab 

Section 137 is no bar to the transfer of a negotiable 
instrument otherwise than by endorsement The 
Transfer of Properly Act not being m force in the 
Punjab an oral assignment is valid in that province 
{Bhtdt, j ) Ram Rattan v Gobind Ram 

AIR. 1339 Lab 601 
TRANSFER Or PROPERTY (AMENDING) ACT 
(XX OF 1929), S 63— Scope and effect of See T P 
ACT, S 84 1939 A WR (H 0)844 

TRESPASS See Penal CODE S 441 
TRINIDAD AND TOBOGO CRIMINAL AP 
PEAL ORDINANCE (XXXI OF 1931) S S— Con 
ilituhon af Court of enminal appeal — Person 
appointed to act as Judge of Supreme Court — If tan be 
member — Judicature Ordinance S 7 — Interpretation 
Ordinance St 17 and 20 

The Court of criminal appeal established under S 3 
of the Criminal Appeal Ordinance 
of the existing Supreme Court but 
record the Judges of which are «t 
Justice and the Puisne Judges of the 
who has been appointed under S e 01 toe jucicature 1 
Ordinance to act as Judge of the Supreme r« ,t s not I 
a Pome Judge nor is he under that 
with any powers beyond such as are 
him to act effectively as a Judge of « 

He cannot, therefore be a membei 
criminal appeal and is not capable 01 auit g as sulu , 
Ss 17 and 20 of the Interpretation Ordinance, 1933 do 
not apply to the case, as they deal with the case of one I 


trusts act (1882) s 11 

guidance the Courts cannot in any way go behind the 
testator’s will, nor direct that the trustees should follow 
any hard and fast rule m deciding within their discre 
lion who should be the immediate objects and benefi 
claries from time to time of the viahf created, but what 
the Court will do is to give general directions to ensure, 
so far as possible that the trust fund is administered 
properly ( Roberta , C J and Motel) J ) AMEENA II EE 
Bee v Mariam Bee Bee AIR 1939 Rang S47. 
" ■ Constitution of — Company —Security furm 
shed by employee for performance of office — If trust 
money — ’Winding up ol company — Right of employee to 
priority over other debts of company See COMPANY — • 
Winding up 1938 MWN 1SS2 

■ Creation — Debtor and creditor — Agreement 

for payment of debt out of particular fund — Effect of — 
Trust in favour of creditor — If created See TRANSFER 
OF FROPERTY Act, S 130 1939 MWN 1054 

- - Customer directing Bank to apply deposit In par 
ticular manner — If trust created See BANKER AND 

• ■’ N 1063 

— Know- 
CER AND 
■ N 1066 

— ■ —Trust fund— Employees provident fund Constitu 


pay to vendor's «on on attaining majority with Interest— 
If trust See LIMITATION ACT S 10 

1939 M W N 437 
.* ‘ i ■ ) S 9 — Claim ineenintent 


descendants other than those provided for are to be j 
provided for out of the funds set apart for works of 


of the Trusts Act is an 

■ ■ ' ■ " provision It recognizes 

' V . desiring to renounce his 

(2) LIMITATION ACi, S 10 interest under the trust and suggest two inodes by which 

-Administration of—Prepcr course for trustees I tbts can be done It does not mean that in every case 

— Deure of testator — Duty of Court in filing direction, 1 , n vrhich a beneficiary sets up a claim which can be 
{a trustee I regarded as inconsistent with the trust he loses thereby 

Where a testator after making various benefactions to 1 all his rights under the trust (Za, ul Hasan and i orte, 

■ . ’ ' J 1 • nuzzaman khan v Hunter 

SLuck 648 = Jl R O 289 = 18110 166- 
• ■ - * 1939 0 WN 420 = 1939 O A 392- 

• 1939 O L.B 274 = A I R 1939 Ondh 2C1 

'! — Duty of trustees — Trust for payment of 
t, feet fed debts 

Where the trustees’ discretion js restncted to the 
— .1 - 1 . i* »- J it n impos- 

■ ‘ ■ ■ ■ ■ ny payments 

- • ■ ■ ■" ■ .... \\ he re the 

. " * ■ tied del ts In 

11 of the 

I s 

Into want The trustees are left tc 

awd though some of those w ho make — 

are per'ons who have a claim just as 1 - — 

better than that of any other mem ■ 

public who Is qualified to make a 

point of view of good steward-hip the trustees would Rule os to 

naturally haves sympathttlcear locases of that character 1 The explanation to S II of ihe Tens'* Act no doubt 
•nd might well decide that they should fall within a dasj | l0 jplies that Interest can be pa d on debts which bear 
• • * ’ ' ' ' • • interest, but it Cannot be Inferred from the language used 

■ " ‘ 1 I that it is incumbent on Ihe trustees In every ca»«topay 

interest on Interest bearing debit Moreover the sentence 
unless a contrary Intention be expressed’ ts very Import 
ant and shows that the explanation is subject to the 
terms ol the deed 0 / trust and when it does not make a 


guidance as to what In the circumstances is the best 
course tor them to pursue In giving that direction and 
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TRUSTS ACT (18S2). S. 89. 

provision lor payment of interest on the debts specified, 
the explanation cannot be invoked for purposes of 
• ■ • J 1 "-tan a nJ 


U. !P. AGEL EEL. ACT (1984), S. 3. 

houses for servants and the open space therein is appur- 
tenant to the residential house, the compound cannot be 
held to be 'land' within the meaning of the Tenancy 
Act and is, therefore, not land within the meaning of 
S 2 (2) {g) of the U.P. Agriculturists' Relief Act. [.Iqbal 
“ ' ' " ' 1 " '*ALKA 

: 544= 


btnef.t 1 

When f reticle J — Burden of proof. 


. 405 — 

A J. tv. J.aoa All. 617. 
Ss 2 (10) and SO (2) — Lean, meaning of — Exe- 


to retain the benent unless lie snows mat me pany 1 , 


3 95 Applicability— Guardian of minor — If 

trustee. See Guapdians and Wards Act, S. 27. 

(1939) 1MIJ 745 
UNITED PROVINCES AGRICULTURISTS’ 
RELIEF ACT (XXVII OF 1934), S 2 (2 h- Agnail- 

turnt — Holder of proprietary graze not paying any 
rent or revenue or local rate. 

A holder of a propnetar 


— *J39 A L.J. 47 : 


I J * IVlAHURitD OH1BL1 J\HaN V llsH L/Al 1 UIK-bHU. 

1939 A L J. 241 = 1939 E D 172 = 
1939 AWE (HC) 262= A I E 1939 All 398 

• S. 2(10) (a) — Loan— fresh pronote after Act 

coming into force in respe.t of a prior pronote — Nature 
of transaction — "in substance ’\ meaning of 

Where a fresh pronote is executed after the coming 


) 

n 

I inean in tiled (Kacnnpji oingn, j > is HIM v. 

1 I^AGHUBIR SARAN 184 I C 847 = 1939 A L J ,798= 
1939A WE (HC) 486 = 1939ED 370 = 
AIE 1939 All 641. 


//.) SHEO Ratan Sit 


are grown, puma facie, such a plot would appear to be 
merely appui tenant to his house as a garden, whether 
that garden was adjoining bis house or at a distance 
The land is not used for agricultural purposes and the 
owner is not an agriculturist entitled to^ the protection 
of the Act 
v. GanCa 


-S 2 (2) (g)— Land— Enclosed compound occupx 

ei by residential house and garden 

Where an enclosed compound held by a person is 
occupied by a residential bouse or bungalow and out 


1939 ED. 171 = 1939 A WE (HC)251 = 
AIR 1939 All 391. 

~ S 3 (1) — Instalments — Discretion of Court. 

Section 3 (1) of the U. P Agriculturists* Relief Act 
clearly gives a discretion to the Court not to allow 
■ie it considers ibat there are 
be allowrd. (Zta ut Hasan 
LALTA v. AVADH NARESH 
184 I C 413= 12 K O 121= 
1939 O WU. 920 = 1939 O LR.626«* 
1939 A WJ (0 C.J 222. 

i “ S 3 (2 )— Creation of charge under— V 

l for purposes of —Fes r rate. 


127 
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U P. AGEI EEL AOT (1934), S 3 
In order to arrive at the value of the property to be 


TT P AGELEEL ACT (1934), ,30 

In view of S 5 (2) of the U P Agriculturist*' Relief 
Act, only one appeal is allowed and a se-nnd app-a! 
therefore cannot be entertained But a second appeal 


S S(4)— If overridden by S 7 of the United 

Provinces Encumbered Estates Act See UNITED 
Provinces Encumbered Estates Act S 7 and 
U P agriculturists Relief act,S 3(4) 

1939 O W N 761 

Ss 4 aUd 30 — Future interest— If to be on prtn 

a pal amount only 

The language of S 30 of the U P Agricnttaris s Relief | 
Act is that the interest is to be paid on the loan Hec-“ 
a creditor would not be entitled to future interest frc 
the date of the decree on the consolidated amount 
principal and interest on that date but only to interi 


3 7— Applicability-Suit on account for goods 

told 

S 7 of the U P Agriculturists’ Relief Act refers only 
to suits for recovering an unsecured loan against an 
agriculturist For the purpose of a loan' there must be 
an advance In the case of sale of goods it cannot be 
said that there is an advance The goods are not 
advanced as a Joan, but they are sold and as such S 7 


■ • ' . - -S 7 — Applicability — Transactions entered into 

. province 

„ t „ ~ ' I ,he Provincial Legislature being only empowered 

S 4U P oflhe Agriculturists Relief Act provides ' ,a * 5 for the peace and good government 

that the rate granted for future interest should not ex | °/ ,he ternlories *°r the time being constituting 
ceed a certain rate It is not stated in the section that 1 "** province the operation of the U P AgrI 
the rate awarded should attain to the rate mentioned | cultumts Relief Act, would b* pnmi facte confined 
The Courts have a discretion in this matter ( Bennet and to *“ e United Provinces, and its provisions can 
Verma JJ ) MUKAT LaL v RAGHUKAJ SlNGH not have any operation out'ide the province so as to 

1939 AWE(HO) 837-1939 R D 609= i P ,0,ect ,f | e agriculturists of the province from the extra 
1939 ALJ 1048 P rov,nc ‘ a * consequences of contracts that they might 
S 5 — Applicability— Decree for costs. 


MAH A Kali Ji v Kali Prasad 

1939 RJ) 101(1)- 1939 A L, 
1939 A WE (H 

-3 5 (1) Proviso— 5 ofe of— If can 

payments already made under a final decree 

The proviso to sub S (l)offa 5 of the U P 


S 6 (2)— Tirol,/ 

Court— Interference in revuton ^ e g [ 4 ‘ 


7— Pronote— Clause for payment in Delhi— 


i the lower Court held that as defendant 
P , the suit should b- instituted in the 
whose jurisdiction the defendant resided, 
P Agriculturists' Relief Act. and return 


i«>, uui jut unugii g o: such su t In Delhi 
. Act was not 


mp /) LALA 
Cal jialdeo 
939 Lab 498 


debtor under 
as regards the 
the parties as 
oweser to be 
to this extent 
th yearly rests 
id and fia/ fit. 
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U P. AGEI- SEL. ACT (1934),S. SO. 


claim . 

Before si debtor can be given the benefit of S. 30 of 
the United fVoiince» Agncultariais’ Relief Act it is 
essential that he should prove that he or his predecessor 
in interest was an agriculturist at the time of the loan 
a_> w»li as when the daini is made. {Hamilton and 
Bennct, jj't PHOOL ChaND 
MlSRA 183 1.0.517 = 12 E O. 33 s *. ■ 

1939 A WE (CC)1! I * 

1939 ED 465“ 

■ — S. SO — St* ft tf— Change • ■ 

irto simple interest — Powers of Co 
There i* no provision in S. 3C 
twists Relief Act which entitles a 


S. 30 —Suit on ( romtssory note representing 

balance of a mortgage transition —Peru. <r of Com t to I 
take into eoniideratiOH earlier loan. 


anterior mortgage loan. ( Bennct and Verma , //.) | 
Ram AN AND MISIR V. RAM BARAN ChaOBE. 

1.1E. (1939) All 396=182 I.C. 339 = 12 E A. 18“ I 
1930 A.WE (H C.) 209 = 1939 RD 140= 
1939 ALT 189= ALB. 1939 All 331 

S. 30 (2>— Applicabi’ ** 

for the price of a share in a 
Agriculturists’ Relief a 
30(2) ’ 


S. 3S — Applicability— .... ^/uiu 

turn I at tie time of the loan. 

S. 33 of the V. P AgrjcaltBsists' lleltel Act does noi 


U. P. ENCDM. ESI. ACT (1934) 

(1), PROV (1), Expl. and U p. 
Relief act S. 33. 

1939 0 A. 756 = 1939 O W N. 977 
under — V aluat t on. 

5 of the United Provinces Agncultu- 
suit for account 01 money lent or 
advanced to the agriculturist Such a suit, therefore, has 
to be valued in accordance with the provisions of R 28 
(3) of Ch XX of the rules framed by the Allahabad 
High, Court under the Suits Valuation Act (1 e ) it must 
be between Rs 100and500 irrespective of the amount 
that may be due (Lqbal Ahmad and Ba/pai, JJ ) Tara 



— j * * — l -1 - ti ... .. >j oa rd imposes under 

is income tax. ( Ben - 
. Board, dehka dun 

■ E. (1939) All 388= 
■ . =1939 A.LJ 161 = 

VIE 1939 All 388. 

S 114(a) — Liability to tax on circumttoncts 

and property— Deciding factor. 

The mere residence witbm the rural area is sufficient 

.1 .«, e purvlew 0 f the powerscon- 

toards to impose the tax on 
under S 114 (a) of the U. 
( Brunet and Verma, //.) 
i Dun v H Trotier. 

. 1939 A WR (H C)218= 

161 “A.I E 1939 All. 388. 
UNITED PROVINCES ENCUMBERED ES- 
TATES ACT (XXV OF 1934)— Appeal by creditor 
— Other ert a Hon — If neceisary parties 

Wheie one of the creditors has preferred an appeal 
when his claim is rejected by the special Judge, it is not 

— r .U„ .--I . .t.™>ld 


16. 

Rules — R 6 and C.P Code, 022 — Applicability 

of D 22 to fntcwderegt eeetder f/reefed PeveeeecertEeeeeeen- 
‘ 1 Act — Death of a ereditoi — Failure to 
l representative within time — Effect. 

>f R. 6 of the rules framed by the Local 
nndei United Provinces Encumbered Estates 


s a statement is that of a defendant, 
creditors dies and his legal represen- 
,ht on record within the time allowed 
1 is to cause an abatement of the appli- 

so far as the deceased creditor Is con- 
Ba/pat, //.) TARA CHAND v COLLECTOR OFlcerned. Uqbal Ahmad and Bo |A». //) GOKARAN 
ALIGARH " 1 ... c- — 


S 33 — Suit for accounts under — Appeal. See I proceedings under the Act— Minor creditor— Provisions 

C. P. CODE, s. 96— APPLICABILITY. 1 of O. 32. R. 3, if applicable— Failure to follow pro - 

1939 A.W R. (H.O ) 105. tedure laid denim — Effect. 

S3— S nit under, in respect of successive mort- A proceeding under the United Provinces Encumbered 
gages Relief, if could be given. <SY# USURIOUS Estates Act is a proceeding in thenatoreof a 
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j u. u <.uiii oi, me fan ure 10 follow the , , “ ' fc ' ^andi 

mandatory provisions of O 32, R 3, C P Code, neces 6tnc /' ts Ael 

Sarily vitiates the whole orocrer! n« (i, *• it. _t . . 1 A person who is remrr 
concerned ( l 


AMta, / V) Qt/A RIM Ali 
1938 A W.B (B B ) 390 
isindl ord — M ortgagce, if can clam 


>1 anu a Jiab My Hat all I 


- S 1 — Affiliation ty an yo infer l retier cf a 

u»e date he pays the decretal amount of the pre etnption I ,0 '" t / ' r "* 3 '" family— If defective 

decree Where in respect of a sale prior to the comine where an application under S 4 of the United Pro 

into /nrw. o I th. TT n w-. ~v ^ B - *• ' - 


u m khruiat at com at at ton — If main her a f refine- I 
—If entitle! her to apply unler S 4 


1939 AWE (BE) 253 
—3 i— Application by tjjo perieni togither—Each 


transfer or partition and as such Is no 
and is not competent to apply under S 
Encumbered E r*c_t o *e 

AT) Baboo f ‘ 

1939 

3 2(g> 

mafi plot tnthi >, •; >1 u * niu , on 

As regards a definition of who Is a landlord, the 
emphasis is on a mahat *0 far as the proprietorship of a 
specific share is concerned otherwise there is a reference I 
to the proprietorship of specific plots The holder of 1 
a miscellaneous mifi plot in the city of Lucknow who 
pays no Heal rate Is not a landlord wit** “ ~“ 

of S 2 (g) of the Encumbered Estate 
entitled to the protection of the Act *. 
vision has been made for such persons 
and Courts are not at liberty to suppl 


-S roi men one unit oi a Joint 
ao members of a separated 
med together, merely to come 
landlords as defined In S 2 
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V. P. ENCUM.EST. ACT (1934), S. 4 
so far taken by the Special Judge Where the appil 
cants are ready and willing to make the necessary amend 
meats, they should be permitted to do so (Marsh, S.Af. 
at./ Mehta, J V.) KAGHURAJ SlNGH t. S\NT BOX 
SINDH 1939 B D. 320 = 1939 A W.R (B.B ) 261 
3 4 — Application under- — Amendment on credi- 
tor's citeefion — Stage. 

Where on an objection by a creditor as to the non-in 
elusion of some members of the family in an application 
under S 4 of the Encumbtred Estates Act, the appli 
cants apply to amend their application after an order 
for publication under S. 11 of the Act it is not made at i 


11 S. 4 - •Application under — Combination of 

several units on account of totitt debts — Duty as to de- 
claration of joint nest or otherwise — Proper procedure 
As the roles framed under S. 4 of the U. P. Encum- 
bered Estates Act stand, all 
to state that he either did or 
Hindu family. Under the vet 
maintained that if several urn 
are not jc lot »«//r it, no ol 

these nmts as regards making a declaration whether 
each of them is joint or separate between him«elf and 
his sons In such cases it would be safer to apply under 
S. 4 for each unit, so far as their own descendants are 


U.P.ENCUM.EST. ACT (1934), 8. 4. 

Deepchand v. Kamal Singh. 

1939 O.WN 329=1939 K D. 183= 
1939 A.W R (B R ) 188. 

8 4 — Application under — Non dts losure of exis- 

I fence of members of joint family — Effect — Application 
to amend beyond time— Acceptance — Policy of the 

Failure to disclose the existence of members of the 
joint Hindu family in an application under S 4 of the 
U. P. Encumbered Estates Act, militates against its 
mandatory provisions and of the rules made on that 
section under S 54 of the Act As the Board is strict 
in having the application amended within time, an appli- 
cation to amend made beyond time cannot be accepted, 
and more so when the omission was fraudulent (.Marsh, 
SM. and Mehta, J M) LaCHMI CHAND v HEMA 

1939 A WR (BR ) 92=1939 R D, 398 = 
1939 A.LJ (Sapp) 78. 

— S, 4 — Application under — Non inclusion of all 

Members of the family — Fffcct. 

Where all the members of the family are not included 


. 8 4 — Application under— Non inclusion or 

mention of son living separate but not partitioned — If 
fatal. 

Where a son had not partitioned from his father but 


W3a a.wb.\b’b im 

*-- -—■ 3.4 — Application under — Concealment of exis- 
tence of minor sons— No attempt to correct— Effect. 

Where an applicant under S. 4 of the U. P. Encum- 
bered Estates Act conceals the existence of minor sons 
and makes no attempt to correct the error before it is 
pointed out by the creditor, it cannot be allowed to be 
corrected thereafter (Bomford. S.M. and Mehta , 
fM) 


Sb 4 and U — Application under S. 4— Disclo- 
sure as to extent of property and debts— Stage at which 
to be made. 

An applicant under S. 4 of the United Piovinces En- 
cumbered Estates Act is not bound at that initial stage I 
to give an exhaustive list of his properties. He is only 
to show that prtma facte he is entitled t- - — 1 • ' 

obligation to make a full disclosure arises 
stage is reached at which S. 8 comes 
Then it is that the fullest disclosure as to 


either mentioning or joining such a son is clearly defec* 
live (Marsh, S.M and Mehta, J.M .) MaNGAL 
ahir v. Bikarmajit Singh. 

1939 A. W.R (BR.) 107 = 
1939 R.D . 435 = 1939 A I. J. (Supp ) 67. 
— ■ —3. 4— Application under — Objections — Stage up 
to which could be taken. 

The Board would refuse to invalidate applications 
of the United Provinces Encumbered 
if the proceedings before the Special Judge 
the stage of decrees being pa'Sed under 
a. 14 oi me Act. Till that stage is reached objections 
to applications under S 4 could be considered. (Darl- 
ing, S.M. and Mehta, J.M.) PRAG DASS v. HAFIZ 
UDDIN. 1938 E D. 947 = 1939 A. W.R (BR)85 

3 4 — Application under — Validity — Mistakes in 

parentage — If can be corrected. 


- ■ — B 4 — Application under — Non disclosure of — — S. 4 — Defective application under — Amendment 

extstencl of grandsons — If can be remedied — Aecsden- — Late stage — Propriety 

tal omission— Circumstances. Where an application under S. 4 of the United Pro- 
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family 

rtndtrt application totd I members cannot by analogy be extended so as to make 

A creditor who has been discharged has no locus j it obligatory on an applicant coder S, 4 to file a com 


' Sa 4 and 0 — failure to add minor ton — I idol — Prefer remedy — Rtwrt to Encumbered Estate* 
Amcndmtnt — Stage A ' *>- , .s «•» 

' J 1 * * 1 ' ‘ * 1 his minor . ■ ■ ■ 

umbered ■ > ■ 

ditor caHsuLt.il . m, 1 u.c gone U* we urn <_ouit uim, looutaiua 

<Vs property is 
ly under S 4 of 
worded leaves 
ining Into the 

1 nst the estate 

■ J V . Eachmi 

2939 £ D 406 

e .—.1,1 - Jt 4 Him 4i»— /i nn romr/ini'e i vi/A pro’tstons 

■ ■ 4 of the U. P. 

> • comply with the 

• 1 proviso of that 

lan sufficient time 
’ ■ rder inadvertently 

. ■. •• . * i with reference to 

■ • . Ill e by the Board in 

i • • ■ " " ■ ers under S 46 

, , . .1 (Uartmg, S M and Mehta, J M ) Khar ag SinOH v. 

S A— Failure to disclose existence of members */ n« irat Sinc-.h mSA WR (ft R 1 160' 

the applicant's fam,ly~Order under S. 6-Cancellatien I GaJRAJ Sin0H 1939 AWE, “ B ~ - 


ie applicant's family- 
in reutton 

\\ here an applicant under S 4 omits to disclo'e the 
existence of a)) ihc members of his family, he fails to 


OWN 116 = 1939 ED 32. 

S 4 — Nonjoinder of a brother not traceabtc~If 

ndtrs the application defective. 

A member of ioint family when he Roe* out of a pro- 
■ i the 

te for 
nary 


ed to be given — Amendment on the ground of mutate — 
Propriety 

Where an applicant failed to state whether the family 
was joint or not and also to disclose the existence of a 


except one — Omitted name , if can be put tn at that stage j 


>e of 
/nder 

impleading him is not a defective one. (Marsh, S M, 
1 and Mehta, J M) SheO Pujan v Ram Gopal 

1939 RT> R9R«io<t9 A WE (BE)266. 

■jr at to application — 

jphcation made under 
imbered /Estates Act 
nnder S It of the 
n after an order for 
Deen made (Mehta, 
pal Singh v Har 
iV.B (BE) 84(1)=* 
1938 ED 946 
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tJ. P. ENCUM E3T. ACT (1931), S 4. 
be upheld, ( MiH a, SJf and Harper. J.AI.) MATA 
Prasad v bllio Prasad 1939 AWE.(BE-) 30= 
1939 ED. 412 U) ' 
S 4 and E. 1 of rules made under S 54— 

Obtet tf F. 1 — Failure to file ih^wat tf one of the 

nahalt— Minor applicant under S 4 — Defect* tf can be 
erertoeled. 

The mandatory character of R. 1 of the rules franjed 
under S. 54 of the Encumbered Estates Act is only the 
result of the argent necessity of having cn record at the 
earliest possible stage of evidence shotting that 
applicant is entitled to ilaim the benefit of the Act, a 
with a view to prove his bona tides by a fall di«closi 
of his propertj . Rut v, here the applicant is a minor, 
fact that the khewat of ore of the mahals was not filed 
could be overlooked, and it can be permitted to be filed 
later on {Darling, S AS and Mehta, J MS) PAR 
MESHWAKl IllN t» ManDI SlMJH 1939 ED 29= j 
1939 O W.N 134=1939 A W E (B B-' 

Ss 4. 6 and 46 — Preintcns of S. A, if m 

lory— Failure to eon fly with — Effect — Order 
S 6 on such application — Setting aside in rezmor 


ed by the Foard under its rtviMonal jurisdiction under 
' ' {Mehta, S M and Harper , JM) RAG11U- 


TJ P.ENCUM. EST. ACT (1934). S.7. 
such an extension after considerable delay, it become 
impossible to re-open the question as to the debtor’s 
illness at the particular time (Bom ford, S M. and 
Mehta J M ) Ram Gopal f . Raja Ram. 

1939 A XV E. (B R.) 1 = 1939 O W .N 190 (2) = 
1939 E D 76. 

S 4 (4 ) — Extension of tune on the ground of 

tUnrss Collector's act, tf unreasonable 

Where the Collector on the strength of a medical 
certificate as to the illness of a debtor at a time when he 


NANDAN Chaube 


1939 OWN 190 (2)=19S9 R D 76. 

S 4, Proviso (2 ) — Mon compliance with — 

Failure to disclose existence of member of feint Hindu 
family — Effect 


it is too late to 

ejected If an 
S 6 the Board 
46. ( Darling , 

•* , ■ /. KHAZAN. 

,: ■ ■ .938 ED 923- 

| — — ft b — Special Judge— Fevers— I f son question 
entertainment of application under S. 4 


-S 4 —Righ 

on the date when Act came into force. 

Where an applicant under S 4 of United Provinces | 
Encumbered Estates Act is not a landlord within the i 
meaning of the Act on the day it came into force, he is ] 
not entitled to its protection (O.rrbng, S.M- and 1 
Mehta, J.M) I’RAG DAS 5 V IIAFIZ UDDIN. 

1939 A.W E. (B K ) 8 6 = 1938 K D. 917 
• ■ -SB 4 and E — Validity of application under S. 4 
— If tan be gone into by Special Judge 
The |url«diction of the Speci: 
applicati in under S 4 of the U 
Act has been forwarded under 
limited to matters provided 
of the Act. The question , , 

tion under S 4 of the Act is a valid one or not is a I 
matter within the exclusive jurisdiction of the Collector ] 
and cannot be gone into by the 
C.J. end Fad ha Krishna, /,) 
t- ATHAR A LI. 

1939 A.W E (CO) 

1841 C 3 , 

, 12E 0.101 = 1939 ED 582 

— SB. 4 (1) and 9 (4) — Failure to comply teiM 
provsst< ns of S. 9 (4) —Effect. 

In view of the statutory provision in S. 9 (4) of the | 
Encumbered Estates Act, the oim««ion of the names of | 
persons constituting the joint family from whom the 1 


in 06 tee ting to— If can be gone into. 

Where a creditor knowing that a debtor has been 
granted an extension of time owing to illness, objects to 
Y.D. 1939—72 


the Collector. ( Hamilton and Yorhe, JJ.) GANGA 
BACHS!! SlNCH v. MSI. POHOOP KUIR. 

14 L ' ■ 

1939 (' 1 

S 1— Applicability— Claim for damages for 

breach of contract— Measure of damage specified in the 
contract — If can be staged. ^ j j v 


amount is uncertain and depends on the discretion 
of the Court, and as such, a suit in respect of 


A IE. 1939 AU. 414 
— 3 7 — Applicability — Debts due from landlord 

as tenant. 

An intention to deprive the landlotd of the benefits of 
S. 7 of the U. P. Encumbered Estates Act in re'pect of 
debts incurred by him as tenant cannot be read into the 

- referred to in 

any public or 
■ ■ . t be restricted 

(Bennett. JO 

• ... .■ OWN. 908 = 

i ■ ■ ■' 12 K 0 119= 

■ •' ■ * ■ . OLE 622= 

1939 AWg (CO) 212. 

I S 7 — Applicability— Order under £.6 ef the Em- 

I cumbered Estates Act— Subsequent decree for damages ter 



”39 


1140 


THE YEARLY DIGEST, 1939 


tJ P ENCUM ESI ACT (1034), S. 7 

suit under S 44 of the Agra Tenancy Act — Execution, 

if can be stayed 

Where after the passing of an order under S 6 of the 
U P Encumbered Estates Act, the debtor js sued order 
S 44 of the Tenancy Act as a trespasser and a decree for 
-damages obtained it cannot be regarded as a deOt incur 
red by him as a landlord and as such he u not protected 
by i> 7 of the Encumbered Esiates Act against these 
proceedings ( Marsh, S M) LAKENDHA SINGH v 
RaniDanruer 1939 ED 227(1) = 

1939 AWE (BE) 69(2) = 
1939 OWN 418 = 1939 ALL (Snpp)6G 
“ — 3 7 — Attachment in execution and entruitmcnt 

to lupurjdar — Subsequent order under S 6 of Fneum 
hered Estates Aet — Effect— Dismissal of application 
under Encumbered Estates Ad — If restores attachment 
—Decree holder , tf and when entitled to fresh execution 
Where certain property was attached tn execution and 
entrusted to a supurddar and later on an application 
under the Encumbered Estates Act is transferred to the 
Special Judge under S 6, by reason of S 7 the attach 
Went becomes null and void Though the application 
under the Encumbered Et sates Act is subsequently 
dismissed, that could not have the effect of reviving the 
attachment Hence if the decree holder wants to succeed 
in a fresh execution he has to show that the originally 
attached property was restored to the judgment debtor 
Else his further execution application would not be 
maintainable ( Darling S M and Mehta / tf) 

BOHRA BHOJRAJ v KAMaL SINGH 

1939 AWE (BE >15 = 1039 ED S07 
S 7 — Court passing decree directed to stay exe- 
cution un ter— Power to recall certificate for execution 
issued to another Court 

Where a Court which has passed a decree is legally 
directed by virtue of S 7 of the United Provinces Encum 
bered Estates Act to stay its execution it should recall 
any certificate for the execution of that decree which it 
may have issued to any other Court {Sennet Ismatl 
andVerma //) Shiva Prasad Gupta v Gokul 
CIIAND ILJt '1939) All 131 = 179 10 856= 
1939 OLE 74=11 E A 378 = 
1938 AWE (H O ) 863= 1939 OWN 94= 
1938 ED 951 = 1939 AIiJ 13= . 

A IE 1939 All 97 (FB) | 
■ - 5 7 — Pendency of proceedings under the Act— | 

Order of transfer in execution of decree — V ahdi/y 
Where the proceedings under the U P Encumbered I 
Estates Act were pending a transfer of the property of | 
the applicant ' 

the officer In 
of Sales Ac 
Mehta J M 

S 7 

b s(4 y-s 

latter Act 

S 7 of United Provinces Encumbered Estates Act in 
its present form c 
of the United Pro 
-overrides it (// 

LALv Chhatta ■ ■■ ■ * 

1939 A * 

■ I 

s 7 —Seal 

any disability to fale proceedings 
Though S 7 of the U P Encumbered E 
does not } n terms say that the 'aits or procee 
tioned therein should be against the landlo 
-proceedings mentioned must necessarily be 



U P. ENCUM EBT. ACT (1934) S 9 
landlord The legislature prohibited proceedings against 
the landlord but the landlord himself is not under any 
sach disability (Cuff ester and Sa/pas, //) RAKBtR 
Prasad v sheoearan Singh 1939 a Lj 655= 
1939 AWE (HO >581 = 1939 ED 440= 
, A I.B 1939 All 619 

Sa 7 aCd 2 (a) — Sub/eet of partition among 

Joint Hndu Family n •tubers — If a ‘debt' — Act,tf 
applies — Execution of partition decree ean be stayed 
under S 7 


members to make a payment to another for parposes of 
adjustment of their respective shares the payment to 
be so made is not a delt to which the Act would apply 
and as the proceedings under the En-umbered Estates 
Act would not apply to this particular amount due, exe 
cation in respect of this amount could not be stayed 
i under ~ * ' ' J " •— 


//) 


* . A 

— S 7 (1) (b )— Applicability— Suit for dissolution 

of partnership and rendition of accounts 

A suit for dis.olution of partnership and rendition of 
accounts cannot be deemed to be a suit in respect of any 
debt within the meaning of S 7 (1) (i) of the U P 
Encumbered Estates Act {Iqbal Ahmed J ) MADHO 
Prasad v Makhan Ltr. 182 1 C 325= 

HR A G52 = 1939 AWE (H 0)179- 
1939 ED 119=1939 A L J 219= 
ALE. 1939 All 328 


S 0 — Amendment of written statement— Ad- 
ditional claims— If can be allowed See C V CODE 
O 6 it 16 and U P encumbered estates act, 
S 9 1939 OWN 756 


Ss B and 13 — Feature to file c/atnt by creditor 

unthm time—Extennon of time — Debt not mentioned 
in application under S 4 — ■Deliberate omission — Infer 
tnte of intention 

The provisions of S 13 of the United Provinces En 
cumbered Estates Act are very drastic and offer great 
•omr. , «•» •#. s a eVnr«-«r debtor to escape the payment 
imple device of omitting to 
application under S 4 and his 
r b 8 of the United Provinces 
The advantage resulting to the 
im by the creditor within the 
9 is very great and wherever 
and the omission of it from 
the written statement of the debtor is not explained 
• ’ 1 ’ - J fair pre- 

dehberate 
fforded by 

■ in those 

extension 
Snorts fata 
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XT P ENCUM-EST. AOT (ig*H\ S 9. 

Xeefsnty— to«i - Delay in filing written itslcment by 
creditor— Power of Court to extend time-S. IS of 
Limitation A(t, tf applicable to proceedings under the 
Act, 

S 13 of the U r. Encumbered Estates Act provides a 

very drastic penalty. It dep- • « • •*— * ' 

money honestly lent to a la 
doty of a Coart to see that it 
Act are strictly and literally 


XT P.ENCXJM.EST. ACT (1934), S 14 

— S. 9 (3)— Permission to file written statement 

out of time — Debtor not giving creditor's correct address 
•—Sub-S. (3) of S 9 when comes into operation 
Where a debtor failed to give a creditor’s correct 
address and consequently ihe copy of the notice sent to 



bered 

rS.4 

dings 

editor 

were 


that because of the fraud of the debtors, he was kept 
out of knowledge, the period for his malting the applica- 
tion should be computed according to S 18 of the Lirm- 


The notice published in the gazette according to S. 9 
(1) of the Encumbered Estates Act is clearly meant for 
all creditors whether their names appear in the applica- 


- 3 10 (4 ) — Discretion under— Kef mat by special 

Judge to exercise— Appellate Court tf can exercise. 

The annetla*e Court has the same discretion under cl, 
umbered Estates Act 
where the latter has 
• t is open to the appel- 

and admit the docu- 
(Afulla, /,) RAMA 

1939 AWE Ul.U.J b44= 1939 E D 400= 
1939 A L J. 685=A I E 1939 All 646. 
-3 13 — Order declaring debt to be deemed to be 


— — Ss. 9 (2), '“ v ' 1 r " *e in respect of certain debit — Suite- 

as time barred ur ■ application under S. 4— If mam- 

that debt Is to ■ 

Court fee payah ive been given under S. 14 of the 

Art. 11 — appli ■ .... 1. - — *-** 

1938 AWE (C C ) 136. 

— ■ -3. D (3) — Piling ,of written statement — Time 

allowable — Special Judge s power with reference to ■ ■ • , 

According to the provisions of S 9 (3) of the Encam- I meat. So where decrees have been pa‘s-d a-< regards 
bered Estates Act, a creditor if he wishes to file a certain debts thereby making it impo'sille to rai<e any 

■ 'ehta, S At and 

■ ’ CHr. MaHESH 

1 O.W N. 81 = 
fB.(BE )83. 
'ing k ith decree 
peers to OO of 

.14 (4) of the 
Act and apply, 
s Act, is by 
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UP ENOUM ESI ACT (1934), 3 14 
(• very provisions of S 14 read with S 15 empowered to 
interfere with the findings of the Court which passed the 
decree in certain specific circumstances and this power 
could not be taken an a\ by the application of proviso 
(*») to S 3 (1) of Ihf " 

Ha san anJ Yorkt , Jj 

RAM ■ 

1939 O A 
19 
11 R 

S 14 (4) (b) and 15 —Pemers of a special Judge 

in respect of a decree — Decree on loan after applying 
penmens of Usurious Loans Act as it itood on date of 
d eerte — Subsequent passing of United Praiinees Usun 
out Loans {.Amend meat) Act— Claim for determination 
of amcun’ due~ Proi meets of the United Praitnces 
{.Amendment) Act, if can Sr applied 

A loan which has been the subje t of a decree passed 
" * *■ ' * r ccs Usurious 

1 sect of which 

. * is it stood on 

that Court 

when it comes on before a special judge for determtna 
tion of the amount due under Ss 14 (4) (b) and 15 of , 
the United Provinces Encun bered Estates Act, he 
cannot give effect to the United Province 1 * Usanous 
Loans (Amendment), Act for it would be givingretros- 
pective effect that Act inconsistently with the provisions 
of S 1, sub Cl, (2) of that Act itself ( 7.ea u! Hasan 
and Yorhe, JJ ) BAIJNATH SINGH v TULSlll TAM 
1930 OWN 385=18110 61 = 
1B39DA 370 = 1939 A WU (OC)73 = 
1939 OLR 233 = 1039 RD 255= 
11 RO 276-AIE 1939 Oudb 181 
•- S 14(5) — It hat ei contemplated hy — Meaning 
of wordi 'any contract made m the course of the tram j 
action' 

Sub-S (5)ofS J4 of the United Provinces Encum- 
bered Estates Act contemplates not only a statement or 
settlement of account, but also a contract subsequent to , 
the original transaction provided that the statement or 
settlement of accoint or contract is made before 31st | 
December, 1916 The words 
course of the transaction” 
means a contract made at the 
because the very idea of the 
gress and not of x particular pc 
the Leg slature had been tha 
every debt that had a-cunmlate 

1916 should be treated as principal nothing was easier 
for them than to say *o in clear and unambiguous terms 
{Thomas C J and Zta ul Hasan, J ) SUNDER LAD v 
MST KANIZ ZOHRA BEOAM nnc 11 -n n ovn- 


U P.ENCUM. EST. ACT (1934), S 95 
W here an usufructuary mortgage is extinguished by 
the parsing of a Mtnple money decree under S 14 (7) of 
the Lncumbered Estates Act, the mortgagors are entitled 
to be placed in possession of their property as laid 


1939 B D 246 

I S 15 — Special Judge proceeding under — Decree , 

ho-o for ta he accept'd — Award of interest — Power s 
Where there has been a decree, a Special Judge pro 
ceeding under S l5 of the United Provinces Incumbered 
Estates Act has to accept the findings of the Court which 
pa«sed the decree except in *o far as they are inconsis- 
tent with the provisions of b 14 that is he has to see 
whether the provisions of S 14 has been complied with 
by that Court in pas‘ing the decree The fact that three 
interests namely that on the loan it«elf logetherwith 
the penlente Ute and future interest exceeds the unpaid 
principal, is no ground for reducing it {.Hamilton and 
1 orhe, JJ) \ AM SAGAR PRASAD V MST SHAYAMA. 
14 Lack 524 = 179 10 030=1939 0 A 174- 
1939 OLR 67-1939 RD 67=11 RO 196- 
19390 WN 118- 1939 AWE (0 0 )S5“ 
AIR 1933 Oudb 75 

Ss 18 and 35 — Recovery of possession of mort 

gaged property —Policy of law 

When once properties are released from a mortgage 
the collector should order the deln ery of po«e«sion of 
the mortgaged property to the mortgagor {Marsh, S. 
M) Ram Prasad i Babu Ram 

1939 A W R (B B ) 124 (1) 

S 18 — Scope an l effect of— finality of decree 

under S 14 

The effect of S 18 of the U P Encumbered Estates 
Act Is that before the old rights are extinguished by the 
decree under S 14 of the Act, the creditor is allowed a 
right of appeal or revis on but when once the period of 
limitation therefor has elap«ed the decree becomes final 
and is the last word on the subject of the legal relation 


Ss 18 and 35 — Stay of proceedings under — 

Chief Court if nan order 

The jurisdiction exercised by the Court of the Collector 
or of the sub ^visional officer under Ss 18 and 35 of the 


1939 OWN b21 
on of proceedings before special 
gors to possession— Proceedings 


f the proceedings before the 
Anted Provinces Encumbered 
igors are entitled to be given 
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TJ. P. ENOUM. ESI. ACT (1834), S. 45 

posses ion of the mortgaged property and the Co llecto r is 


bound to deliver possesion and as such proceedings I 
therefor cannot be stayed. {Marti, SAP ) TAM 
CitANDr. TiRA RAM. 1939 ED 277(1)= 

1939 A.W.E. (BE) 251. 

Ss. 45 and 4G —Revision wh ere nmedy of appeal 

„ open— Board tf and t then toil l interfere. 

The Boat i *Ill not allow an>_ party 


U P. LAND REVENUE ACT (1901), S. 36 
The amendments of the U. P. Land Revenue Act by 
U. P. Act I of 1936 and III of 1938 do not empower 
the settlement officer or any one working under him to 
revise the rent of non-occupancy tenants. {Afar it, S.Af,') 
SADIQ ALI V MbT. BHAGWATI. 

1939 E D. 666 = 1939 A W.E. (EE) 242 

— S. 23 — Patwari — Disciplinary action against — 

extend the ' Procedure— Ground 1 — Father helping ton, if a valid 


P"™5 of ,'rrof S.rf «*» ’ « ' h « ' ‘"““L ™t.,r of . dismissal of a FAIT, Us. rate, 

ft**!" J wiS ZSaSt But when by way of appeal I wh.ch govern the punishment of Government servants in 


which IS appealable But when by way of appeal 

the wrong excrete of a juris- [ B*“*R*J * 


1939 ED 79. 
S 24 — Appointment of patwari— Proper proce- 
dure 

(Per Marsh, S. M )— A vacancy to a patwanship 
cannot be filled up w ithout any sort of proclamation 


9 34 and 29— Application for mutation — New 


SINGH r HAREVDRaPaLNJNGH 1939ED 30 1 willThis work and that accounts are being written by 

1 the faSher> lheie 1S nothing m those charges to warrant 
S8 45 And 46— Reuuon where right of appea 11 any actl0n being taken as against the Patwari (Hom- 
e-pen. , . 1 ford. S.Af. and Mehta, JM ) MAZHAR HUSAIN 

Where it I* open to a party to appeat against an order, I KMB „nn 1939 A W E (BE 1 2= 

the Board will rot ordinarily permit him to extend the 

period of lu 

ding, S.Af. 

UDDIN 

S 46 —Collector'! order under S. 6 — Succcitor 

,f tan set aside— Proper procedure 

A Collector has no power to set aside an order passed 
by his predecessor under S. 6 of the Encumbered 
Estates Act He should only recommend to the Board 

.1 Minna Ih.t Ik" onto .houfd b" nnlUh 'k« 

Board, who alone can do «o under S 46 of the Act. 

(Afarih, S.Af and Mehta, J.M ) DHARMA K BADUX) 

' 1939 A W.E. (B E ) 79 - 1939 B D 269 (2)= 

1939 AiJ-(Supp)74. 

S 3 46 and U -Powers of Revision— When can ea - 

ante— Orden under S 14— No appeal— Revision, if Ratification of incorrect entry— If 

^According to S. 46 of the U P Encumbered E‘tates 

Act, the Courts empowered to hear appeals can exerci 
their revisional powers only in tho>e cases which a 
pending Where orders had been pas'ed under b. 

,1 . ....... 1 . — , ..k» K,,» a right of appt 

ley cannot cor 

r being «vi t (M „f a ‘ n incorrect entry The remedies are 

s-- ; - - ", n ’’ 1 different under Ss 34 and 39 of Laud Revenue Act and 

Dm HIV should be kEpt se P arat «'y tn ' ,ew (Afeh’a, J Aff\ 

1939 ED 371 = 1939 A.EJ 673- CHANDRIKA TRAStD KuNwaRI r BalbhaddaR 
A I E 1939 All 648 pjARAtN MaL 1939 E D. 316= 

S 46 —Scope of rtvtuonal luruditltoii of the 1939 AWE (BE) 285 

g 34 — Mutation— Deed not acted upon for a 

longtime— If can form the bam for mutation 

When a person seeks mutation of his name on the 
. ba'is of a deed, which has not been acted for such a 

' long time as 19 years, it should not be allowed to be 

u«ed as a lever for gelling a mutation made if any party 
■ I is objecting to it (Marsh, S 1/. and Mehta J M.) 

Ram Lakhan v Gomti PraSad 

* 1939 ED 521=1939 A WE (B.E)221. 

... S 36 — Fixation of rent under— Effect — Claim 

} 1 for baht rent for 'sugar cane cultivation —If open in a 

■ ■ , suit for arrears of rent. 

, , ... Where by an order under S 36 of the U P Land 

UN . Revenae Act the rent of an exproprietary tenant has 

AC' ■ ■ been fixed, and there is no provision therein for extra 

TEt • rate for sugar cane cultivation, the landlord may. in a 

suit for enhancement of expropnetary rent, claim such 
extra rate, but he cannot do so in a «oit for arrears of 
rent (Sennet and Vermes, //.) PAUHARI BlSHU- 


bn: 1 ' " 

(III da .... 

empowers revision of rent of n< 


1 occupancy tenants. 
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TJ P. LAND REVENUE ACT (1001), 3. 36. 

nath Jati v Ram Lagan Jati. 

1939 KD 231 *=1939 A W.E (110)313=* 
183 I C. 471=12 R A. 143 = 
1930 A L J. 617= A.I.R. 1939 All 600. ! 
S SB— Mortgage of Sir plots prior to Agra 


U. P, LAND REVENUE ACT (1901), S. 111. 
succession or transfer, an old standing cause of action, 
which has remained unacted upon for a long time, will 
not be availed of except after producing an order of a 
Revenue or Civil Court of a more recent date implemen 
ting that order. {Marsh, S. Af. ant Afehta, J At) 


T 

P ■ _ 

Ic 

mortgage the mortgagor can apply under S 36 of the I the Land Revenue Act is not by reason of the Board’s 
Land Revenue Act within 6 months of dakhal Ushans circular 56 A/Judl G6S-B of Dec 10,1937, prevented 1 
and get the area demarcated and rent assessed, and on from asking for some evidence as to the authority of the 
so doing the tenants who are recorded as tenants of Sir widow to adopt The mete production of the deed of 
have no right to claim any rights higher than that of | adoption would not be enough in such a ca*e ( Afehta , 
subtenants formerly of Ar and subsequently of ex ,/Af) ChandRIKa TraSad KunvvaR! t>. BalehaD- 
proprietary holding (Dailtng, S M and Afehta J Af') I DAR NaRAIN MaL. 1939 R D 316 = 

LEKRaJAhirp TENCAR SlNGH 1939 ED 21= 1939 A W.E (B.B } 285. 

1939 AWE (BE) 135 3 40 — Afutat on, right to — Long recorded posses - 

3 36 — Sir/j */ — Mortgagor retaining possession ’ ,0n ct to sheirer— Effect— Transferee from such co- 

— Suit under S Zfs~Startmg point of limitation sharer At gilt 

So long as a mortgagor does not give up possession | ^ In the face of a long^ recorded possession^ of a co- 


in that what was once joint sir, is now broken up into 
sir and exproprietary holding and if the exproprietor is 
found out of possession within 6 months, in that ca«e he 
would lose his tenancy rights altogether Till those 
rights are carved out, they will remain in abeyance in all 
cases m which a certain proportion c 
mechanically transferred by transf< 
share (.Afehta /fl/) Baldeo L 
MED Zak ARIA 1939 R D 168 = 

1939 / 


As such any transferee from «uch a co sharer is clearly 
entitled to mutation, if he asks for it Anyone who 
alleges that the transferor had no right to the property 
standing in his name as recorded In the khewat is at 
liberty to establish his contention in the CivilCourts The 


—3 39 — Correction case — Seoyi at — uueimina 

licit Of the nature of land — Prefer remedy — Entry 
dating back to settlement — If can be disturbed 

In a correction case the Revenue Courts are not con 
cerned with the question of the determination of the 
nature of a plot or as to whether a f 
sion thereof These are matters wf 
agitated under Ss 121 & 123 of t 
Act. When entries have come down 
settlement (i e ) 1324 they are not to 


on patta — Alteration— If within scope of proceedings 
Where there is a patta and it has been acted upon 
and the entries have been made on that basis, the cir- 


In correction cases, unless the correction is of an 
obvious character or one that could be justified by recent 


S 40 —Afutotion—St dement as to payment of 

rent — If suffl sent evidence of possession. 

The factum of possession over Zamindari property can- 
not be said to be established by the mere statement of a 


i : • ■ ■ ■ ■ . . 

| S 45 — Lambardar — Lessee, tf can be appointed. 

A lessee cannot be a lambardar (Marsh, S At i) 
I Musaddi Lal V SYED MaZAHIR HUSAIN 

1939 A W.E (BE ) 81=1939 ED 276 = 
1939 A.L J. (Supp)73- 

Sa 111 and 233 (k ) — Failure to raise question 

of title in partition proceedings — Later suit on telle 
1 ' • ' ' S 233 K. 

ions of title 
11 of U P. 

Una Civil 
. f) TULSHI 

. ■ BA 176= 

■ L J". 433= 

•. . . , 9 All 629. 

I There is no provision in S 111 of the U. P. Land 
j Revenue Act that the order of reference shall be final and 
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U.P. LAND REVENUE ACT (1901), S. 111. 
therefore an appeal would lie from that older of the 
Assi'-tant Collector 10 the Collector. (Bennet and 
r*m», jj.) dilbhaddvr Singh r. Raghubir 
Singh. LLT..(1939) All- 484=184 1.C. 418 = 

12 R.A. 234 = 1939 EX) 185 = 1939 A.L J. 245 = 
1959 A- WE (HO ) 274 = AJ.R. 1939 All 369. 
-- S 111 — Partition suit in Revenue Court— 
Oheetiou by some that their proprietary right it not 
affected by a mortgage —Reference to Cut l Court— •' 
Competency , 

Where in a partition wit before a Revenue Couit, 
certain of the parlies rai-e an objection that their prop- 
rietary tight is not affected by a mortgage and it is 
contested by the otier«, it i> a que‘tton of proprietary 
rights and ore which maj 
order of reference under f 
Act. {Bemet an/ fenny, 

t. Raghubir Singh IXn. tlsojj An 404 - 


TJ.P. LAND REVENUE ACT (1901), S. 233. 

■9 19 2- A — Consolidation of mutation eases — 
Smile judgment-— Single appeal , i f sufficient. 

Where under S. 192 A of the U. P. Land Revenue 
Act, consolidation is allowed by the Board of Revenue 
of several mutation cases and a single judgment is deli- 
vered in respect of all the cases, yet, w hen the matter is 
taken upon appeal, there should be as many appeal* 
filed as there were applications before the original Court. 
{Mehta, J.M.) CHANDRIKA PRASAD KUNVVARI V. 
BaLbhaddar Narain Mal. 1939 E D 316 = 
1939 A W R. (B R.) 286. 

S 207 — Order of mutation Court based on prt- 

1 ate award — Suit for possession on tstlt — If barred. 
Where certain oendine mutation proceeding wen- 


Revenue Courts on the merits but only the objections to | 
apply for a partition are only overruled, the order | 
cannot be *nd to oe one under Cl {') of *ub-b ( 1 ) of j 
S. Ill of the Land Revenue Act An appeal against 

such order lies only to the higher Revenue Court* An 
appeal to a civil Court can only lie when the partition 
officer has decided to determine the question of title 
himself and has p,s-ed the crdeis in the course of such 
determination \Zn-ul-Hasan, J ) BltAGWAN PRA- 
SAD Singh t. Mst abhaji 179 I C. 801= 

11 RO 209 = 1939 RD 113=1939 0 A 216 = 
1939 OLE 95 = 1939 A WE fCC)61= 
1939 OWN 173 = A.I E 1939 Ondh 108 

-S \Vb~ Applicability, tf restricted to land 

revenue arrear due to government 
land revenue, tf ean claim interest in 
There 19 no provision in Oudh Rer 
an assignee of land revenue to clai 
arrears of land revenue due to him 
Revenue Act does not debar surh u .. a .. ... .... , 

for it deaU only with an arrear of land revenue due to I 
government and not to one due to an assignee of land , 
‘? ■ - 'V ‘••"V. n — R am v 

610- 
199= | 

1 . ’■ ' '1C 

■ ■ 3. 114 — Lambardan dues — Lambardar 

assignee of government revenue — tf entitled to 
It makes no difference as regards the right of . 
bardar for his dues and village expenses th 
happens to be also an assignee of government re 

tion 

. and 

.... ■ 6 - 

— 934 

Ss 176 and 233 (1 ) — Fraudulent tah for 

arrears of land revenue — Civil suit to set aside if bar r - 


FA I.E 1939 All. 629. 

Ss 210 and 213 — Third appeal — Interference —~ 

Oroun is — Taiwan accused of accepting bribes— Find- 
ings of lower Courts — Interference 
(rer Md ha J M.) S. 213 of the U. P. Land 
Revenue Act lay, down the appropriate procedure 
under S. 210 in dealing with third appeal and unless 
the decision is contrary 10 some specified law, it 
cannot be interfeied with in third appeal by the 
Boaid. Where a trial Court has clearly found that a 
patwan was caught red handed receiving bribes, and the 
patwari was fixed with notices as to the charge against 
him, the Board cannot interfere with the unanimous 
judgment or the As-istant Collector, the Collector and 
the Comm'ts* loner 


should be remanded, but as members differed the appeal 
was dismissed ( Marsh, S.M and Mehta, J Alf) 
BhaCwan Swarup v Emperor 

1939 ED 572 =1939 A WB (BE) 248. 
S 233 (k) — Scope and object of —Questions 


litigation but are merely defending their own possession 
(Rachhpal Singh, /) BlNDR A PaNDEY v MUNNa 
Pandey 1939 A W E (H C ) 619 = 

1939 RD 479=A.IE 1939 All 721. 

S 233 (k) — Title, net put m partition Court-— 

Agitation in Civil Court after partition is completed-— 
Bar against 


fraud, is not barr" J ,r — *" J Tr ~ 
Kumar Lal*>. 

1939 A ■ 

3 
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U P LAND REVENUE ACT (1901) S 233 

S 233(1) — Iraudulent sale for arrears of land 

revenue — Civil *uit to set aside if barred See UNITED 
PROVINCES LAND REVENUE ACT, SS l75 AND 233 
(/) 1939 AWE (HO) 650 

united provinces motor vehicles 

TAXATION ACT (1935) Ss 4 and 9 —Liability for 
tax—Dnrattsn ef time— Exemption from — Whin 
available 

According to S 4 of Ihe U P. Motor Vehicles Tara 


DIGEST, 1939 

U P MUNICIPALITIES ACT (1916) S 160 

1939 A WE (HO) 126=1939 ALJ 101 = 
A IE 1939 All 213 

S 40— Member of non City Municipal Hoard — 

Sanction for prosecution— Necessity See CR P CODF 
S 197 and U p municipalities act S 40 

1939 AX J 610 

— — B 76 — Scope of power of dttnussal under — 
Remedy by way of damage! when open 

The power of di«missal so far as persons coming 


tration certificate and the registration card relating to 
the said motor vehicle (.Media J ) Kamta Prasad 
v Secretary of State 1939 AWE (H C ) 422= 
1939 ALJ 455= A I R 1939 AH 610 

S 9— Exemption from liability to tax — When 

available See U p Motor Vehicles Taxation 
ACT, Ss 4 and 9 1939 A W R (H O ; 422 

-Ss 16 and 16— Appropriation toward i tax — t 

Remedy — Jurisdiction of Civil Court i 

Where a certain sum deposited by an owner of a 
motor vehicle is appropriated by a Treasury O/hcer 
towards the owners liability for tax fora oarticular I 
period the owners remedy 
Act No Civil suit in respt 


An, Ivan mi uiu 

S 16— Jurisdiction of Cit il Court— Liability for 

tax See U P Motor Vehiclfs Taxation Act 


EtD I LE (1939) All 231-183 I C 166^ 

12 P. A 96=1939 ALJ 9 = 
1939 A W R (H C ) 37-A I R 1939 All 310 

Ss 128 and 164 — Licence fee on carts— Smt to 

recover fee paid — Muntainabihty 

Though the U P Municipal Act imposes an obliga- 
tion on Ihe owners of vehicles plying for hire to take 
out a licence and to pay a fee therefor, it only makes the 
collection of the tar which is au homed by S 128 (1) 
(iv) of the Act simpler than it might otherwise be , but 
the adoption of this method for the collection of the tax 
’ A suit in respect of 

< / S 160 l Sennet and 

■ ,RD SAHARANPURt- 

. . R (1939) All 477“ 
leo 1U 649 = 12 RA 154= 
1939 AWE (HC) 295 = 1939 ALJ 339 
AIR 1939 AU 619 

3 128(1) cl (xili) — Right to levy terminal tax 

— Import ’ meaning of — Goods brought into the Afunt 
tipahty on ill way to a place beyond municipal limit ! — 


land it is entitled to recover money from 
using the land The charge is one for the 
movable property and the right to recover 
it becomes due is itself immovable property 


of its I Monlc, P aI hmits on its way to a place 


i uereioie j 

. i I .«! 148 1 91 ntrinrr unjer* — r 


out ide the 


■ . uul, o/ 

extendi to prti ate culvefti 


| — Ss 160 and 164 '—Applicability — Suit to declare 
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U. P. MUNICIPALITIES ACT (1016), S. 1G4. 

12 E.A. 74 = 1939 
1939A.L.J. 168= 
i S 161 —Applicability — .5 
tf Octroi an er ported goods— If barred f/j IIM. 

S 1M of the United Trounces Mania pahtie* Act cannot 
po^iblf apply to a suit where 
amount as refund of octroi dc' 

In the Municipal Account Coc 
any objection to valuation or 
of the liability of a person to - 1 « ■ 

nght to refund is a statutory 

whom It is conferred most be deemed to have a remedy 
in a Court of law, unless it is found that his claim is 
barred either expre=1y or by necessary implicat on by 
any proud on Contained in the Municipal Act or 


U. P. MUNICIPALITIES ACT (1916), S 245 

e- ’of -jj,j 211 — Not icts not authorised by 
-Civil suit (or injunction with refe- 
' lies. 

s Dtlce not authorised by either S. 186 or 
S. 211 of the U. P. Municipalities Act, the Board 



1939 A.W.E (H.CJ 258~=A 1^1939" Ail 383. 


S. 186 — Notice under — Legality — Construction 

with permission ami no contravention of any rules 

Where a person has obtained the permission and 


under protect in respect of certain thelat is barred under j 
the provisions of is 164 of the U P Municipal Act 
( Counter , / ) JASWAN1 Singh v Municipal 
Board MefrUI 1939 A W R (H 0 ) 294- | 

ATT} JQUQ 4 If d’H) 


' ‘polities A t at to procedure fo. assessment not complied 
n nth. 

Where an aS'e'sment has been made by tbe Municipal 
authorities in utter and flagrant disregard of S ^143 of 


Municipalities Act nor i ml me a.. t \.ovn. u * uji »o 
such a suit For in S 164 of Municipalities Act the word 
•»«ses«ment' means assessment in accordance with the 
provisions of Ss 142, 143 and 144 of the Act Where 
there is no such i>s&'rrent that section is not a bar. 


S 228 (1) (b) and (c) and'Vules ‘framed 

under 8 235 Hr. 3 and 10— Owners entitled to house 
connection — Rights — Board's obligation with reference 
to supply of water— Extent 

* “’■** **" --•itted to house 

le United Pro- 
cl (t) of the 
rson as to the 

extent ot the supply ot water is K lu ot tne rules framed 
under S 235 of the Act and not R 3. But even if R 3 
applies, what the Board is required to do is to lay on 
water at a pressure of 200 feet at the engine 
house and to maintain the pressure during certain hours 
and not to guarantee or maintain a supply of water in 
the taps in private hou«es between certain hours. 
( Bennet amt Verma. //.) BRIJ BEHARI LaL *• MUNI 
CIPAL BOARD, JHANSI l8l I C 352 = 11 R A 559 = 
1939 A WR (HC >169=1939 ALJ 191 = 
AIR 1939 All. 212. 

S 228 (1) (c) and Specific Belief Act, Ss 54 

and 55— Supply of water ly municipality — Mandatory 


1939 A W B (II O ) SM-1939 A B J. 183- I section which applies to tbe case, 

AIR 1939 All 394 | According to that section a mandatory injunction to 
S. 177 — Suit under— Is *" . .. 

If necessary. 

Where the Municipal Board 

S. 177 of the U. P. Municipal t ‘ 1 

that or any other section of Ui< • ( 

should be any bill or demand ‘ ‘ 

NISSA v. MUNICIPAL BOARD, , ' 1 

1939 A WE (HC ) 261= A I R 1939 All BIO | Ss 245 and 321 — Mil t’t up tilth sanction of 

■ 324. 

■ ■■ ' ly appealing to 

' ' , of sanction to 

time when money sued for becomes due ( Bennet . J ) I the defendant unuer o. oi me Municipal Act, to set 
JlADRUNNlSSAt Municipal BOARD. Agra up a flour mill In the adjoining house, files a suit for a 

1939 A.W R. fH O.) 261= A. IR. 1939 All 610. 1 perpetual injunction to restrain the defendant from 
Y. D, 1939—73 
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U.P. MUNICIPALITIES ACT (1916). S 261. I U. P. MUNICIPALITIES ACT (1916).8.23S-H. 


Municipal Act which gives jurisdiction to the Municipal 
Board toad jadicate in matters of controversy between 
private indi\ iduals. and Cclltiter, Jf.) M01i« 

UDD1N t. AbsjUS Sam M3. 19S9ALJ. 917= 

1939 A.W.E (H C.) 609 = A LB. 1939 All 599 
S 2G\— ‘Gutter' — Meaning of — Object of tie 

section 

The word ‘gutter’ cannot be read apart from the 
words '“of a public street " The provi-ions of S 261 
are intended to protect materials of a public street from 
damage or interference. The pavements, gutter and 
flags are part of the materials of the street. A drain 
which i' rot part of the street is not material of the 
street and hence such drain is not gutter of a public 
street {All sap , /.) BAFATI i.EmpeFOR 

I.L.B (1939) All 270-179 1.0.669 = 
40Cr L.J. 234 = 11 BA. 3S2= 
1939 A.LJ 34-= 1939 A WB. (H.C ) 6S - 
1939 A.CrC 21 -AXE 1939 All 95 
S 265 — Scope and object of. 

Per Allsop, J — S 265 is obvm*ly intended to 
apply to those cases where obstruction is in fact caused 


Municipality has no authority to charge fees for stands. 
That being so. it is not within the competence of a 
Municipal Board to charge fees for Such compulsory 
user and bye-law No 4 is therefore ultra vires of the 
Board. Even assuming that bye-law No 4 is mtra 
vires, fees cannot be charged for a statutory obligation 
when the S’atute imposing that obligation does not 
expressly a nth on re the l*vy of such fees. \\ hen a 
Municipality decides to frame a bye law preventing 
hackney camag-s from waiting for hire at any place 
other than the stands it is obligatory on it to appoint 
stands for the use of snch carnages and that free of any 
charges Therefore bye-law No 4 is also « void for un- 
reasonableness (Ifbal Ahmad, Allsop and Mohammad 

Ismail, yy.) Mevia Ram v. Municipal Board, 
MUTTRA 181 IC 1 = 12 BA. 76 = 1939 AXX600= 
1939 OXX 445 = 1939 A W.R {HC)E25 = 
AXE 1939 All 466 (XB ) 

S 296— Instructions regarding Mosul — If 

rules framed under tie Act or rules hiring tie force of 
lam 

Instructions regard-ng cam. entrusted, to the manage 
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U. P. MUNICIPALITIES ACT (1616). S 298. 
Act. Hence a Municipal Board is competent to make a 
bye-law that “no motor car or lorry plying for hire shall 
be allowed to halt or run for the purpose of searching 
passengers at a public place other than the stand fixed 
for the purpose." 

Per/f/d/ Ahnad, J — Regulation of traffic is some- 
thing distinct fi cm regulation and ccntrol of vehicles. 
The irerd ’streets’ rn tie phrase ’Itaffe jn streets' rrears 
those pemers of streets over which the public have 
right to pa*s and Municipal Beards are authorized to 
regulate traffic cn such portions The phrase ‘traffic in 
streets’ cor notes the act of passing to andfio in the 
streets and ret the standirg of vehicles at a particular 
place f xed as stand. The fixirg cf stands or the provi- 
sicn abcut meter cars or lorries pljirg for hire being 
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XJ. P. PREVENTION OF ADULTERATION 
ACT (1912), S. 4. 

- ■ S. 3 18 — Construction — 'Any order or direction 

made by a Beard’— If refers to an order made by the 
Beard cn of peal 

The expression 'any order or direction made by a 
Boaid’ occuning in S. 318 of the (I. P. Munici- 
palities Act, cannot possibly refer to an order passed 
by the Board upon appeal from a notice issued by the 
Executive officer. The Act dees not provide for a 
second appeal to the District Magistrate from an order 
passed by the Board on appeal (Afulla,/.) MGTILAL 

v. Emperor. 184 I C. 434 = 12 R.A. 237= 

1939 A Cr C. 147= 1939 A J. J. 70S = 
1939 AWE. (H C.) £05= A I E. 1939 All 701. 
* " 1 S 321— Bar of an! suit— Conditions— Order 
■ - J — . • a— - rj conferred— 


5. 298 (2) H (c y-Seepe and chest of. 


they may deem fit and to chargefee for issuing the licence 


red by & hi l. 
■ ‘ cipal Board, 

’ 184 I C. 385*= 

12 R A *32 = 1939 A WE. (HC)268 = 
men a LJ S32=AIJ1 1939 All. 383. 
if cm/ suit— District Matts- 
appcal under S 318 — If can be 

me passed by the District Magis- 
. 318 of the U P. Municipalities 


Ahmad. Al/scp and Atchamrtad /small. JJ ) M LWA 
Ram v municipal board. Muttra 

181IC 1 = 12 E A 76 = 1939 A L J EOO= 
1939 OLE 446=1939 AWE (HC)625= 
A I E 1939 All 466 (FB) 


3.307 —Complaint under — Validity of notice 
under Alunicipahtiei Act — Competency of Criminal 
Courts to entertain plea 

A Criminal Ccurt cannot enter into Ihe question of 
the validity of a notice issued under the provisions of I 


8 307 — Inal iht y to comply with notice — Accused 

if guilty. 

The language of S 307 of the U. P Munici 
palities Act necessarily implies that the person who 
fails to comply and thus renders himself liable to the 
penalty provided by the law must have the power to | 
comply. To hold a person guilty of not complying with , 
the notice when under the law he has not the power to J 
do so. is highly unreasonable On the facts it was held 
that it was possible for the accused to have complied 


• S. 321— Bar of suit — Suit by an adjoining owner 

10 restrain ihe working of a mill sanctioned by the 
Municipal Board— If barred. See U P. MUNICIPA- 
LITIES Act Ss, 245 and 321 

1939 A W.E. (H.C.) 609. 
— S 326 (3) — Applicability — Suit to declare a 
bye-law ultra vires 

The word ‘act’ in S 326 (3) of the U. p. Munici- 
palities Act refers only to tortious acts. Where a 
suit is one for a declaration that certain bye laws framed 
by the Municipality are ultra tires, the cause of action 
lor such a suit is a recurring one which arises from day 

J * *“ *” " ' — " ^ existence and as such 

■ application to *uch a 
JaGanath v. MUNI- 

a.u_u auo» An jnu-iuoiC 86=12RA,74 = 
1939 A W E. fH C ) 211 = 1939 A.L J. 168 = 
A XB. 1939 All 337. 
UNITED PROVINCES PREVENTION Or 
ADULTERATION ACT (VI OF 1912), S 4— 
Applicability— Vegetable ml mixed totlh ghee— licensed 
vender of oil. if guilty — Absence of pre-tudtee to 
purchaser — Relci aney. 

Where a person who was licenced to sell only vege 
table oil sells oil in which ghee is mixed, be 1 $ undoubt- 
edly guilty of an offence under the second portion of 
S 4 of the United Provinces Prevention of Adultera- 
""**tion that mixing ghee is not to the 
ircha*er‘ does not art«e (Zia ul- 

Narajn v. Municipal Board, 
939 O-A. 224=1939 A Or C. 33- 
=179 1 0. 993 = 40 Cr.L.J. 301 
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U P. PREVENHON OF ADULTERATION I 
ACT (1912). S 16 

11 RO 216=1933 A W.E (0 0)49= 1 
1939 OWN 179 = A I R 1939 Ondti 105 j 
- 3 s 16 and 17 — Bri.it h of R. 8 of rules franed 
tinier S. 1 6 by sir v sit if hctnce-kilder — Serpinl, tf I 
liable 

It ts only the licenC‘*-ho , Jer ah'* ’» — •*» •- • 
under S 17 of the U P Prevei 
Act, if he cam nits a breach < 

S 16 of th» Act, for R 8 is con 
licence halier Any other person, 
to the licence-holder may be cannot b* rightfully chug 
ed under S 17 of the Act for committing a breach of 
R 8 for the simple reason that the rule in qa*stion does 
not cast any doty on him A hcenc* holier cannot b* I 
proceeded against for any brea-h of th- rale by hit s*>r- | 
van' as there is no provision either In the An o the 1 
rules framed under S 16 making a muter liable fo- any | 
a^t done by his s*rvant or agent (Afu'la J .) Murari 
UL t Emperor 1939 a W R (HO 1791 = 

1939 A I* J 1037 I 

UNITED PROVINCES REGULATION OF 
SALES ACr (XXVI OF 1931) S 3 (4 )-App-al- I 
Subs-qu-nt transferee — Rtgk • 1 

Under the Regulation of S 
ferees have no right of appea "* " 

KAMI/ lACANhAlH ’ • "• t 


U P. VILLAGE PANCHAYAT AOT (1920), S 71 
General Clauses Act, S 5, for the Stay of Pro'eedings 
Act has nor given any date fixing the terminus »h»n th* 
stay order will come into force Where the Board 
of U*venje had fixed in anticipation of the Act. a date 
for purposes of stay, if any case happens to be decided 
after such a da’e and before the date of thea-tual pub’i 
“ * — ' "* * L " id b» stretching 

■ " it those cases as 

■ ly of Proceedings 

" ■ J At) RAM 

*■ 1939 R D 37= 

1939 A W R (B R ) 20 = 1939 A L J. (Snpp ) 42 
UNITED PROVINCES TEMPORARY POST 
PONEMENT OF EXECUTION OF DECREE ACT 
(1937), 8 6 — Applicability— Compromise decree in a 
suit for mihcioitt prosecution — Nature of decree 

Wh-re a compromise decree is pas^-d in a suit for 
malicious prosecution, it 11 clear that it is a money 
decree passed in a suit founded on a plunt in which 
damigea for tort were claimed and it has to be construed 
as a decree for damages for tort. S 6 of the United 
Province Temporary Poitpo lement of Execution Act is 
to be read as laying down that nothing therein contained 


— 3s 4 (a) and 5— Ext . : * * • 

of order under S S—Pro red mgs under Encumbered 180 10 117 = 1939 OWN 225 = 

Estates Act tn progress— Effect— Dismissal of appltat 1939 A W E (C 0 ) 53 = 1939 O A 262 = 

tson under En'umbered Estates Act ant subsequent 2939 R D 160 = 1939 OLE 116= 

restoration— Effect AIR 1939 Oadh 128 

Where the option allowed by S. 4 ^ (o) ^of the United I U P^ TOWN IMPROVEMENTS JV.CT (VIII OF 


U P. STAY OF PROOEEDINGS ACT (1937), S 2 I with th" opinion of the majority of the members of the 

Applicability Decree tn suit under S 86 of the Ten tribunal Where neither of the two assessors would 

ancy Act reverend and remo-visd — JtsoMutseus under agree as to the correctness o! the amount of compen- 
S 144 C. P. Code— If affected. sation suggested by the chairman and wished to hear 

««»i * BA nt Aon Tenan/'v Art was I flintier ovidmre on the matter them ,« o du- 

ild 

be 

d- 

■ - his 


v. l * AJft “‘g 3 ‘g 0 w N> 270=1939 A W R (B R.) 147 ] UNITED PROVINCE VILLAGE PANCHAYAT 
U P. STAY OF PROCEEDINGS REVENUE I ACT (VI OF 1920), S 71 —Proceedings under— 
COURTS ACT (1937), S 2 —Interpretation— Pent- 1 Nature of— If proceedings of a Criminal Court — If 
. ' cef meaning | rentable by chief Court 
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UPHR HBJ'A I/PD A I'D MVEKDEI 

REGULATION U££9),S 63. 
speed* trcte clc*e'y to a caste psnchayat, It is net | 
tfcui fere a ccurt ‘ccrstiiuted under any taw other than 
tHs Ccdt' a* dtfrtd by S. 6, Cr P. Cede and hence 
rot a fcedy subject to the retHicra) jari*d‘cticn cf the 
Chief Ccntt (Ztc-tel Hasan and Hamilton JJ.) 
rum Ivath t. SHtcrH.'L 14 Luck. 692*= 

40CrXJ.SS8*=llRO.24D*=I£0IC 142*= 
1939 O.A. 239 -1929 AWE (CC)64 = 
1939 A CrC 44 = 1959 0 LB 120 = 
1929 O.W.N. 231 =AXB. 1959 Oudb 143. 
UITEEECBliTAIANDAKDRETENUEBEQU 
IATI0N (1££9\ S. E3<2t (xil)- .<///,<,> A, Ary— 

Snlteet atta.iej pei failure to fay tfathameda ten — 
Clam ly thtd pasty— Jrtsstigetnn if tlatn — Juris 
ditlsen if C‘tl! Ci mi. 

Theie is ncthirp inlertrtly vnjo‘t cr cortiaty to 
frireiflts of ra’nral justice in b 53 (2) (an) cf the Re 
tataticn The fccticn dec* rot tar lie subject from all 
his retredie*. S 53 (2) (an) is not confined in its 
ayp'icaticn to questions as between the tax-payer and 
the revtrce-cctiect.ng autfcoritie*. It carnot be said 
that tie juri*d cticn of the Civil Ccntt* is batiedcnl; in 
ca*es as between the defaul'eror tax-payer and the re 
seme colicclirg authentic*. The jurbdiiticn of (he 
Civil Ccmls is batted In connection with all claims con 
rected with ard au*irg ont cf cd’ection cf land itverne 
Thaibameda i* rtvenoe; »h«e therefore tollccks be 
longirg to a persen arc atlachtd for his failure to pay 
the thathameda tax. and the bullocks ate claimed by 
arcther ptr*cn a* bis own, the jurisdiction of thi 


USURIOUS LOANS ACT (1918). S 3 


■ S. 3 — Applicability— Conditions for grant of 
relief 

Where the circumstances undoubtedly point to the 
conclusion that the interest as claimed is exces$ive f but 
it cannot be held that the transaction is unfair as 
between the parties to the suit, no relief can be given 
under the Usurious Loans Act. (Fail AH, J; on 
difference fitueen M ' anchor Latl and Chatter it , JJ.) 
Macho Prasad* gouri Durr 

1PSIC 179 (2)=5 B.R 874=32R.P. 101 (2)=- 
20 Pi T. 826= A I R 1939 Pat 323. 

S. 3 (as amended byU P. Amendment Act 

Of 1934 )— Unfairness of transaction —Finding if 
ntcesiary to gitt relief 

Without having to consider whether Or not the tran- 
saclicn was substantially unfair, the Court can under the 
Usurious Leans Act relieve the debtor against a portion 
of tbe stipulated rate of interest. (Zia-ul flasan and 

Ycrle, J’" *-•" - ”*”*’*™ CiKf-u 

1 


193 ■ • * 

S 

The ex. 

Usurious Loans Act, does not require that there should 


USURIOUS LOANS ACT (X OT 1918W/<rrr» fl - 
tle interest — Compound interest at 15 per cent and oter 
tmth half yearly rests— RedutUcn to 15 per cent, simple 
interest — If r ease nolle 

Where the contract rate of interest was 15 per cent, 
per annum with half yeaily rests, on one transaction, 
and Rs 1 iO-O percent per mer*em with half-yearly 
re«ts on another transaction of loan entered into by a 
guardian of a minor, and the High Court reduced the 
interest to 15 per cent, per annum *irople interest 

Held, that the reduction of the rates of interest under 
the Usurious Loans Act to 15 percent simple interest 
was eminently reasonable (Sir George R anhin ) 
CHUNNlLALn UDAI PRAKABH. 

183 I C 177=43C WN 1093 = 1939 OLE 605= 
12RP.C 69 = 5 B E 946 = 70 CL.J 373= 
AIR 1939 P.0 200 (PC) 

S 3 — Applicability — Conditions — Mortgage 

exe'uted with sanction of Court providing for compound 
interest at 18 per cent — Validity — J merest — If 

In order to invoke the application of the provisions of 
S. 3 of the Usurious Loans Act, it must be established 
that interest is exce'sive and that the transactions as 
between the parties was substantially unfair. Com- 
pound interest at 18 per cent cannot be held to be exces- 
sive where the terms of a mortgage providing for 18 per 
cent, compound interest has been arranged freely with 
the sanction of die Court, that rate of intere't mn*t be 


l GANGA Dei 182 IC 544=12R.A. 31= 

1939 AX.J. 40 *= 1939 AWE (HO) 12= 
A lit. 1939 All 323 

I S. 3 (1), Proviso 1, Expl and United 

Provinces Agriculturists’ Belief Act, S. S3— Senes 

| of mortgages— Relief in respect of—ffalai/oble. 
i It is clear from the Expl to Provbo 1 to S 3 
j (1) of the Usurious Loans Act. that the A.t permits a 
suit to be brought on a series of transactions. Hence 
I where there were a series of mortgages, each being in 
| renewal of an earlier ore, it is open to the Court to re- 
i open and to give relief in respect of, the entire teansac- 
I tion comprising the various mortgages, under the 
I Aericulurists Relief Act and the Usurious Loans Act. 

. rt- . i r.. l,\ T »T D*ll POATAP 


B. 3 (i) proviso lit) — If affecis the powers of 

a special judge dealing with a decree under the United 
Provinces l ncumbered Estates Act See UNITED 
provinces encumbered Estates Act S 14(4) 
(A) 1939 O.WN 385. 

S 3(2) (b), Provlscs f3)and (5 )(sb amend- 
ed by U P Amendment Act of 1934 )— Discretion 
of Court — Extent. 

The U P (Local) Act XXIII of 1934 has fixed the 
limits within which a Court has discretion to hold whe- 
ther a certain rate of irtere*t is exces'ive or not. 
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VENDOR AND PURCHASER 

14 Luck 464-180IC 1007=11 RO 275~ 
1939 ED 249=1939 OLE 232= 
AIR 1939 Oadti 223 
VENDOR AND PURCHASER — Brei h of agree 
ment — Damages— Agreement to tell certain pr e muet — 
Premises found to be affected by bustee road sanctioned 
under S 345 Calcutta Municipal A t — Right of seller 
to call upon buyer to complete sale 

A p*r»on entered into an agreement of sal* of certain 
premises The agreement was liable to be rescinded at 
the buyer's op ion if the seller had no good title or if 
before the agreement the premises or any portion of 
them had been notified to b» acquired Subsequently 
it was found that the premises were affected by a 
proposed bustee road sanctioned under S 345 Calcutta 
Municipal Act The buyer saw the bustee surveyors 
and the members of the Bastee Committ*e and after 
making full inquiries wrote to the seller eidosmgfor 
the latter s signature an application for can ellation of 
the. bustee road alignment and a copy of WMing plan 
These papers having been returned by the seller without 


reply cu led upon the bujer to complete the transaction 
’ 1 '‘' *■ " J n of the seller's 

cancellation of 
been done, the 
for damages for 

Held that the seller was not entitled to call upon the 
buyer to complete the sal* as long as there was a poistbi 
lity of the road b*ing constructed in accordance with the 
alignment shown in the standard plan Whether the 
existence of the plan be regarded as an encumbrance or 
a removable defect of title it was tb* duty of the s*ller 
to take every step to have the defect removed The seller 
in refusing to apply for sanction of th* building plan 
and the cancellation or variation of the standard p'an 
of road al gnment had committed a default which en 
titled the buyer to ask for demages ( Paickndge J ) 
BUHN B£HARY IlNHa V Chancharkeshi mssi 
IAJR 1933 Cal 639 

Document of title— Trust receipt — Yature and 

effect of 


— — — Execution of con eyance by some of ve ilort at 
onetime and by others subs qu n'ly—D ed v>\ n op ra 
five as regards shares of first txecu ants 

A d*ed of conveyance ex*cutei by some of the 
vendors at one time and by the remaining vendors sub 
sequently is a complete and opvative do^um*nt so far 
as the intere t of the vendors who first exe ated is con 
cerned from the date of th*ir execut on Even if no 
specific shares are m*ntioned in the deed whatever 
right or interest they have in the prop»rty would »« 
doahtedly pass to the vendee (Afutb r/ea and Rex 
bur ? i >/) HUT MOHAN GhOsE v ANIL KtJlfAR 
BOSE 43 0 W N 1136 

WA.QER See CONTRACT ACT S 30 
WAJIB UL ARZ — Entry sn— Effect 


WATER CESS 

The effect of the entry In the waj b*u! ar* was to fix 
the terms entered therein as incident of the tenure of a 
grove holder m the village and as such it applied to all 
grove holders who accepted or maintained «uch tenures 
in the soil belonging to the owner of the village 
(.Hams lien, /) RAM DlN v BALBHADDAR SlNGH. 

11 Lack £>15=181 1 0 70=11 a O 280=* 
1939 OLR 235-1939 RD 250 = 
1939 O A 364-1939 O W.N 372= 
AIR 1039 Oisdb 210 

■ -■ — Entries in — Value of 
A wajib ul an 11 of greater authority than a nwa] 1 
am which Is of general apph ation and is not drawn up 
in reip*ct of individual villages The Customary Law 
of the Lahore dutri t complied in 1912 1916 is of 
course ariwaj 1 am and in such compilations an attempt 
is made to give g'neral repl es Th* preparation of 
wajib ul arzes has now ceased but that do-s not detract 
from the weight to which such a document is entitled 
A waj b ul arz Is confined strictly to the village for 
which It is drawn up and obviously should give the best 
account of what the lu tom j of the parti ular village 
It follows that the wai b ul arz must be tak*n to 


■■ ■ fEHTAB 

AIR 1939 Lah 93 
1 Probative value of— Recognition by the Privy 
Co mctl 

Th* probative value of the villa g r ords or wajib ul 
arz has been recogniz'd by th* Board repeatedly and a 
wajib 1I arz of itself has be’n held to b* saffi tent to 
establish a custom ( Sir George Lovndes ) AJAl 
Verma v VaJA[ Kumari 179 r 0 620 = 

1933 A W R (PC) 1 = 1939 OWN 157 = 
41PLR 112=5 BR 312-19390LR 90= 

ILR 1.1939) Kar 98(PO)-1939 PWN 143= 
1933 M W N 217=11 R P 0 145= 
1919 A L 7 2.>4 = 43 OWN 585= 
41 Boml.8 703 = A I R 1939 P 0 22 (PO) 
WATER CESS— Liability for— Inamlar— Right to 
supply of water for irrigation— Extent of— Test to 
determine— l nan title deed— Entry of land as dry— 
Effect of — If conclusive — Condu t of parties— payment 
of cess for long period — In fere ice of liability to een — 
ff /uili fed 

Where some of the lands included in an inam are 
described In the title deed issued to the mamdar as dry, 
that that descrip 
- tate of things at the 

e is nothing in the 
the mamdar from 
f water for irriga 
irs immunity from 
led by the terms of 
v. j engagement to be 

implied from the way In which the inam was dealt with 
at the time of the inam settlement and where quit rent 
of an mam is fixed on the income derived from the 
cultivation of a certain extent of land in a certain 
manner, the mamdar is entitled to use, free of water ce»s>, 
as much quantity of water as may be required for the 
cultivation of such an extent in the mode in whi h such 
income was calculated The fact that the mamdar has 
paid water cess m respect of the lands for a long period 
cannot by itself deprive the mamdar of his rights any 
more than the circumstance of omission on the part of 
the Government to levy water ceis for a num ber of 
years can detract from their right though that is one of 
the circamstances to b* taken into account m ascertain 
ing the facts ( Varadachansr and Panirang Row // ) 
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WATER-CESS, 

Secretary of State for India r. Seshavata 


WILL. 

considerable number of years may create a right in 


take water from the tank and raise second crops, the 
Lnimdar also is jointly liable to the xamindar to pay 
water cess equally with tbe tenants 1 he liability arises 
on the basis of an implied engagement between the 
lammdar and the inamdar. There is no diSerence in 
this respect between a pre settlement inam and a post 
settlement inam The basis of the liability is one in the 
nature of an implied contract and not one of tort. The 
suit by tbe zamindar against the inamdar and the Utters 


the upper owner upon the lower owner’s land. It is 
water let down for tbe convenience of the upper owner 
and for which he has no use Though it is open to an 
upper owner to discontinue the letting of water If he 
can, it is another thing to claim compensation for the 
use of water which can no longer be said to be his. 
( Venkataramana Rao, /,) VENKATARAYUDU v. 
Venkataramana RAO. 1939 M W N 1018 = 
50 L W. 662. 

•a *. - (IV or 1909), Ss. 2, 3 and 4— 

to punishment under I.P.C.— 


WATER EIGHTS — Molding land , 
tank bed— Right to supply of water for 
Power of Court to withhold or regulate — L 
In the Madras Presidency a ryot is entitle 
the water which hi* lands have been acc 
irrigation purposes without Interference by tbe Govern 
mentor any one else. The Government cannot be 
required to supply water when none is available, and it 
has a right of conserving and distributing the water 
available in the interests of the particular ayacut. In 
years of shortage, the only obligation of the Government 
is to make an equitable distribution of water The ryot 
has a claim against the Government when it withholds 
from him the water which he has a right to demand 
taking into consideration the supply available The 
Government has no right to supply a city with water j 
without regard to the claims of the ryots in tbe old | 


supply of water for the cultivation of one crop 
annum subject to the power of the Government to con 
tbe distribution of the available water in the interests 
of the landholders whose lands comprise the old ayacut. 
(.Leach, C.J. and Madhavan JVatr, J) MaDURA- 
nayakam Pjllai v Secretary of State for 
India. I.LJt. (1939) Mad. 483= 

1939 M.W.N. 200=49 L W 161= 
A.I.E 1939 Mad 336 =(1939) 1 M.LJ 176 
— • — —Upper and lower owner i — Discharge of water by 
upper owner to land of lower owner — Ute of tame by 
lotuer owner for irrigation — Liabtfity to pay compensa- 
tion to upper proprietor. 

A person owning lands in a lower level is bound to 
receive water coming in its natural course from a higher 
level, but the same cannot be said with reference to 
water in an artificial stream flowing on the land of the 
party by whom it was caused. If the stream is made 
to Row upon the land of another without his consent, it 
is a wrong, though the discharge of such water for a 


I under Os. j/j, o/j, j>u anu j/i i.i anu ui aoeiiuem 
[ or attempt at an offence under S. 375 that a person can 
be punished with whipping in addition to any punish. 
| ment that can be awarded under the Penal Code (Zia- 


-8 4 — Magistrate reitctmg punishment of whipp- 
ing without medical opinion — Propriety 

A Magistrate considering the question as to whether 
» c onio.r#. n f shinning is appropriate in a particular 
t the punishment of whipping on 


WIDOW. See HINDU Law— Widow. 

Maintenance See HINDU Law — Mainten- 
ance 

WILL. See alio (l) HINDU LAW— WILLS. 

(2) Mahomedan Law — Wills 

Attestation — Presumption — Attesting witnesses 

denying valid attestation — -Court, if can discard thesr 
testimony 

Every presumption will be made in favour of due 
execution and attestation in the case of a will, regular on 
the face of it and apparently on the face of it duly 
executed Although the altering witne«ses deny that 

I the will was attested according to law, tbe Court may, 
on consideration of tbe other evidence or of the whole 
Circumstances of the case, come to tbe conclusion that 
their evidence is of a suspicions character and a 
ingly discard their testimony and pronounce in fa 
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WILL 

the will (Thomas C J and Zta ul Hasan J ) 
MOHA “ * 

MADK 


remoteness 

If a restriction of gift over is void for remoteness or 
otherwise the original gift becomes absolute ( Thomas 
/) Au Raza Khan v Naw azish ali Khan 

1938 0A 845=1938 OWN 1157 

■— Construction — Appointment of legal adviser— 

T rust, tf created tv htt f azote r 
A testator by his codicil stated as follows — My 
present legal adviser M shall remain engaged as legal 1 
Adviser and pleader after my death for protection of the 
interests of and for the benefit of the estate and so long 
as he will remain engaged on business he sh3ll get 
retamers^and fees as fixed at present’ 


I WILL 

the first tenant for hfe <7 The period of distribution 

i des 
ption 
ULLA 
I 637 

—— Construction— Inltnlton not sufficiently clear — 
Power of Court lt> supply deficiency 

While considering a will, if the intention of the 
testator Is not sufficiently clear a Court of construction 
has got the power to supply the deficiencies of language 
or verbal construction (Thomas, /) ALI RAZA 
KHAN* NawaZISH ALI KHAN 1938 O A 845 = 
1938 OWN 1157. 
• ■ Construction — Letter add res ted to Deputy Com 

puisioner—If amounts to a will — Analogy of with 
of Taluqdars, in the form of letters — Value 

Where a document is In the form of a letter addressed 
to the Deputy Commissioner of a Division and it is con 


that Such an intention was not expressed in the codicil ) 


without a fresh mandate from the executors and that be 
did not however intend that the executors should be 
compelled to employ rl/ for an indefinite period without 
regard to their own wishes on the requiiements of the 
estate ( Panckrtdgc ') SaraT Chandra v S\da 
SU a MiTter TV- — 


— Construct! 

One of the gold 
it is possible to 
It does not mean 
a will so as to av< 
reasonable con'ti 
( Thomas J ) 
Khan 


— - Construction — bequest o! sum set apart tor emer 
geneses — Ascertainment tf amount — Pnrmce of Court 
— Resort to other evidence 

Where a will left a sum set apart for emergencies sub 
Ject to increase or decrease the Court is entitled to take | 
into account, the conditions in which the finances of the | 
estate were left with a view to arrive at the amount 
‘ j Jrr y oa r the in . 

i Jadunath I 
178 1 0 950 = 

11 » 

• Const! action 

includes descendant . , « , 

A residuary bequest in a will by a Hindu was in the 
following term' “I give bequeath and devise all and j 
Whatsoever 1 possess or I may die possessed of or I may 


, *' t _ e- r -PYorhe, /) DEBI DAYAL V SRI 
14 Luck 695 

' =11 BO 264 = 1939 O LJS 214 = 

WN 345= A LB 1939 Ondh 145 
— Construction — Misdescription —Legatee named 
hit misdescribed— Validity of bequest 

If a testator appoints his wife A B as the sole 
executrix of his will and bequeaths to his said wife all 
his properties a b'olutely believing the person named to 

*• 1 • ‘ J l. I. So*- —■V *-» 


Construction — Persona designata 

The testator who described himseff as a mahant but 
was neither the mahant of any religious institution or 
math nor a ndasi sanyasi adopted an infant boy as his 
chela The testator «xecoted a will by which he gave 
the whole of his property (which was his private pro 
perty) to the infant and made him mahant and successor 
in his place appointing his wife as the guardian of the 
infant The will recited that if the infant died the wife 
had the nowerto aDDOint another oerson as a chela It 


death Bhek should make any claim against the property 
the same would be invalid The testator d ed a few 
months after the execution of the will and thereafter 


my said daughter dies or becomes a widow without | which D took in the property under the will 

issue heirs my nephew (sister s son) and his he r v „ _ -r t.. -, it 

succeed to my estate as absolute owner or 

thereof” 

Held that the conditions under which the gif 

was to take effect that is the death or widowhoou ot i siuve woros suui as muse usui iu <-Kv 
P without issue he rs must be fulfilled in the lifetime of | infant chela Hence D took no Interest in the property 
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WILL. 

under them ill either as a chela or t 
{Mr. Jay if or.) KaRTAR SlNGH t . E ■ ■ 
182 IC 753=1 * 


.tton — Parers of Court — Limits. 
power to give effect to a hypothetical in- 


- —CcnstrucUon~P nitrifies — Intent 1 On of testator. I 

There are two cardinal principles to be observed in I 
the consideration of wills regarding the intention of the 
testator. The first 1 * that dear and unambiguous dis [ 

any gen- ■■ 

technic: 

have th . • 

consists ' 

such a • 

te«tator 

proper « 

t.HHV ' 

11 P. c • : . s ■ • • ; 


Permissibility, 

It is not permissible in * matter of construction of a 
will to rely on a statute to interpret a term with which 
the statute does not directly deal (Ponciridge, J ) 
COEERDHONE V PRAFULLABALA DASI 

A IS 1939 CM. 637. 

- • Construction— Rules of — Addition of words 

If on the face of a will, the testator or testatrix has [ 
omitted certain words and those 
without reasonable doubt from 
neces-ary to effectuate the inte* 
plied as a matter of constructor 

words in the will are clear and unambiguous no auui 
tiona) word' can be added to cot down their plain mean- 
ing 

The iesidoar) clause in a will executed by a te'tatrix 
was, “the re«t of my estate to be divided equally between 
my brothers and sisters or their immediate heirs includ 
Ing my sister E's family and betw een my husband M's 
nieces and nephews (immediate heirs)" The que«tioii 
arose as to Whether the grand nephews and grand nieces 
of the testatrix’s husband, or his nephews and nieces who 


entitled to a share 

Held, that there was no suff 
from which the omitted words 
sufficient reason for thinking 
suggested words would carry 
tenatrix as expressed m thewil 
heirs’* could not be construed 


II70 


verntng English wills 
■ rest -words of disposition 
. 1 Court, 

The general principles of construction governing 
English wills are applicable to Hindu wills also. Where 
there are no express words of gift but the gift can be 
implied from the language u«ed in the will, the Court 
should have regard to the dominating intention of the 
testator and effectuate that intention by ascertaining it 
from the entire scheme of the will ( Zta~ul- Hasan and 
Hamilton, Jj) LALTABAKHSH SlNGH V. PHOOL 
ChaND 1939 O.W.N 630 = 1939 Q.A. 521_ 

Construction — Rules of — Absolute interest to 

legatee — Failure of trails imposed on such interest — 
Effect of. 

If jn a wifi there is an absolute gift to a legatee in the 


estate in lavoui 01 any puson aim 111 any uiauuu ma. 
chose as if that deposition had been made by the testa- 
tor himself As regards the two-third estate remaining un- 
disposed at the time of the wife's death, the will directed 
that the surviving trustee should divide that two-third 
♦state equally among all the brothers and sisters of the 
testator alive when the will was made and that, should 
any of them predecease his wife then the share which 


for the distribution of the two third of the rewdury estate 
given to the testator's brothers and sisters having arriv- 
ed, a question arose whether ihe estate of the deceased 
sister was entitled to share in the distribution. 

Held, that the deceased sister's shave of the residue 
vested in her on the death of the testator subject to 
divestiture only in the event of her predeceasing the tes- 
tator's widow leaving child or children and such event 
not having occurred, her representative was entitled to 
u — u.... rr ord Thankertm ) GREENWOOD V. GREEN- 
161 IC.355=I1EPC 260= 
A.I R 1939 PC 78 (P C ). 
'ruction — Vested interest — Property be- 
wife for It fe and after her death to test in 
- heirs then in existence — Mature of interest 
of sons — Succession Act, S 119. 

• .... v- v - — ■» j r - r„j v - property to h s wife 

n hi» sons or their 
1 ’ * Later in the will 

je "entitled'* to his 

itor's sons did not 
-or- — ,j -»„i- .. >1. rimf. but only after 

*r lifetime they 

’ * ' * ,/) GAKZSR 


Y.D 1939—74 


5 C.’Wlf. 490. 
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WILL I WILL 

~^—Dt 1 fen (ion — Property not disposed by 1/ stater I The onus of establishing an oral will Is always a very 


__ A IS 1939 Sind 322 1 sary 

~ - Extent or Duties — Executor when beneficiary I If a case of an oral will has been set np by any of the 

XBtth other mfant btnefictartei parties, then it would be the paramount duty of the per- 

Where one of the executors of the will is also a bene J *on foarding his claim on the oral will to prove the exact 
fi -lary under the will along with other benefinaries who | words n ed by the testator The Court mu'! be made 
• ' ist 

- le 

- . * ed 

he 

■ ■ • SR 


18010 612-11 RPC 186“ 
ALB 1939 PC 33 (PC) 
■ ~ —Executor— Powers — Passing of property from 
executor to devisee — If breach of covenant not to 
assign 

An executor under a will takes the pn " 
lutnseff but for the devisee under the will 
ed him executor and the passing of the property from 
the executor to the devisee is not therefore a breach of 
covenant not to assign since the primary function of an 
executor is to transfer property to some devisee even if 
that devisee be him*e|f A lea«e which was granted to a 
person not umpltciter but indud og his heirs executors 
administrators and permitted aligns coata ned a clause 
that the lessee could not sell donate mortgage or other 
wise dispose of or deal with the inierest without the 
consent of the lessor The lessee by his will gave all his 
property including the lease to one of hts sons and al o 
appointed him executor of the will After the lessees 
death the name of executor was recorded In the Govern 
ment record* as the substituted lessee and the landlord 
accepted rent from him 

Held that the disposition of lease by will did not 
constitute a breach of covenant not to assign because the 
executor being in terras one of the lessees 
much entitled to hold a lease as a perniitl 
Even assuming that the devise Was in brea 
covenant the executor s name having been i 
a lessee and the !e sor having accepted rent 
the lessor must be denned to have waived any forfeiture 
{.Lord porter ) JAYAWARDENE v JAVAYARDEVE 

182 I Q 770 = 12 RPO 18 = 41 P L B 717= 
50 L W 87= A I R 1939 PC 138 ( 

Executor — Right to release from beneficta 

An executor is no as of r ght entitled to a 
from his benefi nary {Roberts C J ant Bn in 

Mari bibi v Cassim Ebrahsm 

AIR 1939 Rang 278 

— — ■ Letters of adm mstration — Grant of to legatee — 


■ * • 8 

j — 1 — Probate Court — Application for letters of at! mi 
mstration with trill annexed — Finding that will not 
proved — Su fsciency 

For the purpose of an application for letters of 


ieau to me «> iuus ui mi me hi is a luige y m \. 
Afitter an l Lais fur Rahman JJ) IlARIMATI DEBT 

V ANATH Nath hoy 183 I c 758 = 12 R C 183 = 
69 OW 413 = A XR 1939 Cal 635 
■ — proof of— Delay in propounding unregister d 
will— O it y of propounder 

Per L Rahman J — The burden of prov ng a will id 
solemn form is ca't upon the propoander and if an 
unregistered wilt Is sought to be propounded alter a 
lapse of more th.n 20 year* all manner of doubt and 
suspi ion which are likely to arise should be r*moved by 
him (R C bit tier and Lot! fur Rahman //) 
Hakim ati debi v Ahath Nath RO\ 

183 ID 753 = 12 EC 183=69 CJ.J 443= 
AXR 1939 Cal 535 

Proof cf—Onut 

Per Mukhertea J — The burd-n of proving dae 


atte ting witnesses and pronounce in favour of the will 
if it i* satisBed from the evidence collectively or from 
the circumstances of the case that the requirements of 


( — —P roof — Parol evidence — Admissibility— Duty 
of Court— Considers ‘on I 

- - u t 1 - by 

any 
hat 


are 


presume that all the legacies or at least the legacy 
favour of the grantee of the let • *■ 

n accordance with the tenor of t 
Manohar Lall JJ ) INDU PR ■ 

CHARAN MlTRA 18 Pat 
■ -Oral— Proof — Onus— PL 


in | of wh ch the law surrornds with su ti p ecaui on«, 
-* I *v» — j - — *ri- “t wti ch may arise it is 

to destroy or sup 

. ■ >y parol evid-nce a 

. * the Court bearing 

. . implications of it* 
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vmi. 

decree w satisfied upon the evidence of one witness that 
the troth a 1 to the content! of a will is before it, it should 
act upon that evidence. It is desirable that the evidence 
of that witness should be corroborated, but there is no 
rule of law that it should be corroborated It is not 
necessary, befote a will can be proved by oral evidence 
that the Court tnu't be satisfied that it Is proved in Its 
entirety by the perfect and complete recollection of a 
witness or by other evidence. If the witness honestly 


— Prevf — .? ound dttpesmz state ef 
of pro '/—Duty of profounder to add 
remove suspicion — Mature and extent — Rep stratum 0 / \ 
will during lift time ef testator — Sufficiency to prove \ 
testamentary capacity. | 

Jl is well established that whenever a wjJJ is pro- 
pared and executed under circumstances which raise the [ 
suspicion of the Court, it hes on the 
merely to prove the execution of the wi' 
that it was signed by the testator, but 
evidence which removes 'uch suspicion 
the Court that the testator knew and a 
contents. When there exist very material oiderencei 
between two wills alleged to have been executed by a I 
testator within a short interval, that is a circumstance 
calling for explanation and that is a matter which the , 
Court may legitimately take into account 
whether the later will represents the 1 
voluntary act of the testator. If the 
attending the execution of the second wi 
the party substantially benefited by the 
have had some share in bringing it abou , 
lying him is proportionately heavier and ihe least that 1 
the Court is entitled to expect from him, if he desires to I 
sustain the will, is that there should be a frank and full I 
disclosure of all material circumstances. The mere fact | 


of mind It practically left the bulk of the property to 
his wife who was also given authority to adopt On [ 
2 — 9 — 1930. he executed another will which altered in 
very material particulars the deposition, made in the , 
earlier will The disposition* in the later w ill were more 
favourable to the testatoi’s divided brother who was | 
found to have taken a prominent part in getting it exe- j 
Oiled and registered, and less favourable to the wife 
who got only about a quarter of what she got under the 
earlier - will, while the bulk of the property went to the 
divided brother. The authority to adopt given to the 
wife under the earlier will was not found in the later 
will. The later will also increased the bequest in 
favour of the sister of the testator and made fresh be- 
quests for tbe first time in favour of comparatively 
remote relations of the testator It appeared from the [ 
evidence that the testator at the time of the registration 
of the second will was so weak as to require assistance 
in order to sit on his cot and also m lying down after 1 
the signatures were affixed in token of registration The 1 
testator died within about 40 hours of the registration j 
and he had been suffering from a sen 


WORDS AND PHRASES. 

least two months. Only one out of six attestors was exa- 
mined by the propounded nhtle the writer was not 
examined. 

Held, (1) that the important changes brought about 
within a short interval of time b> the later will legiti- 
mately gave ri-e to suspicion as regards tbe later will 
and that it was impossible to regard the registration as 
being equivalent to proof of capacity for making the 
will; (2) that the failure to examine so many of the 
riter made the suspicion 
much stronger than it 
at there was no sufficient 
with the finding of fact 
ence of a sound disposing 
biished. (Partdranz Row, 


~ - Relocation — Presumption — Mon-prod action ef 

I or s final by protounder 

When it is shown that the will after execution was in 
the testator's possession and after his death the onginal 


death of testator— Inference of revocation — If lusti/ied. 
When a person has executed a solemn will and got it 
registered, in the absence of any evidence or circumstan- 

..1 *♦«.-- >• — - ■»». j bj that person 

snfiable to infer 
onginal is not to 
the death of the 
nelu Mudahar, 
1ARAYAN 

is JUys II C R. 67. 
Testamentary capacity— Unsoundness of mind— 


Test 

The test of a person being of unsound mind in a legal 
sense is the existence of delusion or a belief in facts 
a belief 

■ n in bis 

onct-ives 
xistence 
where 

. , he is 

ltly rea- 

soneil ouiot mai umLepuon, such a paueui is said (o be 
under a delusion in a peculiar half technical sem-e of the 
term and the absence or presence of delu'ion so under- 
stood forms the true and only test or criterion of absent 
or present insanity (1826) 3 Add 79. Rel on Mere 
eccentricity or caprice however is not enough to const!! 
tute mental unsoundness unless it is associated with 
some sort of delusion (.S’ A' Chase and B K Muiher- 
rea, //.) SuRadhani Debya v Raj* Jagat 
KISHORE AIR 1939 Cal 379 

WORDS AND PHRASES "As«ets !.;H by a 
Court ’* See C. P CODE, & 73. 

— — “Auratha” or "Orasa” child in Burmese Buddhist 
Law See Buddhist law 1936 Bangi R 341. 

-“Authorise " See COPYRIGHT ACT (19|1), S 1 

(2) 1939 Kang L3, 121. 

■ “ Date of realisation." See DECREE — Cow- 
STRUCTION (1939) 1 hi la J. 466. 

“Effectual" meaning of. See LIMITATION ACT, 

ART. 164 1939 Rang L R. C06. 

“Forthwith " See C. P. CODE, O 21. Rr. 84 
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A IB* 1939 Lah* 463 | 

“"Import ’ See U P MUNICIPALITIES ACT 

(II OF 1916), S 128 (1), Cl («u) 

1939 AWE (HC)762 

■ Interests " Set C P Code O 21 K 90 

1939 Nt J 238 
•S 1 ./ also 43 C W N 189 = 
68CLJ 516=AIE 1939 C 
' ■ Justice, ffuity and good conscience — A/ea 

Justice, equity and good conscience mean 
more than the totes of English lav; so far as t „ . 

applicable to Indian society and circumstances in the 
country {Dalis JC and Tyabji.J) TARACHAND 
KhimandaS* S\ed Abdul Razak Shah 
I EE (1939) Ear 422 = 18210 226 = 12RS 4= I 
A I R 1939 Sind 125 

— — 'Lease ' — Raijat" meaning See BENGALI 
Land revenue Sales act s 

II l 

* Marfat '—Meaning of ■ • 

act — Licensee : • • • 

' Mere skill’ meaning J 

tion of Gambling Act, s i3 
i 

PAal" — Meaning of 

M here the entries in a aw „ 

amda/u fbal darakhtan (income of the fruit of trees) in 
certain proportions between the owners and the occu 
pancy tenants, 

Held that the word 'phal in the context meant the 
fruit of the trees and not the prod ,n n 1 ’ 
Hans rajs, TULSI ■ ■ ‘ 

— — ■ ‘Prevailing rate ” See BE 
S 30(*) ■■ ■• ' ' 

■ — 'Purnsha Santhathi' — Me " — '* r 1 

— CONSTHUCTlON 

' Road” what it include* ■ 

Orissa municipal Act (VII oi 

Signature” — Meaning — St 

rubber stamp — Sufficiency See E • 

TION PAPFR .* * 

' Transfer by operation of 1 

O 21. R 16: 

'Usage* , meaning of S 

venue Code, S 83 

— ' Uttaradhikan’ (Benga 

STRUCTION *■ * ' 

"Warn-* ' c — ' ' r 

TION ■ - ' ■ '■ 

• • — Water < 

Embankment ah o to ubnU oal 

■ Yak /add t " — Interpretation 

"The natural interpretation of the term ' jak jaddi” 
used in reference to DboH and Bhonda tenures would be 
to restrict it to the des*endants of a common ancestor 
who had held the land {Ram Lall t / ) ZAHARYA 
Mal r ShiB CHARAN 41PLE 672 


stances of each given ca'e A person made an apphca- 


ed and hence the husband was not entitled to claim any 
compensation ( Roberts C J and DunUty, J ) DAMJEE 
V Maung HLA Sein A I JJ 1939 Bang 369 

— — S 3 — ‘Out of and in tie course of Alt employ 
ment" —Bus eh iter hilled in accident token trazelhug tn 


Ktiurn and dtoaart JJ ) MUHAMMAD IBRAHIMS' 
Kamal Saheb 60 L.W, 796 (2)- 

1939 MWN 1205- (1939) 21ILJ 851 

— — S 3 — Wilful disobedience of vorkman — hah h tv 


■ ■ > Railway Workman 

travelling on footboard— 
Liability of railway company — East Indian Railway 
Traffic Working Orders Hot 356, 357 and 369 
A mistri employed by the East Indian Railway Com 
pany was instructed to go from A' to j? by train to do 
certain w ork there on the railway and then return by tram 
to A" On hi* return Journey home, the mistry was not 
able to get into the compartment as the tram was over 
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WORKMEN'S COMPEN. ACT (.1923), S. 10 
crowded, and while he was waiting on the foot board, 
the train started and he was pushed down by some one 
from ln«ide the compartment who«e door was open, and 


ZAILDAR. 

Section 12 shows that the principal whe employs aeon, 
tractor shall be liable to compensation to workmen 
whom he did not immediately employ but who are em- 


foot boards was not an order expressly given ^>r a rule | Where there 19 only an agreement by which certain 


— - 3 10 -Applicability— If hat reference to fra 

eeedingt be fort Communontr 

S. 10 of the Workmen’s Compensation Act occqrs in 
Ch. II which deals with matters relating to workmen's 


to the proceedings before the Commissioner but only to 
the workmen’s claim for compensation against the 
employer The words ’claim for compensation used in 
S. 10 of the Act do not relate to proceedings before the 
f •• — 


A.I.R. 1939 Nag. 106 
— —5 10 (1) — ‘ /nftituted within itx months"— 

Meaning of 

The words "instituted within six months" in S. 10 (l) 


awarded to several workmen involves a Sum of more 
than Rs 300, if the amount involved to each individual 
employee is less than Rs 300 The rights of one work- 
man are not to be governed by the conditions and cir- 

- ~r — * ‘hough the cases are 

Manohar hall, /.) 

' ■ ■ 17 Pat 658= 

• 589 = 6 BK. 581 = 
1939 P W.N 175 “A IR. 1989 Pat. 181. 

S 30 (1) (a) — 'Appeal— Entire claim held barred 

by limitation. 

Where the claim for compensation has been disallowed 


I L R. (1939) Nag 460 = 18110.920= 
URN 491 = 1939 N L J, 90 = 
AIR 1939 Nag 106. 


(Wort, A C./ and Manohar Lall, J ) ABDUL MATIN | Appointment of — IVvmm, 

v, 15IDES1 BaJWAR 18l I C 460 = 11 R P. 589 = 1 Although women are not by law excluded from sppomt- 
1939PWN 175=17 Pat 658= 1 ment as Zaildar, the duties of a Zaddar are such as to 
5BR 581 = A IR 1939 Pat 181 1 render them, particularly paradana^hin ladies, unfit for 

S. 12 — Workmen employed by contractor — Ltabi the post (OAw, f C ) KH \N MOHAMMAD Kh AN 

lily of principal— IVhen an tee, v SARDAR BlBt 18 Lab LT. 19. 
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ACTION IN BRITISH COURT FOR PRICE IN BANKER AND CUSTOMER 
FRENCH CURRENCY «■ ( • ' 

IN PRANCE — Payment v i 

rtney calculated at rate of 


at the rate of exchange ruling at the date of the «nt 
The plaintiffs insisted that the; were eniitJed to 
£105 6 4 wliieh was the equivalent of the 8,100 francs 
at the time when by agreement of the parties the debt 

n-'ir • a •«« 1 rr-nr. nrt HnC 


me uiui in. ui. k ud 

and (1922) 2 Ch 589, 
House of Lords given I ' 

ANNUITIES — P amtly 
men! of £500 ' clear of 
but not surtax'— Relte 


deed of family arrangement was entered into under 
which the testator’s widow charged the residue of the 
estate (after providing for the annuities under the will) 
with the payment in addition by the will trustees in 
priority to all others and as a first charge £500 each to 
the children 'Clear of all deductions for income lax 
but not surtax' * The children who were entitled to 
certain reliefs under the Income t i 1 i 

payment of tax, claimed that they w i i 

sums so recovered and the widow t t 

was entitled to the residue claimei I 
recovered should go bach to the esta 

r re ~ rioaOt i All FR 5a/ i ewm u 


ground See INSURANCE — ARBITRATION 

(1939)1 AUER 95 (C A ) = 55 T L R 35 = 
1939 WJT 26 

Succesme arbitrations under one cause of action 

— V aluUty 

A clause in a contract provided that all disputes from 
time to time arising oat of the contract shall be referred 
to arbitration The mercantile custom to decide first 
the question as to whether or not a particular parcel of 
1 ected before going into 
h might arise upon the 
d Is a convenient one 
■ possible claim before 

ance A second claim 


\RBITRATION ACT (1889) S 4— Defendant's 
/utter getting action fut m counsel's hst— If 
ep m the proceedings barring an application for stay 
of procttdmgs 

Arbitration Act S 4 provides "If a party to 
a submission commences any legal proceedings 
In any Court against any other party to the 
submission any party to such legal 

proceedings may at any time after appearance and 
before delivering any pleadings or taking any other 
•■n . k>» 


( 


m ol her cheque her 

r . ent Srv cash 

. is not entitled to 

• the damages are 

could not, by the exercise of any reasonable diligence | alleged ana proven as special uamuges and pleadings 
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BANKRUPTCY, 


| BANKRUPTCY ACT, S. 2' 


should tot be allowed to be amended at a late stage, notice. Re A JUDGMENT DEBTOR : Judgment. 
Gibbons r. Westminster Bvnk, Ltd. • • 

KB ‘ ’ 

BANKRUPTCY- 

tng creditor to d . ■ . ■ * ' 

atxstlthle to petitioning erediter as act of msoliency. 

A petition for adjudication was filed on 11th January, *. 

1939, by a creditor based on a deed of assignment dated 
9th January , 1959, in favour of trustees and creditors. 

The assignment conferred powtr on the trustees to carry 
on the b_iire«s and employ the tru't property for that 
purpose. On 10th January, 1939, the trustees sent an 
order to petitioning creditor for sets of furnitures and 
one set was delivered on 10th January, 1939 and the 
other two on 13th January, 1939. A partner of the 
firm of petitioning creditors with their solicitor attended 
a meetirg of the creditors on 12lh January, 1939, which 
was adjourned to l7th January, 1939. Immediately 
after the adjournment the petition was served on > 
debtor. At.the adjourned meeting on 17th January. 1 ,: . 
the creditors present without dissent from the petitic 
log creditors agreed to leave the carrying on thebe 
ness with thetro*tees pending a full meeting of creditors 
to be called on 24th January, 1939 On lVth January, 
notice of meeting was sent to the creditors and the trus- 
tees sent a second order for furniture The petitioning 
creditors delivered the furniture on 21st January, 1939, 

Oa 24 th January, 1939, the trustees sent a cheque for 
their first order. On 24th January, 1939, a resolution 
approving the appointment of the trustees to act under 
the deed was passed by the majority. Petitioning cre- 
ditor did not vote on the resolution and later moved a 


BANKRUPTCY ACT. 5 5 (S)— Petition, ng trl . 
ditor frny to appointment of trustees under deed of 
assignment— Validity of petition based on the deed of 
assignment. 

The petitioning creditors who were privy to the pro- 
ceedings appointing trustees under deed of assignment 
should not take advantage of a situation in the creation 
of which they were themselves acquiescing parties. The 
case is one in which under S 5, sub S. 3 of the Bank- 
ruptcy Act, 1914, no receiving order ought to be made 

In re A Debtor [No. 332 of 1938] . Ax part, The 


Ss 26 and 108 (1 )—JurssdietU'n to rehear and 

ntieui — If terminated by discharge in bankruptcy — 
Discharged bankrupt — Jurisdiction of Bankruptcy 
Court i to make binding orders on. 

On 30th June, 1936. the debtor applied for his dis- 
charge At that time the receiver made an application 
under S Si (2) of the Bankruptcy Act for an order for 
the payment of a portion of his salary by the debtor to 
the trustee in bankruptcy In the discharge application 
it was found (0 that the assets were insufficient to pay 
Mi his 
On 


the petitioning creditors to rely upon the execution of 
the deed of assignment as an act of bankruptcy Re A 
Debtor (1039) 2 All E.E. 338 (C A ) - 

160 LT 443=55 T.LR 620 
- Assignment of, afttr-acqui - J — * 1 11 

if effective again't trustee See C ■ 

TION. (1939) 2 All. 1 

108 LJ (KB' 

• . 

Creditor's petition — S 

bankrupt proceeding out of ; ur 


(2) — Bankruptcy notice founded 
Competency 

Where the judgment-debtor so 


m the judgment— 
ight to set aside 


j - .. The 

application by the receiver was ordered on 17th 
December, 1936, directing the payment by the bankrupt 
a sum of £212 annually during the bankruptcy to be 
continued monthly until the Court ordered to the con- 


I paid. In fact the bankrupt continued to make the pay- 
i -“*• - months Then 

■ the order the 

an end when 
epajment of 
t to the de- 
dication the 
jurisdiction 

I to make it a condition, in granting the bankrupt his 
discharge subject to a suspension that (he same be with- 
out prejudice to an order to be made under S. 51 (2) in 
.‘the 
■ .ted 


not prevented*from becoming the basis of a bankruptcy! eSr 


[ eSective, and (m) “During bankruptcy" 1 


r 
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COMPANY. 

— Companies Act (1929), S. 75 — Re issue ' ' ’ 

tares — If date of redemption toutd be pottpi 
1 he debenture 5 which are re issued or the d 
which are issued in their place, must contain • 
provisions as to redemption as the original d • 
which have been redeemed ANTOFAGASTA 
and Bolivia Railway Co., ltd v. Schroder, 
tiraks and Waterhouse. 


^ CONSTITUTIONAL LAW. 


I directors by rotation 
I The articles of a«.w, »»,/„. 


LK 


r o 


r 


Companies A 

of property , rights . 
tracts of personal Si 

The words of S 1 
to cover a contract 
(1939), 1K.B 70. 


pelt of non payment of rate l — Jf "Creditor" entitled to 
present winding up petition! 

Under S 170 a local authority which is in a position 
to recover rates is a creditor within the meaning of 
that section and is therefore entitled to pres*-* ,k “ 
petition for winding up of a company. Re • 
BUCKS ” ■ 


' ' I) and 

• nh \ihe 
L of ike 

j company and to whom return of capital was assured in 
) 21 years— If offence under S. 356 sub S. (l)—fgno 
.ranee that system was unlawful— If eon excuse conse- 
quence of guilt 

| A company through canvassers from house to house 


K-oi/ipanuS Ait ys.ee.ej, o. *cu>— i luau"!’ iname 
-—Notes issued within si* months under 
executed more than 6ix months before win 
Validity of charge See Sale OF GOODS — 

LIEN. L.B (1939) a uu ool 

Contract of employment of Managing Dtrec 

tor for 10 years —Implied term —Alteration of 
articles giving power to remote director — Exercue of I 
power — Liability of company for breach of contract 
The S r. comoanv ocreed bv contract of 21st 


us constituted an otience under S. 356 sub- 
though the appellant, a director, did not 


l COMPULSORY ACQUISITION OP PREMISES 

— Subsidiary company carrying on business tn same 
premises — Parent company— Whether entitled to the 
compensation 

The parent company which had let out the premises 

to ♦!.* - ", n 0 K« A * — — — — » Srn 


If eld Mackmnen and Goddtrd L JJ. (Sir Wtlford 
Greene, M.R , dissenting) granted that a company 
cannot be deprived of its right to alter its articles 


ij *1 uiiCAt 1 - | Dominion legttlature— Affect on validity 
L R (1939) 2 KB. 206 = 160 L.T.S63= By 1935 four adjoining Municipalities in Ontario each 
65TLR 611 = 1939 WN 155 I of which had raised loans for local purposes on deben 
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. ,J «os* tT“— 


each of the Municipalities by the imposition of rates on 
the rateable property in the area comprised in the 
respective old Municipalities. By amending Act of 1936 
the Finance Commission was abolished and its duties 

transferred to the 1* 1 

Ontario. Similar prc ' 
utility commissions. 

by persons outside the , , - 

the provincial legislation and the authority conferred in | of representative institutions 


Crown so far as was consistent with the terms of the 
cession to alter the existing system of law though until 
snch interference the Ians remained as they were before 
the territory was acquired by the Crown. The principle 


; made without the r< 


outside the province. 

Held, the province has exclusive legislative power in 
relation to Municipal institutions in the province [S. 92 
(8)]. If for strictly provincial purposes, debts may be 
destroyed and new debts created, it is inevitable that 
debtors should be affected whether the original credi 
tors reside within or witLout the province The pith 
and substance of the Ontario Acts are that they are 
passed in relation to Municipal institutions In the 
province and so they are tntra vires. As to their 
affecting the public utility companies, they will be justi 


Held, that Malta is a colony acquired by cession, that 
it is subject to legislation by the common law preroga 
tive of the Crown and that the Letters Patent of 1936 
issued after the revocation of the Letters Patent of 1921 
was intra vires and legally enforceable SAMMUT v 
Strickland LR (1938) A.C. 678. 

CONSTITUTION OT COLONIAL niCJH 
COURTS — Trinidad and Tobago— "Ait n,g Judge" tf 
"puisne Judge" of the Supreme Court eatable of being 
member of Court of Criminal Appeal— Effect of ordt- 
\ nances. 

• Judicature Ordinances of 1880 the Supreme 
Trinidad and Tobago conststs of a Chief 
nd three puisne judges. There was provision 
dinance for appointment of acting judges 


ing the provisions as to legislative po 
the British North America Act, 1867 
that though the Province had the pom 
marketing and production of natural 
lation in que'tion encroached on t 
Dominion. 

Held, on a construction of the [ 
Acts, that the substance of the loca 
the particular business and that 
merely because a licence fee w as 1 
the system of taxation reserved tc 


1939 WN 196 (P.C.) 
award — Action on 
contract— If barred 
•nts— Jurisdiction of 


the defendants con- 
-v- .c„ #■-- .1 . j “-fences upon which 

• represent the true 

old be entitled to 

* . nded that because 

„ ( • -nded by arbitration 

• ■ u. have taken tome 

-Ceded territory— Prerogative of Crown to hgit- I course of suggesting ifaxt the question of rectifica * 
•Grant of representative institutions — Reservation ■ also should be submitted to arbitration or an i 
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CONTE ACT, 

dent action brought, therefore, in some way they are 
precluded from putting forward this plea The plaintiff 
raised a plea of estoppel a1«o 

//eld, (l939j X All E R 662 (Ch D ), if 1 

that in regard to a particular point, th 
were in agreement up to a moment wl 
executed their formal instrument, and the 
instrument does not conform with that common agree 
ment then this Court has jurisdiction to rectify 
although it may be that there was, until a format mscru 
ment was executed, no concluded and binding contract 
between the parties In an action upon the award the 
defendants are not precluded from putting forward the 
plea that the agreement does not represent the true con 
census of the parties on the facts the defendants were 
entitled to have rectification 

Held [affirming the decision nf f «'*•' *, - rioim 
1 All E R 662], the claim tor 
the scope of the submission to 
facts there was neither estoppel 
would bar the claim ot the respo • 

Crane v hegeman Harris to Inc 

. (1939) 4 All EE 68 (C A) 

- ■ • Arrangement for shipment of oranges to plaintiff 

a broker at London , reduced to writing— If t-rm at 
to merchantable quality when the oranges arrived m 
London can be implied in the contract, to give bun 
ness tffiiaty 

The plaintiffs had acted as brokers for the defendants 
on the terms that the defendants would ship aod after 
shipment would draw upon the plaintiffs for a certain 
sum per case of the oranges shipped ,J *-» 

advance made by the brokers The 
be sold after their arrival in London 
for shipment of oranges a letter cc 0 . 

arrangement was written by the defendants to the plain J 


Held, in the circumstances to give business efficacy 
to the arrangement a term that the goods should be in 
«uch a condition as to be saleable in London must be 
implied into the contract BROOM r PARDESS CO 
OPERATIVE SOCIET ■ 


CONTBACT 

shipowners for damage caused to the goods admitted as 
due to the captain’s negligence in navigation 
Held, the proper law of the contract is the law which 


failure to comply with S 3 of the Newfoundland Act 
On a true construction of the Statute, S 3 is directory 
and not obligatory and failare to comply with its terms 
does not nullify the contract contained in the bills of 
lading [The Term, (1932) P 78 not followed ] Even 
on the footing that the bills of lading were illegal, the 
respondent would fail either because it was a party to 
an illegality avoiding the contract or alternatively be 
cause the contractual exemption could not be ignored 


Building concraee — Architect placing order with 

tub contractor — Privity of contract with owner of build 
mg — If established 

RGB an architect placed an order with the plain- 
tiffs ostensibly on behalf of the defendant purporiing to 
pledge the credit of the defendant The plaintiffs 
claimed the costs of the work and materials from the 
defendant 

Held, on a construction of the standard (budding con 
tract, there was no privity of contract between the build 
mg owner and any nominated sub-contractor and the 
nded to have any authority to 
credit ViGERS SONS Co v 
(1939) 3 All EJS E90(KBD). 

1 / b contract for purchase of timber— Insu 

ranee— Increase of premium ( according to rates fixed by 
■ermg war risks to be for buyers 
cargo m Spanish ship ( then bells 
■ liable for increased insurance pre 
crct on of underwriter. 
act for purchase of timber there was 
an insurance clause providing that any ircrease in pie 
tnium payable for covering war risks (according to 
institute war and strike clauses in force at the time of 
attachment of the insurance) in excess of prevailing 


Bill of lading issued from Newfoundland fro 

tiding that contract shall be gtnerned by English Law | 


premium rate, 

Held the buyers were liable to pay only the scheduled 

* ~ ~ md there waa no special schedule rate 

The sellers were not entitled to ship 
- ging to a belligerent OuLO OSAKA 
R& CO 

(1939) 4 AI1.EB. 88 (KJD ) 

n tract for sale of pepper— Contract tn 
•f general produce brokers association 
■ that on seller admitting failure to 
■ the buyer should invoice back and 

• ' * ‘ ' vagenng 


«ral Pro 
e follow 
may be 
ion that 
■ contract 
ntract to 
* fixed by 
contract 
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price and invoicing back price to be paid in cash within Canadian Legislature making tender of nominal Or face 
seven days . If before the maturity of any amount legal tender in gold clause obligation, 

contract either party liable on the face thereof shall Held, the bonds were not contracts for payment in 

■ ' mount of which 

• ■ ' rling at the due 

* ■ of the Standard 


the majority view in Lancaster v Turner 6* Co , Ltd., second one be in substantially identical vrords Gold 
(1924) 2 K.B. 222 and v Crude Rubier Washing Clauses Act, 1937 (Canada) mu«t be confined upon its 
Co , (1912) since reported in (1939)2 K.B. 173 as foot- true construction to cases where the action to recover 
note to this case, and the amount due is brought in Canada and is not intended 

Held, that though the seller was the defaulter the to have any application, when the action is proceeding 
buyer was bound to close by invoicing back the con elsewhere. The act cannot be held to dimmish or 
tract to the seller at the price and weight to be fixed by destroy the rights of an English creditor after be has 
arbitration under R. 9 (/) notwithstanding • * ** * ’ J ' ‘ ‘ ' 

seller had become insolvent before the matur 
contract »,»——*«■ — .- .1. u- .. -* ■ 

P'en. ' ■ ■ * • 


•• 407. 

— — — Cleaning clothes— Duty to extreut due care and 
iksll— Implied condition. 

A suit of clothes of the plaintiff was cleaned by the 
defendants. When after a time the plaintiff put them on 
for four or five days he had an'acute attack of dermatitis. 
In an action for damages, after finding that by some 
mischance or accident within the control of the defen- 
dants the suit got impregnated with some irritating sub 
stance which setup the pUintiffs’dermatitis 
plaintiff mud succeed MAYNE v SlLVERMEI 
NERS, Lt D. (1939) 1 All 

- —— ConttructioH~Firtt mortgage gold 
interest coupons — Construction— Gold Clauses 
{Canada) — Applicability to English creditors 
commenced action prior to passing of A.t — Pr 
on similar bond — Judgment by de fasti’ J -*‘ — — 7/1 

operates as estoppel 

The suit bonds were part of a sr 
bonds of. £I0Q each (all in. the same 
issued by the appellants on August 1, 1884 The rele 
vant clause was — *• The company for value received 
hereby promises to pay bearer or registered holder on 
August 1, 1934, the sum of £ 100 sterling gold coins of 
Great Britain of the present standard of weight and 
fineness at its agency in the city of London, With interest 
thereon at the rate of five pounds sterling per centum 
per annum payable semi-annually * • * * on 

presentation and surrender of the interest warrants or 
coupons hereto annexed as they severally become due" 
Each bond had interest coupons annexed thereto in this 
form “The company will pay the bearer two pounds 
ten shillings sterling at its agency in the City of London 
or its office in New Brunswick on the first day of • * 

• being six months’ interest on us first mortgage bond 

No Coupon No 100 for six months’ 

Interest payable on August 1 1934, was annexed to each 
of the respondent’s bonds. The other coupons had been 
detached On another bond of the senes the respon 
dents had obtained judgment in default of appearance 
and defence by the appellants declaring - 
and interest were payable in gold The pi 
concerned 992 bonds of the series. After 
trial Court Gold Clauses Act, 1937, was pa 


IE (1939) AC l(HIi)=160LT 137“ 
65 T L R. 260 = 1939 W.N. 3. 
- Contract of service goterned by iurktsh law- 
pennon and salary— Whether payable tn 'gold pounds' 
—Unconditional teceipls by employee for sum of Palasl- 
tne pounds for balance of salary— If a release which 
extinguishes the claim. 

The respondent a pensioner of a Bank in Turkey 


their employees in Palastine at a fixed rate did not con. 
stitute an admission that salary was pa) able in Turkish 
gold pounds 

Held, following ( 1937) A.C. 260, that the respondent 
was not entitled to be paid on the gold basis 

Held , further, the unconditional receipts signed by the 
respondent for “sum of Falasline pounds, etc , for 
balance of salary" for a period, u clearly a release by 
which his claim was extinguished and he can no longer 
renew it. Ottoman Bask v Menni 

fl039) 4 All E E 9 (PC). 

— - • Contract to procure employment at yearly salary 
—Applicability cf statute of frauds— Writing tf nects 

The two defendants agreed that, if the plaintiff would 
terminate bis existing employment they would form and 
register a new company and would procure t be plaintiff 
an appointment as sales manager at a salary of £350 per 
annum In a suit for damages for breach of this con- 
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Held, the contract was one which could be performed 
within a year and therefore did not come under the 
statute of frauds [(1938) 4 E R All .311 reversed on 
the facts ] VERNON v, FINDLAY. 

(1939) 2 A Jf ER 716 (OA) =55 TLB 7 IS 
— —Damages — Agreement to transport plaintiff tree 
tor and teraper to vsorkspot by a named steamship and 
for some portion by land — Delay in the transport by 
(he skip owing to difficulty ,n land transport to reach 
ship— Measure of damages for loss to plaintiff of u e of 
machinery — Tests 

Where defendants undertook, to transport certain 
tractors and sc 
(contractors) 
transporting 
machinery we 

the plaintiffs c u 

the machinery by the delay. 

Held (after discussing the rules of assessment of . 
damages in torts and contracts A *• *> 1 

law), the plaintiffs cat) recover 
as best as the Court as a jury ca 
of the machinery as it would 
workspot during the period of c 
fact of the rarity of such machinery unu impussiouity ui i 
mitigating damages by hiring other machinery has also 
1 i -*.* ' , “ f -"' ) ants the 

Sun 

. mi 


CONTRACT. 

v Mauritius Government 

(1939) 2 AUER 178 (PC) 
Exceptions clause— ~ '/formal working of eon 
tract"— Commitments under other contracts if can be 
considered 

In a contract for supply 0 f coal to plaintiffs’ ship 
there was a chase which provided ‘In the event of any 
cause or circumstance beyond the control of the sellers 
and for supplying of whatever description and where- 
soever occurring which prevents the supply, etc , of the 
coal contracted for or the normal working of the con 
tract, the seller* shall be entitled to relief from all obh 


In an action tor tne return or me cnttereiiLb in price 
Held, the sellers’ commitments under other contracts 
with other tuyere can be considered in construing 


•Football pool — Rules tn entry form making it 

binding in honour only and not legally enforceable — 
Validity 

In an action to enforce a claim in a football pool the 
defence bevond outtine the plaintiff to proof of various 


U Lt ability' to "registered 'holder— If in contract or tort | Could have no right to CODipiUD, ^because M UMptjKMt 

In or about September, 1929, certain 
authorised by Ordinance No 14 of 1929 wer« ■ 

be Issued by the Receiver General of Maunt . . ... 


of ship— Impossibility of 
Placed across a river on ac 
l broken through later and 


"rs claimed the ship 
i asserted that the 
d September and 
the master In the 


solely upon alleged breaches of contract and that the I arbitration the umpire fauna iue ebarterparty was 
appellant should not have been non suited, GUERARD ‘ frustrated on 3rd September, and neither party had any 
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cliira against the other. On a case stated the Coart 
held, (l) the question whether or not there was frus 
tration on the facts as found by the arbitration was a 
question of law to be decided by the Court. The pro- 
babilities as to the length of the deprivation, when the 
event arises which is alleged to cau'e the frustration and 
not the certainty arrived at after the event are material. 
The umpire basing found that the probabilities were 
that the ship would be kept op the ns ‘ ' ' ‘ - 

an indefinite period the contract is f 
subsequently the Japanese were able 
the boom. CoUkT LINE. Ltd v. 

I hCORPOR \TET>. (1939) 3 All. E!' ■ . : 

- Frus’rahen— Contract to f 
charged on t liar g— Redaction of salat y hs j. juw /!•**«/ j 


CONTRACT. 

the state of affairs, without the default of either party; 
but this implied term does not operate so as to avoid the 
contract ah tnttio. This doctrine of frustration rests on 
an implication arising from the presumed intention of 
the parties. The presumption must be a necessary one 
and not inconsistent with any express term of the con- 
tract. On the facts, as in the contract of hire of tele- 
phones by the defendants, other premises besides the 


alien of price per pound 
ping up the offer*— If 

,ly expressed, in that Ihe 
t was offered per pound 
plaintiffs who could not 
that offer contained the 
rped up the offer" there 
iartog v, Colin and 
3 All E R. E66 (K B D.). 
ing debt — Forbearance to 
far good consideration — 
'ecti on soctctt et and social 

>- »**♦ »<-"e 


as personal earnings necessary for the maintenance ol 
himself Ins wife and family 


dants social club and trade protection societies 


" At last 


reduction in salary was a change in an essential condi- 
tion, the continuation of which must have been contem 
plated as the basis of the 
the circumstance*, had be 
trary to public policy to e 
bankruptcy the security 
surrendered. KlNC *■. I 
(19 

103 L J. (K.B0 

160LT.48i = E L ■ \ 

Hire of telephones on certain premises for 14 
years— Contract contemplating transfer of installation 
to other premises also — Destruction of original fre 
msecs by fire— Liability of hirer for dt fault. 

Where, from the nature of the contract, it appears 
that the parties must have known, from the beginning 
that it could not be fulfilled unle; 
fulfilment of the contract arrived 
cified thing or some particular si 
or continued to exist, the contract 
strued as subject to an jmpli 
parties shall be excused from f’ ■ 
case, before breach, the contrac 
from the perishing of the thing 


was ouiauieu 11 is llol um. »un-u • „*. ...... .e. 

A promise to refrain from reporting to turf club com- 

• * • j— - — B a t threats that 

itify members of a 
ties are threats to 
a creditor is not 


which director was directly or indirectly interested 
Director's nominee leasing to company and director 
indemnifying lessor who was to account to director— 
Lease if lend 

The Railway Act. S 121, provided that "No person 
who is a director of the company shall enter into, or be 
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£ed S in respect of all liabdity as lessor, and .S’ was to 
account for all the receipts to D 
Held, D wa« -» «-« • 

con ract was v « ■ ■ . 

RE AL TRUST' . 

co 
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’ “ "AV listen by cm Jar for fraudulent misrepresenta 

tign — Restitutio w integrum— Vendee's deal inn m/,1 
suited eiot'er, tf bar te remedy 
The vendor of certain shares was induced to sell them 
by fraudulent misrepresentations on the put of the 
vande* as to the financial pontioa of the company 
a dum by the vendor for reassion 
He'd, *fce vtede- is entitled to have the remedy by 
way of rea«ion and also restitutio in integrum and the 
vendee’s dealmgs with the fruits of his fraud cannot 
provide a bar to restitution Spence c Crawford 
( 1939) 3 A11H S 271 fH-L.) 

* Re . JuJjgn If a Sonoa/gi Counsel for fa/erei r.V/i 

A gratuity of -£2(A 16 10 payable at 10* coeellj Ls a 
retired str— ant— Payment fer sane 1 reels — Claim fer 
immediate payment of b.lanse ef trKV amunt — E» 
force* ‘i/i'y 

la a daim by an ex-employee for immediate recovery 
of the whole of the gratuity which the employer a 
Borough Council had passed a resolution to pay in 
weekly instalment*!. 

Held , the resolution is not a grant It does net 
crea*e nor supply evidence of a contract and it imposes 
no obligations on the defendant. As to the contention 
that the “tatnte provided * a gratuity" and the re^olo ion 
for weekly payments of the amount is ultra pires. 

Held, a gratuity pJjab'e in instalments is not several 
gratuities and in any event by Interpretation Act 1SS9. 
«ingu’ar ia lades plural HOLLOW a\ r POPLAR 
BOROUGH COUNCIL. 

(1933) 4 All E B J65 (K3 D ) 

— Restraint of trade— Corenant n-t to froetise as 
solicitor tzithn 15 miles of the term ct any time there 
afLr—lf onfrcrable 

In 1933 a deed for defends 
plaintiff wa* exreved By it i 
covenants on the part of the 
"-over ants that he will not a*. ■ 
fa«e as a «oUaror within a radi 

Town Hall Hanley or *o icit any client of the rolicitor 
(plair iff)” In 1937 Ja y the defendant left the plain* 
riff’s employ and in 193S being by the time an ad 
mitred <obci or proceeded to ret up his own practice in 
the next street Pta ntiff thereupon commenced the 
artion to erforce the restrictive covenant 

Held, th- combma ion of a re?tnc*ion ever an area 
sogreatasaradnsofl5mL.es and a restriction which 
is to extend during the whole of the life of the defen 
dint «s far bevend anvthmg which may be«aidtobe 
reasonably necessary for the protection of the plaintiff 
Therefore th* covenant is invalid and cannot be en 
forced Dickson r Jones. 

(1933) S A1LE E- 182 (ChD ). 

Sale of goods. Set SALE OF GOODS. 

1 ~ ~ Su *er~rn ent foreign legiilult~n-~EJfe t on 
enf-reeahlitj 


be an act which the contract requires to be performed in 
** ‘ * . » * 'I the act must hare huen 

■ • - ’ » present contract nothing 

■ ■ ;« sterling for payment in 
1 ** . is no impos'ibility of 

*■ . ■ . is entitled to succeed. 

• • ' : ' 1 ' Hungarian Credit 

Bank. (1939) 2 AU. EJR. 7S2 (KBJ) ). 

tAfirned by the Court of Appeal. See KLEIN WORT 
SCO r U.ngaRISche Bauxwollk Industrie etc 
(1939) 3 AIL E.3 S3 (CAL) = 
L.B (1939) 2 KJB 678 
” — Wort done at request ef a person — Quantum 
toenut — letter of express guarantee also green by flat 
p non — ff affect! the right to quantum meruit 

A husband a person of no substance made a contract 
With the defendants to put cp a shop front to premires 
Wh h belonged to his wife making defendants believe 
that he was the owner of the p tenures On direovertng 
that the ho 'hand was a man c! no treans ard »he pre- 
mises belonged lo ibe wife the defendant refused to do 
the work. The wife then gave a letter of guarantee 
and asked them to proceed with the work In addition 
to the sum covered by the guarantee «ome additional 
amounts were due as quantum meruit 
Held, the letter was a sufficient memorandum in 
Writing and the wife was liable under the guarantee as 
Well as for the «um due over and above it as quantum 

•terutt Edmonds & Co. ltd r Fagin 

(1939 ) 3 AUE-E 974(K.BD\ 
CONTRACT TOR THE SALE OF LAND — fetter 
by defendant to kte solicitor — Jf Sufi ten’ as a memo- 
randum in siting 

A letter by the defendant to his solicitors referring to 
the agreement for sale of the property being one written 
Hot for the pnrpore of obtaining legal advice Uit in 
an«wer to an inquiry by the solicitors to inform them of 
the fact that he had agreed to rell the property in 
question and so not privileged is a sufficient memo 
random ol the contract. SMITH BIRD r BLOWER 

(1939) 2 All E-E 406 (Ch D) 

■ ■ . AS CONTROLLER 

■ are e story — Statute of 

ea‘te — Termination of 

e service of a cinema' 0 
graph group, whose parent company went into voluntary 
liquidation and on December l6 1936 the defendant be 
came the parent company and the plaintiff was engaged 
as assi«*ant theatre controller in London He never bad 
a written agreement. In June 1937, the plaintiff was 
told that he was to be appointed controller of all the 
defendant's thea*res and his remuneration was to be 
•£2000 per annum and he was told that the new rervice 
•Hay be for two years Plaintiff continued to receive the 
old rate of salary and was told that the arrears of salary 
would be paid at the time of reducing the argreement to 
*nUflg In 1937 control of the company passed into 
new hands and the plaintiffs re r vices were terminated 
With a month's notice. It was contended that the coot 
rttet was unenforteabj- by reason of tie statute of 
Frauds 1677, S. 4 and the plaintiff could not even reco- 
ver the proper remuneration for the work be ha d^ done. ^ 
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COPYRIGHT ACT (1911), fis. 6. 7 and Vy-ln- 
fn ngemedt — Damages for ■■ ' ••••'* > 

damages fcr cesntrsion una ■ , 

cumu/ah: i or atternatne— 
commencement of proceeding • ■ ■ ■ 

constitutes — Mi nuri ef dot . 

The plaintiffs are the or> 

book ‘ Heating and Ventilating'' and tieltndants, the 
publishers of a book "The Modern Practical Plumber”. 
The defendants admitted that portions of four sheets of 


j CRIMINAL TRIAL. 

1 ‘ ie Finance Bill 

such deed teas 

• ■ ' " income tax upon 

i an Irrevocable 

■ On May 20, 

• March 2, 1936, 

I an Indorsement beating date April 21,1936 canceling 
the powers of revocation and confirming the deed in all 
| other respects. In June 1937, on behalf of the son of 


unuitig me pine m uien complete work and tnen attrt 
butmg to the plaintiff's copyright some portion of that 
price but was the vatae of the plaintiff's work to the 
nlaintiSs as contained In {mu *wi« ( a» the 


relerence to the value oi the whole volume the propor 
lion was to be one-twentieth.) 

Held,{l) that the remedy of damages for infringe 
ment provided by S 6 and the remedy of damages for 
conversion provided by S. 7 are not inlaw mutually e* 
elusive and that the plaintiffs are entitled to tecover 
under both heads; 12) that the three years’ limitation 
provided in S. 10 applies to a claim of damage* for con 
version tinder S. 7; (3) that the ad of conversion was 


in club premise) for betting vnth book makers outside — 
If using the premises for betting purposes. 

The mere nse of the telephone in club premises for 
*■ ■ " 1 1 * - - J - - * - “ 


Habitual criminal— Charge of -- Ifaturt of 

Proof. 

Held , the necessity for proof of a charge of being an 
habitual criminal ought to be insisted upon just as much 
as in any other class of case indeed if possible, more so, 
and the necessity is there just the same even though the 
accused has been convicted of the same class of charge 
on an earlier occasion. R JONES 


the au of conversion IJyJbJ Ch 323. athrmed fiyiSJ I 
Ch 174, reversed. Caxton Publishing Company 
Limited *. Sutherland publishing Company. I 
108 L J.(Cb)5=LE (1939) AC 178<HL.) = 
160 L.T 17=65 T L R 123=1938 W.N. 367. 
CRIMES — Charge of unnatural adi""' — P"’t 
depicting sexual acts found 
tn evidence. 

Where the accused was cha 

glary and gross indecency, post cards depicting sexual 

acts, which were found on the accused were admissible j 

In evidence as things which a mar 

offence like this might well have 

well use as an adjunct to assist hir 

of the Crime, to rouse his own or 

for such a purpose. R. v, GlLLlNG * 

(1939) 4 All E R 122 (C Cr A ) 
— —Forgery— Indorsement ef false date on a deed 
to escape effect ef pending legislation— Materiality of 
dateat time of indorsement. 

On March 2, 1936, H, a solicitor executed a deed of 
settlement with a power of revocation in favour of his 
son aged 6 with himself, his wife and XV a chartered 
accountant as trustees. 1 he deed was sent to the In- 
spector of taxes by IP's firm with an application for 
repayment of a tax for 1935—1936 and £ 42-15-0 was 
repaid. The deed was sent back and was not delivered 
Y. D. 193^—76 


to make the woman a physical or mental wreck, the 
jury are quite entitled to take the view that the doctor 
who under those circumstances and in that honest belief, 
operates, is operating for the purpose of preserving the 
life of the mether and the burden is on the Crown to 


- Receiving stolen property. 



in ma/ority verdict— Validity 
In an appeal against conviction on the groand that the 
recorder instructed the jury that he could not release 
them until they had reached a verdict. 

Held, it is of the greatest importance indeed it i* 
fundamental that jury should not be led either by a 
desire to acquiesce or to avoid eccentricity, or to save 
time and trouble to represent themselves as holding an 
opinion which they do not in fact hold and the convic- 
tion must be quashed. R. v MILLS. 

(1939) 2 All E.R. 299 (C-A.)« 
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DIVORCE 

■ Desertion — Refusal to commence cohabitation 

after expiry of agreement to postpone inception — // 
constitutes desertion 

A «poase who without excuse refuses to commence co 


DIVORCE 

give a decree mn Parkinson v Parkinson 

(1939) 3 All E E 108 (P DA ) = 
EE 1938 P 346=161 LI 251=1939 WN 261 

p, j J r 


— -Desertion — Repudiation of separation agreement 

owing to breach of provision as to access to child — 
Effect 

The obligation of a wife under a de~* * - 
permit access to the child is one ol 
which go to the root of the contract 
point of view The unfounded objet » to giving me 
husband the access to which he was entitled is a repudia 
tion of the agreement If the husband accepts the repu 
diation and the wife refuses to return, the desertion 
began on which a decree for divorce can be granted 
STOCKLEY v STOCKLEV 

(1939) 2 All EE 707 (PDA.) 

■ - ■ 1 - Desertion— Spouses living apart under a deed of 

separation— If can be consorted into desertion without a 
resumption of cohabitation — Elements necessary to con 
sttiute desertion 

It is possible in law for a separation which began by 
being consensual to acquire the ch'* “ ~ g J 
without a previous resumption un 
apart commenced Is repudiated by 
and in addition there is animus des 
tence on the terms of agreement b 
desertion but a bona file willingness 
tation 'desertion* can supervene * 
elements necessary to constitute desertion i 
separation animus desersndi and absence 
the part of the spouse alleging dese 
inferred there should be a decree nsst ( 

K 258, Reversed PaRDV v Pardy 

(1939) S AH E B 779 (0 A ) 
LE 1939 P 288=B5TLE 1037 


■Desertion — Unserved petition for divorce — If 

suspends period of desertion 

There was de'eition by the husband from July, 1932 
subject only to the fact that on 27—8 —1935 the wife 
filed a petition for divorce The petition was not served 
and dismissed on 1—7—1938 on the wife’s application 
Tbe question was whether or not the filing of that I 
petition had the effect of suspending the desertion for 
three years which woutd otherwise have been completed | 


— — Dissolution of marriage on the ground of pre 
sumption of death— Absence under deed of separation— 
If a bar — Burden of proof 

r- *- 1 J ‘ J of presumption j 

■ marriage, where 1 

• , - period of 7 years 

■ i absent under a 
deed of separation does not debar tbe petitioner from i 
claiming a decree It was for the petitioner to satisfy 
the Court that be bad no reason to believe that his wife 
was living within the 7 years and on the facts the bus 
band had produced evidence which entitled the Court to 


I enlori.e the payment of arrears of maintenance under an 
I agreement of separation the Judge gave a finding that the 
| wife had committed adultery and dimissed the claim 
enced proceedings against the 
summary jurisdiction alleging 
ntain The husband filed the 
Judgment m the previous case in proof of the wife’s 
adultery 

Held, the county Court Judge’s decision was conclu- 
sive proof thatthe wife had committed adultery and was 
binding on the Justices though it would not be conclu 
stve if the matter were litigated in the Probate Division 
Whittaker v Whittaker 

55TLE 1070— (1939) 3 All E E 833 (PD A) 
— * Gift of money sn contemplation of marriage by 
wife's father to husband and wife jointly — Dissolution 
of marriage — Rights of the spouses to the money 

The « tr‘‘ a.a - a c ««« -> 


had failed ab imtio Here tbe gift was to husband and 
wife jointly and each is entitled to half the amount 
KEENER t> KELNER 

(1939) 3 All EK 957 (P D A )= 
LE 1939 P 411=55 TLK 1058-1939 WN 323 


Husband's petition based on desertion— 
Discretion statement by petitioner admitting adultery — 
Answer by wife denying desertion and alleging adultery 
— Discretion statement by husband — If admissible in 
evidence 

The evidence given by the husband of his own adnl 
tery and the discretion statement put in evidence in 
■- * * the wife’s fram 

n a petition for 
jtion is against 
umber.t on the 
did not expect 
■ a show that be 

tiling to receive 
I 1939 P 221 = 
55TLE 339 


•Matrimonial Causes Act 1937, S 7 — Respondent 

alleged to have been pregnant at the time of marriage 
not by the petitioner — -Husband if precluded from 
giving evidence at to non access before marriage 

In a petition for decree of nullity alleging that the 
wife was pregnant at the lime of the marriage by » 
person other than the petitioner 
Held, the husband may give evidence that he was 
not the father of a child conceived before marriage 
Rule In Russel v Russel , (1924) A C 687 not appl cable 
Jackson v Jackson 

(1939) 1 All E.B 471 (P DA )= 
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108 L-J. (P.) 83-L.E. 1939 P. 172= 
160 L T. 365 = 65 T.L-E. 412=1939 W-N. 50 

■ Pent ion fevnde • ■ ‘ " 1 

petition on the fro*- • , 

period ef desertion d • • « i ‘ 

//eld, following Six • “ 

the effect of a petition 

Is to *B«pe-id the legal « . 

living together. So lo ■ ■ 

abeyance there can In . ■ • ■ 

r. WALTOX 108 2 'J 

■ Piter f (titi'e* 

draws! — Subsequent petition lor aitcrce on in t guiunu 
ef desertion — Effect of first petition on desertion. 

The petition for Judicial separation created an interreg. 


EASEMENTS. 

EASEMENTS - — Collateral tuff art— Corporation demo- 
Ushing semmt tenement in pursuance of tlearanee 


Collateral support — lugnl v/iuilouivr pmi/ip- 

tson to let down the tut face of adjoining mine without 
compensation for damage — If enforceable. 


— —Procedure — One justice not hearing the whole of I nwJ 0 { sa ^ right. 

the erosi-examination of an tin ' ■ * • * 1 • - — i- — « 

Subsequent reading cter the eviden 

One of the two jasti'-ei who he », 

from Court for the rest of the first . . . 

middle of the cross examination of ■ ■ • , 

main allegation of adultery on >r ■ . 

decision turned Three other lesj pt - 

gave evidence that day. By consent that part of the P‘I ht of way— Proof of user wnnearnagts 

. , » . • *i - — -r — « -» t drawn be horsei—ff extendi right to use of the way 

„ • • 1 1 chutes. 

. . >f a user over the required 


interrupted , 

On the facts the association Was acting as agents ol I 1 1 

the London County Council in looking after the patient ■ —S upport to adjoining premises — Removal 
■ ' “ •• * Clearanee order 

• t cannot use a 

• i 1 ■ ' to demolish his 

. ' ' , which he could 

■' ' ■ snpport to which 

(fhout providing 

. ' B 610(Ch 1) ) = 

-160 L.T. 648“ 
1 1339 WJf. 202. 

- ' eence granted by 

• ■ ■ ■ 'er in the well by 

■ ■ • ■ nance— Necessity 
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ELECTION 

Per Luxmoore L / — De facto p o' 1 session of an ease- ! 
ment is not sufficient to fout d a claim for disturbance 
(1938) 4 All E R 592 Affir Paine & Co Ltd v 
sr neots Gas & Coke Co 

(1939) 3 All E K 812(0 A)® 
55TLJS 1062-1939 W.N 329 
ELECTION — Commencement of action bated on ton 
tract — Waiver of tort — Subsequent action on same facts 
based on tort against tht> d f> irty — If barred 
In November, 1931 certain debtors sent to the plaintiff 
company an order cheque for £ 1,900 E, the Secretary 
of the plaintiff company without authority •* A 
in the name of the plaintiff company in 
F G Company MFG paid the che 
bankers the defendants who col'ected tl 
was a simple case of conversion by E and 
the matter stood there not only M F G 
defendants would be habl“ in conversion f 
of the cheque On May 13 1935 plair 
writ against M F G for the £l 900 as money lent or 
as money had and received to the plaintiff s use MFG 
went into liquidation and a proof by the plaintiff for 


cheque , 

Held the election to institute the proceedings against 
MFG for money had and received waiving the tort 
prevents the plaintiff from reviving the claim 111 tort so 
as to pursue the remedy in tort against tl e defendai t 
bank 
LTD 


EVIDENCE ACT (1938) S 1 
The appellant purchased from H the liquidator of the 
respondent company one of the farms by an agreement 
dated 3rd February, 1927 An advertise ent by the 
firm of land agents of which also ^ nas a member 
appeared in the East African Standard published on 
29th January 1927 which stated * Maize and wheat 
proved on property The appellant claimed that he 
relied upon the assurance of H and on the statement in 
the advertisement that the land was proved for wheat 
and that he found the land had not been proved for 
wheat and was useless for wheat growing and that he 


pondent company was produced and accepted in evi 
dence by the 'upreme Court of Kenya and upheld by 
the Court of Appeal On appeal to the Privy Council 
plainly inadmissible either in 
in cross examination It is no 
statements may be used against 
but evi dence of statements on 
other occasions by the witness in confirmation of his 
testimony cannot be given GiLLIE v POSHO LTD 

(1939) 2 A11.E E 196 (PC) 
EVIDENCE ACT (1938) S 1- Evidence— Statement 
made on oatk to a police officer by a person since dead — 


ELECTION OF ALDERMAN Local Goicrnmcnt 
Act, 1933 S 22 (2 ) — Alderman also Mayor — If entitled 


of voting and not words of exclusmn and it he has ano 
ther capacity entitling him to vote under the Act he is 
left the right to vote in that other capacity BURDON v 



I evidence at. the police court inquiry about the accident 
and the justice’s clerk made notes of the evidence but it 
| was not signed by the deceased w itness When those 
statements were tendered in evidence 

Held both the statements on oath to a police officer 
and the depo' non in the police court were admissible in 
evidence BULLOCK v BORRETT 

(1939)1 All E.E 605 (KB D) 

66 TLB 403 1939 WN 49 

• Ss 1 and 1 (6 ) — statutory declaration by person 

imisstbih/y 

was sought to adduce in evidence a statutory 
made by a partner who was beyond the seas 
king steps to examine and cross examire 
r by letters of request) and while there was 
tner able to depose was not tendered on the 
his testimony is hot to be relied upon 
declaration cannot be adduced in evidence 
irt should have the primary evidence of a 
n be seen and upon whose demeanour the 
form an op mon and who can be cross 
Infields ltd v Rosen 

(1939) 1 All EE 121 (Ch D )— 
Ch 163—55 T L R 377=1939 WJT SO 
(3 ) — Statement by defendant to police 
after accident — Admissibility as evidence 
iamages for msunet in the accident 
dant who was driving a motor car, i rn media 
accident causing injuries to the plaintiff, 
itement to the police In an action for 
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EXECUTORS, 
admissible by reason of the provisions of sub*S. (3) of 
that section which provides "Nothing m this section 
shall render admissible as evidence any statement made 
by a person in’erfeted at a time when proceedings were 
pending or anticipated involving a dispute as to any fact 


i\ 

rx .:. 1 

The prosecution has to prove that the accused was 
knowingly in pos*e«S'on of something which is an ex- 
plosive substance within S 9 of the Act and further 
that the possession was in circumstances giving n«e to a 
reasonable snspicc'i that that possession was not for a 
lawful object. When so much is proved it rests on the 
accused to show if he can that he had the substance in 
his possession for a lawful object. It is not necessary 
for the projection to give evidenreofor prove know- 
ledge by the accused of the cxp'osive nature of the sub 
tUnca R, DACEl . 

(1939) 2 All. LB. 641 (C C A ) = 
160 XT. 652 = 65 T L-E 670 = 1939 W.N 166 
FOREIGN JUDOMENT AGAINST WHICH 
APPEAL IS FENDING — Elfeit on affiliation to set 
andi bankruptcy notice based on it— Foreign Judgment 
(Reafroeat Enforcement) Act, 1933 

An appeal was preferred again't a rc.eivirg order 
ba«edona non compliance with a bankruptcy notice 
which was ba jd on a foreign judgment registered under 
the Foreign Judgments (Kecipjtval rnforrementl Art 
1933. It was contended that 
foreign judgment was invalid u ■ 

Foielgn Judgments Act as an ap 1 

in the Foreign Couit and the successful litigant could 
not enforce it by execution The judgment was register 
ed on I4tb July, 1938 and the appeal in the French 
Court was entered on 14th February, 1939. A sum- 
mons by the debtor was pending in the King’s Bench 
Division for an extension of lime to have the registra 
lion set aside 

Held, at the date of the registration, there va« an 
enforceable judgment and the summons for extension of 



TRAUD— Question of— If can_ be referred to the 
Officii - 


GAME— Leg* liny Or otherwise— Question — Whether for 
judge or jury. 

It is the duty of the Judge and not a jury to decide 
whether or not a game is unlawful R :. SALISBURY 
(1939) 1 AH E R. 250 (C.Cr.A.). 
GARNISHEE ORDER — If o Hath es to amounts rt 
ved by gamtshee a/Ur service of order. 

The garnishee, a Bank had an order served 0. 
them in the usual way under County Court Rules 
O 27, U, 1 attaching any debt owing by the bank on 
the date of service to the judgment debtor, On receipt 


GUARANTEE. _ x -/ , a , , 

of the order, the bank opened a new account for the 
particular customer in which the new credits, due to 
payments in, appeared. 

Held , A garnishee order attaches no debts which do 
notexistat the moment the order is made and served 


(1939; 2 AUER 10(CA.)» 

108 L 3. (K3 ) 266 = X R. (1939) 1 K.B. 585 = 
160 L.T. 261=65 TX E. 489=1939 W.N 85 
GIFTS— Donatio mortis causa— Delnery of Bank 
deposit book with other chattels — Effect. 

Daring her last illness the deceased on one occasion 
a<feed the donee to replace her black bag in her own 
ward robe saying "If X should die, then you are to get 
everything in this bag— the jewellery and also what is in 
the envelope" (the envelope contained a deposit book of 
the Midland Bank with £ 933 8 0 to her credit) On a 
second occasion the deceased had the bag brought out 
and said “Put this bag m your wardrobe so that I can 
keep my eye on it, should I die, I wish you to have the 
bag and everything that is in it." 

Held, on a second occasion, the handing of the bag 
with the direction to place it in the donees wardrobe was 
a sufficient delivery and the bag with all the articles 
except the pass book passed under a valid donatio mort- 
is causa. As to the pass book and the £ 833-8 0 

- Il(J 

)k. 


LB 1939 Cb 922=161 LI 166=55 TLB 9S9«= 
1939 WN. 303. 

-Gift of money to husbard and wife jointly-Father 

of wife in contemplation of marriage — Dissolution of 
marriage— Rights of the spouses to the money See 
Divorce— Gift of monfy in contemplation of 
MARRIAGE LB (1939) p 411 «= 

(1939) AUER 957. 
GUARANTEE — Accept, met of bill' of exchange 6j 
• — ‘ 1 — ’ ,r ~ . - . ’ ' discharges 

once post 
e from the 
as the bills 
d to the re 
which on 
1 ’ i. Meek 

>(KBD.) 

Contu.mng guarantee applicable to “ the balance 

that is now or may at any time hereafter be owing” 

Limitation — Commencement. 

Where a guarantee is to apply to the balance which at 
any time thereafter is owing, the question of limitation 
could only arise m regard to the time w hich had elapsed 
since the balance guaranteed and sued for bad been con, 
stituted, and the number of years which have expired 
since any individual debit was incurred is immaterial 
Wright i N Z. Farmers’ Cq op. 

(1939) 2 All E.R 701(PC) = 
XR 1939 AC 439 = 55TiR.673 = 
1939 W.N. 162. 
•J oint sureties — Claim for contribution — Counter . 
Claim for damages available to principal— -If a defence 
against (him for eonlntuiien. 
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HIGHWAYS, 

B & Co supplied a Fordson tractor to the M F I 
who hired it to Mitchell & Co The nla ntiff »nH 


who sued purely on the hire purchase agreement A 
defence was put in by the present defendant in which 10 
effect he set up a counter-claim for breach of warranty 
etc , but the present plaintiff submitted to a judgmen 
and paid the money The present suit was for contri- 
bution to which the defence set up was that there was a 
CQuatet-daua or across claim which. was available to 
the principal 


bringing in the principal whose claim it really was 
Wilson v Mitchell 

(1939) 2 All B E 869 (KBD) = 
IE (1939) 2KB 869-65TLB 849= 
1939 W N 203 

HIGHWAYS — Exltnt of right— Ad/oinmg land— 
Presumption regarding — Rebuttal — Trespass on 
ad/oinmg land by highway authority— liability for 
trespass j 


INCOME-TAX 

HIGHWAYS ACT (1835), S 72 — Lorry catching 
x ~' 1 *' anting damage to highway— If 

under S 'll of the Act 
er was not guilty of any wilful 
" joiuii oi oi anything tending to form part of 
the causation of the fire his conviction for an offence 
under S 72 of the Highways Act, 1835 must be quashed 
Tunnicliffe v Pickup 

(1939) 3 A11BE 297(KBD) 
HUSBAND AND WIFE See also DIVORCE 
" —Second marriage of woman in her maiden name 
(ssJitA inn 7i s published »n that name) nfitn first husband 
not heard of for more than 7 years — Presumption of 
death of first husband — Effect on validity of suck 
marriage 

A woman who*e previous husband had not been heard 
of for more than 7 years having married a second 
husband started proceedings against him for adultery, 
desertion and failure to maintain her The second 
marriage took place in her maiden name and the banns 
were published in that name 
Held , (I) Law presumes a person who has not been 
heard of for over 7 years to be dead Once it is shown 
that the wife has not heard of her husband for 7 years 
that presumption arises though it is rebuttable The 
person relying on such presumption most prove reason 

' ,w “ * “ *• -T ' Lr *• ent of inten 

banns publi 


to pass and repass, the whole portion is deemed to have 
been dedicated to the public When, however, a portion 
of the whole is a ditch which prtma faen ■ is not adapted | 
for the exercise by the p 
repa's, the presumption 
part oflhe highway 1 

be rebutted but the onu , 

the ditch is part of the highway 

Held, that the presumption had not been rebutted in | 
tbo particular case and that the hlghv 
entering upon the adjoining land and lay 
out the owner's permission had rffnde 
liable for an action for trespass 

BEDFORDSHIRE COUNTY COUNCIL ^ , 

Nuisance— Polls put upon highway— Obstruction j 

to normal use of h.ghway-Suit for mfunction- 
Maintatnabihty—T «/ as to ttuuance _ t ^ t [ 


which for years she had been commonly known and that 
there was no intention to conceal her identity ChiP- 
CHASE v CHIPCHASE 


As it is right to allow evidence of non access in 
cases where the parties a»e living apart under a deed 
r *“ 11 *■* * J_ nt such evidence 

■ en the form of a 

■ I 743 (PDA)= 

I . • 67TLE 673 = 

161 IT 230 

INCOME TAX — Amounts paid to secure the benefit of 
a compromise— 1 f a permissible deduction v 

The claim was to deduct from taxable profits (l) 
y 7 snr» a k„ »>,. . j * - ~ 


which obstructs in the smallest degree the exercise by | - 


Held that an action could be maintained 
the posts to be a nuisance and for an 

Attorney-General v Wilcox 

(1938) I , 1 •• 


-Companies— Dividend paid to a share holder by 
e. i ' > pdd as 

he com - 

■■ - - ■ - pose of 

i ■ 1 .i The 

■ ■■ f which 

■ • . • ■ other 
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INCOME TAX. 

With the l«t instalment of the annuity of £ 9300 the 
company redeemed some of the debentures held by 


holding the 98 shares. In pursuance of a resolution by 
that company the same day the cheque was re-endorsed 
to the company which issued it. 

Held, the condition as to repayment as a loan of the 


Land Revenue commissioners r. marbob. Ltd 
(1933)3 AWE R.309(K B.D ) 
LB (1939) 2 K.B. 87 

— •Company — Shares issued to employees at par 

remunerat.on for sera tees— Premium which the shares 
would A ate brought to tie company if 
If deduct tie against profit. 

A company, by *peciat resolution in* • 
capital by the creation of certain redeei 
shares, and 400,000 new ordinary sh 
and 10.000 of such «bares were reserve! 
employees of the company at such times aiiu upon mui 
terms and conditions, as the directors should determine. 
6 000 of tho«e shares were allotted to the employees at 
par as remuneration for servicei rendered If the 
shares had been issued to the public a premium of 
£\ 18 9 per share would have been obtained by the 
company. 

Held, reversing (1938) 4 Atl E R 689, 
which would have been earned is deductiblr 
taxable profits of the company LOWRY 1 
DATED AFRICAN SELECTION TRUST, LTD. 

(1939) 1 All EB 353 fOA) = 
108 hJ (K.B ) 374 = 160 L T 220=55 TLR 413. 

— Dividend s on preference ikarei in an Indian 

Company holding tharei 1 n two Bntiek Companies 
■whose profits had suffered British Income tax ■ — If could 
again be sub) ected to British Income-tax 

The respondent is the holder of 525 preference shares 
of Ks 1000 each in a company registered in Calcutta 
which it the holder of ordinary shares in two companies 
registered in England The whole of the profits of the 
two British Companies weie asse'sed to British Income- 
tax. The Indian Company received the dividend after 
deduction of British Income tax The Indian Company 
also received other income which had not saffereddeduc 


due* ion for Income tax 

amount of the dividend 

cent, of the dividend ha 

Income tax could not a„ ^ 

• preference 

. has suffered 

1 question of 

■ ofits out of 

r unjust or 

contrary to the statute in exacting tax for the first time 
from him and respondents claim for abatement fails. 
Barnes ». Hely Hutchinson 

(1939) 3 AUER. 803 (ILL) =161 L.T. 181 
Y. D. 1939—77 


INCOME-TAX. 

Finance Act , 1922,^,5, 2 ^—Income of company 
r„ 1. • — Person with an 

■ ■ W. 

on to take shares, fa 
capital of the com- 
pany wunin the meaning ot hmance Act, 1922 (1939 
1 All. E.R. 148, affirmed.) S 21 (7) and as' such a 
mem' * ■ . 

SION • 


' bound properly to 
which child 11 enti- 


was 

sums 

and 

| Held, taat it cannot De said that the child is entitled 


See (1939) 4 All E.R 186.). 
Finance Act (1922), S. 21 (6 ) — Subsidiary of 
foreign rompany—If ‘ 'subsidiary company" within 
S. 21 (6 ) — Direction as to undistributed income’' of such 
company 


• Finance Act, 1926, Ss. 32 and hi-— Amalgamated 
company — If entitled to deductions in respect of losses 
and near and tear to machinery to which the companies 
which were amalgamated were entitled 

Two companies Wand B were amalgamated into a 
new company in 1930 Companies A and B continually 
made losses in respect of which they were unable to 
obtain relief under Income Tax Act, 1918, S 34. The 

n t -Vo. -_-v.. to pvc t0 the 

ichmery wh-ch it was 
arried forward by the 
by the amalgamated 


the plain con 
ice Act, 1926. 
trade set up 

or commenced at the date of its acquisition The 
company is another legal persona and cannot claim the 
right to deduction n respect of losses and w ear and tear 
of the old companies. United Si eel Companies 

LTD V CULLINGTOV. ’ 

(1939)1 All EB 45UOA )=10SLJ (KB.)SSS- 
LB (1939)1 KB 644=160 LT, 215*. 
55 TLB 417 = 1939 W.N.C2 

Finance Act (1931) 3 7 — All Schedules ft, 20 

Dividend reeer.ed from company “without deduction of 
tax"— If to be “grossed up for purposes of sur tax" 
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INCOME TAX. 

The appellant was the holder of 
shares of £l, all issued and fully paid 
company In March, 1934, a dividend 
was paid In his return of total in< 
purposes the appellant included the sum of £21,00(1 (bis 
dividend) The Assessing Commissioners added £7 000 
as representing income-tax in respect of this dividend 


chooses to pay its dividends without deduction ‘ * 
the dividend is gross even though it is paid out 
profits and there is no scope for “grossing up' 
already gross (1938) 2 K.B 109 ~ (1938) 1 All. I 
Reversed Cull v Inland Revenue C ■ 
SIONERS (1939) 3 All E R 761 (HL)= 

161 L T. 173=55 T 1. R. 1049 
F inance Ad , (1936), S. 21 (l) 

Disposition in favour of children by 


INCOME-TAX* 


r. 21 — Mortgagee acting as solicitor for mortgagor in a 
sale — Retention of money out of salt proceeds for interest 
due to him — If solicitor agent of mortgagor bound to 
'*~ 1 '' * • j, meaning of All 

"upon the payment 
. . ..the person by or 

made shall deduct 
, u amount of the tax 


Held, the appellant receiv ed the purchase money as 
solicitor lor the mortgagor and in appropriating it to his 
r- — • — rtS the per c on through 

the mortgagee The 
tax thereout and to 


assessment on one part 
i farm lands BOMFORD 
5 All E R 259 (K ED), 

1 ■ Mew partnership exercising option to treat trade 
of old partnership as dsscontmued~-Ioss in old trade if 


Held, this was not a bona fide commercia 
and was a disposition or an arrangement ir 
of a disposition within the meaning of S 2 
though the settlements are made through 
tion of 




Held, a proportion of — ^ should be 
apportioned to A shareholders and the balance to B 
shareholders. INLAND REVENUE COMMISSIONERS 


■ t when the 

■ r ershsp of it 

eapttal or 

■ 1) that new 

' Company 
, ein should 
a brick company the 
and (3) that on re 
e of the freight) the 
way Company, held, 
" ich resale need not be 

■ Respondents’ profits 

■ EJ3 220 (K B D )=* 

■ r .69 = 65T.LE. 828. 

• ■ r of contract in ordi‘ 

nary course of bustness~If profits of business 

The appellant company, received a payment of £ 4500 
for terminating a contract which was made in the ordi- 
nary courseof business 
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INCOME TAX. * ] INSURANCE. 

Held, the pa} merit must have been in reaped of the | lease to deliver up the whole demised premises with all 

liable to incoi ■ 

ROAD ■ . 1 ■ ■ " 


— - — Sums ■ ... 

defcttitiytn * 

snsMuUcn in ■ ■ ' 

Proceedings— ■ . 1 1 

1918, S. 27 — ■ 

merely exper, ■ ' 

husband for surtax . , " "C. 40, Sob. E — Consideration reeeizedt for 

On a ease stated by the ** ! 1 -tor-1 f assessable 

turns paid (in puriusnce of . i/vi _ . — . 

proceeding) by a husband 

ency in wife's ircome for • 

institution, do rot fall with 

S. 27 and are merely expenditure ot the P a > er ^ lnL ^ llt j | and looked at from the company’s point of view the 


JittywMu *AJ»Aw. I ji ■ • 

for— If sues nei against estate of deceased persons. 

The claim for penalties under Income tax Act, 1918, 


Prendekgast v Camepon. 

(1939) 1 All ER 223 (CJV) = ie0LT.210. 

— - —Rtsponsthhty for the loss tf guest's 
duty to take reasonable care of his 



law an inn*keeper is responsible to his 
ieir goods are lost or stolen while on 
the liability exists apart from any 


succeeded to the wholesale business 
A retail boot and shoe business was 
respondent compiny who a1«o owned I 
capital of two subsid 
panles w ho«e u bole 
tary liquidation of t 
business was ass'gne 
goods manufactured 

public from respondent company’s sb~“* 
Held, The wholesale bu'iness of 
pames cea'ed and the respondent cor 
ceed to the wholesale business undi 
Act. 1918 Laycock v Freem • 
Wills. i°8 

L B (1939) 2 KB 1 (C -A 
22 T C. 28 


nary caie wiulm a pr 
carried on by the entitled to 

the whole of the jewels etc by theft 
r hmhi •ran 


uuem person would take and so the 
i recover damages for loss of her 
Shacklock V Ethorpe Ltd. 

T> T?, 170 ITT T S r CC m T O iac 
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INSURANCE v. i 

CO.. LTD (19S9) 1 A1LE.R 95 (C A ) = 

55 T.L R. 35=1939 W. N. 26. 

' ■ —Goods field on commission by bailee— Insurance 

by bailee— Lost by fire— Extent of insurance — Respec- 
tive rights of wool grower and wool broker m the insu- 
rance money. 


INSURANCE 

a lawful contract voyage w as seized by Spanish insur- 
gents. Plaintiffs claimed against insurers as on a total 
constructive loss 

Held, the captain of a neutral ship or the owner of a 
neutral ship or the owner of a ship lielongmg to a 
country at war, is not guilty of wilful misconduct if 


"Damages i 


rm that insurer shall have 
of all proceedings against 


44 Cots Cas 146=108 Ii.J.(K B.) 313— 
T.R (1939) 1 KB. 718=160 L T. 402= 
65 T.L R. 104=1939 W.N. 104 


Marine insurance— War risk policy anticipated 

freight— If insurable interest— Seiture of vessel by 
Spanish insurgents while on lawful voyage — Construe 
five total loss— If owner or master of 


Admissibility, 

The respondent an insurance company was sued under 
the giKirartee i\ hich it gave to the appellant at the 
request of the charterer to pay any contribution in 
general average, salvage or special charges due in res- 
pect of the cargo and to admit a loss of freight in 

* - ' ■ 11 ~ - -‘■‘beheld to be 

The appel 
■ers at certain 
• n the contract 

• ... .. a usual and 
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t.K./uu icieiKU. kLaKUun jjiiihliMs lIu v. \ , . . , 

BLACK Sea and Baltic General INSURANCE Co \a At IxXaforagn GoBtrnmoa tlatmtd to te tn pouts. 
LTD. THE INDIAN C ITT. ' \siott or entitled to possession— Validity. 

(1939) 3 All EE 414 (H L )= I The Republican Government of Spain requisitioned 
55 T.L.B. 929 = 161 L.T. 79 =L B ■ i ‘ » 

INSURANCE Or GOODS AO - ■ 

BISKS"’ — Inability to rtccter tktns 

dressing ctcing to bankruptcy of the ■ ■ 

If' fortuitous or accidental loss or" 
h Ho insurance. j 

Flaintifls had insured their goods (skins) against all ! 
and every fiiV, whatsoever, bon ever arising Popper, 


ment entered a conditional appearance. On 28th 

j .... , „ March, 1938, Genera! Franco issued a decree requisi- 

firm of^IUrlmemplojed b, pUmt.fi; lo to | 


but the vessel 
!th April, lh» 
notarial decla- 



not cover the intentional demolition and the plaintitt can- 1 
not recover David Allen & Sons Bill posiing 
Ltd. v drvsdale i 

(1939) 4 AU E E 113 (K B D ) 
INSURANCE P0LIC7 — Construction — Conditions j 
that "insured shall gtic alt such proofs and information j 
at may be reasonably required" and "no claim under 
policy payable unless the conditions are complied with ” — | 
Refusal to give information required— If debars the 
claim — Citing the information during cross examina- 
tion — If sufficient . 

A term in an insurance policy in effect required the 
assured making any claim to furnish all such proofs and 
information as may be reasonably requ'rtd by tbe 


Government of the Republic of Spain v S. S. 
••AKANTZAZU MENDI "LE < 1939) A C. 256 (H L.)= 
108 L.J.(P) 55=160 L.T 813= 
55 T LE 454 = 1939 W .N. 69. 
JURISDICTION — Declining /uritdietion — If case 
heard ana deter mined — Mandamus 

On an application for approval of alterations to 
licensed premises the justices declined jurisdiction in so 
Far as tie bulk of tbe alterations was to premises not 
already licensed On appeal. 

Held, the justices had jurisdiction provided the pre- 
mises when altered will still be in the ambit of 
the licence The justices cannot be said to have heard 
and determined the ca«e when ihey declined jun«dic- 
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landlord and tenant. 

108 L J. (KB) 655=1. R (1939) 2 KB 515 = 
160 LT. 554=65 T LE 640-1939 W N 169 
LANDLORD AND TENANT — Removal of gas fire 
m a room in pre ’ 1 * "* 

pipe — Escape of 
of landlord one 
Plaintiff and 
fendants' tenant 

premises removeu aiuug mi i iui.ii luiniiuu. < ^ un 

from the grate lea 

was turned off at 

husband slept m 

been removed, wh< 


contract to exercise any care and skill with regard to the 
gas fire by the defendants was proved DaVIS v FOOTS 

(1939) 4 AU EE i ■ 

■ • •C ovenant by lettfe to spend £500 per i 
repairs or pay difference between £500 at 
expenses of repair— Failure to pay —Right of 
Lessees covenanted to spend £500 per a 


LIBEL AND SLANDER. 

— - Offer to take lease — Acceptance suited to lease 
to be drawn up by lessor’s solicitor ■ — Enforceability 
A letter was sent in reply to an offer to take on lease 


I the end of the Denod from the superior landlord, 
The plaintiffs sought 

Bromley, (1931) 2 Ch 
. ited there w as nothing 

ther party w as entitled to enforce as a binding 
II c Berrv Ltd v Brighton and 

BUILDING SOCIETV 

(1939) 3 All EE 217 (Ch D ) 

—Relief against forfeiture— Grant to mart 

' relief granted — Right 
easts and expenses 
lied for relief against 
le lessor himself had 
even in the Court of 


Distress for rents and distress for rates — Priorities— 
Distress for rates tf "execution " 


161 L T 218 = 55 TLB 1016-1939 \vN old i 


LEASE— One assignee of part of a lease forced under 1 
stress of liability to distress to pay the rent payable by 
the assignee of another portion — Right to recoupment 
The defendant an assignee of a portion of leasehold , 
1 1 * » u„ _t * ,,,. gnjji to him I 


Ju ii v.l»o» i a sx. i> ru4-J.oj.jj x e.uj 
65T.LR 1089 

’""* T, L AND SLANDER— Plea of justification— 
for particulars when made Set PRACTICE — 
(1939) 2 All E R 605(0 A) 
Statement complained of true about existing 

e *' *■ c * Ct 

has in his mind a 
where what he 
the principle laid 

down in Hutton &• Co v Jones (1910) AC 20 is 
le It does not matter what the writer of a 
ins or Intends to mean. His meaning is to be 
dfrom the expressions which he uses and which 
into permanent form on paper or some such 
Newstead v London Express News- 
Ltd (1939) 3 All EE 263(KBD) = 
a« 8LJ (KB)618=LR (1939) 2KB 317*= 
161 L*T 236-55 TLR 679 = 1939 WN 184 
[Affirmed by Court of Appeal 

See (1939) 4 All EJt 319 (CA ). 
-Liability of a company to be sued or prosecuted 


• amtiffs then 

claimed to be reimbursed the defendant's share of the 
rent so paid 

Held though the plaintiffs were not liable to be J 
for the rent due by the defendant the plaintiffs 
entitled to sue defendants for reirabursen ent of 
defendant’s portion of the rent paid under sire* 
liability to distress WlIITHAM v BULLOCK 

LB (1939) 2KB 81=108 L J. (K B ) 444= | 
160 LT 377 = 65 TLR 617=1939 W.N ?50 


- -S lander— Saying * youare a convicted perton " — 

Bans on which words actionable— Proof of special 
damages— If necessary 

1 -l a. — , i. j.t„ -j Jn t had said 

■ • n ' I will not 

• • . • the miscon 

duct alleged is of so serious a character that the law 
visits it with punishment and Is therefore so likely to 
cause other people to shun the person defamed and to 
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LIBEL AND SLANDER. 

exclude him from society that damage is presumed and 
Rot that the plaintiff is pat in jeopardy. The words I 
were capable of being con'trned as imputing a crime for 
which the plaintiff has been or contd have been sent 
to prison. Gray r. JONES 

(1939) 1 AU E R. 798 (K-B.D ) = 
160 L T. 361=55 T Lit. 437. 

S lander — Statement to plaintiff eter heard by 
co-employ ees—If fntileged. 

The whole essence of liability for libel or slander is 
the publication of the defamatory statement to some 
third person, not the use of language of a defamatory 
kind to a person complaining of it. The 
occa'ion must arise because the publication of ■ 
meot in question is made to a person to 
speaker has a duty or interest to receive it. ■ 


MASTER AND SERVANT. 

Held , that there was no such implied term and it 
ought not to be implied in a contract nnless, upon the 


Common employment- — Applicability of doctrine 

to Bus conductor injured by tram mened by his master 
—Test, 

In a claim by the plaintiff — a bus conductor employed 
by the London Passenger Transport Board for injuries 
due to a collision caused by the negligence of a tram 


LICENSE — Motor vehicle — General trade 
Use of vehicle for purposes not authorised b; 

Offence. See MOTOR VEHICLE— GENERAL TRADE 
LICENCE. (1939) 1 AU E R 143 (K B D ) 

LIMITATION — Continuing guarantee — Commence 
went of limitation See Guarantee 

(1939) 2 AU EE 701(PC) = 
L E (1939) A C 439. 
MARINE INSURANCE — Freight insurance— Con 
strucute total lets— Liability for loss of freight caused 
by lost of tune in reputing ship. 

The vessel was chartered on 23rd September, 1936, to 
proceed to Venezuela, etc , and load cargo for ports in 
United Kingdom. On 18th October, 1936. the vessel 
left for Rotterdam for the purposes of repairs before 
starting in ballast on the voyage to Venezuela While 


— - Contract — Restraint of trade — Covenant restrict- 
\ mg servant setting up rival business within a radius of 
I 5 miles — Validity 

! The plaintiffs are proprietors of a number of butchers 
| shops one of which at 62, Mills Road, was managed 
1 solely by the defendant from I9l9 till October 1938. 

I When, after 9 or 10 years of service the defendant 
I bought a shop some 8 doors away in which heestablished 
1 hu wife in a millinery business, the plaintiffs to p-otect 
I themselves against the possibility of defendant starting 
• a rival busme's entered into a contract with the defen- 
dant. It contained a stipulation that in the event of the 
termination of the contract of service from any cause 
the defendant will neither enter into or carry on or in 


for 


• ay. 
too 


the 

.R. 


Con<tructive total loss of the ship by a peril insured 
against and that the insurance was against the happening 
of that event. ROBERTSON v NOMIKOS, LTD 

(1939)2 A!1 EE.723CHL)= 
108 LJ. (K.B ) 433=L.B. (1939) A C. 371 = 
160 L T 512—65 T.L.E. 779=1939 W.N 192 
MASTER AND SERVANT 
See alto (1) TORTS 

(2 ) Workmen's compensation. 

Admission to staff endowment and pennon 

scheme— Right to permanent employment — If to be tm 
plied 

The plaintiff whose services vrith'the defendant com- 
pany was terminated with 3 months' notice claimed that 
by coming into the endowment and 
the company he became a member o 
staff and an implied stipulation to tha 
nferred in the contract of service. 


■ CK 

(1939) 2 All KJt 8b (0 A.) 

Employee of a sub-contractor— 1 f entitled to claim 

' damages against head contractor for injunct due to 
breach of statutory duly owed to'his immediate employee. 
The employee of a sub contractor of the defen- 
dant a building contractor had erected a scaffold- 
ing which broke under the plaintiffs height in the 
I course of his work In an action for damages for 
injuries by the plaintiff against the head contractors 


piojertothe workmen he employs and the plaintiff 
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master and servant 

Liability of master for accident to servant caused [ 

by another servant— Oefetue of 'common employment'' \ 
—Ism t/s 

The respondents were the owners of a number of 
motor coaches and omnibuses used for private hire and 
public transport A and / were driven, employed by 
them and on a certain day three coaches were hired foi 
one party, and two single coaches for two others by the j 
same firm of transport agents AH three parlies were 
bound for the same destination After discnarcme the 
parties the coaches were returning 
was driving one of the coaches 
got down and / who was driving 
pulling out to get in front of the first coach and pacing 
close to it inflicted the injuries on Jt who died of jt In 


with him 

the name of the employment there 
work justifying the conclusion that 
contract of employment was subjec 
implied term that be assumed the ns! 


MINING 

— — — Standard of duty of employer to employee — 
Actor dressed tn dangerous material— Fire— Liability 


inueis 101 me camera to lane a wioi sne nouceu ner iuoi 
was on fire which instantly enveloped her consuming the 
whole of the ‘ scrim ’ she was wearing She suffered 
r 1 'ie summing up to the jury 
that the obligation of the 
owed to an invitee On 

I appeal oy me piatnun, 

Held the obligation of the defendant as a matter of 
*» 1 n-oo fh,t nf ». » r to provide proper equipment 

y supplied equipment which 
would impose upon them, as 
duty to take whatever steps 
to ensure that that danger 

I should be minimised as far as possible There must be 
a new trial In a case where the jury send In a com 
e put on record 

• ■ CTJOhS, LTD 

1 —1939 W N 86 

MAXIMS- Eqolenti non fit Injuria" See Tort— 
NEGLIGENCE (1939) 1 All EE 59 IE3 )= 

L -K (1939) 1KB 509. 


' Servant setting up competing buttress after 
termination of service — Knowledge a qutred in service 
—If and how far can be used— Publication of false 
Moods about plaint, /f s ~L, ability 


MINING — Artt fetal water course constructed in a 
mine — Escape of water into lower mine — Liability for 
damage— Principles 

Per Luxmoore, /—If an artificial channel has 
been constructed in a mine ihe maker of such 
artificial channel is not liable for all time for damage 
to another mine, if water «hould at any time escape 
down the artificial water course into the neigh- 
bouring mine, b, reason of tbe acts of the owner of 


source < 
service 
goods s 
notan 
copyrij 
plaintil 
r COO 


wages 

under Rational HealU Insurance during subnets— If | mine and if the precaution 


afterwards abandon 

I no wrong 
ringing water 
ontrol of the 
■ mines takes 

• ■ • through the 

to have any 
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MONEY LENDERS ACT (1927;, S. 6 — Clause in 
[Mar an tit incur 1 ng refJ) mcnt cf advance net set cut in 
mem era ndun — Effect — Merc reference to guarantee — / 1 
mlfetent. 

Plaintiffs, registered money-lenders advanced £ 50 to 
the defendant on the terms of repayment by certain 
monthly instalments, the repayment being seemed by a 
bill of sale and a euarantee executed bv guarantors. 


amount of the loan and interest on the unpaid part 
thereof. 

ffetJ, the mere reference to the fact that it was a 
term of the contract that a guarantee 
without any reference to the presence 
the guarantee is insufficient to satisfy 
the Money-lenders Act. 1927. The contract was there 
fore unenforceable Central Am • 

COUNT CORPORATION, LTD. V. MAI 
(1933)3 All. E E. 695 (C-A.)~ , 


' S 6 — Money lender— Money lent ‘ ' 

feivellery defeated — Contract unenfort 
non-compliance tilth S. Is of Money-lendt 
were right ts return of jruellcrytmthou 
Plaint. ffs borrowed from defendants 
tered money lenders, on the security of 
which ‘he deported with them The coi 
nty were unenforceable owing to non i 
provisions of S 6, Money lenders Act anc , 
ed a return of the jewellery. 

Held, the defendants are not entitled to keep the 
jewellery and er force payment A distinction must be 
drawn between a contract -*•-«■ -- r -» - 

(1907) 1 Ch. 302] and a cast 
contract 11 untn force »ble. C 
108 LJ (KB) 276=" 


MONEY LENDING— Agreement to finance hire pur- 
chase transactions — If ‘'money lending" transaction. See 
Sale of goods— Vendors Lien 

LR (1039) ICh 631 
MORTGAGE — Contract of sale iy mortgagee in 
pursuance of htt powers under mortgage — Rescinding 
from contract and re sal • at a lower puce to new pur 
chaser — Mortgagee if accountable for purchase money 
under first sale. 

There is no legal or equitable principle upon which 
can rest the proposition that a mortgagee who has con- 
tracted to 'ell in exercise of his power of sale, and who 
(the land not having become vested in the purcha-er) 
rescinds the contract, is accountable to the mortgagor 
for purchase money which he has never received 
W right v N. Z Farmers' C o op 

(1939) 2 All. E E 701 (P 0.)= 
L E. (1939) A 0.439 = 66 TLE 673= 
1939 WJJ 162 


NUISANCE. 

whole money to become payable on any default. On 
6th November, 1931, a mortgage embodying the agree- 
ment was executed in favour of the appellants. On 
25th February, 1937, the respondents 1'sued a writ 
claiming to be entitled to redeem the mortgaged property 
on the usual notice notwithstanding 'the provision for 


Held, reversing the decision of Luxmore, J., in 
(1938) Ch. 741 The proportion that a postponement 

* 1 - - 1 - -> — ' — *- only permissi- 

foonded. Even 
■ nothing unrea- 
period for forty 



1 MOTOR INSURANCE — Misrepresentation and 
non disclosure— Effect on polity 

A person who had a number of convicuons for dan- 
’ ' L ■ ' care and mis stated 

. 'illy 19} finding his 

ttmg a car m«uted as 
ho bad no interest in 
hat the policy having 
been obtained by mis statement and concealment it may 
be avoided and brings them under no liability to tndem 
nify under the policy The contentions were upheld 
Guardian assurance *• Sutherland 

(1939) 2 All ER 246(KBD)= 
65 T L K 576«=19S9 WJ7. 122 
MOTOR VEHICLE — General trade licence— Use for 
purpose other than authorised by licence. 

Where a person holding a general trade licence for a 
motor vehicle, used it for towing a trailer carrying a 
motor boat for everhauhng the shaft, etc,, at the premises 
of the licensee. 

Held , the use for conveying the boat was not “any 
purpose" connected with the business as a manufacturer, 
or repairer or dealer in mechanically propelled vehicles 
under the licence and it was an offence Dark v. 
Western Motor & Carriage Co. (Bristol), Ltd. 

(1939)1 A11ER 1431KB.D). 
NEGLIGENCE See TORT— NEGLIGENCE 
NUISANCE — Created ly trespasser — Liability of 


j nty by another, mere lailure 


period of forty years by half yearly instalments, the 1 
Y. D. 1939 — ;8 ^ 


lis pari, 01 even iciusal 
involve bun in liability 
lability on the ground 
ach of seme duty of 
7 ran son. (l93S) 3 

f DE.NFIELD *■. ST. 

• ■ Missions. 

(1939) 1 A11E R. 725 (CJk.) 
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JNUISANCJE j 

' Lessee for term assigning the ttrr 

tng without re assignment— Absence of 
Cause of action for nuisance — Effect on 
Defendant became the tenant of a fiat 
a term of 10 years In February, 1935, ne assigned the 
•term to S , who later left the premises and could not be 
taxed Defendant re-entered the premises but no re 
assignment was executed by .? The landlords the 
plaintiff had installed an i H P electric motor m the 
flat for heating and circulating water Defendant com 
plained of the noise and some alteration was 
made In an action for rent reserved the defendant 
counter-claimed damages for nuisance 

Held, on the facts there was annoyance for 3 weeks 
and £ 21 will be the damages recoverable But the 
defendant because of the assignment to J had no legal 
interest in the land alleged to be affected by the nuisance 
he has no cause of action and th* counter-claim must 
fail METROPOLITAN PROPERTIES v JONES 

(1939) 2 All EE 202 (K.B D J 
OFFICIAL REFEREE — Reference of question of 
fraud— Propriety See PRACTICE— QUESTION OF I 

FRAUD (1939) 1 All E R 164 (OA)=> I 

It R (1939) 1SB 697 j 
PATENTS AND DESIGNS ACT (1907 1938), j 
S 35 —Action for Infringement of patents — Striking I 
out defence and counter elatm for default in discovery — 
If certificate of validity of patent under S 35 can be l_ 
granted —A SC O 53 A R 20 — Proceeding to trial 
—Meaning • 

Til an action for infringement of patent the defence I 
and counter claim for revocation of the patent were j 
" A *■ nlure of the de 


| PRACTICE 

"'■***■ -* " n Germany 

See CON 

i(KBD) 

PKAUiTGE — Action against estate of deceased for 
damages for injuries tn motor accident— Grant of 
Utters of administration to Official Solicitor for is 
fending action only 

The only estate left by the deceased was a policy of 
insurance against third party risks Two persons who 
w ere Injured in a motor tar accident along with the 
deceased wished to commence an action against the 
estate of the deceased for damages under the Law 
Reform (Miscellaneous Provisions) Act, 1934 S 1 (1) 
There was no body to represent the estate On an ap 
plication for grant of administration of the estate to the 
official Solicitor 

Held , a grant limited to the defending of the proposed 
action against the estate should be granted In the 
goods u/KNIGHT (1939) 3 All EB 928 (PDA) — 
55 TLB 992=1939 W N 307 
-Action by plaintiff for personal t nr lines— 
Defendants each alleging that the injuries were 
caused ty negligence of the other— Order for security for 
costs against plaintiff — Propriety 

In an action for personal mjuties the two defendants 
each alleged that the injuries were caused by the negli- 
gence of the other The plaintiffs were in all haman 
— *■ v St one or 

nd if the 
probable 
nt of the 
and not 
summons 


delivery of an 
plaintiff asked 
its and Designs 


I 


uiii as mere is only a statement ot claim containing I 
allegations which are not disputed (because the defence . 
and counter claim were struck out) the certificate under 
S 35 cannot be given and the case had not proceeded 1 
to trial under R S C , O 53 A, R 20 and the costs 
of the issues raised by the particulars of breaches are in | 
the d » - * ’ "• *' " 

v Tl i ■ 


POWERS — Atsignm nt by son of an expectancy under 
powers under marriage settlement of patents— Assign 
ment voluntary and not for value — If enforceable in 

^ By a voluntary settlement of 8th May, 1929 A J T 
assigne 1 to the plaintiff bank all his interest to which he 
may thereafter become entitled under a special power of 
appointment under the marriage settlement of the 


— - Action commenced in the name of it firm 
— Objection th it firm not registered and so not entitled 
to sue — Application by the person who entered into eon 
tract to amend the plaint and to be substitutei as the 
plaintiff — When to be alio oed 

An action was commenced by L in the name of a firm 
of five persons, in the honest belief that he was entitled 
to sue in the firm name Defendants in the course of 
the proceedings discoiered that the firm was not regis- 
tered and not. entitled to sue Lthew tow>btby a vam 
mons to be substituted as sole plaintiff and the defen 
dants took out a summons to strike out the statement of 
claim 


mistake was plaintiffs the costs of the action up to date 
and of the summons must be paid by him NOBLE 
Lowndes and Partners v iiadfields ltd 

161LT 138~LR (1933)lCh 5S9“ 
108 L J (Ch ) 161 


——ddmmiit ration of Justice— Dial of Chsirmsn 
of th' i utlicet— Effect 

Ev*ry litigant in a B iti>h C >art o' Jar i « shea d b* 
satisfi-i that h- Uhivngan ibnlit-l/ ifljmlal tnat 
and lh*re shoal! In no saip-ioi o’ air un la- in er 
fer-n - So wh*re on the frts ap H un*r m jht rea 
son ably h»v« form'd the impression that a jatti e coali 
no' giv. the case an unb a»»*J h*a ing th* case should 
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be dealt with by another tribunal of which the particular 
justice is not a member COTTLE r. COTTLE. 

(1939) 2 All E E. 635 (pj 3A.)= 
1939 WJJ. 205. 

Allowing oew«paper reports of ca-es to be cited 

—Criticised. LE (1939) 2 K.B, 53. 

•Appeal— Expiry cf Um (or appealing — Prtncs - 
fin on tvkuk extension granted — /?. S C., O. S9, Er. 12 
and 16. 

Where leave to appeal was sought notwithstanding 
the lapse of time which pat the appellant technically oat 
-of Court. 

Held, the Coart does not grant leave unless there is 
something which in the opinion of the Coart entitled 
the person who applies for extension of time to be re- 
lieved against. Lack of means, ignorance as to a mere 
technicality or a genuine misunderstanding either of the 
attitude of the other side or perhaps of some difficult, 
intricate questions of law on the part of a would-be 


PRACTICE. 

Charging order in favour cf judgment creditors 

■ — Enforceability tf to be by foreclosure or tale 

In a summons for an order for foreclosure pursuant to 
a charging order on certain shares. 

Held, following Attwood v. Gibbons, (1027) unreported 
and D’Auiergone v. Cooper, (1SS9) W.N 256 that the 
remedy was sale and not foreclosure. Da PONTE *>. 
Schubert and another 

(1939) 3 All E E. 495 (Ch D ) = 
L B. (1939) 1 Cb 958=1933 WN.283. 
- Costs — Payment of money by defendant into 

Court — Plaintiff asking for leal e to take out money in 
satisfaction of claim at the time of hearing — Proper 
order as to costs — Discretion of Court — Appealability — 
XS.C.O 22, R. 3 

Plaintiffs claimed damages for injuries sustained by 
reason of the negligent driving by defendant of a motor 
car. Defendant paid into Court a certain amount, but 
denying liability When the case wa> taker up for 

ler 

ter 


daily. Finding*'. Finding 

(1939) 2 All E E 173 (P.D A ) 
— Appeal not filed in time r-img to mistake of legal 
a diner — Discretion of Court to extend time — R S C 
O' 58 and 15 and O 64. R 7. 

The discretion to extend time for filing appeal, is a 
perfectly free one The Court is not concerned with the 
merits of the ca«e or probability of 'access or other- 
wise. Where the reason, for the failure to instit ate his 


payment out 'hould not have been made without pro- 
viding for costs incurred by defendant after the date of 
■ payment into Court GRIGGS i> PeTTS 

f 1939) 4 All EE 33 (C A.)- 
Discovery— Inert mi nah ng Interrogatories— Pri- 
vilege tn anstoenng — Company tf entitled to 

The plaintiff in a suit for libel and slander against .the 
defendant company and one L sought to interrogate 
both defendants in order to obtain admissions («) that 

., _ u 1—4 i-i ■ — M) that they were 

ting on his behalf 
ipany’’ spoke and 
ilaintiff company 
and subsequently 
The deferdants 
that the answers 


55T.LE 1023 

. —Arbitration — Remission by Court for fresh 
evidence See ARBITRATION 

(1939) 3 AI1EE W8(EBD) =55 T t E 

-Bankruptcy — Petition by creditor — Debit. 

dent in Pans — Service of petition in a seated enie 
delivery to his brother — Sufficiency ( Bankruptcy l 
|56, 158 ) — Dismissal of petition for insufficient 
—If proper 

Service of a petition was effected by delivery in a 
sealed envelope a copy of the petition to the brother of 
the debtor and the same was returned to the petitioner’s 


service. On the facts 01 tne case me ueuior lias uecu 
fortunate enough to escape on a matter of gx 


irtj or a witness 
criminate him is 

I not conclusive and the Court may have a dutv. not- 
| with-tanding the assertion of a claim of privilege to 
I compel him to answer, (11) The Couri will msi-t upon an 


but extends to any ca-e in which it i- not n vie to 
I appear to the Court that there is reasonable ground to 
apprehend danger to the witness from his being com 
I pelled to answer On the farts it is impo‘~ibk to say 
that Vs objection is mala fide and the ac-wer to the 
■ ■ ■ ■ im A limited 

la tie claim of 
and it coaid 
• n Tie defen 


' ‘ ■ * 211. 
— . Disco: cry— Interrogatories— Asking defendant 
to admit that their lorry d riser made certain s*:‘ement* 
at inquest— If to be all axed. 





I 


1239 


THE YEARLY DIGEST, 1939 


12 


PRACTICE 

In an action for dam ages for the death of a motor 
cyclist, the defendant was asked to admit that thetr 
lorry driver made certain statements at the invest 

Htld the only result of the answe- «- *>•» - 

gator? would be not an adm i>*um by 
to the way in which their driver was d 
mission by jbe defendant that on a p« 
tbeirservant not being an agent to matte an admission, | 
made a particular siatemert So the interrogatories < 
should not be allowed Shan v I/anson (J939; 1 All I 
E R 333 Di S t Burr v Ware Rural Pistrict 
Council (j 9 39 ) 2 AH e e 688 (C a) 

Discovery P rt vt l ege—jf widow entitled to 

claim in respect of communications during marriage by 
husband 

Plaintiff sought to administer to the defendant certain ' 
interrogatories designed to obtain admissions to the 


’PRACTICE 

the defendant the following interrogatory ‘Did yi 
at the inquest (in answer to questions or otherwis 
make any and if so which, of the statements contain 


— -■ Judgment against tie two defendants — Enter 

as each defendant liable for half /ud gment— I f can 


) ■ [gave (or service of s V mm on s on defendants ou 

J tide jurisdiction — IVhen proper- — RS C , O 11 R X (g 


that contained in S 3 of the tv^enre Act of JB53 
which in terms relates only to husbands and wives and 
vou « j »- *«. i to Widowers 

r-idow i" not 


UMizR v Guinness Mahon & co 

(1939) 4 All E E 16 (CU D 
- -L ibel action— Misdirection to the fury — No sit 
stantial wrong or miscarriage — New Irtal—Apphec 
a t /, nt p c r n -to e a 


Divorce petition— 

nish (irttculars at to datt 
pendent can be dismissed 
O 25, R 4 

Tu, ~ J 

uesiion as to whethe 

misdirection may b 
I examination of the Summing up 
sng or miscarriage was occasioned 
be ordered R S C O 39, R < 
was appheab’e POLIAKOFF v NEWS CHRONICLE 

Ltd (1339) 1 All E B 390 (0 A 


do 

str 

Cl «, i i ifjiuus uriiSnl 1 

(1939)2 All ER 603 (C A) 



ts hiom — j ay mini vus 

A sum of 15000 and costs was paid into Court by an 
executor in 1891 to provide a fund to indemnify the ! 
executor against possible liabilities in respect of two i 
In a petition in j 
persons interest J 

sitia, mat me (jioieuton or indemnity for liability in 
respect of the leases v.a» no longer necessary as such ' 
liability bad become barred bj Imitation At Le^ IS, 

Jennings v Iiemsley 

(1939) 3 AU E E 269 (Ch D )- , 
, no t t "«- * * r- 


form an order for particulars must be made id a genera 
form Mark* v w ilson Boyd 

f.1939) 2 All EE 605(0 A > 
160 L T 520*65 TJ..B 699*1029 W.N 182 
- - Money paid into Court — Acceptance by plain iff— 
Effect — Subsequent change in low by decision of htghe 
tribunal — Effect— Plan tiff wishing to resile from at 
tepianct — Prosed i< re 

The plaintiff the father of a little boy aged 19 month 
who was killed by a motor lorry belonging to the Men 
dant, claimed damages The defendant paid £ 50 Intc 
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has been substituted a debt payable uy insuimem* 01 1 umln g records of commissions earned by the Bank on 
10 / a month and as the original judgment is gone tie sales of securities This was resisted by the Bank as to 
. — , .. nn if MORSE V. MUIR. I . .. ,, — ... 


tendered to the plainUtU souuioi 


On the affidavit —Propriety 


the plaintiffs' 


Co , Limited v. hucks 


(1939) 3 All E R 257 (C.A ) 


■ ■ Plead mgs — Ameudm 
sng amendment m frees se t, 

In cases where leave to a 


The claim was tor damages from defendants for (ran- 

the summons I dulently obtaining a Urge sum of money in connection 
company 

. , to be referred to an Official 

■ 1 1 AAR 

139)1 AHE.B 164(C.A.)= 
=LK (1939) 1K3 697= 
161 L.T. 105 

Recourse to snormand notes in earlier suit not 

included in formal judgment — Propriety in deciding 
question of res tuds ata See RES JUDICATA 
H LB (1939; 2 KJ3. 428 

Right of third party to hate judgment by default 

•ide See INSURANCE — MOTOR INSUkANCE. 

107 E J. (KJJ.) 609 = 
L R (1939) 1 E B 279 (C A )=159 L T. 104= 
54 TX.R. 834 = 1938 WJi. 229. 

Rules of the Supreme Court— O 14 1 and 

O 27. R 15 — Order for summary tudgment under R 
SCO 14 — Posture of defendants setsestor to file affi- 
davit or to app'as at hearing of summons to oppose it— 
s ,t aside under O 21, 

it was made under R. 
n hcitor by an accident 
appear at the hear* 
t defendants. *’ 


s asked for, it is of | 
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tions between parties to settle the matter was not fruit- 
ful and finally defendant applied ‘ - 1* " **■ * ~ 

for filing an appeal. The apphcati 
an appeal on it w as also dismiss 
application was made under O 2' 
the original judgment on the groi 
signed in default of appearance to the judgment sum- 
mons 

Held, there was no such default under R. SC O 14 
as is contemplated by R S C. O 27, R 15 and the matter 
is not one in which the discretion of the Court should be 


I tiated before the arbitrator and the respective costs 
tie* io each other in the proceedings 
The solicitor's lien cannot defeat a 
opposite party is seeking to obtain 
Welch v. Royal Exchange 
(1939) 3 All E R. 305 (K BE ). 

Setting aside judgment by default-inherent 

jurisdiction of Court— If to be invoked where there is an 
alternative remedy— Appellate Court-Power to order 
amendment — Extent. 

The Dlaintiff a director, bv the writ claimed rrmijne 


The Russian Bank (one of the plair 
stantial balance on London with the ‘ 
defendant on Jfith January, 191$, s 


v e defendants might be at liberty to 

the decision of Crossman, J ), the- 
to exercise its inherent lurisdiction 


1 nan in tne nrst instanrr ixm ror»pr«iv framrri i 


ttanment— Effect —Costs, 

In a libel action tried with a jury 1 farthing damages 
was awarded in respect of each of 2 defamatory matters 
The defendants made a payment into Court of x 50 
generally with a denial of liability 
Held , in view of the express terms of R S C , O. 22, 


claim therein perry v Sr. Helens LAND AND 
Construction Co . ltd 

(1039)3 All EE 113(0 Jk) =<1939 WN 228. 

Stare decisis — Decision of 1844 that a local 

custom was unreasonable— If can be oier ruled. 

Where a decision that a custom was unreasonable 


betore the trial, care should ue until mat a teai puim i 

of law is being raised and there should be a clear J c - *** * ‘ ' junsdie 

tlon of what the point of law raised Is, and it is ■ the agree- 

those circumstances that the Court can properl 

with the matter and that the procedure under R * - ■ - >und on a 

. >«-■-* ■ other option, en _ 

’ a . . ■ ■ ■ ■ * Ivage company tor 

• ’ .... -la provision for 

■■ ■ . ;■■■#.*•. - Pursuant to the 

■ ■■•..■. ■ . . >. ted In England and 

i • . . ... unty through their 

; ii; ■ , •, • • ■ . -iced proceedings In 

i , t . . .... . . .. . ie agreement was 

off. “ ‘ 1 obtained by duress and therefore Invalid. They then 

When an arbitrator states bis award in the form of a I applied to the Admiralty Court and asked that the 
special ca«« and that ca«e Is brought to this Court It is I arbitration proceedings should be postponed Indefinitely 
the working out of the same proceeding which was 1m | pending the decision of the action In Turkey 
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«<>ainst the insurance compa. , 


and E gave evidence that the car had been sold ' 
before the accident to B and the insurance company 


be struck out 

Per Greer, L.J —The claim against the insurance 
company ought not to be entertained as there was rot 


’ ■ J ---‘ — » *- *• —celt by purporting to 

• is his own the daty - 

such contract and 
. secret profit which 
ransactions between 
Uiuui.ll «..u ,UU f... ..f . .IER V CAMPBELL- 

STOART (1939) 3 All E R 235 (Ch D.) = 

LB (1939)1 Ch 766=161 L.T. 30 = 
65TLE 736=1938 W.ff 241. 

" —Agent's right to commission— Qualification for 
earning 

The defendant* promised to pay commission if plain- 
tiff found a tenant Plaintiff telephoned to A about the 
premises and IV who was in A's room at the time over- 
heard it and ultimately took the premises A deliberately 
the premises. In a 


deal with declarations of liability on questions of law 


I entiueu 10 uiiuuiisaioli uik.i. ..... w.l contract COLES 
! * Enoch. ( 1939) 3 All E R. 327 (C A ) = 

1939 W.N 252. 


PRINCIPAL AND AGENT— Agent < 


ed 


certain house, a leasehold having 


•leea/mg true 


—Aft ointment of role agent — Sale through another 
agent — Sole agent's right to damages for loss of oppor- 
tunity of earning his commission 

A sole agent for the sale of property who is prevented 
from earning his commission by reason of the sale 
through another agent (whose agency had terminated by 
the appointment of the *o!e agent) is entitled to damages 
for the lo'S of the opportunity of earning the commis- 
sion. Hampton £. sons Ltd v George. 

(3939) 3 All EE 627(K.BD). 

Commission agent — Principal preventing agent 

rut /ust excuse — Liability to 


for the principal breaking off 
it introduced by the agent and 
ame price was to avoid the 
the olamtiff in addition the 


1938, a contract was entered into between the defendant 
and his brother in Jaw by which the defendant purported 
- •- - •' * ww.ln.law for £4 500 


(1939 1 3 All- EJB 533 (K B D )•» 
161 L T. 86=1939 W N. 287. 
- • Contract to pay commission on completion of tale 
-fntrodu-tion ef purchaser — Sale never taking place— 
•gent prevented from earning commission— If entitled 
• him damages. 
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PRINCIPAL AND AGENT. PUB. AUTHORITY PROTECTION ACT (1833) 

It was proved that the directors of the defendant retainer for th-ta and any contractual position in wh—a 
companies authorised their s-Uator to negotiate for the he stood was one which co~no»ed a doty towards his 
sale of tb- properties The solicitor contracted to pay dients II and P Tb-it could be no ratification by the 
on completion of sale a procuration fee o' f 10000 to Company The exceptions m IV Alt iter or D-nogkui , 
plaintiff and E, who were subsequently instrumental v Ste~enion [(1932) A C. 552J to the rul' tha'a nan ts 
in bringing about the introduction of a prospective obhged to be careful only to tbo«» to whom h- owes a 
purchaser Owing to dcs-en £ :ons the directors preferred duty by coutra-t are confin'd to n«gbg*ace wh. Ji resul-s 
to sell their shares along with those of another share- in danger to life, limb or health and the plaintiffs bare 
holder having a controlling interes*. to ano.her company, no cause of action against th- defendant. OLD Gate 
and so the sale never took place. The plaintiff claimed ESTATES, LTD v TO”LIS AND HARDING AVD RCS- 
damages equivalent to the commission he would have SELL. (1933) 3 AILB.E 203 (K BJJ )= 

earned on the breach of an alleged implied covenant to 151 j, •p 227. 

do nothing to prevent hi* earmrg the commission 

Held So long as there was a ju*t can.e or execs' for PEOBATE — Liit of bequetts fount tn tht tome ec~*' 
not going on with the negotiation* then the companies at tht mil — If tan be t neorp orated totfh tht rr-// and 
were entitl'd to *ay “We will not goon, and by so admits ei to prolate 

doing would not make themselves Iiabl' in damages to A will was signed by the testator and attest'd bv wi- 
the plaintiff or to ** " 1 * -'*—*—* 1 •* « *»■»#■*• *i » i •*« 

BORNE). LTD. ’ ! ■ ■ ' ■ ■ 


- Estate agent— 

by — Mortgage on fo • 

agent for negligence- Vuhx o) 

In a suit by plaintiff agans* the defendant for dama 


| excludes the Iis s It is only 
I that the will has any diSDontn 


by incorporating th» I.'"s 
ve effect. 


doty Where, by reason of the lack of knowledg- and 
experience, he made a over valuation of the property 
whereby, the plaintiff suffered loss the plaintiff is 
entitled to recover th» loss which b- has sustained owing 
■ • > * * — 1 * ' • • nd 


LE (1933) ZKB 271=160 IT 533- 
55 T LB 739=1933 WN 201 

Fraud committed vnthin agent t ostensible 

authority— Liability of principal for damag’i 

The defendant was a solicitor practising in London 
with a branch ofice at Slough managed by a clerk who 
with the help of some forged title deeds induced the 
plaintiff to advance a loan on a fictitious mart cape In 


U9d3) d A1LE .K. ilH UUJA \ 

PB0MI8S0RY NOTE — Letter confirming und under- 
taking to pay a sun of money — If a ’prom rrory not'" 
for purp ■•let of stamping 

Letters given by the defendant were in th' Wowing 
form Referenc' A/C 3, T R./W LI S London 
W C J W “ confirm herewith that we und'rtak' to pay 
the sum of £ ..to you or into your banking account oa 
(date) in respect of the above reference 

Held, the letters did not require 'Tamping as p-omiS 
sory rotes and required to be stamped as agreement 
with a 6 d stamp The pluntiff was allow'd to pay the 
appropriate penalty and recover under the agr-emen** 
W 1RTH v W EIGAL LEYCOVE AND Co LTD 

(1939) 3 A1LE-R- 712 (KALD ) 


LB (1333) 2KB 2.‘ 
65TL.B 61 



—Valuer of property mltrUi ■ ■ ■ 

Company — If eg/s gen e in making 

for dama get to Company subsejuenhy tor men 

F was InJtru-ted by H and P purporting to act in 
advance for a company to be formed and was told that 
he would be paid by who'ver did pay him at In i than 
the scale fee and that they weold find him the figures, 
as to income, etc Ha estimate as to the capital value of 
the property was about £14 000 higher than that which 
It would have been If he had the true figures and not the 
erroneous ones provided by It and P C ' ■ ' 

the error and defiut by the Chairman of ■ 


other way In whi h the work complained of ccold be 
done It is in fact negiig-nce to carry oat work which 
results tn damage unless it can be shown that that way 
! and that way only was the way In which it coo’d be rev 
formed PrOylnder Millers LTD. r RotTtl avjn 
tov County council 

(1939) S All E.E P«2 (C!lD) 



the board Instituted the present action ag. . .*.,*■ * 

log negl g»nee and claiming the value of ti • r i- - « ■ • * ■» 

Held, in to far as Hi duty was the ■■ ' ■ J " ■ . ; ; ,* ■ » a 

retainer which he had received from H and P, it was a ( operation on an infant plainti ! the a-t 
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PUBLIC HEALTH ACT (1875), B. 26. 

medical officers of a County hospital, brought si* months 

after the al eged negligence, 

Held, the medical officers were performing a public 
doty (and rot independent contractors) an ■ 
the protection of the Tublic Authorities P 
and the d.im it barred. NELSON t>. COOh ' 

(1933) 4 All EE J '• 
PUBLIC HEALTH ACT (1875). S. 26- 
Srwert laid by Corporation— When can be rt mined under 
Ike section — ffttesu If for judicial txerctse of Ike 
fearers under S. 26 — Procedure. 

The pU'ntifh had constructed a wall across a private 
**retr belonging to them and defendants under powers 
under public Health Act, 1875. S. 26 demolished the 
wal's as being Injaiious to the sewers laid by the defen- 
dants under the surface. 

Held, the powers under S. 26 should be judicially 
exerofeJ and the plainlid ought to have been given an 
opportunity to show cau«e why the wal's beng in no 
way Iijjnous to the sewers beneath them could not be 
removed under that section. URBAN HOUSING Co , 
Ltd f. the Mayor aidekman and Citizens op 
the Cjtv or Oxford 

(1039) 3 All E It. 839 (Ch D ) 
afftreedio (1939)4 AUER 211 (C A). 

— (1936). 8 68 —Order to execute works ot repair 

er restoration— Specification of worii if ess/ntial for 
validity of order. 

Under the,Public Health A r t 1936, S 58 of the owner 
of certain structures was ordered by the justices for the 
County Borough to execute such works of repair or 
restoration or if be so ele.-ted to demolish the structure 
and remove the rubbish a* may be necessary for remedy- 
ing the cause 0/ the complaint. The order was confirm- 


E 3 JUDICATA. 

not liable to a person injured in respect of non feasance 
has no application to a company carrying on its busi- 
ness for profit and the defendant is liable for non fea- 


by a passenger that first defendant alone negligent — 
Earlier decision in action for damages to the car that 
second defend mt negligent — Claim of first defendant 
against second in third party proceedings for indem- 
nity — If barred by res judicata. 

Plaintiff a passenger in first defendant's car sued both 
the first defendant and the second defendant whose 
servant drove the taxi which colluded with first defen- 
dant’s car. There was judgment against first defendant 
only and second defendant was found not negl gent. In 
third party proceedings by the first against the seiond 
defendant for indemnity, it was contended that in a 
prior action for damages to the car the second defen- 
dant was found ‘ negligent" and that decision operated 
as res luduata 

Held, there was no bar of res judicata as the 
damages in the two actions werediberent and the second 
defendant was not liable to indemnify as the finding in 
the present action was that he was not negligent. 
JOHNSON V. CARTLEtlGE AND MATHEWS(MATHEWS 
third PART^J. (1939) 3 AU EE 6fi4 (K B D.). 

Plaintiff found guilty of negh genes in action by 

in fathtr — If estopped from attributing the negligence 
to defendant for the same accident. 

There was a collision between a motor car belonging 
to the plaintiff's father driven by the plaintiff and a 


EAILW AT COMPANY — Duty to maintain rood on 

bridge and approach thereto— Liability for accident due 
to negligence or default— Public Authorities Protection 1 
Act ( 1893) (r. 61). S. \—If railway company a public 
authority. J 

The defendant Railway Company obtame 
t»ry powers to make the line, which they 
h> derive profits for shareholders. As one 
upon which they obtained their franchise 
imposed upon them the duty of erecting and maintaining 
>'• J». r j -v. The nlaintiff whosus I 


in issue is not the same and the decision was not between 
the same partie« TOWNSEND v BISHOP 

(1939) 1 All. E R 805 (K B D )= 
160 LT 296=65 TIE. 433 
— Third party proceeding by defendant against 


Propriety 

In an earlier action in the county court by owners of 


Y. D. 1935—79 
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EOAD TRArriC AOT (.1930), S 11 


.1 


SALE OF GOODS. 


uuuei me i aiai acciuci u Act on uenait of bimse.’l 
and budaugtheras partial dependants of the deceased 
Held, m deciding a question of ret tudtcalo the 
court is entitled to have recourse to information which is 


(1939) 1 AU E P. 273 (OA) = 
108 LJ (KB) 563«LR (1939) 2 K ]B 426 = 
160 LT 234=55 T L R 389=1939 WN 55 
EOAD TRAFFIC ACT (1930) (C 43), S 11(1)— 

Motor van speed sit excess of maximum — If dangerous 
driving— Actual or potential danger — Test 

A 50 cwt motor van carrying 30 cwt of furniture 


pondent, a mill owner deriving water power from the 
river. In a claim by the respondent 

Held , whether the stream be natural or artificial the 
appellants are liable The alteration cannot be descnb 
iatercourse As 
o discharge the 
statutory object 
■ g the highway 

been achieved 
■ nal flow of the 

the appellants 

Decision’ of F dr well, J (1939) 3 All E R 882 
Affirm Provender milierc v Southampton 
county Council (10SJ) 4 All E E 167 (0 A ) 
SALE OF GOODS — Appropriation to contract — With 
drawal of valid tender — Subsequent invalid tender — 
Effect 

There was a contract da led 3rd August, 1938, for 
cent more or less of 
the sellers of sh ppmg 
less It provided for 
■ 000 quarters and that 

' ■ considered a separate 

| contract Un 2/tti Aueust IVj 8 the sellers wrote to 
the buyers ‘About 15 444 quarters corn have been 


LJt (1939) 2KB 04 = 16OLT 398= I 
65 TXB 598 = 193 

{1934V - licence for drsung car- 

competence— Appeal unltr Road T raffle 

6(6 ) — Scope of ' 

The Jurisdiction of * 

Road Traffic Act (1934 
inquiry as to whether or 




{under statutory powers) of a eu'vert over a river to 
provide outlet for flood water— liability for interfer- 
ence with and damage to right of milt owner denting 
vnUr power from rtver — Onus— Right of ft tartan 
owners to protect them ' • * J «•- r ' ■ 

The appellants, a cr 

jwvtfi In altering a > 


7ih September was invalid as it was nut a tender of 
the contract quantity as declared by the notice of 
appropriation and the provision in the contract that 
each 1 000 units were to be considered a separate con 



. SELECT ENGLISH GASES. 


BALE OP GOODS, 
wete entitled to send the second Invoice s J * v ‘‘’ 
buyers were not entitled to reject it. 1 ■ 

Appeal reversed the decision and restored - . 
the appeal committee Re. BAILEY, SON 
Smyth & co. (1939) 3 All E E. ' . • 

44 Com. Cas 267=55 

■ -Breach of warranty— Fraudulent snisrepresenta- 
l lon statblary duty -Food and Drugs (Adulteration) 

Ad, 192S (f. 31 ) S. 2 — Brtaeh of— Remedy tf restricted 
to tkc penalty. , , 

Certain milk consumed by the plaintiffs (purchaser 


SALE OF GOODS ACT, S. 4. 

Pad payment of purchase price and contract to 


included. 

Where there is a contract for the sale of goods, and 
a part payment for the goods is made, but no goods are 
delivered or tendered by reason of the default of ihe 
buyer the seller's only remedy is to recover damages for 


M P«t„, Vo ll, 

Assuming there was an offence under S 2 of the Act. 
that has only penal consequences and did not give new 
rights of acti. n for breach of doty jmposed by it 


56. 

C l F. contract — Bills of lading— Form in 

accordance with euitom of particular trade— Validity 

^Th^characteristics generally required by the common 

taw to exin In a bill of lading. 

tender, under a C I F contract, a 

because it is the general custom of 

a bill of lading shall possess those 

in any particular trade there is a 

lading should have 

or in substitution 1 

custom of raerchan ■ 

to be good tender ..u. .... , 

N. V. Arnold Otto Meyer v aune 

(1939) 3 AI1ER 168'KBD)= 
65 T LB 876 

■ • Condition “one-third on deck" —Mere than one- 


sbipped 
Held. 
Ltd. v 1 


Vendor's hen — If available in respect of ordi- 
nary commercial goods — Equitable lun — Estoppel — 
Effect — Agreement to finance hire purchase transactions 
— If “Money-lending" transactions— Companies Act 
(1929), S 266— Floating charge — Notes issued within 
six months under trust deed executed more than stx 
months before winding up— Validity of charge. 

A trust deed of 14lh July, 1937, by which Rawires, 
Ltd , was incorporated recited that the whole of the 
issued share capital of Rawires were owned by or on 
behalf of Warners, Ltd, and Rawires’ sole business 
consisied of purchase of radio sets, etc , from Warners 


hire purchase agreements as they became due, recovered 
possession of some chattels on default of the lerms of the 
hire purchase agreements and received the proceeds of 
sale of certain articles. Both Rawires and Warners 
went into voluntary liquidation by May, 1938 In an 
action to enforce the security it was contended that the 
transaction was a money lending transaction and was 
invalidated by the Money-lenders Acts 1900 to 1927, ; 


of the 

. ■ ■ mg trans- 

■ the trust 

* igh Issued 
liquidation were no: invah- 
Compames Act, 1929 Tbe 
■ vendor’s lien has never been 
ale of ordinary commercial 
ply, it has been waned by 
being entirely controlled by 
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salt: of goods act, s. 14 
Appellant was a builder and the respondents were 
manufacturers and suppliers of certain kitchen fitments , 
On 3 — 3 — *38 appellant’s brother and authorised agent 
orally ordered 5 kitchen fitments Respondent orally 
accepted the order The appellant recorded the order i 
and the price of goods in ins purchase day book On i 
J8—3— *38 the goods were taken by the respondent to ] 
appellant s premises and delivered to an employee of the 
appellant The good? remained in appellant’s premises 
till 12 — ? — *38 On 29 — 3—38 the appellant executed 
a deed of assignment for the benefit of his creditors 
On 12 — I — '38 respondents presented a petition for a 
receiving order The total indebtedness of the appellant 
to the respondent excluding the value of these 5 kitchen 
fit nents was under i 50 The question was whether 
there was an enforceable contract with regard to the 5 
kitchen fitments 

Held, there was an enforceable contra tand there can 
be a valid receiving order on the petition I • re 
A DEBTOR [No 3S of 193SJ 108 L J (Cb ) 188 = 

LB (1933) 1 Ch 225=160 LT 266 = 
65TLR 107 = 1933 WN 377 

■ - 3 14 (1 ) — Imphe i condition that goods shall be 

reasonably fit for tht particular purpose, expressly or 
impliedly made known to the siller — Applicability t 
abnormalities uni town to seller 

Plaintiff bought from defendants a tweed coat 
specially made for her Shortly alter she began to wear 
the coat she developed dermatitis and brought the action 


SETTLEMENT 
SALES TAX — Separate sales company formed If 
manufacturing company — Sales company tn fad a tents 
for sale for manufacturing company — Liability tl 
manufacturing company for tax on the price received if 
sales company 

The Special War Revenue Act (1915), S 86 (l) 
(Canada} provided as follows (J) There shall b* 
imposed levied and collected, a consumption or sales tai 
of six per cent on the sale price of all goods (o) Pro- 
duced or manufactured in Canada payable by Ibe pro- 
ducer or manufacturer at the time of the delivery of such 
goo Is to the purchaser thereof The appellant com 
pany had been formed for the purpose of buying nee in 
the raw state and manufacturing it into a finished pro- 
duct The appellant company sold (heir products to a 
sale* company who in turn sold to consumers or sold it 
in the marker The appellant company claimed that 
they were liable for tax for the price received from the 
sales company 

Held, on the fact', the sales company was formed 
by all the partners and directors of the appellant com 
pany and their interests were in the same proportion in 
1 both As a fact the sales company were merely agents 
for sale for the appellant company and the appellant 
company was liable to the tax on the footing that th* 
sales by the sales company were by the appellant com 
pany CANADA RICE MILLS, LTD v R 

(1939) 3 All E R 991 (P C ? 

SEA WALL — Repair by statutory authority — Ifegtt 
rr ue sn—fjimare to Plaintiffs land due to inundation 

endants negligence in the exer 


Griffiths v peter Conway ltd 

(1039) 1 All E R 685 (O A ) 


SALE Or XiAUD -Covenant i 
When enforceable 


i restraint of trade— 


WESTR1PP V 


no liability il damages arise* to a person U) me i teret 
failure to exerci«e that power But where such a body 
undertook and attempted to do that work under their 
powers and damage is Caused by their Incompetent exer 
else they are liable for damages for misfeasance as th^ 
r»l a n* Hi ir»w I ij> their detriment to rely upon 

•o do the work and themselves 


A catchment board which )S 
o landowners within Its area iS 
m either for a total neglect to 
xers or (if no more Is proved) 
a lack of efficiency or with too 
1939) 2 AUER 207 Affirm) 
olk river*; Catchment 
(1939) 4 AUER 174(0 A) 


Ven far's default— Loss of bsrgttn - 

right to damages 

A purchaser who has been deprived i 
the vendor'* default cannot have both 
of bargain and his conveyancing cc 


HL1' J-LtifiLLfl 1 ’ — Covenant for settlement of after 
acquired property — Renefuiants tf volunteers—' 
Trustees if can compel e feet fie performance or reeotvf 
damages 


. no right 
■ .nt The 
mpel per- 
* through 

• Settle 
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SETTLEMENT, 

108 LJ Ch 156 =L E. (1039) l(Ch)S29= 
160 L.T. 37 2=65 T.LR. 332=1939 TV N. 22. , 
■ —Power to I rntst in etoekt—lf ft vet power to in- 
vest in shares of a limited comp ary. 

A power to* invest »n stocks” in a settlement includes 
the power to invest in folly paid shares of a company. 
McEach arm's Settlement Trust, In re hobson ! 
r. Eacharn. (1939) 1 Ch. 858 

SHIPPING— /t.tion in rem for poisemon of ship — 
Skip put in charge of the marshal of the Admiralty — 
He fatal of access to ship to master appointed hy owner — j 
If interference with custody of ship— -Procedure 


appearance and claimed also to have requisitioned the 

remove 

day pi. ■ ■ 

ship ami ueienoant wiruurew me consent anu moved oy 
summons for the reinstatement of the maste r an d the 
plaintiS asked for removal of arrest on the ground of ' 
discontinuance of the action 

Held, in an aciion for possession, once the ship was 
put into the charge of the marshal of the Admiralty 


SHIPPING. • : 

exclude the charterer from using a particular method, he 
must say so rn express language. ANCKART1CS A/B 
Halidan v. Price & Pierce, Ltd 

(1939) 3 All.EE 672 (C A.). 

*■■■■ ’ Charter party — Liter (y to cancel "if tear breaks 

out tniohmg Japan " — Construction 

The fact that diplomatic relations had not been severed 
did not compel the arbitrator to find that no war bad 
broken out between China and Japan. The word “war" 
in the charter paity roust be construed having regard 
to the general tenor and purpose of the document, in 
what may be called a common sense way and not by 


161 LT. 25 = 55 T.L E. 503 


lows — In case Japan, Norway, China, U.S A., or any of 
the Gieat European powers should become engaged in 
war with any other of these countries owners and/or 
charterers have the option of cancelling the charterparty. 
The charier was for 18 months from time of delivery 
with an option to extend the period. The ship entered 


release from the Registry alter the master w as rein«tated 
THEABODI MENDI. 108 LJ (P ) 60 = 

L.R. 1939 P. 178 (OA ) - 55 T L K 451 = 
1939 WN. 81 

1 C harter party— Charterer to itow unJer mper- 

tn non of the captain— Liability for improper stowage 
— Club rule restraining amgnment of ehip owner’s 
insurer rights — Effect on charterer’s right to get trans 

O ' . 

Where a charter party provided that 'Charterers are 
to load stow end trim the cargr • 

the supervision of the captain” 
to interfere with the stowage fc 
proteeing tie ship from sometl 
fere with ihe seaworthiness 1 
stowage is thrown on the charterers : 

Held, further , Scott and Clauson, L. JJ (God- 
dard, L J , dissenting.) — The charterer cannot claim I 
against the shipowner (who is in a position to obtain 
Indemnity against the liability from his club) to transfer 
his rights to him as the Club Rules prohibited it. Re 
COURTEUNO AND CANADIAN TRANSPORT CO 

(1939) 2 All EP. 761 10 A) = 

44 Com CaB. 223 =160 L T 621 = 55 UR 756 

Charter party— Contract for “ Full and com 

plete cargo’’ — Timber Hawed in bundles ieavit g inters 
tiers — Custom of port la load in bundles — If shipowner 
entitled to "dead freight ”. 

The chatter stipulated for a "full and complete 
cargo”. Timber was shipped in bundles which left 
interstices which could have been filled up if shipped 
loose In a claim by the shipowners for "dead freight” 

Held affirming (1939) 1 All E.R. 322. When one 


arbitrators found that by the beginning of September, 
1937 China and Japan had berome engaged in war and 
remained so engaged throughout the period upto 2nd 
April. 1938 and that a reasonable time for the exerase 
of the option to cancel bad elapsed before 2nd April, 
1938, and therefore the charterers were not entitled to 
cancel the charter party 

Held, on appeal, what is reasonable time is a 
question of fact for the jury. Here the arbitrator has 
decided that a reasonable time had expired by 2nd 


AND DELSH1PS Co , LTD. 

(1939) 2 All E E. 108 CK B.D.)= 
160 LT 359 = 55 TLB, 620. 

■ Charter party — Unseavsorthy condition of >hsp 
—Lite earned by — Owners if entitled to general 

Where the dominant cause of the loss was the unsea. 
worthy condition of the ship and that unseaworthiness 
was due to a lack of care on the part of the owners 
and the master, the owners were not entitled to general 
average. SMITH HOGG A CO. P BLACK SEA. ETC. 
CO (1939) 2 All E E. 855 (C A )=* 

44 Com Cas 244=55 T.L E. 766. 

■ -Charter party for two conseeutne voyages— If two 
seterable or one mdiiir He — Des. 1 at ion in the frit vo- 
yage — Effect on contract. 

By a charter party dated December 30, 1937, the 
"Yolanda" was chartered and was to be in force for 

■«. „ T. -r; t * ■* <v- a . |n t jj e Jrst 

■ . .■ "tided by the 




R. (1939)2 


ia6o 
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SHIPPING. . | 

analogy of a charter for a single voyage but the ana 
log) of a contract for delivery of geode in irstal nents | 
There was rothing to indicate that the L " “ J J 
deviate in the second voyage and the c 
refu'e to imp'ement the contract wit) 
second voyage The Court of appe 
deci-ion 

Held , that the contract was an 
for two voyages and the deviation fn ■ 
relieved the charterers from implement 
with regard to the second voyage Re 
BETWEEN COMPAGME PRIMERA DE NaVIGAZINIA 
de Panama and Compania arrendataria de 
MONOPOLIO DE PETROLEOS S A THE YOLANDA 

(1939) 4 A11 ER 81 (C A) 

—Co! It turn— Breach of duty to take effective aetton 

earlier when the other ihtp continued on her wrong 
course— Liability for contributory negligence 
Held by the House of Lords the 
Diamond on the w rang course had " » 

which the Heratlger was bound to tak 
and breach of the duty cont lbuted to the collision 1 be | 
question depends on what a prudent seaman ought to do 
and cannot be treated as a question of law S S 
Her anger 7* S S diamond I 

108 L J (P) 12“ . *• ' - 

•Over delivery— U 

signee See TORT — CON • *-• »..« ui. a . 

CONSIGNEE (1939) All E R 70 (0 A )“ 

44 Com Cas 66 = LR 1939 P 121 •= I 
160 IT 451=65 TLR 252 = 1939 \ 

SOLICITOR AND CLIENT — Solicitor for 
admitting negligence without authority of eh 
under inifructioni from hit insurer — Duty to i 
consult when in doubt and keep informed — Brea 
Liability — Admission of negligence — If a uoet — 
Damages— Mature and measure of 

The respondent’s policy of n otor insurance contained 
a term as follows — 'The Society shall if and so long a» 
It so desires have absolute conduct and control of all or 


The re pondent’s brother who was seriously hurt brought 
an action against the respondent as well as T Brothers 


SORT. 

a defence on behalf of the respondent admitting negli- 
gence but denying damages A judgment followed in 


tnal and it is an incident of that duty that the solicitor 
should consult with his client in all questions of doubt 
w htch do not fall within the express or implied discreuon 
left to him and 'hould Veep the client informed to such 
a n extent as may be reasonably necessary according to 
the same criterion There is to-day no common law duty 


subject to certain implied boundaries and limitations 
•] he insurer was bound to exeicise a real discretion 
upon each question after due consideration of the 


a re liable for breach of their contractual duty to the res 
pondents There cannot be any damages for injury to 


IE (1939) 1 KB 191(0 A )= 
158 LT 477=61 TL.R 861 


TORT —Bullock tscafmg and charging on plaintiff— 
Owner if liable fer damages for in/ury in the abtenet of 
r ' 1 ’ animal 

vend at the premises of the 
■ and charged on the plain 

■ In a claim for damages 


f<jr injuries 

Held, that on this occasion this particula animal 


ponueill uueii lor me ua uace to 1 1« cai , Jui lui 1 •» i ■ •• Contributory negligence — Effect — Dangerous 

personal injuries he had to claim against T Brothers | machinery— Failure to fence — Liability for injury 

* *■ * • • ’ ’ ■ . ident while 

■ - ■ • ■ . occasioned 

• - defendant to 


sequent ly took out The two In" . * 

their heads together In a plan 


which the r^-ondent’s lowers were Interested to which Conjeruon— Plaintiff's bees euattng into de- 

thry ha I no defence In pursuance of the agreement, fe"dant t garden— Plaintiff's ngkt to follow— Extent — 
the appellant on the Instructions of the Insurers deErered But If thtttele— Claim for conversion — Sustainability 
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TORT. ' j TORT. 

Plaintiff's bees escaped into defendant's land and I to warn had not warned the plaintiff of tlie danger; (2) 

defendant refused entry on his land for recc*"-' — — ----- J — - — *- -«■-«-* ■* 

bees The bees were lost. In a claim for the 

the bees lost, * 

field, bees are feroe natural. When hive • 

1 alien into disposition of the owner and l 1 


anybody's chattel Therefore no action can be maintain 
ed for conversion KeaRRY v PaTTINSON. 

(1939) 1 All EE 65 (C A )= 
108 LJ. (KB) 153 = LR (1939) 1 KB 471 = 
160 LI 101-55TLR 300=1939 WN. 10. 
- Convertion— Shipowner and Consignee— Con- 
lif>ir( lah«f d tin try of goods in txetn of ivhat uiaf 
colored by bills cf lading— If shipowner tan claim 
value of the goods over dthitred. 

Consignees under 11 bills of lading claimed against 
shipowners for short delivery of timber under 4 bills of 
lading The shipowners counter claimed the value of 
362 pieces of timber not covered by the 11 bills of lading 
delivered to the consignees. 

field, consignees were not liable to shipowners in tort 
for conversion. As between shipowner and consignee 
whether by implication of law or by way of inference 
from facts, the acceptance by the latter of the over- 
plus of itself Does not give the ship owner a right to 
anything more than the payment cf additional freight. 
The .nokdberg noroberg (Owners) t» Sher 
WOOD fit Co. (1933' 1 All. E R 70(C. A ' — 

44 Com Cas. 66 -LB 1939 P 
160 LT. 451“55TLR. 252 = 1939 W.'. 
Damage s for loss of expectation of lilt 
In an action by the father as personal repre«en • 
for damages for loss of expectation of life of his daugh 
ter agtd three the jury awarded £ 1000 On appeal, 
Held, the net reiult of the cases is that it is left to the 
appreciation of the jury to fix a figuie and the amount 
to be given should be strictly reasonable and if it *™s 
at all it should err on the low side. The 
coverable by the personal representative 
by the death of th«- victim Bailey i\H‘ 

108 LJ (KB) 182 = LR. (1939) IKE. 453= I 
160 1, T- 87=55 TLE 249 = 1939 WS 17 

Damages — Death cawed by ncghgtnci — Claim 

ly widow — Shortened expeitahon of ' '• n *‘ ' * ■ 

of b, mg killed in accident or in soar 
to Aght or as remit of air raidi — Ed 
damages — Possibility of remarriage os 

In an action under Fatal Accidents Act for damages 
caused by defendants' neglig nee, 

Held, on assessing the pecuniary loss which the widow 
and other membtrs of the family of the deceased have 
suffered one has to discount the sum by various const 
derations such as that he might have been killed in an 


Dangerous machinery — Duty to render as i aft as 

•f it had been fenced— Failure of owner— Liability — 
Factory a nd IVorkthop A't, 1901. S 10(1) U) 

The plaintiff who was the servant of a ptamber, a sub 
contractor of the defendants was injured in the defen- 
dants' power house by a crane The contentions on be- 
half of the plaintiff were (1) that the defendants had I 
not fulfilled their duty to the plaintiff as an invitee 
because the sub contractor appointed by the defendants I 


cannot lawfully bended. The plaintiff is entitled to 
succeed The defendants did take reasonable care to 
prevent damage to the plaintiff by warning his employer 
the sub-contractor. FOWLER t>. YORKSHIRE ELECTRIC 
power CO Ltd (1939)1 All. ER. 407 (KR ) = 
160 LT. 208=66 TLR 375 = 1938 W N. 48. 
Dangerous machinery — Failure to fence — 
Liability for injury— Contributory negligence — Effect. 
See Tort — Contributory negligence 

(1939) 1 All E R 310=(1939) 1 K B 540 (0 A.) 
D mgeroui Mac hut ry— Statutory duty to fence 
— Death of workman due to breach of statutory duty 
— Liability of employer — Contributory negligence of 
workman — If defence. 

Plaintiff as administratrix of her deceased son’s 
estate sued to recover damages on the ground that his 
death was canned by a breach of a statu'ory duty impos- 
ed upon the defendants to keep securely fenced danger- 
ous parts of the machinery in the mine. The defen- 
dant to escape liability will have to prove (r) that it was 
reasonably practicable to avoid or prevent the breach or 


t>. POWELL DUFFRYN ASSOCIATED COLLIFRIES, LTD. 
LR. (1939) 3 AUER 722 (H L )=65 T L E 1004- 

— Defamation See LIBEL AND SLANDER ' 

——Cat Company laying mams without taking 


I for contribution can be made agamit lomt tort- 
feasor. 

A gas company laid their main in a place from which, 
■ 1 1 -' - • have known that 

« w.i as the result of 

•, and as they had 
, it was for them, 

and no one ehe, to take precautions for the safety of 
the neighbours The gas company deliberately <ho«e 
the risk of fracture to their mains and did not take any 
precautions 

Held, the gas company were Iiab’e for the damage 
due to their negligence. Although the plaintiff was 
— _ u . .a — one defendant, it would 
Court to give effect to the 
m*t the other, if both the 
■ * liable. The coal com- 

, , ANSON V WEARMOUTH 

Coal Co. and Sunderland Gas Co 

(1039) 3 A11ER 47 (C A )= 65 T LJR 747. 

Cue st — If licensee —Extent and nature of duty 

and liability of owner of premises. 

Plaintiff in pursuance of an invitation i -om her sister 
— the defendant’s wife, spent a day In defendant's 
bouse, as she had previously dene during holidays. 
The liaoleam on the flooring was polished and ncX 
covered by any rug or carpet. The plaintiff injured 
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TORT 

herself by a /all doe to the polished floor In a claim | 
for damages against the defendant on the ground of 
negligence. 

Held, there was no breach of such duly as there was 
on . 1 - -• 


vmg a pony attached to a carnage unattended and 
plaintiff was injured by the pony 

Htld, the plaintiff cannot have damages awarded by 
the jury unless she can show that there was in that 
animal something vicious which was known to the 
owner or unless she can prove negligence, the reasonable 
con'^quence of which was the behaviour of the horse as 
proved ALDHAM v UNITED DAIRIES 

(1939) 3 All E B 478 (KB D ) 
“ " " -Injury caused by wheel of motor lorry coming , 
off" — Entrustment by owner to competent repa — ' 
He gh genet of repairer— Liability of owner an 
fairer respectively 

In an action for damages for injury se 
plaintiff by reason of the wheel of a moto 
off on the high way 

Held, if it appears a« a matter of fact 
of the motor lorry did entrust the repair to a competent 
repairer, he is not liable to a person who suffers injury 
upon the road by reason of the competent repairer being 
negligent There is no extra duty on the ow ner of him 
self seeing whether the repairs have been properly 
earned out Unless there ■ ■ ' 

before ihe accident, the rej 
his neg'igently repairing a 

going to be used upon the • 

would if so u«ed, be liable to inflict injury upon a 
passerby Stennetp HannCOCK 

(1939) 2 All E B 578 (K B D ) 

Injury to tenant and bit family by a brick 

which fell from defectne chimney stock— Liability of 
landlord 

In an action again*t the landlord in respect of In 
juries sustained by the tenants daughter by a brick 
which fell from the chimney stack owing to its bad state 
of repair damages were claimed In respect of the injuiies 
to the daughter and for loss of services of the daughter 


TORT. 

based on negligence and by amendment was added 
alternatively a claim for breach of warranty The 
defence was that there was no duty to plaintiff, there 
was no negligence on defendants part and that the 
his 

■ . that 

he 

mt$ 

the 

, , to 

succeed upon either on the ground of negligence or on 
the ground of — -- c "” "" " 

Hotel, I td ■ s ■ 

108 L J 


Lorry with sugar bags — Sugar escaping from a 

torn bag — Infant plaintiff injured by lorry while trying 
to secure for himself such sugar — Liability of owners 
of lorry — If the lorry an ' allurement ’ and "concealed 
danger ' 

***’■* r, * a j while trying to secure 

om a bag in defen 
was injured by the 

t U / X lorry 


• road 

. anting 

in the care required of every user of the highway to 
exercise reasonable care for the safety of others So the 
defendants were liable for the damages CULKIN v 
MCFIE & SONS LTD 

(1939) 3 All E B 613 (EBP) 

—Eight to recover 
. to human safety 


Anearse Lurrying a conin containing a corpse was 
followed by a carriage in which were the plaintiffs who 
were the mother of the deceased an uncle a cousin, and 
the cous n’s husband A tramcar negligently driven bya 
servant of the defendant collided with the hearse and 
overturned the coffin In a claim for damages for 
negligence against defendants it was found that the 
plaintiffs did receive injuries In the nature of shock to 
a varying degree from the actual sight of damage to the 
hearse cor taming ihe body of « near relative but the 
action was dismissed on the ground that In law there 
most be apprehension of injury to a human being or 



the hole! during the day and returned at 7 PM fori 
dinner and went out again and returned at 11 20 pjt k 


LR 1 iv-B .vliUAjs-bbULK its" 

1039 WN8 

■ • ■ ' ■ ' of 


■ ■ . . - ■ « ■ ■ . . , - • ■■ rle* 

I ■ . ■ • - ollf 

ment below and wa* injured and suffered damage fo [ tian with one of the defendant corporation** buses. It 
which he sued the defendants Originally his claim was 1 was found that Ihe driver saw the plaintiff at a lime 
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when he could have averted the accident. But for the 
plaintiff being eldeily the accident would hate been 
averted. 

Held. A driver of a motor vth'd* •• »-t. • — 

an accident which he could have • 

driven more slowly In spite of the fac 
a public bus which has to keep to a ce 
ana li plaintiff could have averted the accident if she 
was younger. “The sooner it is recognised as being the 
law that a person who drives a motcrvehicfe under modern 
conditions is in precisely the same pe*<»>o« «« r„. 

»n re , that of a surgeon or a person * ■ 

perform an extremely difficult ta^lc i 
dangerous consequences for other ■- ■ 

Dxtvr Liverpool Corporation. 

(1939) 2 All EE 142 (KBD.). 

A ’eghgrnce — Content — IVAen and hoi e fir a 

deft* e. 

Plaintiff volantanly became a non-paying passenger 
in a car and even after knowledge that the driver was 
not sober and in spite of opportunities to get down con 
tinned to tvavel in the car In an accident that f o' lowed 
the diiver was killed and the plaintiff injured. In a 
claim for damages by the plaint ff against the widow of 
the driver under Law Reform (Miscellaneous Provisions) 
Act. 1934. 

Held, that the plaintiff did not impliedly consent to, 
or absolve the driver from liability for any subsequent 
negligence on his put whereby the plaintiff might suffer 
harm Dannp Hamilton 

(1939)1 All EE 59(KB.) = 
108 L.J. (K .B ) 255=L.B (1939) 1 K B 609 = 
160 LT. 438=66 TEE. 297- 
■ —Negligence — Death of watchman returning to 
burning premises — Volenti non fit injuria— How far a 
Jef.net. 

A fire iu the defendant's factory was found to be due 
to the existence of a faulty and scandalously negligent 
system introduced by the defendant in his works. The 
plaintiff's husband, a watchman, after some attempt to 
extinguish the fire, and after going out. returned to the 
premises and died as a result of the fire On a claim 
by the wife of the deceased it was contended, tha- 
in returning to the premises he was merely a volunteer 
and so there was no liability 

Held, that a person who is eo 
premises and to guard them from 
if having gone out of those preru 
self in a position of safety he jet 
which was at all times part of hi 

premises from fire, — is not doing something beyond the 
scope of his duty so as to treat him as a volunteer. On 
the facts once the negligence of the defendant is found, 
there is no room, either for the rule of novus aetus 
tntcnemens or for the app’ication of the doctrine of 
volenti non fit injuria The plaintiff is entitled to 
recover damages D'URSOo SanSON 

(1939) 4 All E E 26 (K B D 1 

— Negligence— Defendant storing m-tal sheet 1 and 

tand for road making — In/ury to child if colliding 
with stack of metal on the way to heap of sand for 
Playing — Liability. 

The servants of the defendant (a county council) tn 
the course of supplying material for road making piled 
up a number of expanding metal sheets by the road 
(which had been closed). The infant plaintiff while 
proceeding through the toad to play in a heap of sand, 
al'O stored by defendant injured one of fns eyes by con- 
tact with some part of one of the sheets. In a claim for 
damages, 


TOBT. 

Held, even assuming the child to be a licensee there 
was no allurement in the heap of metal and there is no- 
trap in that. There was an obvious and not a concealed 


Negligence — Fatal Accidents Act (1846) and Law 

Reform Act (1934)— Claim for damages by pa/ents for 
death of .hi Id due to negligence of defendant’s drtier— 


I motor accident due to the negligence of the defendant’s 
driver damages only under Fatal Accidents Act, 1846, 
and nothing for the loss of expectation of life under the 
Law Reform Act, 1934. 

| If eld, there must be a new trial on the issue of 

damages The Fatal Accidents Act deal* with pecuniary 
I loss only. If parties w'ho will benefit under the Fatal 
1 Accidents Act and Law Reform Act are the same they 
must not to any extent be allowed to have their damages 
twice over Lllis v. KA1NE 108 L J (KB) 292= 
LE(1939)2KB.180 = 161L.T 234 =55TLK 344. 

-.--•N egligence — Fire, the result of an act of the occu- 
pier of premise! — Escaping to adiotnmg premises— 
Liability for damages 

In attempting to catch a rat the defendant lit «ome 
paper, which ignited combustible material in the pre 
mises. Drums of parafin which were near exploded 
and one drum was thrown on the stairs of the ptaintiff'a 
premises and damage was caused to (be plaintiff's stock 
of shoes, etc , by the heat, smoke and water resulting 
from the fire and from the efforts made to extinguish It. 

/{eld, if a fite has been lit intentionally, it is not an 
, accidental fire and '0 not within the protection of Fire 
I Prevention Act, 1774. In this case the fire was due to 
[ the defendant's negligence in igniting the papers near 
parafin drums In any event the plaintiffs are entitled 
to succeed on the principle of Rytands v Fletcher, 

I (1868) LR3H L (330) MulhOLLaND AND Tedd 
LTD V BAKER (1939) 3 All E B 253 (KBD) = 
(161 LT. 20. 

Negligence— Loss of expectation of life of wife — 

'* ISIS , button tyeoint tort 

1 in a motor collision 
husband in driving 
bas not got vested in 
her at the date ol her death a cause of action against 
her husband for damages for the loss of her not mal ex- 
pectancy of fife So a claim for contribution against 
the husband by a joint tort feasor whom the husband 


Negligence causing death— Loss of expectation 

Of life— Measure of damages. See TORT— DAMAGES 
—LOSS OF EXPECTATION OF LIFE, 

LB (1939) 1EB 453 
■ — Negligence in not keeping a paiement adjoining 

the highway iaf< to utert a! highway— Liability of 
owner of pavement for injuries to user 

Where the asphalt pavement belonging to defendant 
immediately adjoining the highway bore no fort of mdi- 
1 cation to any one that it did cot form part of the high 
i way itself and injury is caused to people who are using 
j the highway by reason of the pavement being rough 
I and broken up, the owner of the pavement l* liable 


Y. D 1939—80 
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damages for the failure of the obligation to keep the 
propeny safe. Owens v. THOMAS SCOTT & SONS 
(Bakers) ltd. and Wastall 

(1039) 3 AIL E B 663 (KBD) 
A’ egl igtnre— Motor cyclists’ fell acini each ether • 
Sudden braking by the front tyeltst—Intury to pillion 
rider — Liability. 

In a claim for damages for personal injuries sustained 
by the pillion rider due ro the sadden applying ol the 
brake by the motor cyclist and the negligence of the 
following motor eyelet in being too do»e to the front 
cycle to avoid the accident. 


| Nun a net — Coll a pie of house— Damage to net gh 

bearing premises— Owner or teeupter when liable. 

If owing to want of repair premises upon 3 highway 
become dangerous, and therefore, a nuisance and a pas 
ser by or adjoining owner suffers damage by their 
collapse, the occupier or the owner, if he bas undertaken 
the duty or repair, is answerable, whether or not he 
knew, or ought to have know of the danger. On the 
other hand it the nuisance is created not by want of 
repair, but for example, by the act of a trespass or by 
a secret and unobservable operation of nature, such as 
a subsidence under or near the foundations of the pre- 
' ■«/- «t>»- ? n mnnH nnr a n r «n r r responsible for 


(1939) 3 All. E-E 960 (CA.). [ — — Pasting off— Damages— Bans of assessment— 
— Negh genet — -Sale of piitol dangerous in itself to I ln I ur V to goodwill— If to be presumed, 

boy under 12— tn/ury to plaintiff, another infant— \ Once one has established passing off, there is Injury 
Liability for damages. to E°°d will and the Court or the jury must as-ess, by 

The sale of a otstol and ammunition to a boy under I ,he *»* mean » ,he > c a" wh - { 15 a fa| t and temperate 

' 1 The question 

m m * • , . ■ • " -mages can be 

, . . , . • • is left open. 


liable for the damages BURE1TT v . A & E. Killie 
' 1939)2 All E R. 372 (KBD 1 = 
LS C939)2KB 7J3«160LT 481 = 
65 T L B. 615. 

Negligence — Supply of a reconditioned ear with 

a wheel net properly tightened — No anticipation that 
there will be any intermediate examination at would b' 


lin^uAii.iiii 613(0 A )** 
66RP.C 225 

Failing of and infringement of copyright— (die 
of the title o/ a mutual composition as title ot a talku 
— How fir infringement of copyright, and performing 
right. 

Iherecannot be an infringement of performing right 
in a musical composition unless there has been a public 


reveal a defect such as^ existed in the motor Car^and an | so extensive a scale and nf so important character. 


— - Negligence-Surgeon and pi front — Swab deft ere , 

Patient — ‘Kes ipsa loquitur”—// applicable— Degree of \ 
care r/fuired. 

In an action by the mother of a de-ea'ed patient against ; 
the surgeon and staff for damages for negligence In 
leaving a swab in the patient which necessitate! a second 
Operation which resulted in death, ihe pJainllff contend , 


I ’ (J939/4AJJEE 192(1*0). 

TRADE If AMES — Passing off— Users of name 
" Staunton Chessman'' if entitled to reitram uie of 

* Genuine Staunton CheumOn" — What conititutei 
passing off. 

The plaintiffs claimed that the name •‘Staunton" or 

* Genuine Staunton” used upon or in connection with 


Ordinary good • 
stances and whet ■ 

such skill and 
particular ca'e 
Per Afar him 

dt itentint) the e * ■ ■ 

the burdon of pruoi was oil iui uiiiiiu- •» 

Per Scott <Smd Mach anon L. //. ( GedJarJ L /. 
dinewting) There was no general role of law requiring 
k surgeon after an operallon to make sure that no swab 
was left in the patient. Mahov v. OSBORNE. 

(193911 AIL EB 635 fC-A )— 
L-B. (1039) 2 K-B 14 -ICO L.T. 329. 


. to stop (be 

" alone in 

■ ■ “genuine” 

when attached lo the word "Staunton” must I* calcula- 
ted to lead to the belief that the term Is used to mean 
“made by the plaintiffs” and Ihe plaintiff* a»e entitled 
to stop the defendants from describing his ch«.»mtn as 
“Genuine Staunton”. JOHN JAQUFS & LTD. o. 

CHESS. (1939) 3 AIL E-B 227 (Ch. D ). 
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TRUST FUNDS — Investments specified by the will— 
P ewers of investment conftrred by Statute— Whether 
prohibited. 

The mere provision in * mil for investment in a list 
of specified investments, with no negative provision, did 
not amount to an es press prohibition and the trustee 
had the powers of investment conferred by statute. Re 
Warren : Public Trustee v Fletcher and 
OTHERS. (1939) 2 All E R 699 (Ch D ) = 

LE. (1933)1 Ch. 684=161 L T. S2= 



WILL — Annuity frtt of oil dutttt and free of tnccmt 
tax at the current rate lor ike tutu being — lncomt~tax 
reeoveret by annuitant — Person entitled to. 

An annuity "free of all dunes and free of income-tax 
at the current rate for the time being” does not entitle 
the annuitant to retain the income-tax recovered on the 
annuity. Eves /« re MIDLAND Bank v Eves. 

(1939) 1 Ch. 969 

Annuity sub/ect to forfeiture on bankruptcy — 
Bankruptcy of annuitant m lifetime of teitator and 
dtstkarge after death ot testator but be fort instalment 
of annuity become payable — Effect on vesting of annuity. 

Testator directed his ^executor and trustee under the 


WILL, 

wilt should be carried out. Be DeeChassirOn 
lloyds Bank, ltd. p.'Sharpe 

(1939; 3 All E.R 321 (Ch D) = 
L.E (1939) 1 Ch 934=161 L T 63= 
66 Til. 841=1939 W.N 240 

Beneficiaries bringing into hotchpot advances — 

Interest on advance from testator’s death — Liability. 
Where an advanced beneficiary has under a clause in 


enjoy the interest of the sum advanced and be placed in 
the same posiiion as unaoianced beneficiaries in regard 
to the income earned by the capital of the estate before 
distribution. The advanced beneficiaries will be charged 
with interest at 4 per cent, on their advances from the 
death of the testator the amount of such advance being 
determined by the value of the settled securities as at 
the dale of the settlement Re WILLS : DULVeRTOn 
v MACLEOD. {1939)2 AUER 775(Ch.D)« 
108 L.J. (Ch.) 286 = L R. (1939) 1 Ch 706= 
160 L.T. 635-65 TL E. 822= 1939 W N- 212. 

Bequest contingent on legatee attaining age of 

2$—ff a bequest for an interest determinable at her 
death— Wills Act, 1837, S. 33, if applicable— Death of 



\S3-JO) 3 All li.LV WilVui/.!* 1 
-E. 923 = 1939 W.N. 282. 
irk'' — If a valid charitable 


• • Annuities to be paid out ’ of income of resi- 
duary estate — Direction to resort to capital if income 
miufiieient to pay the annuities — Annuities if to I 
abate. 

The testatrix after certain dispositions and legacies 


■ and church wardens for 
ue import and suggest an 
it is quite impossible to 
bring wirhin the purview of the law of trusts The 
beque-t fails. FARLEY AND OTHERS V WEST- 
MINSTER Bank Ltd. and others. 

(1939)3 All ER.491'HL) = 
LK. 1939 AX!. 430 = 161 LT 103 = 
1 65 T L R 943 = 1939 WN. 279. 


lift tenants m 
ter after death of 
’ one — Income of 


per annum. annuity payable to be tree of tneesne tax 

Held, as in the present case the testator’s intention A bequest of an annuity to the testator’s widow 
can be carried out exactly and fully there should be no vided that it was to be ‘paid free of all deductions 
valuation of the annuities and the directions given in the soever*. 
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Held, the expression “deductions’’ must Include 
Income tax and the annuity is payable to the widow 
free of income tax In re COWLtSIlAW COWLISHAW 
v. COWLISHAW 103 L J ( Cb ) 106 - 

L-E (1939) 1 Ch 651 = 160 L T 455 = 
65TLP. 637= 1939 WN 74 

Bequest on 'condition' t/iat legatee adoftt testa 

tor's daughtci — If a trust-inability of legatee to obtain 
adoption order— If trust to fail. 

A testator bequeathed all his money 
policies ' on condition that the legatee 
the testator's named daughters and gave 
each to his other 3 daughters and son". 

Held, the word ’condition" is rot used in its strict 
legal sense It is a gift on condition. In the sense of, on 
the terms, or on the trust that the legatee does certain 
things It imports a trust and though the devisee or 
legatee dies before the testator, and the gift does not 
take effect, jet the payments must be made, for it is a 
trust and no trust fails for want of trustees bo the 
inability of the legatee |o obtain an adoption order 
cannot allow the trust to fad k, Frame, Edwards 
v Taylor (1939)2A1IEE 865(ChD)= 

103 L J (Ch ) 217“ L R (1939) 1 Cb 700 = 
lCOLT 620 = 65. T LB 746 
- Conl/ru tion—Abiolute gift with truitt engraft 
td in them for benefit of third partiei — Applicability of 
rule m Lassence v Tierney. 

To treat the destination over beyond the *• * 
life rentitx that occurs In the presmt case 
against the view that an Initial gift in fee • 
is In effect to ignore the rule in Latiene ■■ • 

altogether and to apply the principle that in a will the 
later of two mcorsistt nt provisions is to prevail over the 
earlier That is a principle to which the Court never 


Construction — Bequest made — Condition sable 

juent regarlmg residence of legatee in Canada — 
Bequest— Whether totd for unerrtasnty 

A testator by his will provided as follows- ‘ I give 
devise and bequeath all other property real and per 
sonal to my executors upon the following trusts, namely, 
to manage the corpus of the estate in accordance w ith 
their b*st judgment continuing any investments that 
exist at the tune of my death if they *ee fit and to pay 
to or for my said daughter a sum sufficient In their 
judgment to maintain her suitably until she is forty 
years of age, after which the whole income of the estate 
shall be paid to hr r annually The payments to my said 
daughter shall be made only »o long as she shall con- 
tinue to reside in Canada* . 

Held, that the provision that the payments were to be 
made * only so long as she shall continne to reside in 
Canada" constituted a condition subsequent and wa° 
void for uncertainty SlFTON v StFTON 

LR (1938) AC 656 

Construction — Bequest providing for alternative 

event t— Further provision as to order of events — 
Rule against perpetuities — APPheabihty 

A testator provided by bis will as follows: “On the 
decease of my fan surviving child or on the death of 


WILL 

Held, that fhe words “on the decease of my last sur- 
viving child or on the death of the surviving widow or 
widower of my children" adequately expressed alternative 
events and the fact that the testator went on to add “as 
the case may be whichever shall last happen" Is not 
sufficient to make the gift infringe the rule against per- 
petuities Consequently the ultimate gift of capital wilt 
be valid if the death of the testator’s last surviving 


7 onitruehon— Bequest to anoeiation — Exist 
ence of association not established— Effect e> legacy — If 
to be construed at gift for a purpose— If lad for uneer 
tainty 

The testatrix by her will appointed the plaintiff exe- 
cutor, and she gave some specific and pecuniary legacies 
including a legacy in these terms * I give and bequeath 
£ 500 free of duty to the Secretary or other proper 
officer(whose receipt shall be full and sufiluent dis- 
charge) of the Oxford Group whose officers are at 
present situated at lfrown’s Hotel Dover Street in the 
City of Westminster” and after disposal of the residue- 
in annuities etc. she directs her trustee to pay any 
amount In excess of £ IOO of the in-ome of the residue 
... to the secretary or other proper officer of the 
Oxford Group aforesaid " The evidence faded to esta- 


and not to an association, would be to misconstrue the 
plain language which the te'tatrix has used in the will 
Even if the gift is held to be for the purposes of the 
■ ■ oid for uncertainty 

. . ■ RAH V WILSON 

: ■ =1039 WJ4 113 

■ t 1 ” and remainder 

of the money 

A will contained the bequest “I give and bequeath to- 
my son B when my securities have been converted into 
cash two- thirds of the proceeds To my son H £5C0. 
To my son B the remainder of the money 

Htld the expression “my securities” in the absence of 
sufficient contest cannot have a wider meaning than a 
debt or claim the payment of which is in some way 
secured, and does not include shares or stock In a com 
pany. The gift of the remainder of the money is a gift 
of toe residuary personal estate Re SMITHERS, 
Watts v Smithers and others 

(1939) 3 All E R 689 (ChD) — 
LE (1939) 3 AUER 689 = 161 LT 193 

Deed of separation — Covenant not to moke a will 

—I f extends to revocation of will by virtue of Wills 

Act, 1837, .S 18. 


testator had made a will, whereby certain dispositions 
m favour of (1) the wife and (2) the children 
were made The separation deed contained among 
others, a covenant “not to revoke or alter the will" «o 


dying before that period". 


| covenant not to revoke wa? broken by the second 
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marriage Far well, J., held that even assuming that the 


LAND. (1933) 3 All EE 148 (C A.) = 

L.B. (1939) 1 Ch 820-161 L T 1 = 
55T.LE 819=1939 W.N, 251. 

E tecutort—Admi mi! rat 1011 action by creditor— 1 f 

plaintiff’s ngbt to toils tan deprive the perianal repre- 
sentative of Ait nghl to retainer — Dncreho/i of Court as 
to costs. 

Per Green, AT. R. and Fsnlty 
dis'entmg).— Assets in respect « 

entitled to exercise and claims ■ 

tamer are in eScct withdrawn , 

available for the payment of debts of the same ora 
loser degree Payment into Court in an administration 
action is without prejudice to the executor’s right and 
does not affect the substance of the Situation, it bring 
mere machinery for preserving the assets pending a deci 
sion upon the executor's claim. The inevitable remit is 
to preserve the priority of that claim over the plaintiff s 
costs of action. The discretionary power of Court as to 


WEMYSS ’ (1939)3 A11E.B 746(0 A-)- 

65T.LE 1029 

• E xecutors — -Judgmint by default against— Pre- 
sumption of devastavit —If open to executors to prove 
there was no devastavit and assets of deceased no longer 
in these hands 

In the King’s Bench in an action by the plaintiffs on a 
mortgage by the deceased a Judgment by default was 
passed against th- ------ . 1 .1 .. • 

capacity. The res 
by not potting in 
bands assets of t 


the estate was appointed and an order for administra- 
tion was made, on default of appearance by defendants 
Some months later, the plaintiff issued a writ ' 
facias to enforce the judgment and a return oi 
bona was made. In the present action plaintiff 
payment by defendants personally of about 
under the mortgage. 


WILL. 

L B. 1939 Ch 1007=161 LT 160= 
*‘39 W.N 295. 
‘ ■ mg religious 

son, daughter 
ike the Jewish 
g the Jewish 
when the fact 
roved to the 
rest under the 

will 

Held , the condition framed for the purpose of divest- 
ing a vested interest infringes the rule against perpetui- 
ties and is void Re Spn ZEL’s TRUSTS 

(1939) 2 All EE 266 (Ch D ) 

Gift to wife during widowhood — Remarriage of 

widow decreed a nullity — Effect. 

The testator gave his wife a legacy and gave to her 
J ‘ * ’ ' certain house and 

widowhood to be 

. ed in 1919 and hi® 

investments were 

converted and paid over to the son. A decree nisi tf 
nullity of that marriage was made on 24th May. 1917, 
and that decree was made absolute on l5ih November, 
1937, on the ground of incapacity of the husband to 
consummate the marriage She then claimed the life 
interest as widow 

Farewell, J. [in (1939) 1 Ch. 1000= (19 <9) 3 All. 
ER 500,] heid As the second marriage was null and 
' 1 " widowhood never determined. But she 
nch long delay claim the benefit** of any 
1 the trustees who had disbursed them. 

Held, affirming the decision the remarriage deter- 
mined the widowhood. But as the fund had ceased to 
exist and by her conduct she acquiesced in the transac- 
tion the widow could not now question the transaction. 
Eaves In re (1939) 4 All E R. 260. 

Legacies and annuities— Abatement— Rights of 

annuitant. 

Where an estate was insufficient to pay the legacies 
and the annuity in full, and there had to bean abate- 

- * L * - — abatement was to 

having regard to 
income of which 
a gift over of the 

entitled to have paid over to 
her annuity, when abated, if 
-ment of the legacies and the 
actuarial value of the annuity in full, any surplus 
remained that surplus was payable to the beneficiaries 


Legacy “free of duty " — Foreign duties — if pay - 


imtchhlar v. Evans. 

(1939) 3 All. EE. 606 (OhD.)- 


"A 
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Legacies and annuities In the nature of settled 

legacies — Estate insufficient — Abatement. 

The testatrix, over-estimated ihe value of her estate 
which was quite inadequate to piovide the legacies she 
had given, subject to her sbter's life interest and also 


■ » • were 

■ ■ ■ ■ . - ■ ■ . e the 

‘ ■ - ed as 

1 - ■ ■ * same 

'*• “ "‘HANNER „ 

■ ■ : . * *■ :* . otcuDi- 

: : ’ 1 ch 794- 

: W.N.254. 

- ■■ Personal representative— Right of retainer— 

Costs nf admin — a-* ! — *• — « 1 ■ 

See V> ILLS — . ■ • . « 

T10N E V CRED1 • • J .■ : 

■ —Prut tie — as .«> «/ pmuiu %.1/uil lii lunurue i inn 
ment— Document with no di spoil me effect — If frvbah 

should he granted. 

A Court of Probate, has a duly of making such limit 
ed construction of the documents before It as Is neces 
sary to determine what documents ought to be admitted 
to probate and to whom administration should be 
granted A document which has nodi«poitne effect 
should not be admitted to probate In the estate 
of THOMAS, PUBLIC TRUSTEE. V DAVIS 

(1039) 2 All E R 567 (P D A.) 

— — Probate — Jurisdiction of Probate Court to delete 
word— If to he exert tsed where omission of word will 
alter the sense of the will. 

By a will of May 14,1925, the testatrix bequeathed 
Ihe re»idue of her teal and personal estate to her tru-tee 
in tru*t for such charitable institution or in<titutions 


WILL. 


I/eld, the purpose of the provision is mainly to l 
sure that the income derived from the estate in exces 
£300 will not goto the hands of, or get under th 
control of a man whom the tesrato; regarded as a fpenc 
thrift. The object was not to induce the wife either t 
divorce her husband or pat herself in a portion 1 
which the husband could divorce her. The dispositioi 
is not contrary to public policy. Re THOMPSON 
Lloyd Bank, lid v cjeorce. 

(1939) 1 Ail E R 681 (Ch D.) 
Provision for forfeiture on undertaking pubis 
c/hee- ft void at contrary to public po’tc) — Commusm 
Territorial Army— If • public office'. 

There w«s a provision in the will, with respect to tht 
_>*>« testator that ihey _ shall forfeit all benefit 
> • 1943 become candi 

* 1 ' ' mdertaJce any othei 

' us of taking com mis 

nous in ms Majesty s Jermorlal forces. The Trustees 
applied for Ihe determination of the question if the sons 
will forfeit their interest by taking the commi«slon«. 

/felt a publ c offi e inc'udes the holding of a com - 
mi««ion in the Territorial Army or in any other of the 
armed forces of the Crown 1 he condition is soid as 
being Contrary to public policy and there are grounds for 
suggeMing it may be void for uncertainty Re EDGAR. 
Cohens EdcaR (1939) 1 All E R. 635 (CbD) 

Request to legatees to teaic the properties to 

named persons— If precatory trusts aff.clinr the 
absolute estate. 

A testator bequeathed his estate to M E.C and his 
mother and further provided, 7 request my mother 
will on her death leave the property or w hat lemains of 
it to my 4 sisters and I reque-t M E C, will on her death 
leave her property to my 4 sisters 


other charitable or benevolent abytcX or objects . . J j me' Ihe whole" of my ^property sha^l given* to ^y 
1 J ** s * *’■ ’ ' *' * I the testator. T),» 


I the testator. The 
i was undisposed or 
of the testator and 
to hi E C. absolutely 


writ was issued claiming tc 
grant revoked and probate 
omission of the word “or”, 


hole, the testator did 
‘ obligation on either 

l he Is dividing his 

, ■ lal shares and as one 

■ . ' ■ must be an mtes 

have the common form tacy as to that share. Re JOHNSON, 
in solemn form with the (19391 2 All E E. 468 (Ch D ). 

. I Residuary estate charged with payment of einnn. 


contrary to public policy. 


to come out of the income of her estate. The 


A will contained ihe^following provision —After ] testatrix settled her re«iduary estate The question is 


married to her present nnsoanu 
income of my estate shall be paic 
was to have only £ 300 per annur 


• payable Is 
•ogether with 
the date of 
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testator's death to the date of payment) applies only to a I 
liability to pay an annuity in respect of which the testa j 


death as the rule has to lie applied at the time of the | 


mint of rtgkti Inter *e in tkr final distribution . . 

Where there ts nothing in the will which indicates that 
the te«tator contemplated any particular date for the 
valuation nf the estate for adjustment of rights in the 
final distribution, the date of the dea'hofthe testator 
most be taken as the most convenient date for such 
valuation. AV. GUNTHER'S WILL TRUSTS ; ALEXAN 

der r. Gunther. 

{19391 3 All E R 291 (Ch D )** 
LB (1939) I Cb 985 • 161 L T. 166 «■ 
65 UE 890 ~ 1939 WN 26S. 

■ - S ecret truit — Aevocatton of ret// except regarding 
befuett to trustee! on ttutt and increasing that bequest — 
J/taltd trust consist ' ' '* " 

amount. 

A subsequent will 

this clause— The so * • 

tru ‘ices 111 the wifi now camelled is to be increased to 

^JOfOOthey knowing my wishes regirdmg this sum 

Held, [affirming (1939) 1 Ch. 580 1939) 2 All 

E R. 192} If a testator is minded to make use of the 
machinery of a secret tro*f, there must be commumca 
tion to the trustees, acceptance 
execution of the will or cod 
acceptance. A* these essenti 
present ca*e the gift as to the ■ • 

failed. At COOPER, LE NEVE tOSTER v. NATIONAL ^ 


■ Trust o* touen under which an interest can he 


WORKMEN'S COMPENSATION 
He/d [reversing (1938) Cb. 581]. (1) The power 
conferred by cJ 1 2 of the will was valid by res-on of the 
■ trusts declared in 
' against perpetuities 

erest can be created 
‘ ' 1 af'er any life la 

In the circomMan- 

ces of the case the settlement of 9th September 1924, 
■ot be" 
■ nefits 

was 

' ■ rote 

against double portions was not applicable In re 
VaUX : NlCHDUON V. Vavx 

108 L.J. (C&. 60 = 1, B (1939)1 Ch 465*= 

160 LT. 66. 

WORDS AND PHRASES — "Forthwith'’. See 
VANKkVncy RULES, J9J5, KR 132. 385. AND 586. 

(1839; 1 A« EE 135(0 A )=* 
Ii R. (1939) 1 Ch. 69t. 
WORKMEN’S COMPENSATION — Accident ar/. 

itng tut of employ mint — IV hat n. 

A physiological injury or change occurring in tb« 
course of a man’s employment by reason of the work In 
which he is engaged at 01 about that moment ts an 


materially contributes to the occurrence OATES *>. Earl 
F tTzwtLLtAMS Collieries Co. 

(1039; 2 AlI.E.R. 498 (C A.) 
— * - - A m dint to workman — Option to e/atm tons pen la 
Proceeding/ independently of the 
• I vo get while 1 n hospital— Kntr.u 
• "election” Parting e/jisti under 

t. ployed as a surface band by the 

defendants, for a period of 12 years prior to February, 
1 , on which date while working at the bottom of a 
' elevator track known as a jimmy, he met will* 
dent in the course of and arising out of bis etnp. 
loyment. He was seriously injured and had to stay for 
some months in the hospital. Somebody on behalf of 
**■ • * ’ — 1 ‘ |1 r ‘“* *■ L — week money which be 
■ knew that the money 


. • M • ■ ■ he basis that »he Injury 

and truslfes.'gave the widow a life interest lobe cut ^ was caused by the personal negligence or wilful act of 



*1 

• di 


| compensation does not bar (he workman'* claims at 
| common law and the plaintiff was entitled to damages 
for /30S6-5 -6 with costs SELWOOD r. Towneley 
Coal and Fireclay To , ltd 

(JM9)2AHJJ.B. 132 (KJ3JD 


i. 
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WORKMEN'S COMPENSATION 

Employee sustaining m/ury while attending a 

gymnasium e/ail at n quirt J by the conditions of em 
ploy mint — If accident arising out of and in the course 


lion 

Held , the accident did nor an*e ont of and in the 
coarse ot his employment LUCAS v POSTMASTER 
General (1939)3 ahee 6Go(c a ) = 

L It (1939) 2KE 803 •* 161 L T 213- 
65 T L E 977-1939 WJJ 301 
- ■ -injury cam d by accident in employment — 
Claim for corn filiation — Altemp' to get employment — 
What workman must prott — H'vrimen's Compensation 

Act (1931) S 1(1) 

Under S 1 (l)of the Workmen's Compensation Act 
1931 a workman who is injured by accident arising oat 
of and in the course of his employment will be ilisen 
tilled to relief if he has not taken all reasonable steps to 
obtain employment 

Held that in such a case the workman mast prove 
that he has made attempts to obtain employment which 
have resulted in failure and he must prove reasonable 
attempts to get employment An isotated attempt would 
not satisfy the provision, the attempts must be genome 
and reasonable in volume Me LAUGHUN v CaLE 
DONIA STEVEDORING COMPANY. 1 tMITFD 

LB (1938) AO 642 

Hot tee of claim for eompemation not given in 

time — Time taken in proieeution of an action for 
damage* which failed through mi tfoinder of parties— • 
If reasonable cause for failure 

The action by the plaintiff, for damages for death of 
her husband was dismlr«ed owing to nonjoinder of 
parties etc Then she claimed compensation under the 
Workmen’s Compensation Act after 6 months within 
which It was to te made 

He l ■ ' * J J 

L J [( 

under ■ ■ ■ - * 


— Railway employee walking along line which was 
forbidden— Death due to accident— Liability for com , 


WOEEMEN’S COMPENSATION ACT (1925) SI. 

for damages (1939) 2 AM ER 441, reversed StlMp 
son t Standard Telephones 

(1939)4 All EJi 225(0 A.) 

f a. i, ai m jt ./ . a ,kmen $ compensation— 


* * tion had, to the know 

■ " . for weeks and had been 

• ■ absence of some satis 

factory explanation by them their remedy by a suit for 
damages was birred lJUKKE AND UnSWORTH v 

Elder Dempster lines ltd 

(1939) 3 All EE 389(K.BD) 

■ Receipt of halt wages during disablement under 
the statute — Effect on right to damages under eon men 
law 

Where a workman has revived half wages during his 
period of disablement as eompemation under the 
statute, 

Held, following (1939) 3 AUER 697, a judg 
ment for damages in a common law action in respect of 
the same accident cannot be pa'sed against an employer 
who has paid compensaiion under the statute The 
result is the same even where the workman has not 
received the whole compensation and has received only a 
small portion (1939) 2 AUER 132, rever*«I Sel- 
WOODt TOWNELLEYCOAL ETC, CO 

(1939) 4 All EB 34(0 A) 

'—Aeeeift of full compensation for a subnqurrtt 

accident — Effect on right to receive compensation for 
partial incapacity due to earlier accident 

An award based on partial Incapacity could be made 
in respect of an earlier accident although the workman 
was totally Incapacitated by subsequent accident and in 
re-eipt of full compensation in respect thereof FVANS 
v Oakdale Navigation Collieries ltp 

(1939)2 AH E R 358 (C A ) 
WORKMENS COMPENSATION ACT (1925) — 
S 1 — "Accident arising out of employment' — 
Extreme negligence 0' rashness of workman — If remove e 
accident from scope of section 

A workman was entitled In the course of his employ 


the blades of the fan The trial lodge found that 
though id drying the sacking the man was doing some 


pensation. 

Held following Clarke v Southern Railway Co 
<l927) 96 L J K U 572, the death of the plaintiff's 


Receipt of compensation by minor plaintiff under 

Che Act— If bar to Ualm under common law 

Where acceptance of compensation under the act by 
an infant workman Is not for the infant s benefit it can 
not operate as a bar to a claim under the common law 


J lowen dissenting) the nature of the act is not altered 
j in kind by the degree of negligence with which it was 
I done 0">-» t™ l.,v» In ih. *™ f k which he is seek 
the question of ne 
■ The workman t» 5 

nt while doing w®® 1 
Harris v Asso 

MSNUPACTdRFRS, 

LJ (K P ) 145“ 

. . ' ' ■ W60DT 187= 

55 T L.R 302=1539 WN 5 
— - S 1 (1 ) — Dite of disablement ta a ease where 

workman dies without obtaining a certificate of disable* 
ment— Date of death, if date of accident— Insurer— 
Inability to indemnify— S 1(0 of the Act— Effect 
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WORKMEN'S COMPENSATION ACT (1925) 
S 1 

A workman after nearly a >e»r’* illness died from lead 
— , — fittm rt,m examination) in the 


■WORKMEN’S COMPENSATION ACT (1925), 
8.25. 

S. 11 (Sj — Compensation to disabled workman 


workman most b; deemed to hare contracted tneui 5 ej*e 
which caused his death on the day when he died, eight 
man’tis after the policy had erp red a- d so not liable 
under the policy The contention wai negatived and the 
Insurance company was held liable in (1939) 1 KB. 
62t=»(i“39) 1 AU E.R. 76 (K.U.). The coart of Appeal 


into consideration, the wages earned in those periods 
being adjusted by substituting lor the actual amounts 
earned sum* ascertained on the increa'ed rate. IIiLL v. 



• 12 (3) and 19 (2) — IVorlm-n's compensation 
'2t>, R 57 ( 2)— -Application for medical 
• e—If Registrar can give judicial consideration 



B. 1 (1) — Da<huf wife Anon etmtd * 

An calm — Absence of concluttie evidence ' 

Proper decision. 

In a claim by the widow of a workman 
the watchman’s cabin in which he was em, , , 
watchman at the employer’s works the death being caused 
by a'phyaiation There was a supply of gas in the 
cab n the tap* of wh ch were found open, the windows 
clo-eJ and the door was locked. 

Hell (iVj naugh'en, J, daunting ) It must be 
taV<m that in the course of his employment the workman 
was properly in a p’ace to which some risk particular 
thereto— namely asphyxia! on by gas at . ■ ■ 

death is capable of explanation solely b 
that risk and it is therefore legitimate, 1 
the absence of evidence as to the im 
stances of lh e accident, to attribute the 
risk, but that any inference whatever 1 
the origin of the accident may be displ 
tending to show otherwise. 

Mtcni egAfen f , was of opinion tha 
of suicide were evenly balanced the 
for the employers. ALEXANDER V DICKINSON AND 
bONS (1939) 3 All E R. 201 (0 A.) 


— . — •>! A.ffimtH,' nnnn medical reports and 

' to the registrar. 
turaJ justice, where 
.. functions, that those 

1 decision arrived at 
• possession of both 
. .1.- I » — ... «h.» «t»h»r nirfv Could be 


— S 25 (I) and (2)— Receipt of compensation 

unj/r act fo' in/tirses— Effect on right to claim damages 
at common law 

Where a workman has received compensation pur- 
suant to a claim made under the Act, (even though with 
no knowledge of his right of option to claim either 


ded to him at common 
taw must be dismissed 

ujjv; S AILE.E. 697 (C.A.)« 
161 L T. 149 =55 T.I> R 1000 - 1939 W N. 327. 
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■WORKMEN’S compensation 

— Employ" sustaining in/ury wills attending a 

gymnasium (lass as required by the conditions of cm 
ployment — If accident arising out of and in tie course 
of V 1 ploynseut 


tiort, 

Held, the accident did nor nn'e oat of and in the 
course of hi* etr 
General 

IiR 

■■ ■ Injury taus d by accident m employment— 
Claim for compensation — Attempt to get employment— 
What workman must prate— Wvrlmrn’s Compensation 

Act (1931) S I(I> 

Under S 1 (Oof the Workmen’s Compensation Act 
1931 a workman who Is injured by accident amine; out 
of and tn the Course of his emplojment will be duen 
fitted to relief lb bn bis ttot taken ill reasonable steps to 
obtain emplojment 

licit that In such a case the workman must prov e 
that he has made atlemp's to obtain employment which 
have resulted in faiture and he must prove reasonable 
attempts 10 get employment An isolated attempt would 
not satisfy the provision, the attempts must be genuine 
and reasonable in volume Me LAUCHLIN v CaLE 

donia Stevedoring Company, \ imjted 

LE (1838) AO 612 
. — -p/ottee of claim for compensation not given i n 

time — Time taken in prosecution of an action for 
damages which failed through miliotrtder of partus — 
If reasonable cause for future 

The action by the plaintiff, for damages for death of 
her husband was dismused owing to non joinder of 
parties etc Then she claimed compensation under the 
Workmen’s Compensation Act after 6 months within 
which it was to fc« made 


WORKMEN’S COMPENSATION ACT (1925) S 1. 
for damages (1939) 2 All E R 44 1, reversed Stuip 
son v stand \rd Telephones 

(1939)4 All E* 225(0 A.) 
— - -Receipt by plaintiff of work nen / compensation— 

■ ' " tion had, to the know 

• ■ . for weeks and had been 

“ absence of some satis 
factory explanation by them their remedy by a suit for 
damages was barred UURKE AND UNSVVORTH v 
LINES LTD 

(19391 S All EE 389 (KED) 

» If usages during disablement under 
n right to damages under eommon 

lavs 

W here a workman has received half wages during his 
period of disablement as compen«ation under the 
statute. 

Held, following (1939) 3 All E R (97, a judg 
mem for damages in a common law action in respect of 
the same accident cannot be parsed against an employer 
who has paid compensation under the statute The 
result is the same even where the workman ha* not 
received the whole compensation and has received only a 
small portion (|939) 2 All C R 132, reversed Sel- 
wooDt Townelley CO*l etc, Co 

(1939) 4 A1LE B 3i(0A) 

Receipt of full compensation for a subs, quest! 

aceidenl — Effect on right to receive compensation for 
partial incapacity due to earlier accident 

An award based on partial incapacity could be made 
in respect of an earlier accident although the workman 
was totally incapacitated by subsequent accident and in 
re-eipt of full compensation in respect thereof EVANS 
v Oakdale Navigation Collieries ltd 

(1939) 2 All E R 358(0 A) 
WORKMENS COMPENSATION ACT (1925) — 

S 1— ’ Accident arising out of employment — 
Extreme negligence or rashness of workman — If removes 
accident from scope of section 

A workman was entitled in the course of his employ 


pensation, 

Held following Clarke v Southern Railway Co 

(1927) 96 L.J K B 572, the death of the pla ntiff s 


—Receipt of compensation by minor plaintiff under 

She Ad— If bar to itaim under eommon law 

Where acceptance of compensation under the act by 
an infant workman 13 not for the infant’s benefit it can 
not operate as a bar to a claim under the commoo law 




Held, by the House of Lords (Lord Russell ol Kit 
lowen dissenting) the nature of the act is not altered 
in kind by the degree of negligence with which it was 
done ™ h»vp fnnnH work which be is seek 

the question of ne 
The workman *** 
nt while doing vWt 
Harris v / ss ° 

• M4NUFACTT’BJ® S > 
LJ (KP)H5= 
£-260** 187= 
55 T L-R S02=J* 39 W N 5 


o 1 (1 ) — Dale of disablement s* a . 

workman dies without obtaining a eertif a,e a f disable 
ment—Dati of death, if date of accident —Insurer— 
Liability to indemnify— S l(i)oftheA t— Effect 


c where 



SELECT ENGLISH CASES. 


1273 


1274 


■WILL 

marriage Farwell, Jn held that even assuming that the 
■covenant was broken by the marriage of the testator, the 
<ovenant, U it restricted a subsequent marriage was void 


Act, 1837, where relocation follows as a matter of law 
whether or not the testator wishes it. It cannot be taken | 
as an intention to impose 3 tacit restriction on remarri' 
age. Xt. M ARSLAN D, I.LOtDS DaNK LTD.*- MaRS | 
UND. (1933) 3 All E E 118 (0 A )- ! 

L.B. (1933) 1 C K 7«= 

65 3M..E •> * . 

1 - -E r/eutsrt- Adminntrali ■ ■ • 

flat nn tf'j right to (gits cat di ■ ■ 

sentatn* of An right to retainer • . ' ■ 

Per Greet, AT. R. and Finley k - , ■ 

di<sentmg).— Assets in respect 
entitled to etercise and claims - 

tamer are in effect withdrawn * ■ 

available for the payment of debt • 

loaer degree Payment into Court . . 
action is without prejudice to the r ■ • 

does not affect the substance of tf ■ . 


Exeevtore — Judgment ■ 

turn prion tf devastavit — !f c ■ t • « 

Hurt war no devastavit and 
m their hand) 

In the King’s Bench in an action by the plaintiffs on a 
mortgage by the deceased a Judgment by default was 
passed against the etecutors in their representative 
capacity. The result was that the defendants admitted 
by not patting in an appearance that they had In their 
bands assets of the deceased sufficient to satisfy the 
claim. Shorliy after the Judgment proceedings in 
Chancery Division was commenced by two beneficiaries 
tor administration of the estate of the deceased with the 
weeutors as defendants and in that action a receiver of 
the estate was appointed and an order for admmlstra 
ion was made, on default of appearance by defendants, 
some months later, the plaintiff Issued a writ of ■ 
facial to enforce the judgment and a return of 
hiwiu was made. I n the present action plaintiff cl 
payment by defendant* personally of about I ■ 
under the mortgage. 

field. Though there is no doubt that the King’* 

?“ gment is conclusive against the defendants so far as 
1 a * an admission of assets, and the return of 
sheriff tatset a presumption that a 


WILL. 

LB. 1933 Oh 1007-161 LT 160<= 
1939 W N 295. 

— - - Forfeiture of interest on forsaking religious 
perpetuities. 

' that if any son, daughter 

» should forsake the Jewish 

1 eugioii 01 marry a ye- ton not professing the Jewish 
re rgion or born a Jew, as from the time when the fact 
of such event having occurred shall be proved to the 
satisfaction 0/ the trustee's forfeit the interest under the 
will. 

HeU, the condition framed for the purpose of divest- 


• 10 meson, a deciee mini 

was made on 24fh May, 1957 
adc absolute on J5ib November' 
incapacity of the husband to 
■ ige. She then claimed the hf# 
widow. 

i./.Ii, l Ch. ICOO-tnw) J 

hud As the second marriage was null dn d 
tio her widowhood never determined. But sh» 
alter such long delay claim the benefirs of an* 
,t from the trustees who had disbursed them. 

ffirming the decision the ^remarriage deter- 


Where an estate was insufficient to pay the Jed,.,,, 
and the annuity in full, and there had to be an ih»?, 
ment the question arose as to how the abatement was » 
be effected in relation to the annuity having regard 
the direction to set aside a sum, the income of uiu 
should be sufficient to meet it, with a gift over 0 f th 
sum so set aside. * 

ffeld, the annuitant is entitled to have paid ov , , 
her the capital value of her annuity, when abated ir 
necessary. If after payment of the legacies and is. 
actuarial value of the annuity in f 0 !i, “• 

remained that surplus was payable to the benefirU,^ 


ugSer t ‘ oingn etuttei~ 

able out of estate. 

Where an English testator by an English will 
pecuniary legacy “free of duty-* the only duties 
_ fcfv rsiite in re«oect 01 lot lepaev -»—> 


Up 

Rive 

P>y» 
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1 legacies and annuities in the nature of settled 

legacies — Estate insufficient— Abatement. 

The testatrix, over estimated the value of her estate 
which »as (juite inadequate to provide the legacies she 
bad given subject to her si ter's life Interest and also 
the capital sums necessary to provide two annuities On 
a construction of the will held that the annuities were 
settled legacies of a capital sum adequate to provide the 
annuities of which the annuitant was to be regarded as 
a life tenant, and are subject to abatement In the same 
way as any other legacy Re Carew CHANNER v 
FKANCKLYN 1939) 2 AUER 200(ChD)= 

108 L J (Ch ) 291-L R <1939' 1 Ch 794« 
151 LT 139 = 66 T.L R 875-1939 WN.254 
- ■ Personal represen tativr— klght of retainer — 
Costs « f administration action by creditor — I’nniny 
See \\ ILLS — EXECUTORS— ADMINISTRATION AC 
TION BY CREDITOR (1039)3 All ER 748 t,C T* ' 
P rub it e— Duty of probate Court to const ru , 

mint — •Document with no dispositive e fleet — If 
should be granted 

A Court of Probate, has a duty of malting sue) 
ed construction of the documents before it as Is 
sary to determine what documents ought to be admitted 
to probate and to whom administration should be 
granted A document which has no di«po«ltive effect 
should not be admitted to probate In the estate 
of Thomas public trustee v Davis 

(1939) 2 All E E 567 (PDA) 
-Probate — Jurisdiction of Probate Court to delete 
word— If to be extra ted u he re omission of word util 
alter the sense of the wit! 

By a will of May 14,1925 the testatrix bequeathed 
the residue of her real and personal estate to her tro-tee 
in trust for such charitable institution or in'titutions or 
other charitable or benevolent object or objects 
The testatrix died on March 29, 1929 and the wilt and 
codicil were proved in common form on May 7,1929 
and the legacies paid The respondents held the residue 

as trustees upon trusts declaied by the will * * 

half of 1937, the solicitor ol the testatrix wa* 
to have discovered a typist’s error in the wtl 
instead of ‘and ’ in charitable or benevolei ^ ( 


grant revoked and probate in solemn form with the 
omvsion of the word ‘‘or". 

Held the Court of probate has no jurisdiction to 


Contrary to Public policy 

A will contained ihe^ M lowing provision —After 
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WILL. 

Held, the purpose of the provision is mainly to be 
sure that the income derived from the estate in excess 
l 300 will not go to the hands of or get under the 
control of a man whom the tes'atoi regarded as a spend- 
thrift The object was not to induce the wife either to 
divorce her husband or put herself in a portion nr 
wf ich the husband could divorce her The disposition 
Is not contrary to public policy. Re THOMPSON, 
Lloyd Bank, Lrn v George 

(1939) I All E R 68 1 (Ch D ) 
— ' Prats ston for for tenure on uu tertaksng public 
office— It void as contrary to public po'sey — Commission 
in Territorial Army— If 'public office' 

There w.s a provision In the will, with respect to the 
sons of the testator that ihry shall foifeit all benefits 
under the will If they should before 1943 become candi 
dates for or enter parliament or undertake any other 


armed forces of the Crown Thecondition Is void as 
bei g Contrary to public policy and there are grounds for 
suggesting it may be void for uncertainly Re Et GAR 
Cohen t Edcar (1939) 1 All E R. 635 (Ch D ) 
—Reguest to legatees to lease the preper/sei to 
named persons — If pr tC atory trusts off eting the 
absolute estate 

A testator bequeathed his estate to M E C and his 
mother and further provided I request my mother 
will on her death leave the property or what remains of 
It to my 4 sisters and I request MEC will on her death 
leave her property to my 4 sisters If M E C die before 
me the whole of m> property shall be given to my 
mother The mother predeceased the testator The 
question was whether one moiety was undisposed or 
belonged to the 3 turvivine si«lers of the testator and 
1 1 • 1 >- fJ toM EC absolutely 

hole, the testator did 
obligation on either 
-• “•» two persons between whom he is dividing his 
It is an ab'o'ute gift in equal shares and as one 
n ihe testator’s lifetime there must be an intes 
i to that share Re Johnson 

(19391 2 All EE 458 (Ch D) 

■ Residuary estate ehargtd with payment of annui 
ty under another will— applicability ot rule in Allhn'cn 
■ < and 


-nt by 

■ ry to 

■ She 

■ ■ rest 

ivhich 

was to come out of the income of her estate The 
testatrix settled her rendu ary estate The question is 
- l 1 ■ " between the life tenant and those 
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husband or married to some one other than her present 
husband or divorced from but not subsequently re 
married to her present husband W G the whole of the 

income of my estate shall be paid to her” otherwise she 
was to have only i 300 per annum — 


into a per'onal covenant to pay the annuity under her 
father's will The rule in Al/husen v It hittell L.R 4 
Eq 295 (that each instalment as it becomes payable Is 
to be paid by means of a piece of capital together with 
the income on that piece of capital as from the date of 
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WILL, 

testator's death to the date of payment) applies only to a 
1 , jVnl, tv to tlav an tnngui in r.-*nect of which ttip testa 


''(Ss AUESLfHC A.) -^1(1939) 1 Ch 905= 
160 LT. 602 = 55 T.L-B. 792 = 1939 W.N 223 

"ReiiJuary estate — Date tor taluohcn for ad/uit- 

wteni of rights inter se <« tie final distribution. 

Where there is nothing in the mil which indicates that 
the te-tator contemplated any particular date for the 
valuation of the estate for adjustment of lights in the 
final distribution, the date of the dea'h ol the testator 
must be taken as the most convenient date for snth 
valuation. />. Gunther’S WILL TRUSTS ; Alexan 
der v. Gunther. 

(1939)3 A11.EE 29l(ChD) = 
LE. (1939) ICh 985 = 161 LT. 166= 
55 TLB 890=1939 W.N 266 
1 1 S teret trust— Revocation of tot 1 1 except regarding 

bequest to trustees on •• — J ***' *•? — 

It Valid trust (oust si 
amount. 

A subsequent mil ■ 

this clause —The tu ■ 

*' — - 1 . 1 to 

All 

, ’ • the 

machinery of a secret tiu-t, there must lie con, munica 
tion to tbe trustees, acceptance 
execution of the will or cod 
acceptance As these e«enti. 
present case the gift as to tbe 

failed, tie COOPER. LE NEVE FOSTER v. NATIONAL 
Provincial Bank, Ltd., and others. 

(1939) 3 All e:' : ■ 

L B. (1939) ICh 811 =^ 

T rust or powers Under which an interest can be 

created to take effect more than 21 years after a life in 
being at the death of the teslatoi — If offends rule agasnit 


authorise and empower the trustees 10 deal with the fund, 
as I could havr done If living save only that all *uch 
dealings shall he within the limitations prescribed by 
law.” Subsequently on 9th September. 1924 he fettled 
2,000 shares in a company on each of bis four children. 


WORKMEN'S COMPENSATION. 

^ W Ji t f Ve, ? ln 5 9 938,Ch ‘ S8I J : U) The power 


in favour ol the children bar no reference and cannot be 
tieuttd as having any implied reference to the benefits 
conferred upon the settled parties hy the will and was 
not an advancement of the gifts by ihe will The rule 
against double portion* was not applicable. In re 
Vaux: Nicholson v. Vaux 

108 L. J. (Ch 60 = L R (1939) 1 Ch 4 65 = 
160 L.T. 66. 

WORDS AND PHRASES — "Forthwith". .SVe 
Bankrupicv rules, 1915, Hr 132,385, and 586. 

(1639) 1 All EE 135 (C.A ) = 
LLt. (1939) 1 Ch 691. 
WORKMEN'S COMPENSATION — Accident an. 
sing out of employment— What is. 

A physiological injury or change occurring in the 
cour«e of a man’s employment by reason of the nork In 


materially contributes 10 ihe occurrence. OATES v EaRL 
Fitzwilliams Collieries co. 

(1939)2 AILS E. 498(0 A.) 

■ Occident to workman — Option to claim eomptnsa 

* J « • ' proceedings independently of the 

wages white m hospital— Know 

• ■ "election” barring claim under 

Plaintiff was employed as a surface hand by the 
defendants, for a period of 12 years prior to February, 


some months in the hospital Somebody on behalf of 
Ihe defendants sent to him each week money which he 
handed over to his wife He knew that the money 


■ ■ put fotward on 
■ ■ is that the Injury 
or wilful act of 



compensation does not bar tbe workman’s claims at 
common law and the plaintiff was entitled to damage* 
for <3086-5 *6 wilh costs SttWOOD r. TOWNELXY 
Coal and Fireclay Co , ltd 

(1939) 2 AlljE-B. 132 I 5 


\ 
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WILL, 

— Ijgactts and annul tut tn the nature cf settled 

It faciei — Estate i nsuffi ctent — Abatement, 

The testatrix, ovtr-eslimated the value of her estate 
which was quite inadequate to provide the legacies she 
had given subject to her si ter's life interest and also 
the capital sums ne •essary to provide two annuities On 
a construction of the witl held that the annuities were 
settled legacies of a capital sum adequate to provide the 
annuities of which the annuitant was to be regarded as 
a life tenant, and are subject to abatement in the same 
way as any other legacy Ft CaREW CHANNER v 
FkaNCKLYN 1939) 2 All EB 200iCbD)~ 

108 LJ (Ch ) 291 = L B (1939' 1 Ch 791« 
151 LX 139 - 65 T.L R 875 « 1939 W N. 254 
- ’ Personal representative— Right of retainer — 

Costs if administration action by creditor— priority 
See w ills— Executors— administration ac 
TION BY CREDITOR (1939)3 All ER 746 (0 II). 

■ • Prub tie — Duty cf probate Court to eonstrue doeu 

ment — Document with no dispositive effect — If probate 
should be granted 

A Court of fVobate, has a duty of mjltng each limit 
ed construction of the documents before it as is neces 
sary to determine what documents ought to be admitted 
to probate and to whom administration should be 
granted A document which has no di*po'ltive effect 
should not be admitted to probate Jn the estate 
e/ T homas Pubuc Trustee v Davis 

(1939) 2 All EE 567 (PDA) 

Probate — Junsdi elion of Probate Court to delete 

word — If to be exercised where omission of word ut/l 
alter the sense of the will 

By a will of May 14 1925 the testatrix bequeathed 
the residue of her real and personal estate to her tru-tee 
in tru«t for such charitable institution or Institutions or 
other charitable or benevolent object or objects 
The testatrix died on V. *" n " n •“ J 

codicil were proved in 
and the legacies paid 
as trustees upon trusts d 
half of 1937, the solicit ■ - • 

to have discovered a t>, 

instead of 'and ’ in charitable or benevolent ’ The 
respondents appl ed to have the probate corrected by the 
omission of t he word 'or’ As the appellants objected 
to such important matter being decided on motion the 
writ was issued claiming to have the common form 
grant revoked and probate in 'olemn form with the 
omission of the word ‘ Or ■ 

Held the Court of probate has no jurisdiction to 
reject a word the result of winch 


■ - Provision that beneficiary 
Widowed or divorced from pr'tent 

contrary to Public policy 

A, will contained »he .following provision — After 


DIGEST, J939 1276 

WILL. 

Held, the purpose of the provision Is mainly to be 
sure that the income derived /rom the estate in excess 
t 300 will not goto the hands of or get under the 
control of a man whom the testator regarded as a spend- 
thrift T1 e object was not to Indttce the wife either to 
divorce her husband or put herself In a position in 
wl Ich the husband could divorce her The disposition 
is not contrary to public policy Ft THOMPSON, 
Lloyd Bank, LrD v George 

(1939) 1 All E E 681 (Ch D ) 

‘Provision for forfeiture on undertaking public 

office*. If void at contrary to public po'tcy — Commission 
in Territorial Army — If 'public office'. 

There w«s a provision In the will, with respect to the 
sons of the testator that ihry shall forfeit all benefits 
under the will if they should before 1943 become candi 
dates for or enter parliament or undertake any other 
public office The sons were desirous of talcing commis- 
sions In Ills Majesty's Territorial Forces The Trustees 
applied for the determination of (he question if the sons 
Will forfeit their Interest by talcing the commission* 

If el f a public afR eine’erdes the holding of a Com- 
motion in the Territorial Army or in any other of the 
armed forces of the Crown The condition is void as 
bei ig contrary to public po! cy and there are grounds for 
suggesting it may be void for uncertainly AVEfGAR 

Cohen t edcar (1939) l All E B. 635 (Ch d ) 

— fir fueit to legatees to leaie the prcpernes to 

named persons— If precatory trusts off ding the 
absolute estate 

A testator bequeathed his estate to M E C and his 
mother and further provided I request my mother 
Will on her death leave the property or what remains of 
it to my 4 sisters and 1 reque*t MEC will on her death 
leaye her property to my 4 sisters If M E C die before 
me the whole of my properly shall be given to my 
' T-- “ *•“ “ ""d the testator The 

y was undi«po«ed or 
■ i of (he testator and 

to M E C absolutely 

thole, the testator did 
not mean to impose any tmperatne obligation on either 
of the two persons between whom be Is dividing his 
estate Ills an al^o’ute gift in equal shares and as one 
died In the testator’* lifetime there must be an Intes 
tacy as to that share Fe Johnson 

(1939) 2 All EB.458(Ch D) 

Fen duary estate charged with payment of annn t 

ty under another will — Applicability ot rule in Allhusen 


Was to come out of the Income of her estate The 
testatrix settled her residuary estate The question is 


payable is 
Qgether with 
the date of 
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WILL, 

testator's death to the date of payment) applies only to a 
liability to pay an annuity in respect of which the testa 
tor had entered into a personal covenant and not to a 
mere charge created by the original testator’s mill. In 
this ca«e the payment, out of capital and income, cannot 
be made without the consent ot the annuitant bersell. 
The rule cannot be applied even afier the annuitant" 
death as the rule has to be applied at the time of the 
payment Re. DARBY : RUSSEL v. MACGREGOR. 

(1939 ) 3 All E B. 6 (C A.) = L.B . (1939) 1 Cb 3C5 = 
160 LT. 602=55 T.LE. 792 = 1939 W N 223 
Residuary estate — Date lor 1 atuahon for adjust- 
ment of rights Inter se *1* the final distribution. 

Where there it nothing in the will which indicates that 
the testator contemplated any particular date for the 
valuation of the estate for adjustment of rights in the 
final distribution, the dale of ihe dea h of the testator 
must be taken as the most convenient date for such 
valuation. Re. Gunther's Will Trusts ; A lex an 
der v. Gunther. 

(1939)3 A1LE.B 291 (ChD)- 
LB (1939) lCb 985 = 161 LT. 166= 
65 TLB 890=1939 W.N 265 
- Secret trust — Revocation of Will except regarding 
bequest to trustees on truit and ineriaiing that 6. quest — 
If valid trust constituted in res feet of the increased 
amount, 

A subsequent will ■ ■ » 

this clause — The su ■ 

trustees tu the will no . ■ ■ 

£10 <00 1 hey knowing ■ 

Held, (affirming (1 

E R. 192] If a testator ts minded to make use of the 
machinery of a secret trurt, there must be communica 
lion to the trustees, acceptance 
execution of the will or cod 
acceptance As tbe*e e«senti 

present ca*e the gift as to the • ... 


WORKMEN'S COMPENSATION. 

Held [reversing (1938) Ch. 581] (l)The power 
conferred by cl 12 of the will was valid by rea-on of the 
saving words at the end though the trusts declared in 
cl 11 were void as offending 1 he rule against perpetuities 
as the trust 1$ one under which an interest can be created 
at a date more than twenty one years af’er any life in 
being at the death of the testator (2 1 In the circumstan- 
ces of the case the settlement of 9th September, 1924, 
in favour of the children har no reference and cannot be 
treated as having any implied reference to the benefits 
conferred upon the settled parties by the will and was 
not an advancement of Ihe gifts by the will The rule 
against double portion* was not applicable In re 
Vaux : Nicholson v. Vaux 

108 L.J. (Ch 60 = LB (1939)1 Ch 465= 
160 L T. 65. 

WORDS AND PHRASES — “Forthwith". See 
Bankrupt cv rules, 1915, kr 132,385, and 586. 

(1939)1 All EE 135 CO A )= 
LB. (1939)1 Ch. 694. 
WORKMEN’S COMPENSATION — Accident an - 

sing out ef employment — What is. 

A physiological injury or change occurring In the 
coor«e of a man s employment by reason of the work In 
which he la engaged at or about that moment is an 
injury by accident arising out of his employment and 


— Accident to workman— Option to claim eompensa 
' ‘ * proceedings independently of the 

wages while in hospital— Know- 
" election " barring claim under 


surface hand by the 
■ prior to February, 


Trust O' fowrre under which on interest can 1 

created to take effect more than 21 years after a lift 1 
bemg at the death of the testator — If offends rule again 


I some months in the hospital. Somebody on behalf of 
I the defendants sent to him each week money which he 
I handed over to bis wife He knew that the money- 
■ '' ■ *• J *’ *’ ’ krnen’s Com- 

suit incapa- 

• • . ■ end and sent 

■ not want any 

• ■ his solicitor 
- t forward on 

hat the injury 

• ■ ■ ■ wilful act of 

ir who«e acts or default 
The writ was js<ued on 
denied negligence and 


l.i. j, ......... 



not bar the workman's claims at 
he plaintiff was entitled to damages 
hh costs SfLWOOD v. TOWNELEY 
CLAY CO . LTD 

(1939) 2 A1IX-E. 132 • 
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-WORKMEN'S COMPENSATION 

Employee sustaining injury while attending a 

gymnasium class as required by the conditions of em- 
ployment — l f accident arising cut of and in the course 
of et t ploy ment 


Held , the accident did not an*e oat of and in the 
course of bis employment LUCAS v POSTMASTER 
General. (1939) 3 All E B 660 (C A ) - 

LE (19S9) 2KB 808-161 LT 213- 
55 T LB 977«=1939 W.N 301 

— ■ " Injury cans d by accident in employment — 
Claim for compensation — Attempt to get employment — 
What workman muit prose— Workmen s Compensation 

Act (1930 -S’ 1 (0 

Under S 1 (1) of the Workmen's Compensation Act 
1931 a workman who is injured by accident arising out 
of and in the coarse of his employment will be ilisen 
titled to relief if he has not taken all reasonable steps to 
ot tain emnlovment 


WORKMEN'S COMPENSATION ACT (1925) S 1. 
for damages (1939) 2 All ER 441, reversed STIMP 
sov v Standard Telephones 

(1939)4 All EJS 225(0 AJ 

1 ■ Receipt by plaintiff of workmen's compensation— 

* » ■ * had, to the know 

■ - weeks and had been 

■ ■ isence of some satis 

. ■ remedy by a salt for 

damages was barred 1IUKLE AND UhSWORTH t 
Elder Dempster Lives ltd 

(1939) 3 All EB 389(K.BD) 

-Receipt of half wages during disablement under 

the statute — Effect on right to damages under common 

Where a workman has received half wages during his 
period of disablement as eompen«aitou under the 

M W,d. following (1939) 3 AUER 697, a judg 
ment for damages in a common Jaw action in respect of 
the same accident cannot be parsed against an employer 
who has paid compensation under the statute The 
result is the same even where the workman has not 


attempts to get employment An isolated atte npi would -Receipt of full compensation for " a subnquent 

not satisfy the provision, the attempts must be genuine act ,d t nt— Effect on right to receive compensation for 
and reasonable in volume Me LAUGHL1N v CALE , ar , la / incapacity due to earlier accident 

donia Stevedoring «v.md4»»w » mircn , 


— — Notice of claim 
time — 7"»«e taken in 
damages which failed 
If reasonable cause for , 

The action by the plaintiff, for damages for death of 
her husband was dismissed owing to non-joinder of 
parties etc Then she claimed compensation under the 
Workmen’s Compensation Act after 6 months within 
which it was to be made .. , 

Held, on the facts reversing the order of Goddard, 
L.J [(1938)4 All ER 167] thero was ^a'onable^caase 


WORKMEN 8 COMPENSATION ACT (1925)- 

S l— “Accident anting out of employment — 
Extreme negligence O' rashnesi of workman— If remove! 
accident from scope of section 

A workman was entitled in the coarse of Ms employ 
ment to dry the sacking used to protect bis trousers 
while at work at the end of the day at a store or at the 


^ Held following Clarke v Southern Railway Co 
<1927) 96 L J K H 572, the death of the plamtiS s 
husband was not caused by accident arising oat of and 


..t a, u , roe irouse ot Lords (Lord Kas«=ell of W 
l0w 5P , d ‘^ en J ln E) ‘he nature of the act is not altered 
in kind by the degree of negligence with which it was 
done Once yon have found the work which h“ is seel 
inp to do In (» . , 


Receipt of compensation by minor plaintiff’ under 

the Act— If bar to .taim under common law 

Where acceptance of compensation under the act by 
an infant workman is not for the infant s benefit it can 
not operate as a bar to a claim under the common law 


55 T L.R S02=1939W.N 5 
— — — S 1 (i ) — Date of disablement in a ease where 
workman dies without obtaining a certificate of dttable- 
ment—Date of death, % f date of accident— Insurer— 
Liability to indemnify— S 1 (.) of the A t— Effect 

'£~ 
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WORKMEN’S COMPENSATION ACT (1925) 

S 1 

A workman alter nearly a year’s illness died from lead 
po sonmg (found oily on post m >rttm examination) in the 
course ot his employment Compensation to the defen- 
dants was awarded by the arbitrator against the emp- 
loyer wno claimed that the defendant Insurance company 
m ere bound to indemnity them under a policy of insu 
ranee. The Insurance Company contended that the 
workman mast bu deemed to have contracted thsdi-ease 
which caused bis death on the day when he died, eight 
months after the policy had expired and so not liable 
under the policy Th* contention was negatived and the 
Insurance company was held liable in (1939) 1KB. 


under the Act in respect of any injury which does not 


' ■' S, 1 (l )— Doth of watchman earned by git in 

hit eatun — Al Since of eoncluitie evidence of euictJe — 
Proper decision. 

In a clam by the widow of a workman who died in 
the watchman’s cabin In which he was employed as a 
watchman at the employer's works the death being caused 
by a«phyxiation. There was a supply of gas in the 
cabin the taps of which were foand open, the windows 
clo-eJ and th* door i\ai locked. 

fftl t (Ma naugh'en, /, daunting) It must be 
«ak*n that in the course of his employment the workman 
was properly in a place to which some risk particular 
thereto — namely asphyxiat’on by gas attached, and the | 
1 ■ ' ’ 1 ‘ — 


risk, bat that any inference whatever it may be, as to 
the origin of the accident may be displaced by evidence 
tending to show otherwise. 

’iiiirnghUn J , was cd opwnwi Vca*. -A 
of suicide were evenly balanced the finding should be 
for the employers. Alexander v Dickinson and 
Sons (1939) 3 All E R. 204 (CA )| 


WORKMEN’S COMPENSATION ACT (1925), 

S. 25, 

S 11 (S)— Compensation to disabled workman 

base l on agreed pre-accident average weekly earnings — 
Increase tn aierage rate of wage — Renew — Matters for 
consideration 

For the purposes of review under S. 11 (3) of the Act, 
the actual periods during which the applicant worked in 
the 12 months preceding his accident should be taken 
into consideration, the wages earned in tho«e periods 
being adiusted by substituting for the actual amounts 
earned sum* ascertained on the increased rate HILL v 
WOLYERHAMPTON IRON CO. 

r 1939) 3 All E.B. 72 'C A.) = 
L J. (KB) 536=LR (1939) 2 K B 469 = 
61 L.T. 6 = 65 T.L.Tt 762 = 1939 W.N. 222 

• 12 (S) and 19 (2) — Workmen’s compensation 
'20, R 57 (2)— Application for medical 
[ reference— If Registrar can give sudmal consideration 

■nee 

and 

■ ■ iere 

• lose 
d at 

on material which was not in the possession of both 
parties to the litigation so that either party could be 
heard to admit, to explain, or to object to any matter 
which was before the registrar. LLAVMA1N COLLIERIES 
v. JONES. (1939) 1 All E E 8 (C.A ) = 

160 LT 34-65 TX.R. 257. 

S 25 (1) and (2)— Receipt of compensation • 

under act fo r 1 usuries— Effect on right to claim damages 
at common law 

Where a workman has received compensation pur- 
suant to a claim made under the Act, (even though with 
no knowledge of his right of option to claim either 
under the Actor at common law) the effect of the 

J of (1) subS. («) of S. 29 is to 

loyer from liability to pay compensation 
Act and outside the Act to the same 
of the same accident. There is no 
machinery by which the money a workman has received 
as compensation can be set off against or deducted 
from the damages (o be awarded to him at common 
Yuw. Ttoedaiwpk iwder tsmiMu tvn twist tyt diss&lsBed 
Perkins *. Stevenson. 

(1939) 3 A1LE R. 697 (C.A )= 
161 LT. 149 =55 T.LE, 1000-1939 WN. 327. 
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